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PREFACE. 


I'he  desire  universally  expressed  for  a  periodical  work  of 
this  nature  was  the  principal  inducement  which  led  the  com- 
pilers of  these  Notes  to  submit  them  to  public  view ;  without 
any  design  of  entering  into  a  competition  with  any  modern 
reporter :  Should  they  meet  with  approbation,  they  mean  to 
pursue  their  plan  of  publishing  the  Notes  of  Cases  adjudged  in 
the  Court  of  King's  Bench  within  a  short  time  after  each  term. 

In  a  work  of  this  kind  all  that  can  be  expected  is  accuracy ; 
to  polish  and  digest  properly  requires  long  time  and  mijch 
labour,  which  would  defeat  the  intention  of  this  publication ; 
the  primary  object  of  which  is  to  remedy  the  inconvenience 
felt  by  every  part  of  the  profession  of  waiting  two  or  three 
years,  till  some  gentleman  of  experience  and  ability  has  col- 
lected matter  sufficient  to  form  a  complete  volume. 

With  these  motives,  the  publishers  beg  leave  to  lay  in  their 
claim  to  the  candour  of  the  profession. 


Temple, 
January  20,  1786. 
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CASES 

ARGUED  AND  DETERMINED 

1 

IN  THB 

COURT  OF  KINGS  BENCH, 

IK 

Michaelmas  Term, 

In  the  Twenty-sixth  Tear  of  the  Reign  of  Georcb  III. 


The  King  against  Staqet.  1785, 


DEARCROFT  had  moved  for  an  information  in  the  na-  Tha  Court 
turc  of  a  quo  warranto  against  the  defendant,  to  shew  by  W|U  "**  . 
what  authority  he  .claimed  to  be  a  freeman  of  the  borough  of  formation 
Winchelsta.  The  point  to  be  considered  was,  whether  one  Marten  ^  J^-^ 
was  duly  elected  mayor  of  the  said  borough  in  the  year  1769;  *>*"•*** 
on  which  election  the  validity  of  the  defendant's  franchise,  as  a  years'  (a) 
freeman,  depended.    It  appeared  from  the  affidavits  that  the  ^ui]t  ***" 
corporation  of  Winchelsea  consists  of  a  mayor,  jurats,  and  free-  Length  of 
men;  that  the  election  of  mayor  is  made  annually  by  the  body  of  l},™^  ics, 
freemen  out  of  the  jurats,  which  latter  have  no  right  to  vote  than  *° 
therein  ;  that,  in  the  year  1769,  in  the  absence  of  the  mayor,  it  induce  the 
became  a  question  who  ought  to  preside  at  the  election  of  a  sue-  {j^1^0  rer 
cessor,  and  on  taking  counsel's  opinion  (Mr.  Dunning,)  it  was  Whether  a 
thought  adviseable  for  the  oldest  freeman  to  preside  thereat ;  that  tide"^!* 
the  name  of  the  oldest  freeman  then  was  Knight,  but  as  to  the  fact,  inji*ached 
whether  Knight  or  Marten  actually  presided,  the  affidavits  differed :  person, 
but  the  entry  made  by  the  town- clerk  was  as  follows :  "  At  a  spe-  f[°^f  *£°m 
"  rial  court  held  at  the  Guildhall  of  this  borough  pursuant  to  the  rived,  died 

'*  statute  of  the  1 1  Geo.  i.  c.  4.  before Marten,  Esq;  and  disturbed" 

«  Dawes,  Esqj  and  other  jurats,  and  the  freemen  of  the  'IJ**^  *£ 

Such  title  shall  not  be  impeached  by  those  who  nave  acquiesced  and  acted  under  it  (4). 

(a)  Vid.  J?.  ?.  C.  /Vw»ci,  pott.  4.  vol.  684.  *  stat.  3a  Gto.  3.  c.  58 ;  by  which  the  time  for  im* 
peaching  a  title  to  a  corporate  office  is  limited  to  6  years. 

(*)  Vid.  *.  v.  G.  Syrnmvu,  post.  4.  vol.  413.  &  R.  f .  MortM,  post.  3  voL  300.  [6  T.  R.  503. 
3£ast.ai5.1 

Vol.  I.  B  «  said 


*-. 
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i 

1785.     «  said  Corporation, Marten,  Esq;  was  unanimously  elected 

*  «  mayor." 

againtt  *  f"^iat  the  election  was  then  acquiesced  in  by  all  parties ;  and 
Staciy.    that  Marten  has  been  several  times  since  elected  mayor. 

A  similar  application  was  made  to  the  Court  last  Term :  but 
as  it  was  made  by  two  of  the  freemen  of  the  borough,  who  were 
present  at,  and  acquiesced  under,  the  election  in  1769,  the 
Court  dismissed  the  application. 

The  present  motion  was  made  in  the  names  of  seven  persons, 
some  of  whom  had  no  concern  with  the  corporation:  and  the 
others  had  not  resided  in  the  borough  for  many  years,  on  which 
account  their  freedom  was  called  in  question,  and  disallowed  in 
some  of  the  affidavits.  Two  of  the  present  applicants  acknow- 
ledged that  they  came  before  the  Court  at  the  instance  of  the  two 
persons  who  made  the  former  application. 

Lee  now  shewed  cause,  and  contended  that  the  Court  had 
never  granted  an  information  to  impeach  a  derivative  title,  where 
the  original  title  was  undisputed  by  the  same  parties,  and  the 
possessors  had  died  in  the  quiet  enjoyment  of  it.  He  cited  The 
King  and  Spearing  (a),  and  the  Winchelsea  causes  in  4  Burr.  1 1 26. 
2022.  2120.  2277. 

Bearcroft  and  Ershine  in  support  of  the  rule.  The  charter  is 
the  law  of  the  corporation;  the  corporators  must  be  judged  by 
it;  and  notwithstanding  any  long  usage  to  the  contrary,  all  their 
proceedings,  not  warranted  by  the  charter,  are  void.  The  act  of 
1 1  Geo.  1.  r.  4.  points  out  two  remedies,  if  they  do  not  elect  011 
the  charter-day.  They  may  either  proceed  to  election  the  next  day, 
and  if  the  mayor  or  other  proper  officer  be  absent,  the  next  in  order 
is  to  fill  his  place ;  or  secondly,  they  may  apply  to  this  Court  for  a 
mandamus:  but  here  they  have  neither  pursued  the  charter,  nor  the 
directions  of  the  statute.    They  then  cited  The  King  v.  Luther  (b). 

Lord  Mansfield.  I  remember  when  it  was  so  much  the  prac- 
tice of  the  Court  to  grant  quo  warranto  informations  as  of  course, 
that  it  was  held  prudent  never  to  shew  cause  against  the  rule,  for 
fear  of  disclosing  the  grounds  on  which  the  party  went.  But  now, 
since  these  matters  have  come  more  under  consideration,  it  is  no 
longer  a  motion  of  course;  and  the  Court  are  bound  to  consider  all 
the  circumstances  of  thecase,before  theydisturb  the  peace  and  quiet 
of  any  corporation.  The  next  thing  which  the  Court  took  into  their 
consideration  was  the  length  of  time,  within  which  they  would 
grant  informations.  It  was  customary  never  to  refuse  informations 

(a)  Post.  4. «.  (*)  M.  »4  G.  3.  B.  X. 
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for  any  length  of  time;  but  as  the  inconvenience  and  vexation  of     1785. 
this  were  plainly  perceived,  the  Court  were  desirous  to  go  by  a* 


certain  rule ;  and  therefore,  as  the  time  was  indefinite  by  the  ™LJL™9 
common  law,  and  fixed  by  no  statute,  they  drew  a  line  by  ana-  Stackt. 
logy  to  the  stature  of  limitations  in  ejectments;  they  drew  it  for 
twenty  years:  and  this  has  been  acquiesced  in  by  the  Bar,  and  in 
Parliament,  where  it  was  once  mentioned.  Now  no  person  can 
apply  for  an  information  in  opposition  to  enjoyment  and  undis- 
puted possession  for  twenty  years.  Such  a  title  shall  on  no  ac- 
count be  impeached  by  any  private  person ;  yet  still  the  King  may 
prosecute  by  his  Attorney-General. 

But  when  the  Court  laid  down  the  general  rule,  they  also  said 
that  it  might  be  refused  within  twenty  years  upon  other  circum- 
stances to  warrant  the  Court  to  say,  "  You  shall  not  make  use  of 
the  King's  name  for  such  and  such  purposes.'9  The  Court  is 
bound  to  guard  the  quiet  of  corporations;  and  the  statute 
11  Geo.  1.  c.  4.  was  passed  in  order  to  insure  them  security  and 
tranquillity. 

Now  as  to  the  circumstances  of  this1  case,  the  Court  know 
not  the  real  prosecutors,  but  they  will  ask,  why  do  such  persons 
come  for  redress  ?  There  is  no  individual  among  those  who  ap- 
ply to  the  Court  at  present,  who  says  my  franchise  is  hurt  (a). 
Who  are  you?  What  concern  have  you  with  the  corporation  ? 
Only  one  of  the  King's  subjects;  I  have  no  concern.    What  do 
you  come  for  ?  To  dissolve  the  corporation,  and  to  disturb  its 
peace.     Then  what  is  to  be  taken  advantage  of  here  ?  a  mere 
blunder.    They  mean  to  act  right  under  the  statute  -^-they  take 
counsel's  opinion. — There  is  no  usurpation  on  the  Crown — they 
acquire  no  new  privileges — there  is  no  difference  of  opinion  at 
the  time— they  are  unanimous.    If  the  blunder  had  been  disco- 
vered, it  might  have  been  cured  directly.     The  constitution  of 
the  borough  is  not  changed  or  altered  in  any  shape.     There  are 
many  circumstances  in  this  case  why  the  Court  should  not  inter- 
fere by  granting  an  information.     No  precise  rule  can  be  laid 
down  in  these  cases;  but  all  the  circumstances  taken  together 
must  govern  the  discretion  of  the  Court.     I  refer  you  to  the  case 
of  the  King  and  Marten  (b). 

Upon  the  other  point,  it  is  clear  that  this  question  originates 
from  the  same  persons  who  made  the  application  last  Term;  who 

(s)  In  A  ▼.  K*mp%  H.  29  G.  3.  B.  R.  the  Court  said,  that  where  the  party  applying 
tu  a  ttraagcx,  they  would  only  require  a  stronger  case  to  be  nude  for  the  information. 
(*)  4  Murr.  31*©. 
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1785.'    were  present  at  the  time,  and  consented  to  these  acts,  and  laid 
by :  therefore  I  am  clear  on  that  ground  also  that  the  rule  should 


*^E"  be  discharged. 

fvtciY.        With  and  Ashhurst,  Justices,  concurred, 

Buller,  J.  There  is  no  doubt  but  that  this  second  applica- 
tion originates  from  the  same  party  :  and  where  a  person  assent* 
to  an  act,  and  derives  and  enjoys  a  title  under  it,  it  shall. not  lie 
in  his  mouth  to  impeach  it. 

. .  /  As  to  the  other  point — the  rule  of  twenty  years  is  to  be  sure 

a  grpat  length  of  time,  and  if  the  Court  should  at  any  time  be 
disposed  to  narrow  that  rule,  I  shall  certainly  concur  in  it.  It  is 
not  a  new  idea ;  it  arose  so  long  ago  as  in  the  reign  of  George  the 
Second.  I  have  a  manuscript  note  of  a  case  where  the  Court  re- 
fused a  rule  on  an  application  of  this  sort,  on  the  ground  of  length 
of  time,  which  was  only  fourteen  years.  Therefore  the  length 
of  time,  though  less  than  twenty  years,  is  a  strong  ingredient. 

Another  point  has  been  made,  how  far  it  is  competent  to  go 
into  objections  against  a  derivative  title,  when  the  original  holder 
died  in  the  undisputed  possession  of  it.  This  question  has  never 
been  precisely  determined,  nor  will  I  enter  into  it  now.  But  where 
the  parties  themselves  have  acquiesced,  I  think  it  is  a  strong  rea- 
son why  the  Court  should  not  suffer  them  to  impeach  the  original 
s  title.  In  the  case  of  The  King  and  Spearing,  mentioned  by  Mr. 
Lee,  the  Court  doubted :  they  let  the  information  go,  because  the 
question  had  never  been  determined.  But  on  the  other  ground 
mentioned  by  my  Lord,  I  think  the  rule  should  be  discharged  (a). 

Rule  discharged  (£)• 

(«)  The  Best  day  Mr.  J.  Bulltr  read  the  following  note  of  the  Kimg  and  Sfuari*g 
cjted!  at  the  Bar,  Mete,  v.  Sf*ring%  tried  at  the  Spring  assizes  at  Wi*cb€*Ury  before  Blach* 
•**"»  J»  *  7 7 1>  where  there  was  a  verdict  for  the  defendant.  SfHarrng  had  been  sworn  i* 
before  the  Duke  of  j&Wfor,  as  mayor  of  Winchester.  The  record  contained  twenty 
issues,  but  the  only  one  material  to  this  case  was  the  19th,  which  was  that  the  Duke  of 
UtUon  was  not  mayor :  for  he  was  not  an  inhabitant  at  the  time  he  was  chosen,  nor  for 
some  time  before ;  and  so  not  eligible.  BlacJfitwK,}.  would  not  suffer  the  parties  to  go> 
into  evidence  at  that  distance  of  time  after  the  death  of  the  Duke  of  £#&•»,  to  prove 
him  not  an  inhabitant ;  but  merely  whether  be  was  mayor  or  not,  which  the  book 
shewed;  that  is,  he  would  not  suffer  the  title  to  be  impeached  after  the  death  of  the 
person  from  whom  it  was  derived.  As  he  had  m  fact  been  mayor,  it  should  he  taken 
that  he  had  been  regularly  so. 

And  also  this  note  of  The  King  v.  Pih  and  BradUci,  Tr.  9(0  Gto.  %.  Informations 
had  been  moved  for  in  the  nature  of  **•  warranto  against  the  defendants,  after  a  quiet 
f  Mssssipn  of  fourteen  years.  TV  Court  said  they  would  not  sufler  the  title.to  be  gone 
into.  2>«vy,  terjeant,  who  moved  for  the  information,  said  that  one  had  been  granted 
(gainst  one  Job™,  after  twenty  years'  possession :  ud  *•*  alUtatur;  for  he  had  pre* 
served  his  office  by  fraud  and  malpractices,  but  here  there  had  been  an  uncSaturbe* 
enjoyment. 

(*)VidtJU.JtyW,4;««rr.4JJ«  UW*  *#•  47*  &r.Gev*rf  Ov?.;* 
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Cokbett  against  Poelkitz  and  Ann  his  Wife. 

rilHE  declaration  stated  that  the  defendant^**,  before  her  in-  a  /*»*  *. 
-*-  termarriage  with  Baron  Poelnkz,  was  the  wife  of  Lord  Percy  ;  J"£  *JJ]JJ 
that  afterwards  they  agreed  to  live  separate ;  that  accordingly  her  hua- 
such  separation  took  place  \  ini  that  the  defendant  Ann  had  a  baring*  ae- 
competent  maintenance  of  1600/.  per  annum  settled  on  her  by  Par*c 

*  *  '    roainte* 

deed.    That  afterwards  the  sdid  Ann,  before  her  intermarriage  nance,  may 
with  the  defendant,  Baron  Poeinitz,  and  whilst  she  wis  so  covert  *£*£%*,"* 
with  the  said  Lord  Percy,  and  also  whilst  she  so  lired  separate  and  feme  <•&(«)• 
apart  from  the  said  Lord  Percy »,  and  also  whilst  her  said  mainte-  Cond  hut- 
nance  from  the  said  Lofrd  Percy  was  duly  secured  and  paid  to  her,  {^^"Jjjjj 
to  wit,  on  the  29th  November)  iii  the  yeaf  17769  at  London  afore-  debt. 
said,  &c.  in  consideration  that  the  plaintiff,  at  the  special  instance 
and  request  of  the  Said  defendant  Ann,  and  for  and  in  considera-  357.    8  T, 
tion  of  the  sum  of  900/.  pttid  by  one  Abarham  Chambers  to  the  b!&p?io6. 
taft  Ann,  had  then  and  there  become  held  and  firmly  bound,  to-  *  Ncw  *• 
gether  with  the  said  Ann,  to  the  said  Abraham  Chambers,  by  their  *4 
joint  and  sereral  bond*  in  1800/.  conditioned  for  the  payment  of 
ati  annuity  of  1 50/.  during  the  natural  life  of  the  said  Ann,  and 
had  a&o  at  the  like  special  instance  and  request  df  the  said  Ann, 
together  with  the  said  Ann,  eiecuted  a  warrant  of  attorney  fot1 
confessing  judgment  on  the  said  writing  obligatory  for  1 800/.  and 
costs  of  suit,  at  the  suit  of  the  said  Abraham  Chambers,  undertook, 
and  to  the  said  plaintiff  then  arid  there  promised  faithfully,  to  in- 
demnify him  against  the  said  bdnd  and  warrant  of  attorney.  That 
afterwards,  and  after  the  said  promise,  the  marriage  between  the 
said  Lord  Percy  and  the  said  defendant  Ann***  dissolved  by  act  of 
pariiainerit,  by  which  the  same  provision  of  1600/.  per  ann.  was 
continued  and  secured  to  her  for  her  life*    That  afterwards,  in 
March  1780,  the  said  Ann  was  married  to  the  defendant,  Batoft 
PoeMtz.  That  afterwards,  and  after  the  marriage  of  the  said  Ann) 
with  the  said  Baron  Poeltiitz,  to  wit,  on  the  29th  August  1  y8d» 
16  2/.  1  or.  became  payable  to  the  said  Abraham  Chambers,  bf 
virtue  of  the  condition  of  (he  said  band,  for  one  year  and  threi 
quartets,  Ending  on  the  said  29th  August  1 780,  That  afterwards 
the  said  Abtdbain  catfsed  to  be  ehtettd  of  record,  upon  and  by 
*kt*t  df  ttfc  said  wsttfant  of  attorney,  a  judgnWnt  in  his  Ma* 
]t$tf%  Cdwrt  of  Bung's  Bench  at  Wettmtnster%  as  of  Trinity  Term 

(«)  V3A  (Umptm  t.  Gaft«»,»  Bro.  Cb.  Cau  W\  *  H.SL  £tf.J}4i&  GkMst  W. 
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1785.     in  the  20th  year  of  the  present  King,  at  the  suit  of  the  said 
Abraham,  against  the  said  Ann  and  the  said  plaintiff,  upon  the 


agaha  8a*d  writing  obligatory  for  the  said  sum  of  180c/.  and  6y.  for 
Poilnitz.  costs .  whereupon  the  plaintiff,  to  prevent  his  being  taken  in 
execution  upon  the  said  judgment,  afterwards,  on  6th  Novem- 
ber 1 780,  was  obliged  to  pay,  and  did  pay,  to  the  'said  Abraham 
Chambers  the  said  sum  of  262/.  10s.  together  with  5/.  1 9J.  for 
costs ;  yet  that  the  said  Baron  Poelnttz,  and  Ann,  had  not  paid 
him,  the  said  plaintiff,  the  said  sums  of  262/.  10/.  and  5/.  19/. 
or  indemnified  him  against  the  payment  thereof,  &c. 

Flea,  the  general  issue.     And  verdict  for  the  plaintiff. 

Bearcroft  had  moved  in  arrest  of  judgment. 

Lee  and  Wood  now  shewed  qause  on  behalf  of  the  plaintiff,  and 
observed,  that  the  single  question  here  was,  whether  2.  feme  covert^ 
living  separate  from  her  husband*  and  having  a  competent  main- 
tenance secured  to  her  by  deed,  could  contract  in  such  a  manner 
to  bind  herself,  as  the  present  defendant  had  done  ?  In  determin- 
ing this  question,  they  relied  principally  upon  two  late  decisions; 
the  one  of  Ringstead  and  Lady  Lanesborougb,  Hill.  23  Geo.  3. 
B.  R.    The  other  of  Bat-well  and  Brooks,  Hill.  24  Geo.  3 .  B.  R. 

The  first  of  these  was  an  action  for  goods  sold  and  delivered. 
Plea,  Coverture.  Replication,  that  she  lived  separate  from  her 
husband  at  the  time  of  making  the  aforesaid  promises,  and  that 
she  had  a  large  and  sufficient  maintenance  secured  to  her  by  deed. 
To  this  there  was  a  special  demurrer,  for  that  the  replication  of- 
fered to  put  in  issue  matter  foreign  to  the  matter  pleaded  in  bar; 
and  joinder  in  demurrer.  The  case  was  twice  argued,  and  Lord 
Mansfield  went  very  fully  into  it,  and  decided  that  the  action  was 
maintainable.  They  contended  that  this  was  a  case  of  a  similar 
nature ;  and  that  there  was  even  an  additional  circumstance  here, 
in  as  much  as  the  allowance  was  settled  on  the  defendant  by  act 
of  parliament ;  and  her  present  husband  still  enjoys  it*  The  ob- 
jection taken  to  Banvell  2nd  Brooks  (which  was  a  similar  action) 
was,  that  the  husband  ought  to  have  been  sued,  because  he  re- 
tided  in  the  same  country,  and  they  relied  on  a  circumstance  in  the 
former  case  of  Lord  Lanesborough9s  living  in  Ireland ;  but  it  was 
answered  by  the  Court  that  the  local  residence  of  the  husband  made 
no  difference ;  if  the  husband  was  liable  at  all,  it  could  make  no 
difference  where  he  was.  They  then  mentioned  a  case  (a)  (which 
Mr.  Lee  remembered  )T>efore  fates,  Justice,  on  the  Northern  cir- 

(•)  Sparrow  v.  CarruHttt,  cited  in  %  Mart.  Rip.  1197, 

euit. 
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cuit.    That  was  upon   a  note  of  10/.  given  by  a  woman  who     1785. 
kept  a  public-house  for  some  malt,  upon  which  the  action  was 


brought.     Plea,  the  general  issue.     The  defence  upon  the  evi-   C?*"JT       ' 
dence  was  coverture:  the  replication  in  evidence,  that  her  hus-  Poilnitz. 
band  had  been  transported,  and  his  time  was  not  yet  expired. 
The  question  was,  whether  she   was  liable.     Totes*  Justice,    [*B.&P. 
thought  that  the  Court  must  consider  the  transportation  as       ** 
suspending  her  disability. 

(Lord  Mansfield  recollected  a  similar  case  before  him  some  time 
ago,  at  Maidstone,  which  he  had  determined  in  the  same  manner.) 

They  then  cited  Pearson  v.  Meadon,  2  Black.  Rep.  903.  and 
Lister's  case,  8  Mod.  22.  (a). 

It  was  next  insisted,  that,  if  the  defendant  Ann  were  liable  to 
be  sued  originally,  as  appeared  clearly  from  the  several  determi- 
nations, her  subsequent  marriage  could  make  no  difference ;  yet 
however,  that  the  present  husband  must  be  joined  in  this  action 
by  way  of  conformity. 

Bearcroft,  Ersiine,  and  Law,  contra,  maintained,  that  the  pre- 
sent question  was  new,  and  different  from  any  of  the  former  de- 
terminations. That  the  contract  of  a  married  woman  was  not 
only  voidable,  but  actually  void  on  this  principle,  that  she  ought 
not  to  contract  to  bind  hex  husband,  on  account  of  his  superiority 
over  her ;  nor  herself,  because  she  has  not  the  administration  of 
any  property.  Thus  stood  the  law  formerly :  but  in  modern 
times  the  law  allows  a  woman  to  have  a  separate  maintenance, 
which  amounts  only  to  an  exception  to  the  general  rule*  This 
gives  a  property  to  some  purposes ;  it  is  to  enable  the  wife  to 
do  that  which  the  husband  ought  to  have  done,  to  provide  her- 
self  with  necessaries :  but  she  is  entitled  to  nothing  more  than  a 
maintenance.  Now,  is  this  a  case  for  maintenance  ?  It  is  rather 
to  sink  the  fund  from  whence  the  maintenance  is  to  come.  In 
Bull.  Ni.  Pri.  134.  it  is  said,  that  the  contract  of  the  wife  binds 
the  husband  no  more  than  the  contract  of  a  servant.  Vide  2  H. 
4.  7.  Co.  Lit.  133.  a.  Privileges  and  disabilities  are  always  re- 
ciprocal :  whenever  the  law  raises  a  fund  for  a  person,  it  gives 
him  a  power  to  the  extent  of  that  fund,  but  no  further.  This 
fund,  being  given  for  necessary  maintenance,  is  only  liable  for 
necessaries.  Here  Lady  Percy  could  not  have  sued  alone :  and 
if  a  legacy  had  been  left  her,  her  husband  would  have  taken  it* 
This  case  is  distinguishable  from  Lady  Lanesborougb'%  in  the  cir- 

(•)  Vtd.  GM.  Hist.  C.  B.  *4&   Gap  v.  Liittr,  4  Vin.  Abr.  17& 

cumstance 
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1785.     cumstance  of  the  husband's  absence  abroad.  Moor,  85 1.  Co.  Liu 
132.  b.     Hatchett  and  another  v.  Baddeleyy  2  Black.  Rep.  1079. 


C°*J*JT    Lean  v<  Scbutz*  2  SIaci-  ReP-  ll9S-  In  Turion  v.  Lady  WorsUy, 
Poilnitz.  Mich.  24  G.  3.   B.  R.  there  was  no  decision  on  the  point, 

though  it  was  twice  argued ;  which  proves  the  caution  of  the 
Court  how  they  extended  the  rule  (a). 

The  Court  have  gone  as  far  as  this,  that  when  a  wife  agrees 

to  receive  a  separate  maintenance,  she  shall  be  answerable  for 

Such  maintenance :  but  that  does  not  prove  that  she  is  so  far  a 

feme  sole  as  to  be  able  to  make  or  bind  herself  by  every  species  of 

contract.  , 

Lord  Mansfield,  Ch.  J.  The  facts  lie  in  a  narrow  compass, 
and  admit  of  no  doubt.  Lord  and  Lady  Percy,  by  a  deed,  mu- 
tually agreed  to  live  separate;  neither  can  break  this  agree- 
ment (b)  1  and  a  large  maintenance  is  settled  on  her  for  her  own 
private  separate  use  as  a  feme  sole  to  all  purposes,  the  same  as  if 
she  were  unmarried.  The  claim  upon  which  this  action  is  found- 
ed is  of  a  most  meritorious  nature.  Lady  Percy  applied  to  the 
plaintiff:  he  considered  her  as  zfeme  sole,  and  became  surety  for 
her:  she  promised  to  indemnify  him,  and  the  contract  was  con- 
cluded under  a  firm  belief  on  both  sides  that  it  was  perfectly 
valid  and  binding.  In  justice  then  she  ought  to  pay  this  debt. 
But  then  to  encounter  this,  there  is  a  rule  of  positive  law,  which 
is  to  be  adhered  to  and  preferred,  though  in .  some  particular 
cases  it  may  seem  productive  of  hardship  and  oppression.  By 
this  general  rule,  a  married  woman  can  havai  o  property  real  or 
personal.  Her  contracts  are  entirely  and  universally  void ;  for  her 
contracts  even  for  necessaries  are  the  contracts  of  her  husband : 
she  cannot  be  sued  or  be  taken  in  execution.  This  is  the  general 
rule.  But  then  it  has  been  properly  said,  that  as  the  times  alter, 
new  customs  and  new  manners  arise :  these  occasion  exceptions, 
and  justice  and  convenience  require  different  applications  of 
these  exceptions  within  the  principle  of  the  general  rule. 

The  question  then  is,  Whether  it  is  so  here  ?  Whether  under 
the  circumstances  of  the  present  case  a  married  woman  should  or 
should  not  be  sued  solely  ?  Exceptions  have  been  made  in  this 
very  case.  Where  a  husband  is  in  exile,  or  has  abjured  the  realm, 
and  credit  has  been  given  to  the  wife  alone,  justice  says  she  must 
pay;  for  the  husband  cannot  be  sued.  So  it  is  in  the  case  of 
transportation ;  though  the  case  is  not  exactly  the  same  \  for  there 

(t)  X  Mr*  3*6.    I  ft*.  JlS.  (J)  X  Jhrr.  54*, 
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the  absence  is  only  temporary,  because  the  husband  may  come    1785. 
over  and  be  sued  afterwards.    Why  then  is  it  so  established  i 


because  the  wife  acts  as  a  single  woman,  gains  credit  as  such,  C?££Jr 
receives  the  benefit,  and  shall  be  liable  to  the  loss :  and  where  Poiuuti. 
she  has  an  estate  to  her  separate  use,  in  justice  she  ought  to  be 
liable  to  the  extent  of  it,  In  modern  days,  a  new  mode  of  pro- 
ceeding has  been  introduced,  and  deeds  have  been  allowed  under 
which  a  married  woman  assumes  the  appearance  of  a  feme  sole, 
and  is  to  all  intents  and  purposes  capacitated  to  act  as  such.  In 
the  ancient  law  there  was  no  idea  of  a  separate  maintenance ;  but 
when  it  was  established,  what  said  the  Courts  ?  that  the  hus- 
band shall  not  be  liable  even  for  necessaries ;  and  they  said  so, 
because  convenience  and  justice  require  it. 

In  the  present  case  no  distinction  has  been  taken  at  the  Bar* 
whether,  supposing  Lady  Percy  to  be  liable,  her  second  husband 
is  so  ?  And  they  have  done  right;  for  so  he  must  certainly  be. 
The  only  question  then  is,  whether  a  woman  married,  but  living 
separate  from  her  husband  by  agreement,  having  a  large  separate 
maintenance  settled  on  her,  continuing  notoriously  to  live  as  a 
•ingle  woman,  contracting  and  getting  credit  as  such,  and  the 
husband  not  being  liable,  shall  be  sued  as  a  feme  sole?  \  think 
she  should ;  it  is  just  that  it  should  be  so. 

lam  of  opinion  that  the  present  case  is  quite  determined  by  the 
two  late  ones  which  have  been  cited,  which  do  not  rest  upon 
one  or  two  circumstances,  as.contended,  but  upon  the  great, 
principle  which  the  Court  has  laid  down,  "  that  where  a  wo- 
"  man  has  a  separate  estate,  and  acts  and  receives  credit  as  a 
"feme  jafc,  she  shall  be  liable  as  such."  There  is  the  same 
justice  in  this  case,  nor  can  I  see  any  difference  between  them. 

W tiles  ^  J.  concurred. 

Ashhurst,  J.  It  seems  to  me,  that  to  decide  the  present 
question  we  need  only  consider  the  reasons  on  which  the  incapa- 
cities of  nfeme  covert  are  founded  ;  not  on  the  same  ground  as 
those  of  an  infant,  whose  disabilities  arise  from  a  want  of  discre* 
tion ;  but  first,  because  she  has  no  property  ;  and  secondly,  be- 
cause it  would  be  unreasonable  to  permit  the  wife  to  affect  the 
property  of  her  husband,  except  where  he  will  not  allow  her  ne- 
cessaries, in  which  case  her  contract*  are  the  contracts  of  her 
husband,  Now,  where  a  woman  has  a  separate  maintenance, 
and  the  husband  cannot  be  charged,  it  follows  naturally  that  she 
must ;  and  if  so,  we  cannot  draw  a  precise  line,  and  say,  she  shall 

not  for  that  5  for  her  incapacity,  arising  from 

urant 
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1785*    want  of  property,  being  once  removed,  she  is,  in  my  opinion, 
suable  for  all.  But  if,  as  was  supposed,  she  were  only  liable  in  re* 


C»J/*i*T  sPcct  °f  her  separate  maintenance,  she  could  not  be  liable  gene- 
Poblnitz.  rally,  but  only  so  long  as  the  maintenance  continued,  after  the 
manner  of  an  executor,  as  long  as  assets  remain  in  his  hands. 
That  however  cannot  be :  if  she  exhaust  her  whole  fund,  it  is  her 
own  folly,  but  does  not  render  her  less  liable.  As  to  her  being  on- 
ly liable  in  respect  of  her  first  settlement,  such  a  doctrine  was 
never  before  contended.  If  she  be  liable  at  all,  she  is  liable  ge- 
nerally; and  that  not  only  for  necessaries,  but  for  all  contracts. 

I  think  the  other  two  cases  govern  this,  and  that  the  rule  for 
arresting  the  judgment  must  be  discharged ;  for  she  gained  a  ge- 
neral capacity  to  contract  debts,  and  consequently  her  second 
husband  takes  them;  for  he  takes  her  cum  onere. 

Buller,  J.  The  only  considerable  distinction  to  be  found 
between  this  case  and  that  of  Ringstead  and  Lady  Lanesborough 
is  the  non-residence  of  Lord  Lanesborough :  but  that  is  entirely 
done  away  by  what  the  Court  said  in  Barwell  and  Brooks,  that  it 
made  no  sort  of  difference  whether  the  husband  was  in  England 
or  not,  for  he  was  not  liable ;  which  was  the  great  principle  that 
influenced  the  decision,  and  not  his  local  situation.  Hence  then 
we  have  only  to  consider,  whether  it  is  possible  to  draw  the  line 
that  the  wife  shall  only  be  liable  for  necessaries.  The  opinion  of 
the  two  judges  in  Hatcbett  and  Baddeky  went  wide  of  it,  and  it 
has  never  been  much  pressed :  but  I  think  the  objection  has  no 
force,  for  if  she  has  a  power  of  contracting,  it  must  be  a  general 
one.  A  question  has  been  made  as  to  the  fund  that  is  liable ; 
and  it  has  been  asked,  what  if  she  alien  the  whole  ?  The  argu- 
ment however  stops  short;  for  it  ought  to  have  shewn  that  the 
husband  would  again  become  liable  in  that  case:  but  there  is  no 
colour  to  say,  that,  if  the  wife  spends  the  whole  of  her  settle- 
ment, her  husband  shall  be  liable  even  for  necessaries.  As  to  the 
prudence  of  the  measure,  that  is  no  ground  on  which  the  Court 
can  found  their  decision. 

In  Lady  Lanesborough'*  case,  the  only  question  was,  whether 
•he  could  acquire  a  capacity  to  contract?  It  was  determined  that 
•he  could;  and  therefore,  as  I  think  that  case  must  govern  the 
present)  I  am  of  opinion  that  the  plaintiff  may  Recover. 

Rule  for  arresting  the  judgment  discharged. 


Vaise 
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Vaise  against  Del  aval,  I7g 


XT  PON  a  motion  by  Law  for  a  rule  to  set  aside  a  verdict.  Affidavit  of 
^    upon  an  affidavit  of  two  jurors,  who  swore  that  the  jury,  the  jury, 
being  divided  in  their  opinion,  tossed  up,  and  that  the  plaintiff's  jjj^s,***1 
friends  won,  in  which  was  cited,  Hale  v.  Cove,  i  Stra.  642.      tossed  up, 

Per  Lord  Mansfield,  Ch.  J.  The  Court  cannot  (<i)  receive  J£c  pi^^ff 
such  an  affidavit  from  any  of  the  jurymen  themselves,  in  all  of  ^  won» 
whom  such  conduct  is  a  very  high  misdemeanor  (b) :  but  in  every 
such  case  the  Court  must  derive  their  knowledge  from  some  other  [  wffles's  R. 
source:  such  as  from  some  person  having  seen  the  transaction  &+    R 
through  a  window,  or  by  some  such  other  means.  3*6.] 

Rule  refused  (r). 

(a)  Fide  Barm,  438.  441. 4to  Edition.  (J)  Fide  Cre.  £Bn.  779. 

(0  %  Lev.  005.    Z  Freem.  415. 


Doe  ex  dem.  Stewart  against  Denton. 

Tl/fRiGAT  moved  for  a  rule  to  shew  cause  why  the  judgment  Ejectment 
should  not  be  arrested  in  this  action.  for  rae$" . 

singe  €um 

The  objection  was,  that  this  was  an  ejectment  laid  for  a  metv  tenement 
suage  and  tenement,  which  he  held  to  be  a  description  too  gene-  'erdkt. 
ral  and  uncertain;  and  cited  I  Sid.  295.     1  Ld.  Ray.  191. 
Copleston  v.  Piper, 

Buller,  J.   said  he  remembered  a  case  where  a  messuage  or 
tenement  (a)  had  been  held  sufficiently  certain. 

Per  Curiam, 

Rule  refused  (*).  [*  **> *; 

x  '    441.  coot.  J 

(«)  Fide  BmrMi.  4to  Edition,  173.    3  Wilu  13.  &  %  Sir.  S91.  cont. 
(J)  Fide  %  S$ra.  $34.    GndtXU  igaiast  W* Ifn. 


Oxlet 
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» 

ll  **  Oxley  against  Watts. 

S^feT*      T^HIS  was  an  action  of  trespass  for  taking  a  horse,  tried 
wrkini  an  before  Lord  Mansfield,  at  the  last  Summer  Assizes,  at 

sat  iK«wrf**. 

original  The  defendant,  as  bailiff  of  Lord  Dartmouth,  lord  of  the  ma- 

admitted  to  nor  °f  A.  justified  taking  the  said  horse  as  an  estray. 
te  lawful         Replication,  that  after  the  taking  mentioned  in  the  declara- 
tion, the  defendant  worked  the  said  horse,  and  so  became  a  tres- 
passer ab  initio. 

Erskine  now  moved  to  set  aside  the  verdict  which  had  been  ob- 
tained-by  die  plaintiff,  on  the  ground  that  this  should  have  been 
an  action  on  the  ease  for  tfee  consequential  damage,  and  not  an  action 
of  trespass ,  because  the  original  taking  was  admitted  to  be  lawful. 
But  per  Curiam,  .The  subsequent  usage  is  an  aggravation  of  the 
trespass  in  taking  the  horse;  for  the  using  made  him  a  trespasser 
ab  initio  (a}. 

Rule  refused  (J). 

(a)  Vii.  Taylor  w.  Cob,  post.  3  vol.  »0». 

(1)  I  Salt.  MX.    %  Wilt.  313.    3  Wilt.  20.    Teh.  96.  7.     Cr*.  Jac.  X47.     BulL 
#  P.  8l. 


**■ 
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Any  person  HPHIS  was  an  action  on  a  policy  of  insurance  for  no/. 
Jjj^jJ^  ■■"  under- written  by  the  defendant  on  the  21st  of  September 
of  the  in-  170%  at  si*  guineas /;r  cent,  on  a  cargo  of  oats  on  board  the  ship 
who  U  an?  J**fpb>  lost  or  not  lost,  at  and  from  Hart /and  to  Portsmouth,  be- 
ginning the  adventure  from  the  loading  thereof  on  board  the  said 


wise  instru- 
mental in 


procuring  •  ship  at  Hartland.  The  defendant  pleaded  the  general  issue,  and 

rance^u  P^  *e  premium  into  Court.  The  jury  found  a  verdict  for  the 

dbchi^i  Plaintiffat  Ac  *ittings  at  Guildhall,  before  Buller,  J.  after  last 

he  knows  to  Trinity  Term,  subject  to  the  opinion  of  the  Court  on  the  follow- 

t£Z  teg  case:  . 

fore  the  no-  «  That  oiWhc  27th  of  July  1 782,  WUKam  Bundock,  of  Pool, 

fcaed:  and  u  a8cnt  *or  ^e  Pontiff,  contracted  with  Richard  Thomas  of 

where  any  c«  Hartland,  a  corn-factor,  for  the  purchase  of  500  quarters  of 

sentation  "  *oats,  to  be  consigned  to  William  Fuller,  at  Portsmouth,  on  the 

J?ffratdm  "  plaintiff's  account,  and  directed  Thomas  to  send  him  (Bundock) 

or  negii-  «  a  bill  of  loading  and  inyoice,  and  also  a  like  bill  of  loading 

fence,  the 

policy  is  void.    Where  one  of  two  innocent  persons  must  suffer  by  the  fraud  or  negligence  of  a 

third*  whichever,  of  the  rwe  gave  hku  cie4fc  ought  to  bear  the  Wi*.    [Ml**t494d 
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"  and  invoice  to  the  plaintiff  at  Cuthbert  Fisher's,  Esq;   London.  1785. 
u  That,  in  pursuance  thereof,  Thomas  shipped  the  oats  on  board  . 

**  the  ship  insured,  which  sailed  from  Hartlarid  on  the  16th  of  "**"" 

"  September  1782;  and  was  lost^the  same  day  off  the  pier  of  Hart-  *?*"' 
«  land.    That  on  the  1 6th  of  September  1 782,  Thomas  wrote  the 
«  two  following  letters  to  William  Bundock  and  Cuthbert  Fisher? 

«  To  Mr.  William  tiundock. 

«  SIR,  Hartland,  Sept.  16,  1782. 

"  This  morning  I  loaded  the  Joseph  with  175  quarters  of  oats 
«  to  the  address  of  William  Fuller,  Portsmouth,  and  the  sloop 
"  sailed  immediately :  but  I  am  afraid  the  wind  is  coming  to  the 
«  Westward,  and  will  force  hert back,  I  have  engaged  Harvey, 
"  which  hope  will  carry  the,  test ;  and  if  the  weather  does  not 
«  come  foul,  hope  to  dispatch  him  this  week.  I  have  $ent  a 
«  bill  of  loading  and  a  letter  fey  the  master  to  Mr.  Fuller  M  also 
«  I  have  sent  a  bill  of  loading  and  advice  to  Mr.  Fisher,  thai  hi 
«  may  insure  if  he  likes,  as  the  equinox  is  near,  \stc. 

«  R.  Thomas? 


t 


■x 


«  To  Cuthbert  Fisher,  Esq;  r 

"  SIR,  Hartland,  Sept.  16,  1782.  * 

"  By  an  order  from  Mr.  William  Bundock  of  Pool,  I  shipped         4 
"  this  day  on  board  the  Joseph,  who  immediately  sailed  for  Pfrts~ 
"  mouth,  a  cargo  of  oats  as  under ;  and  by  the  same  order,  as  k 
"  well  as  the  orders  of  Thomas  Fitzherbert,  Esq;  I  took  the  liber-  w 
"  ty  of  drawing  on  you  at  three  days'  sight,  in  favour  of  Meters^. 
«  Scott  and  Willes,  or  order,  106I.  iw.  to  be  plaoesbt*  the  :ad» 
«  count  of  Thomas  Ffoherbert)  Esq.     I  wish  the  whole  safe  to 
"  hand,  and  expect  another  vessel  tp  be  loaded  this  week,  wear 
«  ther  permitting.    This  evening  appears  stormy. 

« I  remain,  faV* 

«  Shipped  17 ^  quarters  of  sweet  dry  oats  at  ia/«  ^  7  iox  0 

"/*r  quarter on  board  the  Joseph  of  Pqol,     -      5 
« Bills  of  Wing,        -        »        »        .        •        *    :    ;     10 

m\  1   iihiiiih 
£.  10<S  JQ     Q 

u  That  about  six  or  seven  o'clock  of  the  evening  of  the  lotfc 

«  September,  Richard  Jb$nm  h«»*  »  *V*rt  to*  &«  rfiip  wasoa 

«  ihore ; 
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1785.    "  shore ;  and  at  si*  o'clock  in  the  morning  of  the  17th,  he  knew 
« the  ship  was  lost    That  the  mode  of  sending  letters  from  Hart- 


BERT 
againA 

Math  ex. 


Fitzhei-  €€  fanj  to  ijtofat  j8  a8  follows :  the  letters  are  collected  by  a  pri- 

BERT  . 

agaim*  «  rate  hand,  who  goes  with  them  from  Heartland  to  Bideford 
u  about  one  or  two  o'clock  on  the  day  the  post  sets  out  from 
«  Bideford,  and  which  leaves  Bideford  about  nine  o'clock  in  the 
«  evening.  That  the  16th  of  September  was  not  a  post- day,  and 
«  the  above  letters  did  not  leave  Hart  land  till  one  o'clock  in  the 
"  afternoon  on  the  17th,  which  was  the  post -day  from  Bideford 
«c  to  London  :  and  the  letters  which  went  from  Bideford  by  the 
««  post  of  that  evening,  were  received  in  London  on  the  20th  of 
«  September.  That  on  the  19th  the  plaintiff  wrote  the  following 
«  letter  to  Cuthbert  Fisher,  Esq; 

"  Stubb  Lodge,  near  Portsmouth, 

«  Dear  Fisher,  «  Sept.  19*  »782- 

**  My  correspondent,  Mr.  William  Bundoct  of  Pool,  having  in- 
««  formed  me  he  has  sent  two  sloops  to  Hartland  in  Devonshire,  to 
cc  load  oats  on  my  account  and  risk,  I  beg  the  favour  of  you  to 
u  insure  my  amount  of  the  cargoes  to  Portsmouth,  as  soon  as  the 
«  bills  are  sent  you.  T.  Fitzberbert" 

€*  That  the  last-mentioned  letter,  together  with  the  aforesaid 
"  letter,  from  R.  Thomas  to  Mr.  Fisher,  dated  the  16th  of  Septem- 
w  ber,  were  both  received  by  Fisher  in  London  on  the  20th  of  Sep- 
"  Umber,  andhe  thereupon  directed  the  insurance  in  question  to 
«  be  effected.  That,  on  the  21st  of  September,  the  defendant 
<*  under-wrote  the  policy  stated  in  the  declaration.  If  the  Court 
«  should  be  of  opinion  that  the  plaintiff  may  recover,  then  the 
«  verdict  to  stand ;  if  not,  then  a  verdict  for  the  defendant," 

Bower  for  the  plaintiff  made  two  questions : 

1st,  Supposing  Thomas  to  be  the  agent  of  the  plaintiff,  whe- 
ther his  negligence,  in  not  sending  an  account  of  the  loss  of  the 
ship,  shall  vacate  the  policy  i 

The  whole  that  is  required  in  making  these  kind  of  contracts 
is,  that  they  be  made  bond  fide  between  the  insured  and  the  in- 
surer.  If  there  be  a  real  disclosure  as  between  them,  the  act  of 
a  third  person  is  not  material  a). 

2dly,  "Whether  Thomas  be  the  plaintiff's  agent  ?  All  the  orders 
which  Bundoch  had  given  to  Thomas  were  to  send  such  a  quantity 
of  oats  on  board  a  ship,  and  to  send  a  bill  of  lading  \  the  moment 
he  had  done  that,  his  agency  ceased. 

(«)  $  Burr,  aoft* 

Cowpetf 
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Cowper,  for  the  defendant,  contended  that  Thomas  was  the      1785. 
plaintiff's  agent.  Thomas  suffered  a  letter  to  go  to  Fisher,  informing 


him  that  the  ship  sailed  several  hours  after  he  knew  she  was  lost;  FlTT2H«- 

BBKT 

he  himself  knowing  an  insurance  might  be  made,  as  appears  by  «*«««/ 
his  letter  dated  the  same  day  to  Bundock.  The  letter  having  been  Mather- 
written  before  the  loss  was  known  makes  no  difference,  because 
it  did  not  go  before  Thomas  actually  knew  of  the  loss.  If 
there  had  been  no  reference  to  Thomas's  letter,  there  could 
have  been  no  insurance :  this  connects  him  with  the  principal. 
The  case  of  Stewart  v.  Dun/op,  in  the  House  of  Lords  in  1785, 
on  an  appeal  from  the  Sessions  of  Scotland,  is  very  strong. 
That  was  where  a  clerk  of  the  assured,  knowing  of  the  loss  of 
the  ship,  suffered  the  merchant  to  ■  cause  a  policy  to  be  made, 
without  disclosing  what  he  knew ;  on  which  ground  the  policy 
was  vacated  (a). 

Lord  Mansfield,  Ch.  J.  This  policy  was  effected  by  misre- 
presentation :  and  that  misrepresentation  arose  from  the  proper 
agent  of  the  plaintiff,  who  gave  the  intelligence.  Now  whether 
this  happened  by  fraud  or  negligence,  it  makes  no  difference ; 
for  in  either  case  the  policy  is  void. 

It  was  by  misrepresentation ;  because  the  under- writer  was 
warranted,  on  the  information  of  the  agent,  to  take  for  granted, 
that  on  the  7th  Sept.  at  12  or  1  o'clock,  the  ship  was  safe ;  for 
the  agent  gave  an  account  of  the  ship  being  loaded,  and  said 
nothing  of  what  had  happened  to  her.  Then  there  was  strong 
ground  to  believe  on  this  letter,  that  she  was  safe  when  the  post, 
came  away. 

How  did  this  misrepresentation  happen  ?  The  agent  wrote  the 
letter.  And  supposing  he  was  not  an  agent,  he  gave  information 
to  Fisher,  as  well  as  to  the  plaintiff,  to  make  the  insurance.  He 
acted  honestly  whpn  he  wrote  the  letter ;  but  on  the  16th  at 
night  he  heard  the  ship  was  on  shore,  and  the  next  morning  he 
knew  that  she  was  lost.  The  post  did  not  go  out  till  the  afternoon 
of  that  day ;  therefore  he  had  full  opportunity  to  send  an  account 
of  the  loss. 

If  Thomas  were  not  guilty  of  fraud,  at  least  he  was  guilty  of 
great  negligence  ,  and  this  policy,  being  effected  by  misrepresen- 
tation, is  void. 

(*)  %m*rtf  Whether  that  cue  might  not  have  been  determined  on  the  presump- 
tiofl  that  the  prindp*l  himself  knew  of  the  loss  before  the  policy  was  effected  \ 

WlLLBS, 
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1785.         W1LLR8,  J.     Thomas  must  be  considered  as  the  agent  of  the. 

k  plaintiff.     He  shews  by  his  first  letter  that  he  acted  by  the  or- 

It*""  ders  of  Bundock,  as  well  as  of  the  plaintiff;  and  being  his  agent, 

•gainut     the  plaintiff  must  be  liable  for  any  misrepresentation  of  Thomas  $ 

*  and  this  is  a  gross  misrepresentation. 

Ashhubst,  J.  On  general  principles  of  policy,  the  act  of  the 
agent  ought  to  bind  the  principal  (a)  :  because  it  must  be  taken 
for  granted,  that  the  principal  knows  whatever  the  agent  knows. 
And  there  is  no  hardship  on  the  plaintiff:  for  if  the  fact  had  been 
known,  the  policy  could  not  have  been  effected. 

Duller,  J.  In  order  to  shew  that  Thomas  was  not  the  agent 
for  the  plaintiff,  Mr.  Bower  assumed  one  fact  which  is  contrary 
to  the  case ;  for  he  said  the  insurance  was  not  made  in  conse- 
quence of  Thomas's  letter :  but  the  fact  is  not  so.  According  to 
the  plaintiff's  letter,  the  insurance  was  not  to  be  made  till  Tho- 
toots  letter  arrived :  and  the  plaintiff  expressly  refers  to  the  let- 
*  ter  of  Thomasy  "  when  it  shall  arrive ;"  it  was  therefore  the 
foundation  of  the  insurance. 

Though  the  plaintiff  be  innocent,  yet  if  he  build  his  informa- 
tion on  that  of  his  agent,  and  his  agent  be  guilty  of  a  misrepre- 
sentation, the  principal  must  suffer.  It  is  the  common  question 
every  day  at  Guildhall,  when  one  of  two  innocent  persons  must 
suffer  by  the  fraud  or  negligence  of  a  third,  which  of  the  two 
gave  credit  ?  Here  it  appears  that  the  plaintiff  trusted  Thomas  ; 
and  he  must  therefore  take  the  consequences. 

Judgment  for  the  defendant. 


(«)  Fid.  Die  T.  M*rtimt  pott.  4  vol  39. 


mm 


Minns  against  Baxter. 

fcS*  **"  "DALDWIN  shewed  cause  against  a  rule,  which  had  been 
Is  bound  to  obtained  by  Shepherd  last  Trinity  Term,  calling  on  the 

S^wn*.*  defendant  to  8^cw  cause,  why  the  judgment  of  non  pros, 
ther  tbe  which  had  been  signed  in  this  cause,  should  not  be  $et  aside  for 
Lwjjbt  to  "regularity.  The  irregularity  consisted  in  this ;  the  plaintiff 
the  issue-  had  a  four-day  rule  to  bring  in  the  issue-roll  which  expired 
be  signs      the  *4*b  of  June  last :  the  defendant  on  that  day  searched  in 

judgment  of 

/rw,mn  tbovgjh  he  may  have  searched  on  the  expiration  of  the  rule  to  bring  is  the  rolL 

the 
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the  office,  and  the  roll  not  being  then  brought  in,  signed  judg*     1785* 
ment  of  non  pros  the  next  day  at  twelve.    This  practice  Baldwin 


contended  was  regular.  Mimks 

Shepherd,  contra.  As  in  fact  the  judgment  was  not  signed  till  Baxter 
after  the  roll  was  actually  brought  in  the  next  morning,  on  the 
1 5th,  it  was  then  irregular  to  sign  judgment  without  making  another 
search.  He  contended  that  this  was  not  like  a  case  where  a  party 
puts  himself  in  contempt;  as  for  instance,  where  an  attachment 
is  moved  against  him;  because  there  the  person  moving  for  such 
attachment  being  once  entitled  to  it,  does  not  wave  his  right,  by 
omitting  to  take  advantage  of  it  on  the  very  day.  But  it  is  like 
the  case  of  a  plea  where,  if  it  be  not  put  in  on  the  day  the  rule 
expires,  and  the  other  party  does  not  take  advantage  of  it  imme- 
diately, he  may  deliver  his  plea  any  time  before  judgment  is  ac- 
tually signed  against  him :  and 

The  Court  was  of  that  opinion.     And  it  appearing  that  the 
plaintiff's  attorney  had  told  the  defendant's  attorney  of  the  irre-f       * 
gularity,  and  had  desired  the  matter  might  be  rectified,  without 
its  being  brought  before  the  Court,  but  that  he  had  refused,  ther 
Court  made  the 

Rule  absolute  with  costs  (a). 

(«)  Vid.  Tbmfnm  ▼.  Ryall,  just.  4  voL  195. 


Brooks  and  another  against  Samuel  and  Edward 

Lloyd. 

r*  OWPER  had  moved  for  rule  to  shew  cause  why  the  writ  *£j£*h* 
of  fieri  facias ,  issued  and  executed  in  this  cause,  should  not  be  meaning  <rf 
set  aside,  upon  the  ground  that  the  bond  upon  which  the  present  7  eGaft  x, 
action  is  brought  might  have  been  proved  under  a  commission  of  c-  3*- 
bankrupt  which  had  issued  against  the  second  of  these  defend- 
ants, who  had  obtained  his  certificate. 

The  facts  were,  Samuel  Lloyd,  being  indebted  in  54/.  for  goods 
sold  and  delivered  by  the  plaintiff,  was  arrested  for  the  same ;  and 
in  order  to  procure  his  discharge,  prevailed  on  Edward  Lloyd  to 
become  surety  with  him  in  a  bond  given  to  the  plaintiff,  bearing 
date  the  27th  September  1784,  which  was  payable  by  instalments; 
and  before  the  first  default,  the  defendant,  Edward  Lloyd,  became 
a  bankrupt,  and  a  commission  issued,  under  which  the  defendant 
neglected  to  prove  his  debt. 

Russd  against  the  rule  contended,  that  the  certificate  in  this  case 
could  not  be  a  bar,  because  the  money  due  on  the  bond  not  being 

Vol.  L  C  payable 
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1 785.     payable  till  after  the  issuing  of  the  commission,  the  debt  could  not 
11  be  proved  under  it,  unless  by  the  statute  7  Geo.  1.  c.  3 1 .  and  that 

*m!aiMt  ^8  wa8  not  a  k°n(*  within  that  statute.  The  credit  was  not  ori- 
.,Llo yd.  ginally  given  on  the  bond;  it  had  been  given  before.  That  sta- 
tute was  made  for  the  encouragement  of  trade ;  here  the  business, 
as  far  as  trade  was  concerned,  was  complete  long  before  the  bond 
was  given.  It  was  not  the  buyer  of  the  goods  who  became  bankrupt, 
which,  by  the  preamble  of  the  statute  (a),  appears  to  have  been  the 
case  provided  for.  To  be  within  the  statute  also  the  security  should 
be  given  at  ihetime  of  the  sale  of  the  goods,  that  it  may  appear  that 
they  were  6old  on  that  security ;  or,  at  least,  if  given  afterwards, 
it  should  be  given  by  the  buyer  of  the  good§.  Here  it  was  neither 
given  at  the  time,  nor  by  the  buyer,  but  by  another  person  as  se- 
curity, and  therefore  not  within  the  statute.  And  he  cited  Al- 
sop  and  another  v.  Price,  DougL  155. 

Lord  Mansfield,  Ch.  J.  They  are  both  principals,  and  both 
are  liable :  the  credit  was  given  to  the  defendant  Edward  Lloyd 
as  well  as  to  Samuel  Lloyd.  And,  as  under  the  statute,  the  plain- 
tiffs could  have  proved  the  bond  under  the  commission,  and  they 
neglected  to  do  it, 

The  rule  must  be  made  absolute. 

(*)  Vide  Swaitie  v.  Di  Mattoi,  %  Stra.  Ill  I. 


Sutton  against  Mitchell. 

<?e  aT"^  npH^  was  in  the  nature,  of  an  action  against  a  common  carrier, 
not  liable  and  it  was  brought  to  recover  the  value  of  a  large  quantity  of 

wClnL  dollars,  shipped  by  the  plaintiff,  on  board  the  ship  Elbe,  bound 
•hip  and  from  London  for  Hamburgh,  in  the  month  of  October  1784,  which, 
der  7  Gr#"a"  during  the  night,  were  taken  by  force  from  on  board  the  ship  by 
^tj.  in  the  a  numbcr  of  fresh-water  pirates,  as  she  lay  at  anchor  in  the  Thames, 
rohkry,  in  At  the  trial  at  Guildhall,  at  the  sittings  after  Trinity  Term  last, 
of  the  ma-  ^otc  Lord  Mansfield,  the  defendant's  counsel  rested  his  defence 
rincn  it       Up0n  thc  fi^t  part  of  the  first  section  of  the  7  Geo.  2.  c .  1  c.  which 

concerned,  ,  i      .  i    n  i_ 

by  giving      enacts, "  that  no  person  or  persons,  who  is,  are,  or  shall  be,  ownef 

an^after"'  "  or  owncr8  °*  ^Y  8^P  or  VC88C^  &*&  t*  subject  or  liable  to  an- 
ward*  shir-  "  swcr  for,  or  make  good  to  any  one  or  more  person  or  persons, 
tpoiL C        fC  ^7  loss  or  damage  byreasontf  any  «wfc%^«H^ 

"  ingaway  with,  by  the  master  or  mariners,  or  any  of  them,  of  any 
"  gold,  silver,  diamonds,  jewels,  precious  stones,  or  other  goods  or 
"  merchandise,  which  from  and  after  the  24th  June  17341  shall 

"be 


Sutton 
again* 


ILL 


• 


in  the  Twenty-sixth  Year  of  GEORGE  III.  19 

**  be  shipped,  taken  in,  or  put  on  board  any  ship  or  vessel,  beyond  1 785* 
"  the  value  of  the  ship  and  freight."  And  evidence  was  offered 
to  prove,  that  one  of  the  mariners  was  accessary  in  the  robbery  by 
giving  intelligence.  But  Lord  Mansfield  was  then  of  opinion,  Mitch* 
that  the  word  embezzlement  was  not  broad  enough  to  cover  this 
transaction,  and  therefore  he  directed  the  jury  to  find  for  the 
plaintiff  to  the  whole  amount  of  the  dollars.  , 

1  he  motion  for  a  new  trial,  by  Mingay,  was  founded  on  the  latter 
part  of  the  same  sectioiTin  the  act,  the  words  of  which  are  more 
general,  and  comprehend,  "  any  act,  matter,  or  thing,  damage, 
"  or  forfeiture,  done,  occasioned,  or  incurred,  from  and  after  the 
"  said  24th  June  1734,  by  the  said  master  or  mariners,  or  any  of 
«  them,  withouttheprivity  or  knowledge  of  such  owner  or  owners, 
"  further  than  the  value  of  the  ship  or  vessel,  with  all  her  appur- 
"  tenances,  and  the  full  amount  of  the  freight  due,  or  to  grow 
"  due,  for  and  during  the  voyage,  &c" 

Bearervfty  Lee,  and  Baldwin,  for  the  plaintiff,  took  notice  that 
this  motion  was  founded  on  an  affidavit  that  one  of  the  mariners 
had  informed  one  of  the  robbers,  that  if  he  would  give  him  a 
share,  he  would  inform  him  of  the  day  on  which  the  money  was 
to  be  sent  on  board,  and  where  it  was  placed,  and  that  the  same 
mariner  afterwards  shared  the  spoil.  There  is  no  doubt  but  that 
the  owners  of  a  ship  are  liable  for  the  full  amount  of  every  loss  by- 
robbery  ;  and  the  only  question  here  is  upon  the  7  Geo.  2.  which 
says,  that  the  owners  shall  not  be  liable  for  more  than  the  value  of 
the  ship  and  freight,  in  any  case  of  embezzlement  by  the  master 
or  mariners ;  but  in  order  to  exculpate  the  owner,  it  should  ap- 
pear that  one  of  the  mariners  was  actually  concerned  in  the  rob- 
bery. Now,  does  this  motion  state  a  case  in  which  he  could  be 
prosecuted  as  a  party  ?  For  it  does  not  follow  that  because  one  tells 
another  where  a  treasure  is  to  be  found,  that  a  felony  must  be 
committed:  and  if  he  is  to  be  taken  as  one  of  the  actors  in  point 
pf  law,  the  consequence  must  be,  he  is  guilty  of  felony ;  and  then 
jou  must  shew  that  he  is  guilty  of  felony  on  the  affidavits.  Here 
he  does  not  appear  to  be  a  principal  in  the  robbery ;  he  is  only  an 
accessary  after  the  fact,  by  receiving  part  of  the  goods  stolen.  As 
to  the  word  "  occasioned,"  it  relates  only  to  forfeiture.  The 
words  of  the  act  exclude  all  idea  of  force :  but  this  is  expressly 
admitted  to  have  been  done  by  force.  And  it  is  laid  down  by 
Faster,  that  a  person  who  is  charged  with  privately  stealing  must 
be  acquitted,  if  there  be  any  evidence  of  force  being  used. 

£  2  Mingay9 
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SUTTOW 
against 
Mitch- 
ell. 


Mingajy  in  support  of  the  rule,  relied  on  the  latter  part  of  the 
section  above-mentioned* 

Lord  Mansfield,  Ch  J.  The  act  of  parliament  is  certainly 
large  enough  to  take  in  this  matter.  I  decided  it  before  on  the 
first  part  of  the  section :  the  latter  part  was  not  relied  on,  or 
even  mentioned  at  the  trial. 

Willesy  and  Ashhurst,  Justices,  concurred. 

Bullet \  J.  This  act  is  as  strong  as  possible,  and  was  meant  to 
protect  the  owner  against  all  treachery  in  the  matter  or  mariners,  as 
appears  from  the  clause  in  question  9s  well  as  the  preamble  of  the 
act.  It  meant  to  relieve  the  owners  of  ships  from  hardships,  and 
to  encourage  them ;  at  the  same  time  saying,  that  so  far  as  you 
have  trusted  the  master  and  mariners  yourself,  so  far  you  shall  be 
answerable  ;  which  is  to  the  value  of  the  ship  and  freight. 

This  man  is  an  accessary  both  before  and  after  the  fact.  If  the 
argument  for  the  plaintiff  holds,  it  would  confine  it  to  die  act  of 
the  mariner  only :  but  suppose  a  mariner  combined  with  three 
or  four  other  persons,  there  could  be  no  doubt  but  that  that 
would  come  within  the  provision  of  the  statute. 

Rule  made  absolute. 

N.  B.  The  rule  was  made  absolute  on  payment  of  costs,  be- 
cause this  motion  was  made  on  a  new  ground,  not  opened  be* 
fore  on  the  trial. 


Stokes  and  another,  Overseers  of  St.  Vedast's, 
otherwise  Foster,  against  Lewis  and  another, 
Overseers  of  St.  Michael  le  Quern. 


Assumpsit 
for  money 
paid,  laid 
out,  and 
expended, 
will  not  lie 
when  the 
money  has 
been  paid 
ggainit  tbt 
exfrtst  con- 
tent of  the 
party  for 
Whose  use  it 
b  supposed 
to  have 
been  paid. 


HPHIS  was  an  action  for  money  paid,  laid  out,  and  expended, 
A  by  the  plaintiffs  to  the  use  of  the  defendants. 

The  question  arose  upon  the  payment  of  a  sexton's  salary.  At 
the  trial,  which  came  on  before  Lord  Mansfield  at  the  last  sittings 
in  London,  it  appeared,  that  by  the  act  22  to-  23  Car.  2.  c.  11. 
which  was  an  additional  act  for  rebuilding  the  city  of  London 
after  the  great  fire,  and  uniting  parishes,  &c.  amongst  others 
the  parishes  of  St.  Vedasfs  and  5*/.  Michael  le  Quern  were  united; 
and  that  since  that  time,  one  set  of  officers  had  served  for  the  two 
parishes,  the  election  of  whom  had  always  been  made  at  a  joint 
vestry.  That  only  nine  vacancies  in  the  office  of  sexton  had 
happened  since,  all  of  which  had  been  filled  up  agreeably  to  this 

custom. 


Stoke* 

afabftl 
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tastom.    That  in  the  year  1 7  59,  the  sexton's  salary  was  fired  at     1785. 
20/.  per  annum,  which  was  agreed  to  be  paid  equally  by  both  pa- 
rishes.   That  the  overseers  of  St.  Feaasfs  had  paid  the  sexton, 
who  was  last  chosen,  the  whole  sum ;   to  recover  a  moiety  of    !**•■• 
which  this  action  was  brought. 

The  defence  set  up  was,  that  the  last  election  of  a  sexton  was 
not  z  joint  one ;  and  that  the  parish  of  St.  Michael  claimed  a  right 
of  choosing  a  separate  sexton  for  themselves,  of  which  they  had 
given  notice  to  the  other  parish. 

Lord  Mansfield  at  the  trial,  being  of  opinion  that  this  action 
did  not  lie,  nonsuited  the  plaintiffs. 

Erskine,  Mingay,  and  Law,  shewed  cause  against  a  motion 
which  Sir  Thomas  Davenport  had  made  for  a  new  trial. 

One  of  the  first  principles  of  law  is,  that  an  assumpsit  cannot 
be  raised  by  paying  the  debt  of  another  against  his  will.  The  pre- 
sent plaintiffs  have  here  paid  this  money  in  their  own  wrong,  after 
notice  from  the  other  parish  that  they  meant  to  dispute  the  right, 
and  to  elect  a  sexton  of  their  own.  If  any  party  was  aggrieved 
here  it  was  the  sexton,  and  he  might  have  brought  his  action 
against  the  parish  who  refused  to  pay  their  quota. 

Sit  Thomas  Davenport,  Bearcrcft,  and  Chambre,  in  support  of 
the  rule,  said,  that  they  had  offered  to  give  evidence  that  a  joint 
vestry  did  meet  on  the  17th  February  1784,  when  the  sexton  was 
chosen,  after  the  notice  on  the  1  ith  that  the  other  parish  would 
not  meet.  Therefore,  although  there  was  notice  that  they  would 
meet,  yet  if  they  did  actually  meet,  the  Court  would  not  consider 
now  whether  the  meeting  was  perfectly  formal  and  regular ;  that 
was  a  proper  circumstance  for  the  jury  to  decide.  If  there  is  a 
joint  obligation  to  pay  a  debt,  one  party  may  pay  the  whole,  and 
bring  an  action  for  the  moiety,  even  with  the  dissent  of  the  other 
party.  Whether  this  was  a  joint  obligation  should  also  have 
been  left  to  the  jury. 

Lord  MaWsfield,  Ch.  J.  All  the  argument  is  beside  the  ques- 
tion. The  merits  of  this  election  are  not  material  here,  and  the 
validity  of  the  meeting  on  the  1 7th  is  not  to  the  purpose.  Thd 
facts  that  gave  rise  to  the  question  are  not  disputed :  the  dispute 
arises  concerning  the  election  of  a  sexton,  and  the  way  of  trying 
it  is  by  refusing  to  pay  the  sexton  elected  \  the  whole  is  noto- 
riously in  litigation.  Under  these  circumstances,  therefore,  one 
parish  pad  the  qvota  of  the  other  in  spite  of  their  teeth :  then 

can  it  be  said,  that  tbi*  action  for  money  paid,  laid  oat  «nd  ex* 

pended, 
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1785.     pended,  will  lie  ?  Certainly  not.    This  action  must  be  grounded 
■  either  on  an  express  or  implied  consent :  here  is  neither.    Another 
SJ°"*    strong  objection  to  this  action  is,  that  it  is  trying  the  right  of  the 
Xewis.     sexton  without  his  being  a  party  to  it. 

Willes,  and  Ashhurst,  Justices,  concurred. 
Buller,  J.    If  this  were  held  to  be  a  joint  obligation,  it 
would  be  saying  that  the  sexton  might  bring  his  action  against 
one  of  the  parishes  for  the  whole  sum ;  which  is  not  the  case. 

Rule  discharged  {a.) 

(a)  Vide  H.  JSL  Rep.  C.  B.  91,  a,  3, 4- 


Delany  and  another  against  Stoddart. 

If  1  ship  be    |-  t poN  a  motion  for  a  new  trial  by  Bearcrqft, 

driven  out       1  J       »%  -  •    •*.«•#•■  t 

of  her  load-  Bullbr,  J.  reported  the  following  facts  as  they  appeared 

.jEfSL      uP°n  thc  t™1  before  him  at  Guildhall. 

"into  aoo*  * 

ther  port,  This  was  an  action  upon  the  case  to  recover  a  loss  upon  the 
Sere,  she  8*"P  Friendship,  which  the  plaintiff,  who  was  a  merchant  in  the 
does  the      jfrest  Indies,  had  ordered  thc  defendant,  who  was  his  corres-  # 

best  she  can 

to  get  to  her  pondent  in  England,  to  get  insured  "at  and  from  St.  Kitts  to 
tin^tion^  ■£**W  »nd  whicb  the  defendant  had  neglected  to  do. 
she  is  not         The  following  extracts  from  letters  were  read  in  evidence : 
retura  to°         From  the  plaintiff  to  the  defendant,  dated  St.  Kitts,  30th  April 
from011       J7l  x>  8aPng  "  be  should  purchase  a  ship,  and  offering  the  de- 
whence  she  "  fendant  a  share," 

•  55tte  IT  From  **  Plaintiff  to  *e  defendant,  dated  St.  Kitts>  4th  May 

it  a  devia-  178 1,  saying,  «  he  had  purchased  the  ship,  but  had  only  a  share 

complete  "  in  it  himself ;  the  residue  being  divided  into  three  or  four  more 

l»  lading  u  ghsires,  one  of  which  he  had  reserved  for  the  defendant,  in 

at  tne  port  * 

into  which  "  case  he  would  wish  to  be  concerned 5  and  directing  an  in- 
driven.  "  8Uranc«  upon  the  ship  «  at  and  from  St.  Kitts  to  London;  war- 
in  the  prin-  cc  ranted  to  sail  with  convoy." 

cipal  case  . 

however,  From  the  plaintiff  to  the  defendant,  14th  June  1 781,  St.  Kitts, 

^nT^*  "The  ship  is  loaden  and  will  sail  on-or  before  the  first  of  Au- 
wamnt       ««  gust ;  you  will  therefore  have  the  insurance  prepared.     She 
[»East53o.  "  *»  called  the  Friendship? 
xi  do.  347.]      From  thc  defendant  to  the  plaintiff,  London,  28th  June  178 1. 

«  If  you  purchase  the  ship  you  mention,  I  have  no  objection  to 

"  have  a  fourth,  or  a  share  equal  to  yours." 

From  the  plaintiff  to  the  defendant,  St.  Kitts,  3d  July  1781. 

"  I  now  inform  you  that  the  ship  left  port  to  take  in  her  cargo. 

"  She  let  go  an  anchor  at  Sandy  Prints  but  as  the  wind  blew  fresh, 

"she 
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"  she  drove  out  and  could  not  come  in  again :  she  was  obliged 
u  to  go  to  St.  Eustatia  :  I  hope  you  have  not  neglected  to  make 
"  the  insurance  for  fear  of  accidents," 

From  the  defendant  to  the  plaintiff,  London,  19th  July  1781* 
"  The  insurance  you  ordered  shall  be  done ;  but  though  you 
"  mentioned  the  ship  being  ready  for  sailing,  you  do  not  men- 
"  tion  her  name,  nor  whether  I  am  a  part-owner ;  so  that  I  am 
€€  entirely  in  the  dark." 

From  the  plaintiff  to  the  defendant,  5/.  Kitts,  25th  July 
1781  (received  in  London  on  the  14th  September  1781). 

"  As  the  ship  Friendship  did  all  in  her  power  to  get  up  from 
"  St.  Eustatia  but  could  not,  therefore  I  thought  proper  to  sell  her, 
"  which  I  dfd  to  Mr.  Ross  of  St.  Eustatia.  I  hope  the  insurers 
"  will  not  insist  on  the  premium  ;  therefore  hope  you  will  with- 
"  draw  the  insurance,  as  I  suppose  the  insurers  will  not  be  liable/* 

From  the  plaintiff  to  the  defendant,  St.  Kitts%  26th  July  178 1 
(received  in  London  on  the  nth  September  1781).  "  Mr.  Ross 
"  has  purchased  the  ship  Friendship,  which  you  are  directed  to 
"  insure  from  St.  Eustatia  to  London  $  but  if  the  former  insurers 
"  will  not  give  up  the  premium,  you  may  assign  my  interest  in 
"  that  insurance  over  to  Mr.  Ross" 

About  the  beginning  of  September,  before  the  arrival  of  the 

two  last  letters,  the  defendant  had  gone  into  the  country,  and 

had  left  word  with  his  clerk  to  open  all  letters.    These  letters 

were  sent  after  him  into  the  country,  and  the  defendant  did 

not  receive  them  in  fact  till  the  24th  September. 

From  the  defendant  to  the  plaintiff,  London,  August  1st,  1 78 1. 

«  I  shall  make  the  insurance ;  I  have  already  wrote  you,  that 
"  I  shall  cheerfully  take  part  in  the  ship  Friendship." 

Entry  in  the  defendant's  book,  2d  August  1781. 

"  Owners  of  ship  Friendship  debtors  for  insurance  on 
«  ship  and  freight,  from  &.  Kitts  to  London,  war- 
"  ranted  to  depart  with  convoy  on  or  before  the  first 
«  August,  at  \%per  cent.'* 
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While  the  defendant  was  in  the  country,  Ros/s  agent  enquired 
at  the  defendant's  to  know  whether  the  insurance  had  been  ef- 
fected, and  was  told  by  the  clerk,  that  he  believed  it  was.  The 
prtnuummA  then  as  highas  40  guineas  on  ships  in  the  same  fleet, 
and  the  defendants  immediately  upon  coming  to  town,  cancelled 

the 
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BART. 


34  CASES  in  MICHAELMAS  TERM, 

1785.     the  insurance  in  his  books ;  but  the  news  of  the  loss  had  arrived 
_  at  Lloyd's  several  hours  before  that  time. 

DlLAtfT 

ag*imd  It  also  appeared  that  the  ship  Friendship  had  sailed  the  first  of 
August  from  St.  Eustatia  with  the  convoy,  and  that  she  had  after- 
wards foundered  at  sea.  That  St.  Eustatia  is  in  the  direct  road 
to  London  from  St.  Kitts,  and  the  convoy  from  5/.  Kitts  always 
looked  into  St.  Eustatia,  to  take  up  any  ships  that  might  be 
there.  That  if  the  Friendship  had  sailed  from  St.  Kitts,  she 
must  have  gone  by  St.  Eustatia,  but  would  not  have  stopped 
there.  That  when  she  was  driven  to  St.  Eustatia,  after  making 
several  efforts  to  get  back  to  St.  Kitts  to  finish  her  loading,  and 
finding  she  could  not  succeed,  she  then  took  in  the  rest  of  her 
load  at  St.  Eustatia. 

Mr.  J.  Buller  then  took  notice  that  four  points  had  been 
tnade  at  the  trial. 

1  st,  That  supposing  the  plaintiff  had  a  right  to  recover  any  thing, 
it  could  not  be  the  whole,  as  the  defendant  had  taken  a  fourth  part ; 
but  the  answer  he  had  given  it  at  Guildhall 'was,  that  the  argument 
did  not  hold  with  regard  to  Ross,  who  had  purchased  the  whole. 

idly,  Whether  the  defendant  had  actually  accepted  the  in- 
surance ?  He  had  no  doubt  upon  that  point  also. 

%dly,  Whether  on  account  of  the  letter  of  the  25th  July  1 78 1, 
the  defendant  had  not  a  right  to  retract  the  insurance  ?  He  was 
of  opinion,  that  whether  the  defendant  had  a  right  or  not,  he 
did  not  do  it  in/act,  till  it  was  too  late. 

4thly,  Which  was  the  great  point  of  doubt  whether  there  had 
been  a  deviation. 
•   The  jury  found  a  verdict  for  the  plaintiffs,  1500/.  damages. 

After  argument  by  counsel, 

Lord  Mansfield,  Ch.  J.  The  only  question  is,  whether  this 
is  the  same  voyage  as  that  intended  to  be  insured.  As  to  the 
Other  points,  the  defendant  acted  wrong  in  not  obeying  the 
orders  of  his  correspondent.  He  acted  under  a  mask}  he  ought 
to  have  made  the  policy,  and  he  told  his  correspondent  that  he 
had  insured,  whereas  it  was  only  an  insurance  of  his  own,  by 
an  entry  in  his  books :  and  as  to  his  concealing  it,  there  is  no 
colour  for  maintaining  it.  With  regard  to  the  question  about  a 
fourth  of  the  ship,  it  is  very  doubtful  whether  the  defendant 
accepted  it :  no  money  was  paid  by  him,  and  if  he  had  a  right 
to  a  fourth,  this  verdict  would  not  preclude  him  -,  but  it  ap- 
peared that  he  entered  the  premium  for  the  whole  in  his  books. 

The 
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The  great  question  is,  whether  there  was  a  deviation  ?  and    1785. 
that  depends  on  the  evidence.  — — 

DlLAKT 

If  a  storm  drive  a  ship  out  of  her  voyage  into  any  port,  and     ^aina 
being  there,  she  does  the  best  she  can  to  get  to  her  port  of  des~     ^™°" 
tination,  she  is  not  obliged  to  return  back  to  the  point  from  [1B.&P. 
whence  she  was  driven :  but  here  the  witnesses  say,  she  tried  J 

to  get  back  to  St.  Kitts,  and  could  not »  and  it  is  a  much  easier 
navigation  to  go  directly  from  St.  Eustatia  to  London,  than  to  go 
tick  to  St.  Kitts  first.  And  as  to  the  taking  in  the  cargo  at 
St.  Eustatia%  I  do  not  find  that  the  ship  lost  any  time  by  it. 
Every  thing  should  be  imputed  to  the  storm  which  was  in  reality 
done  and  occasioned  by  it.  This  is  the  only  point  on  which  I 
had  any  doubt;  and  it  required  some  consideration.  It  was  a 
question  which  was  proper  to  be  left  to  a  jury,  whether  this  was 
die  same  voyage  or  not  \  and  they  have  determined  it. 

Willes,  J.  My  only  doubt  is,  whether  this  was  the  same  voy- 
age insured.  So  far  as  the  ship  was  driven  by  stress  of  weather, 
to  far  there  is  an  exception .  When  she  was  driven  to  St.  Eustatia, 
she  attempted  to  get  back  to  St.  Kitts  ;  but  I  do  not  find  that  she 
made  any  attempt  to  get  to  London  at  that  time.  When  she  was 
at  St.  Eustatia,  the  owner  of  the  ship  sold  her  to  Ross,  who  loaded 
her  afresh  with  tobacco  instead  of  sugar,  which  was  to  have  been 
her  original  cargo  $  so  that  there  was  a  new  cargo,  a  new  owner, 
and  a  new  voyage.  In  these  eases  we  lean  very  much  to  deviation. 
In  a  case  (a)  lately  determined  in  this  Court  it  was  held,  that 
going  to  Btaumaris,  though  only  a  few  leagues  out  of  the  way, 
was  a  deviation.  It  strikes  me  as  a  case  of  some  difficulty:  per- 
haps the  jury  had  not  enough  evidence  laid  before  them  to  de- 
termine upon;  for  there  is  nothing  said  on  the  part  of  the  de- 
fendant as  to  the  usual  course  of  the  voyage.  The  risk  was 
certainly  increased  by  the  ships  continuing  at  St.  Eustatia  so  long; 
for  the  insurance,  if  good  at  all,  was  good  all  the  time  she  lay  by 
at  St.  Eustatia,  and  she  might  have  continued  there  much  longer. 
In  my  opinion,  it  is  very  well  worth  the  re-consideration  of  a  jury. 

Ashhurst,  J.  This  ought  to  be  considered  as  the  same  voyage 
insured*  Wherever  a  ship  is  driven  by  stress  of  weather  out  of 
her  own  port  into  another,  that  shall  not  be  considered  as  a  devia- 
tion. Here  the  ship  was  forced  by  stress  of  weather  to  go  to  St. 
JBrnstatia,  and  being  there,  she  endeavoured  several  times  to  get 
bick  to  St.  Kitts,  but  without  effect.  In  fact  it  was  better  for  die 
parties  that  the  cargo  should  be  completed  at  St.  Eustatia.   Her 

-     (s)BIU*rt  tad  others,  utifiKCS  of  B*rttrf<Fh** 

con- 
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1785.  continuing  at  St.Eustatia  rather  diminished  the  risk  than  other- 
wise; because,  if  she  had  gone  back  to  Si.  Kitts,  it  would  have 
taken  up  a  longer  time.  If  then  every  thing  was  done  that  could 
Stod-  be  done  under  such  circumstances  for  the  benefit  of  the  adven- 
ture, this  shall  not  vacate  the  policy. 

As  to  the  other  point  concerning  the  interest  of  the  parties,  this 
is  not  the  plaintiff's  action,  it  is  the  action  of  Ross.  A  policy  cer- 
tainly must  be  transferred:  for  though  a  chose  in  action  cannot  m  law 
be  assigned,  yet  in  equity  it  may ;  therefore  we  will  permit  the  ac- 
tion to  be  brought  by  trustees.  There  was  an  agreement  between 
the  plaintiff  and  Ross  that  the  policy  should  be  transferred,  because 
Ross's  agent  enquired  whether  the  insurance  had  been  effected ;  and 
I  think  the  plaintiff  had  interest  enough  to  found  the  action  upon(a). 

Buller,  J.  It  has  been  much  relied  on  in  this  case,  that  there 
was  a  change  of  property;  but  that,  in  my  opinion,  makes  no 
difference.  Then  laying  that  out  of  the  question,  and  supposing 
the  ship  as  not  being  sold  to  Ross,  I  will  first  consider  whether 
this  is  a  different  voyage.  But  that  cannot  be,  as  it  would  be  con- 
trary  to  the  evidence.  Neither  is  it  true  that  the  vessel  afterwards 
pursued  the  same  voyage  by  accident;  for  that  part  of  the  cargo 
which  she  took  in  at  St.  Kitts  continued  on  board  her  the  whole 
time,  and  the  original  intention  of  the  ship's  coming  to  London 
was  likewise  continued:  the  parties  never  thought  of  a  different 
voyage.  But  it  is  said,  that  she  took  in  another  cargo  at  St.  Eu- 
statia.  What  says  the  evidence  ?  Where  a  captain  has  not  taken 
in  a  full  cargo  at  St.  Kitts,  it  is  usual  to  take  in  the  rest  at  St.  Eu- 
statia;  such  was  proved  to  be  the  custom  of  the  voyage ;  and  it 
was  proved  that  on  a  voluntary  act  of  the  captain's  going  to  St. 
Eustatiay  the  policy  would  have  protected  the  ship  during  her  stay 
there ;  a  fortiori  will  it,  where  the  ship  was  driven  there  by  stress  of 
weather.  As  to  the  defendant's  not  being  prepared  at  the  trial  to 
answer  the  usage,  he  ought  to  have  come  prepared  for  that  which 
was  the  gist  of  his  defence.  Then  was  the  risk  altered  ?  had  it 
been  so,  it  was  in  the  defendant's  power  to  have  proved  it:  but 
there  was  no  proof  that  it  was  altered.  Part  of  the  same  cargo 
continued;  nor  does  it  appear  that  they  meant  to  alter  the  cargo : 
for  she  endeavoured  to  get  back  to  St.  Kitts  to  take  in  the  rest, 
but  was  prevented  by  storms*  I  think  the  risk  would  in  reality 
have  been  much  greater,  if  she  had  gone  back;  for  she  must 
have  come  by  the  way  of  St.  Eustatia  again  in  her  passage  home. 
The  part  of  the  cargo  which  was  taken  in  at  the  time  the  ship  was 
driven  from  St.  Kitts  had  been  already  paid  for  by  the  defend- 

4  («)  Pta.  747.  ant: 
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ant:  even  this  would  not  hare  been  paid  for  by  the  defendant,  if 
he  had  conceived  that  the  voyage  had  been  at  an  end.  Another 
circumstance  is  very  strong;  all  the  other  policies  on  the  same 
voyage  have  been  paid.  With  regard  to  the  fourth  share,  there 
is  no  question  on  it,  for  the  policy  is  to  be  considered  as  for  the 
benefit  of  Ross;  and  he  recovers  nothing  more  than  he  has  lost. 
Even  if  it  had  not  been  assigned,  it  would  have  been  the  same 
thing :  for  supposing  the  defendant  to  have  taken  the  fourth  part, 
still  he  was  indebted  to  the  plaintiff  for  it ;  and  if  the  plaintiff  re- 
cover only  three-fourths  in  this  action,  he  may  recover  the  re- 
maining part  in  an  action  for  goods  sold  and  delivered :  but  it 
appears  to  be  very  doubtful  on  the  letter,  whether  he  had  ac- 
cepted the  fourth  part  or  not.  As  to  the  policy  being  subse- 
quently cancelled,  it  does  not  appear ;  for  there  must  be  some  act 
clone  before  the  loss  is  known  to  signify  such  cancelling ;  and  if 
no  act  be  done,  things  must  be  taken  to  remain  as  they  were. 
On  all  points  I  think  the  verdict  is  right. 

Rule  discharged. 
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Forward  against  Pittard. 

nnHIS  was  an  action  on  the  case  against  the  defendant  as  a  A  carrier 
-*•    common  carrier,  for  not  safely  carrying  and  delivering  the  ^$uf^er" 
plaintiff's  goods.    This  action  was  tried  at  the  last  Summer  hire  to  car- 

rv  foods   u 

Assizes  at  Dorchester,  before  Mr.  Baron  Perryn,  when  the  jury  bound  t0' 
found  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  ^£\t  ^ 
Court  on  the  following  case:  events, 

€€  That  the  defendant  was  a  common  carrier  from  London  to  ^fjdorde- 
«  Shaftsbury.  That  on  Thursday  the  14th  of  October  1 784,  the  plain-  itr^f^\^r 
u  tiff  delivered  to  him  on  WeyhUl  x  2  pockets  of  hops  to  be  carried  u*  xh£$ 
4t  by  him  to  jfndover,  and  to  be  by  him  forwarded  to  Shaftsbury  by  ^<Jn^u-h 
u  his  public  road  waggon,  which  travels  from  London  through  An-  the  jury  «- 
u  dover  to  Shaftsbury.  That,  by  the  course  of  travelling,  such  wag-  SitAey 
u  gon  was  not  to  leave  JndovertiM  the  Saturday  evening  following,  were  des- 
"  That  in  the  night  of  the  following  day  after  the  delivery  of  the  w/*w  any 
u  hops,  a  fire  broke  out  in  a  booth  at  the  distance  of  100  yards  ?^£fj£ 
"  from  the  booth  in  which  the  defendant  had  deposited  the  hops,  def*mda*t. 
"  which  burnt  for  some  time  with  unextinguishable  violence,  and  in  ^  M_ 
€S  during  that  time  communicated  itself  to  the  said  booth  in  which  *ure  <* an 

1  d  insurer. 

**  the  defendant  had  deposited  the  hops,  and  entirely  consumed  [Abbott  on 
«  them  mtbout  any  actual  negligence  in  the  defendant.  That  the  fire  shi*P-  »«J 

«  was  not  occasioned  by  lightning  " 

7^        *  N.Bond 
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1785.        N.  Bond  for  the  plaintiff.  The  question  is,  whether  a  carrier 
is  liable  for  the  loss  of  goods  occasioned  by  fire,  without  any  neg- 


F °arit!t*  ^8cncc  *n  him  or  *"8  servants.  The  general  proposition  is,  that 
Pittaro.  a  carrier  is  liable  in  all  cases,  except  the  I06S  be  occasioned  by  the 
act  of  God,  or  the  King's  enemies  (a).  And  this  doctrine  has 
lately  been  recognized  by  this  Court,  in  the  case  of  the  Company 
of  the  Trent  Navigation  v.  Wood(b).  The  only  doubt  is  on  the 
construction  of  the  words  "  the  act  of  God."  It  is  an  effect  im- 
mediately produced  without  the  interposition  of  any  human  cause. 
In  Amies  and  Stephens  (r),  these  words  were  held  to  include  the 
case  of  a  ship  being  lost  by  tempest.  In  the  books,  under  the 
head  of  «  waste,"  there  ia  an  analogous  distinction  to  be  found :  if 
a  house  fall  down  by  tempest,  or  be  burned  by  lightning,  it  is  n$ 
wastes  but  burning  by  negligence  or  mischance  is  waste  xd). 

Before  the  6th  of  Anne  (e)  an  action  lay  against  any  person  in 
whose  house  a  fire  accidentally  began:  this  shews  that  an  acci- 
dental fire  was  not  in  law  considered  as  the  act  of  God;  but  the 
person  was  punishable  for  negligence.  Suppose  a  fire  happens 
in  a  house  where  there  are  different  lodgers,  each  of  whose  lodg- 
ings is  considered  as  a  separate  house :  if  the  fire  be  com  muni, 
cated  from  one  lodging  to  another,  and  the  Court  say  the  first  fire 
was  the  act  of  man,  at  what  time  will  it  be  said  that  it  ceases  to  be 
the  act  of  man,  and  commences  to  be  the  act  of  God  ?  if  it  were 
not  the  act  of  man  in  the  first  house,  it  is  impossible  to  draw  the 
line.  In  the  case  of  the  Company  of  the  Trent  Navigation  and 
Wood,  Lord  Mansfield  said,  "  By  the  act  of  God  is  meant  a  na- 
"  turaly  not  merely  an  inevitable,  accident/' 

If  it  be  contended  for  the  defendant,  that  it  is  here  stated  that 
there  was  no  actual  negligence,  that  will  not  serve  him ;  for  this 
action  was  not  founded  in  negligence.  Lord  Holt  says,  there  are  se- 
veral species  of  bailments,  and  different  degrees  of  liability  an- 
nexed to  each:  and  a  carrier  is  that  kind  of  bailee,  who  is  an* 
swerable  though  there  be  no  actual  negligence. 

Borough,  for  the  defendant,  observed,  that  the  point  in  this  case 
was  not  before  the  Court  in  any  of  the  cases  cited.  The  general 
question  here  is,  whether  a  carrier  is  compellable  to  make  satis* 
faction  for  goods  delivered  to  him  to  carry,  and  destroyed  by  mere 
accident,  in  a  case  where  negligence  is  so  far  from  being  imputed 
to  him,  that  it  is  expressly  negatived  f  This  action  of  assumpsit 
must  be  considered  as  an  action  founded  on  what  U  called  the 

(4  lStr*U%.       W  C:Lm.JS.*h       (*)  **»*$*>    104**1+ 
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custom  of  the  realm  relating  to  carriers.  And  from  a  review  of  all     1785. 
the  cases  on  this  subject  it  manifestly  appears  that  a  carrier  is 


FORWABD 


only  liable  for  damage  and  loss  occasioned  by  the  acts  or  negligence  *J£ 
if  himself  and  servants^  that  is,  for  such  damage  and  loss  only  as  Pjttard. 
human  care  or  foresight  can  prevent ;  and  that  there  is  no  im- 
plied contract  between  him  and  his  employers  to  indemnify 
them  against  unavoidable  accidents.  The  law  with  respect  to 
land  carriers  and  water  carriers  is  the  same.  Rich  v.Kneeland, 
Cro.  Jac.  330.  Hob.  17.  5  Burr.  2827. 

In  Fid.  27.  the  declaration,  in  an  action  against  a  waterman 
for  negligently  keeping  his  goods,  states  the  custom  relative  to 
carriers  thus,  "  absque  substractione^  amissions  t  seu  spoliation* t  portare 
«  tenentury  ita  quod  pro  defectu  dictorum  communium  portatorum  seu 
u  servientium  suorum9  hujusmodi  bona  et  cataUa  eis  sic  ut  prefertur 
€€  deCberata9  ncn  sint  perdita,  amissa,  seu  spoJiata."  It  then  states 
die  breach,  that  the  defendant  had  not  delivered  them,  and  "pro 
u  defectu  bona  custodut  ipsius  defendentis  et  servientium  suorum  per- 
«  dka  et  amssafueruntV  In  Brownl.  Red.  1  a.  the  breach  in  a  de- 
claration against  a  carrier  is,  "  defendens  tarn  negligenter  et  impro* 
«  vide  custodsvit  et  carriavit,  &c"  In  Clift.  38,  39.  Mod.  Intr. 
9 1,  92.  and  Heme  76.  the  entries  are  to  the  same  effect.  In  Rich 
and  Kneeland[a\  the  custom  is  stated  in  a  similar  way:  and  in  * 
the  Exchequer  Chamber  it  was  resolved,  "  that  though  it  was  laid 
t€  as  a  custom  of  the  realm ,  yet  indeed  it  is  common  law"  On  consi- 
dering these  cases,  it  is  not  true  that "  the  act  of  God,  and  of  the 
"  Bang's  enemies/9  is  an  exteption  from  the  law.  For  an  exception 
is  always  of  something  comprehended  within  the  rule,  and  there* 
fore  excepted  out  of  it ;  but  the  act  of  God  and  of  the  King's 
enemies  is  not  within  the  law  as  laid  down  m  the  books  cited. 

All  the  authorities  cited  by  the  counsel  for  the  plaintiff  are 
founded  on  the  dictum  in  Coggs  v.  Bernard  (b),  where  this  doctrine 
was  first  laid  down ;  but  Lord  Holt  did  not  mean  to  state  the  pro- 
position in  the  sense  in  which  it  has  been  contended  he  did  state 
it*  He  did  not  intend  to  say,  that  cases  falling  within  the  reason  of 
what  are  vulgarly  called  "  acts  of  God/'  should  not  also  be  good 
defences  for  a  carrier.  After  saying  (c)  "  the  law  charges  the  per- 
«  sons,  thus  intrusted  to  carry  goods,  against  all  events,but  the  acts  . 
"  of  God  and  of  the  enemies  of  the  King/9  he  proceeds  thus,  "for 
«  though  the  force  be  never  so  great,  as  if  an  irresistible  multitude 
"  of  people  should  rob  him,  nevertheless  he  is  chargeable.  And 
«  das  is  s  politic  establishment,  contrived  by  the  policy  of  the  law 

(m)  H*k 17.  (*)  %  Lcrd  Xtymtmt,  90*  <<)  Lot*  R^jmmd,  918. 

"for 
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1785.     "  for  the  safety  of  all  persons,  the  necessity  of  whose  aflairs  oblige 

"  them  to  trust  these  sorts  of  persons,  that  they  may  be  safe  in 

F^LrfR D  "  thcir  wavs  of  dcalingt  for  else  these  carriers  might  have  an  op- 
Pittard.  «  portunity  of  undoing  all  persons  who  had  any  dealings  with 
«  them,  by  combining  with  thieves,  &c.  and  yet  doing  it  in  such  a 
"  clandestine  manner,  as  would  not  be  possible  to  be  discovered." 
As  Lord  Holt  therefore  states  the  responsibility  of  carriers  in  case 
of  robbery  to  take  its  origin  from  a  ground  of  policy,  he  could 
not  mean  to  say,  that  a  carrier  was  also  liable  in  cases  of  acci- 
dents, where  neither  combination  or  negligence  can  possibly  exist. 

It  appears  from  the  Doctor  and  Student  (a)  that,  at  the  time 
that  book  was  written,  the  carrier  was  held  liable  for  robberies 
which  diligence  and  foresight  might  prevent.  And  what  is  there 
said  agrees  precisely  with  the  custom ;  and  does  not  bear  hard  on 
the  carrier.  If  he  will  travel  by  night,  and  is  robbed,  he  has  no 
remedy  against  the  hundred ;  for  then  he  is  not  protected  by  the 
statute  of  Winton&nd.  he  ought  to  be  answerable  to  the  employer. 
If  he  travel  by  day  and  is  robbed  he  has  a  remedy.  Now  the  car- 
rier may  not  perhaps  be  worth  suing ;  and  the  employer  may 
bring  the  action  against  the  hundred  in  his  own  name ;  which 
action  he  would  be  deprived  of,  if  the  carrier  travelled  by  night. 

There  is  not  a  single  authority  in  all  the  old  books  which  says 
that  a  carrier  is  responsible  for  mere  accidents.  He  only  engages 
against  substruction,  spoil)  and  loss,  occasioned  by  the  neglect  of  him- 
self or  his  servants.  These  words  plainly  point  at  acts  to  be  done, 
and  omission  of  care  and  diligence.  But  in  the  present  case  there  is 
no  act  done ;  and  there  cannot  be  said  to  be  any  omission  of  care 
and  diligence,  since  they  could  not  have  prevented  the  calamity. 

Lord  Holt,  in  Coggs  v.  Bernard,  seems  to  have  traced,  with  great 
attention,  the  different  species  of  bailments.  He  cites  many 
passages  from  Bracton,  who  has  nearly  copied  •  them  from 
Justinian.  So  that  it  is  probable,  that  die  custom  relating  to 
carriers  took  its  origin  from  the  civil  law  as  to  bailments.  Now 
it  is  observable  that  in  no  one  case  of  bailment  is  the  bailee 
answerable  for  an  accident  ."he  is  only  liable  for  want  of  diligence. 
The  only  difference  in  this  respect  between  the  civil  and  the 
English  law  is,  that  the  former  (*)  distinguishes  between  the 
different  degrees  of  diligence  required  in  the  different  species  of 
bailment;  which  the  latter  does  not. 

In  all  the  cases  to  be  found  in  our  books,  may  be  traced  the  true 
ground  of  liability,  negligence.     If  the  law  were  not  as  is  now 

(«)  Dial.  %.  e.  j8.  />.  170.  (*)  Justin,  lib.  3,  XJ.  &  ft,  3, 4-  Tit.  35*  S.  5. 

contended 
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contended  for,  the  question  of  negligence  could  never  have      1785. 
arisen  ♦,  and  the  case  of  robbery  could  not  have  borne  any  argu- 


ment; whereas  the  case  of  Mors  v.  Situ  (a)  came  on  repeatedly  F°*J£)** 
before  the  Court,  and  created  very  considerable  doubts.  Pitta  r». 

In  the  case  of  Dale  v.  HaU(h),  and  the  proprietors  of  the  Trent 
Navigation  v.  Woody  there  were  clear  facts  of  negligence.  In  the 
first,  the  rats  gnawed  a  hole  in  the  hoy,  which  undoubtedly 
might  have  been  prevented. .  And  in  the  other,  each  of  the 
Judges,  in  giving  his  opinion,  said  there  was  negligence. 

In  the  year-books  (c)f  there  is  a  case  of  an  action  against  a 
waterman  for  overloading  his  boat  so  that  the  plaintiff's  horse 
was  drowned.  This  case  is  recognized  in  Williams  v.  Lloyd  (d)f 
where  it  is  said  "  it  was  there  agreed  that  if  he  had  not  sur- 
"  charged  die  boat,  although  the  horse  was  drowned,  no  action 
"  lies,  notwithstanding  the  assumpsit:  but  if  he  surcharge  the  v 
"  boat,  otherwise;  for  there  is  default  and  negligence  in  the 
««  party."  The  Court  in  22  Ass.  4.1.  said,  "  it  seems  that  you 
"  trespassed  when  you  surcharged  the  boat,  by  which  the  horse 
"  perished."  The  same  case  is  to  be  found  in  1  Ro.  Abr.  io. 
pi.  18.  Bra.  Tit.  Action  sur  le  Case  78.  And  it  is  also  recognized 
in  Williams  v.  Hide  and  Ux.  Palm.  548. 

In  Winch.  26.  To  an  action  against  a  carrier,  there  is  a  special 
plea  that  the  inn  in  which  the  goods  were  deposited  was  burned 
by  fire,  and  that  the  plaintiff's  goods  were  at  the  same  time  de- 
stroyed, without  the  default  or  neglect  of  the  defendant  or  his 
servants.  To  this  the  plaintiff  demurred,  not  generally  but  spe- 
cially, « that  the  plea  amounted  to  the  general  issue." 

In  all  actions  founded  in  negligence,  the  negligence  is  alleged 
and  tried,  as  a  fact;  as  in  actions  against  a  farrier,  smith,  coach- 
man, &c.  It  is  the  constant  course  in  such  actions  to  leave  the 
question  of  negligence  to  the  jury.  It  appears  in  Dalston  v.  Jan- 
son  (#),  that  the  defendant  formerly  used  to  plead  particularly  to 
the  neglect.  In  43  Edw.  3. 33.  ClerVs  Assist.  99.  Mod.  Intr.  95. and 
Brown.  Red.  101.  which  were  actions  founded  in  negligence,  the 
negligence  is  traversed.  Now  a  traverse  can  be  only  of  matter  of 
fact.     And  here  negligence  is  expressly  negatived  by  the  case. 

However,  if  the  Court  should  be  of  opinion,  that  the  carrier  is 
answerable  for  every  loss,  unless  occasioned  by  the  act  of  God,  or 
the  King's  enemies,  he  then  contended  that,  as  the  act  of  God 
was  a  good  ground  of  defence,  this  accident  though  not  within  the 

W  1  r**s.  190.  a^S.     (J)  1  miu  *8i.     (0  %%  An.  41.     (d)  S.  fT.  Jncs,  180. 

(#)  5  M *t.  90. 
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1785.     nvordsy  was  within  the  reason,  of  that  ground.     It  cannot  be  said 
*  that  misfortunes  occasioned  by  lightning,  rain,  wind,  &c.  arc  the 

F°*T^D  immediate  acts  of  the  Almighty:  they  are  permitted  but  not  di- 
Pittahd.  rected  by  him.  The  reason  why  these  accidents  arc  not  held  to 
charge  a  carrier,  is,  that  they  are  not  under  the  control  of  the  con- 
tracting party ;  and  therefore  cannot  affect  the  contract,  inas- 
much as  he  engages  only  against  those  events,  which  by  possibi- 
lity he  may  prevent.  Lord  Baconfin  his  Law  Tracts,  commenting 
on  this  maxim,  Reg.  5.  necessitas  inducit  privilegium  quoad  jura  pri- 
vata,  says,  "the  law  charges  no  man  with  default  where  the  act  is 
€<  compulsory  and  not  voluntary,  and  where  there  is  not  a  consent 
u  and  election;  therefore,  if  either  there  be  an  impossibility  for 
€€  a  man  to  do  otherwise,  or  so  great  a  perturbation  of  the  judg- 
"  ment  and  reason,  as  in  presumption  of  law  man's  nature  can- 
u  not  overcome,  such  necessity  carrieth  a  privilege  in  itself."  Ne- 
cessity, he  says,  is  of  three  sorts ;  and  under  the  third,  he  adds, 
u  If  a  fire  be  taken  in  a  street, I  may  justify  pulling  down  the  walls 
€f  or  house  of  another  man  to  save  the  row  from  the  spreading  of 
u  the  fire."  Now  in  the  present  case,  if  any  person,  in  order  to 
stop  the  progress  of  the  flames,  had  insisted  on  pulling  down  the 
booth,  wherein  the  hops  were  deposited,  and  in  doing  this  the 
hops  had  been  damaged,  the  carrier  would  not  have  been  liable  to 
make  good  such  damage ;  for  it  would  have  been  unlawful  for 
him  to  have  prevented  the  pulling  down  the  booth. 

It  is  expressly  found  in  the  present  case,  that  the  fire  burnt 
with  unextinguishable  violence.  The  breaking  out  of  the  fire  was 
an  event  which  God  only  could  foresee.  And  the  course  it 
would  take  was  as  little  to  be  discovered  by  human  penetration. 
Bond  in  reply.  There  are  several  strong  cases  where  there 
could  not  be  any  negligence.  It  is  not  sufficient  in  these  cases  to 
negative  any  negligence;  for  every  thing  is  negligence  which  the 
law  docs  not  excuse  (a).  And  the  question  here  is,  is  this  a  case 
which  the  law  does  excuse  ?  In  Goffe  v.  Clinkard  (cited  in  Wils. 
28a)  there  was  all  possible  care  on  the  part  of  the  defendants. 
The  judgment  in  the  case  of  {b)  Gibbon  v.  Peyton  and  another, 
which  was  an  action  against  a  stage-coachman  for  not  deliver- 
ing money  sent,  is  extremely  strong:  there  Lord  Mansfield 
said  (*),  "  a  common  carrier,  in  respect  of  the  premium  he  is  to 
."  receive,  runs  the  risk  of  them,  and  must  make  good  the  loss, 
"though  it  happen  without  any  fault  in  him;  the  reward 
"  making  him  answerable  for  their  safe  delivery." 

•  W  I  Wis.  »8fc  (*)  4  Burr.  ZtyZ.  W  4  *""•  *3°°- 
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.  That  a  carrier  was  liable  in  the  case  of  a  robbery  was  first     1785. 
held  in  9  Ed.  4.  f/.  40. 


Forward 


A  bailee  only  engages  to  take  care  of  his  goods  as  his  own,  and         -ntt 
it  not  answerable  for  a  robbery;  but  a  carrier  insures.    1  Fentr.  Pittas*. 
190.  238.    Sir  T.  Raym.  220.  S.  C.     1  Mod.  85. 

In  Barclay  and  Hejgena  (a),  which  was  an  action  against  a 
master  of  a  ship  to  recover  the  value  of  some  goods  put  on  board 
his  ship  in  order  to  be  carried  to  St.  Sebastian;  it  was  proved 
that  an  irresistible  force  broke  into  the  ship  in  the  river  Thames^ 
and  stole  the  goods;  yet  the  defendant  was  held  answerable. 
In  Sutton  and  Mitcbel{b),  the  question  was  not  disputed  as  far 
as  to  the  value  of  the  ship  and  freight. 

There  is  no  distinction  between  that  case  and  a  land  carrier.  And 
there  canbe  no  hardship  in  the  Court's  determining  in  favour  of  the 
plaintiff;  for  when  the  law  is  once  known  and  established,  the 
parties  may  contract  according  to  the  terms  which  it  prescribes. 
As  to  negligence  being  a  matter  of  fact ;  that  is  answered  by  the 
decision  in  die  Company  of  the  Trent  Navigation  against  Wood. 
Lord  Mansfield.    There  is  a  nicety  of  distinction  between 
the  act  of  God  and  inevitable  necessity.  In  these  cases  actual  neg- 
ligence is  not  necessary  to  support  the  action.     Cur.  adv.  vulu 
Afterwards  Lord  Mansfield  delivered  the  unanimous  opinion 
of  the  Court. 

After  stating  the  case — The  question  is,  whether  the  common 
carrier  is  liable  in  this  case  of  fire  ?  It  appears  from  all  the  cases 
for  100  years  back,  that  there  are  events  for  which  the  carrier  is 
liable  independent  of  bis  contract.  By  the  nature  of  his  contract, 
be  is  liable  for  all  due  care  and  diligence;  and  for  any  negligence 
he  is  suable  on  his  contract.  But  there  is  a  further  degree  of  re- 
sponsibility  by  the  custom  of  the  realm,  that  is,  by  the  common 
law;  a  carrier  is  in  the  nature  of  an  insurer.  It  is  laid  down  that 
he  is  liable  for  every  accident,  except  by  the  act  of  God,  or  the 
King's  enemies.  Now  \rhat  is  the  act  of  God?  I  consider  it  to 
mean  something  in  opposition  to  the  act  of  man :  for  every  thing 
is  the  act  of  God  that  happens  by  his  permission ;  every  thing,  by 
his  knowledge.  But  to  prevent  litigation,  collusion,  and  the  ne- 
cessity of  going  into  circumstances  impossible  to  be  unravelled, 
the  law  presumes  against  the  carrier,  unless  he  shews  it  was 
done  by  die  King's  enemies  or  by  such  act  as  could  not  happen. 
by  the  intervention  of  man,  as  storms,  lightning,  and  tempests. 

»  £.  14  G.  3.  B.R.    (*)  Ai  A*  littiosi  «t  Gwildbmll  after Tr.  a$  G.  J.  VH* mU  I*. 
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1785;         If  an  armed  force  come  to  rob  the  earner  of  the  goods,  he  it 
liable :  and  a  reason  is  given  in  the  books,  which  is  a  bad  one,. 


apt**     ****  ^at  ^c  <>ught  to  have  a  sufficient  force  to  repel  it :  but  that 

PiTTAKD.  would  be  impossible  in  some  cases, as  for  instance  in  the  riots  in 

the  year  1 780.  The  true  reason  is,  for  fear  it  may  give  room  for 

collusion,  that  the  master  may  contrive  to  be  robbed  on  purpose, 

and  share  the  spoil 

In  this  case,  it  does  not  appear  but  that  the  fire  arose  from  the 
act  of  some  man  or  other.  It  certainly  did  arise  from  some  act 
of  man  j  for  it  i*  eapressly  stated  not  to  have  happened  by  light- 
ning. The  carrier  therefore  in  this  case  is  liable,  inasmuch  as 
he  is  liable  for  inevitable  accident. 

Judgment  for  the  plaintiff(a). 

(a)  VM.  GfiiAf.the  Proprtetort  of  the  Trent  Navigation,  /•*/,  4  roL  581. 


Wells  against  Parker  in  Error. 

wh?™  a «  HPHtS  was  aa  action  of  trespass  for  sefeing  and  taking  the 
Mck.  •*  plaintiff's  goods,  feV.  ill  the  Court  of  Cetnidon  Pleas. 

makwbricL     The  defendant  pleaded  1st,  the  general  issue;  and  2dly,  that 

^wirJr  thcy  w^rc  tokicl1  by  Tirtuc  of  thc  $tatlltcs  against  bankrupts.  Re- 
« subject  to  plication  de  injuria  sud  propria  &V.  /  on  which  issue  was  joined. 

rupt  bwi"         At  the  trial,  which  came  on  before  Lord  Loughborough  at  Guild' 

if  «  man      haily  the  jury  found  this  special  verdict:  "  That  Parker  was  the 

exercise  a 

manufacture  "  occupier  of  a  certain  farm,  containing,  among  other  things,  860 

m^uc^of  "  acrcs  °* land  m  tllc  P*™*1  of  Crcydm  in  8mryfy*$  tenant  there- 
hUowniand,  «*  of,  for  a  term  of  years  not  yet  expired,  to  the  Archbishop  of 
" \1Z'm3i  "  Canterbury,  at  the  yearly  rent  of  ttt.  6s.  8*/.  That  Porter  the 
•f  **/?'"*  «  father,  for  more  than  ao  years  before  the  year  1768,  and  long 
he'snaiijioT  "  afterwards,  held  this  farm.  This  farm  descended  to  the  son* 
eda?a"r^\  "  who  has  iwrcwe^Sliat  one  William  Berand,  for  20  years  and 
tho*  he  buy  «  more  before  the  year  1768,  had  rented  a  certain  brick-ground* 
fn^Uenti  "  parcel  of  the  said  farm  of  the  said  J.  Parker  the  father,  the  for- 
to  fit  it  for    cc  mer  tenant  of  the  said  farm,  and  made  and  sold  bricks  there. 

the  market.       ******%•%•%*  .      • 

but  where  "  That  Berand  died  in  the  year  1 768  \  and  upon  bis  death,  the 
of \bThZ  "  P'^aetit  plaintiff,  who  had  for  some  time  before  been  in  the 
is  merely  «  joint  occupation  of  the  said  form  with  his  father,  took  the  brick* 
teriairfT'  "  ground  into  his  own  possession;  and  then  and  there  bought 
"TaT^  "  ccrta*n  materials  and  necessary  things  belonging  to  the  said 
nufacturenot  "  Berand,  who  had  also  been  used  to  make  bricks;  and  that  the 
^J!"f".y  "  said  Parker  continued  to  make  bricks  and  tiles  of  the  earth  and 
joying^     «  clay  ariwng&om  port  of  the  lawL  so UKd  as  a  brick-ground,  at 

W,  there  •  •  , 

htuttrmitr.  U  «** 
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*'  the  time  of  the  demise,  and  bought  sand  and  fuel,  which  were  ne-     17(5. 
m  cessary  ingredients  for  converting  the  earth  and  clay  into  bricks  and 


« tilts.    And  that  during  the  time  the  within  named  J.  Parker    w«i£8 

**  90  made  and  sold  bricks  and  tiles,  he  was  erecting  buildings    Pause*. 

u  and  making  repairs  unto  the  said  farm,  in  which  a  part  of  the 

«  VriAt  and  tiles  so  made  were  expended.  That  die  said  J.  Parker 

m  continued  to  sell  bricks  and  tiles  so  made  by  him  until  the  time 

«  of  his  absconding.   That  on  die  17th  January,  1783,  Parker 

«  absconded.  That  a  commission  of  bankrupt  issued  against  him; 

*  that  on  the  10th  March%  1783,  Parker  was  declared  a  bank- 

*  nipt,  &e.  that  the  commissioners  seized  all  his  effects,  feV. 
«  that  assignees  were  chosen.That  fTellsvras  the  messenger  under 
«  the  said  commission  duly  appointed;  and  that  he,  by  order  of 
"  the  assignees,  sefeed  the  said  goods,  &c.  mentioned  in  the  de- 
"  cfaration,  being  then  in  the  possession  of  the  said  J.  Parker. 

«  If  Parker  be  not  within  the  statutes  against  bankrupts,  theft 
« they  convict  Wells  of  the  trespass:  but  if  the  Court  shall  be  of 
"  opinion  that  he  came  within  the  bankrupt  laws,  then  a  ver- 
«  diet  for  the  defendant." 

The  Court  of  Common  Pleas  were  of  opinion  that  he  was  not 
•abject  to  the  bankrupt  laws ;  and  gate  judgment  for  the  plain- 

It  was  remored  into  the  King's  Bench  by  writ  of  error,  and 
vat  argued  last  Trinity  Term  by  Morgan  for  the  plaintiff  in  er- 
ror, and  Palmer  for  the  defendant ;  and  this  Term  by  Mingay 
for  die  plaintiff,  and  Erskine  for  the  defendant. 

ifmgay  for  the  plaintiff  in  error,  contended  that  this  special 
verdict  was  so  ambiguous  that  the  Court  ought  to  send  it  back  to 
be  restated ;  for  it  is  found  "  that  sand  and  fuel  were  necessary 
"ingredients  for  converting  the  earth  and  clay  into  bricks." 
Bit  an  ingredient  is  a  thing  which  is  mixed  with  the  thing 
itself;  now  fire  is  not  an  ingredient.  But  if  the  Court  should 
dank  die  verdict  sufieiently  plain  to  ground  their  decision  on  it, 
&en  die  question  for  their  consideration  would  be,  whether  a 
person  convening  his  own  soil  into  bricks  in  the  manner  men- 
tioned in  the  yerdtct,  be  not  a  trader? 

The  law  has  been  extended  far  enough  in  the  cases  of  the  coal 
and  alum  works.  Those  cases  were  determined  on  the  idea  that 
the  commodities  came  to  market  exactly  in  die  same  state  in  which 
&cy  wot  dug  out  of  the  earth  •,  and  could  not  be  used  in  any 

» 

(«)  Cft lr*f  Bankrupt  Law*,  4a 

Da  other 


s 
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1785.    other  manner.    But  in  this  case,  the  brick  earth  may  be  used  in 
some  other  way  ;  it  may  be  turned  to  arable  or  grass  land.    In 


W«w  ^c  aac  where  a  man  made  tiles  in  his  own  land,  and  bought 
Parker,  lead  for  glazing  them,  he  was  determined  by  Lord  Mansfield, 
who  tried  the  cause  at  Lewes,  to  be  a  trader.  In  the  case  of 
Watkins  against  Cordel  (a)  which  was  a  question  whether  the 
master  of  an  iron  foundry  could  be  a  bankrupt  ?  Lord  Mans- 
field  said  that  the  owner  of  land  merely  preparing  the  produce 
of  it  for  market  is  not  a  trader,  as  in  the  case  of  the  alum  works : 
but  where  the  estate  is  made  the  basis  of  a  manufacture,  as  in 
the  case  of  a  brick-maker,  that  would  make  the  owner  a  trader. 
He  then  cited  Port  v.  Turton  and  others,  assignees  of  Sparrow. 
2  Will.  172.  Mayhewznd  Archer,  1  Stra.  513.  4  Burr.  2064. 
Bro.  Abr.  313.  7  Fin.  Abr.  55.  /.  4.  Hughes's  Air.  325.  In 
the  case  of  the  alum  works,  Lord  Mansfield  went  on  the  idea 
that  lime  was  used  only  in  preparing  the  alum,  but  it  did  not 
make  part  of the  alum  when  carried  to  market  for  sale. 

Erskine,  for  the  defendant,  submitted  two  propositions  to 
the  Court. 

x  st,  That  a  buying  and  selling  in  order  to  enjoy  property  in  the 
most  beneficial  manner  to  the  owner,  is  not  a  trading  within  the 
statutes ;  unless  where  such  buying  and  selling  is  necessary  to  carry 
on  some  branch  of  trade  and  manufacture  to  an  extensive  amount, 
and  where  the  Court  cannot  but  see  it  is  done  with  a  view  to  trade, 
and  not  as  the  means  of  enjoying  his  property  more  beneficially. 

As  a  corollary  to  this ;  where  it  is  a  man's  object,  having  a 
considerable  estate,  to  enjoy  it  different  ways,  the  purchase  of 
small  ingredients,  (that  b  of  a  secondary  kind,)  whether  they 
become  component  parts  or  not,  will  not  make  a  man  a  trader. 

2dly,  That  to  render  a  person  a  trader  within  the  statutes, 
there  must  be  a  buying  and  a  selling :  and  it  must  further  appear 
that  the  specific  thing  bought  must  be  afterwards  carried  to 
market  and  sold,  though  perhaps  changed  in  substance ;  and 
not  merely  buying  one  article  to  meliorate  another  not  bought. 
,  As  to  the  first,  6n  the  supposition  that  there  was  no  other 
ingredient  in  the  bricks  made  by  Parker  /  buying  and  selling  the 
interest  of  land  is  not  within  the  .meaning  of  the  Legislature ;  as 
in  the  case  of  Port  v.  Turton.  A  line  must  be  drawn  between 
the  land  owner  and  the  merchant.  Where  a  merchant  for  the 
purpose  of  carrying  on  his  trade  buys  a  piece  of  land,  the  land  is 

{«)  19  G.  3.  B.  JL  dud  in  &•*#'•  Bankrupt  Law*  J7. 

only 
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oriyan  accessary :  the  principal,  which  is  the  trade,  draws  the  ac-     1785. 
eetsary  after  it,  and  the  man  may  become  a  bankrupt.   But  where  ■ 
a  land-owner  buys  some  small  ingredients  for  the  purpose  of  en-    ^j£" 
joying  his  land,  he  is  no  trader ;  thert  the  land  is  the  principal,    Park**. 
and  baying  the  accessary  only.   In  this  case  the  brick-ground  was 
only  a  small  part ;  there  were  800  acres  of  farm  land  with  it. 

The  judgment  in  the  case  Ex  parte  Harrison  (a)  in  Chancery 
is  applicable  throughout. 

In  the  case  of  Watkins  against  Cordel;  Watkins  was  a  manu- 
facturer of  pig-iron  \  he  took  the  land  as  an  accessary  to  his 
manufacture  \  in  that  light  the  Court  regarded  his  trading. 

idljy  As  to  the  mixture  of  any  ingredient. 

It  is  not  stated  that  he  made  bricks  of  the  earth  and  other  in. 
gradients  purchased.  For  the  sand  and  fuel  are  only  necessary 
for  converting  the  clay  into  bricks.  But  sand  is  not  a  necessary 
ingredient  to  make  a  component  part  of  the  bricks  themselves.  And 
even  if  any  sand  be  mixed  with  the  substance,  that  will  not 
subject  the  party  using  it  to  the  bankrupt  laws ;  because  it  is 
only  accessary^  and  a  collateral  thing  to  the  clay :  clay  is  the 
principal  substance. 

In  the  case  of  Archer  and  Majhew  the  extent  of  the  sale  was 

material. 

Where  a  man  has  orchards  and  makes  cyder  from  the  pro- 
duce of  them,  though  he  mix  other  ingredients  with  his  apples, 
he  cannot  be  liable  to  the  bankrupt  laws.  So  if  a  man  make 
cheese,  and  buy  salt  and  runnet,  which  are  necessary  to  make 
it,  he  is  no  trader. 

In  the  case  of  Daily  v.  Smith  (t)  the  Court  said,  the  bankrupt 
laws  should  not  be  extended  too  far. 

A  merchant  tailor  who  buys  cloth,  and  all  the  other  materials, 
nay  become  a  bankrupt  on  account  of  his  extensive  credit :  but  a 
common  working  tailor,  who  buys  no  materials,  cannot;  because 
die  principal  part  of  his  trade  is  not  buying.  Vide  1  Salt.  109* 
Mingaj  in  reply.  This  man  may  be  said  to  have  bought  the 
earth  of  which  the  bricks  were  made.  It  is  not  like  a  common 
fidd  which  remains  after  the  use  of  it :  but  this  is  consumed  in 
the  use  of  it,  and  therefore  he  actually  buys  it.  The  word 
"  ingredient"  must  mean  a  component  part  of  the  substance 
when  made :  for  if  it  do  not  enter  into  the  composition,  it  is  no 
ingredient. 

(«)  Brrmm\  Cam  m  Ckm.  173.  (')  4  Burr.  M4«. 

Lord 
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1785.        Lord  Mansfield  said,  on  this  argument,— My  great  difi-  • 

-  ■  culty  is  how  to  distinguish  the  law  from  the  fact.    I  see  from  the 

T«w     ^rgainent  and  the  judgment  delivered  by  Lord  Loughborough  in 

Parker,   the  Common  Pleas,  the  idea  is,  that  if  this  trade  be  carried  on  as 

the  mode  of  enjoying  the  land,  he  is  not  subject  to  the  bankrupt 

laws :  but  if  the  land  be  taken  as  the  means  of  carrying  on  trade, 

or  for  the  purposes  of  manufacture,  theft  he  may  be  a  bankrupt. 

Cur.  adv.  vult* 

Lord  Mansfield  now  delivered  the  opinion  of  the  Court. 
After  stating  the  facts,  he  said  he  should  make  two  questions : 

ist,  Whether,  on  this  verdict,  William  Berand  was  to  be  con- 
sidered as  a  trader  within  the  statutes  ? 

TdJy,  If  William  Berand  were  a  trader,  whether  on  this  ver- 
dict the  case  of  the  plaintiff  can  be  distinguished,  so  as  to  make 
him  no  trader  ? 

As  to  the  first:  Brick-making  for  sale,  abstractedly  consi- 
dered, is  in  fact  carrying  on  a  trade,  and  seeking  to  live  by  the 
,  profits.  Many  things  are  necessary  to  be  bought,  which  can 
only  be  paid  for  by  the  sale  of  the  bricks.  The  credit  is  given 
to  no  visible  fund,  but  merely  on  the  speculation  of  the  profits 
expected  to  arise  from  the  sale  of  the  bricks. 

But  the  objection  is,  that  William  Berand  rented  the  brick- 
ground,  and  consequently  that  the  bricks  were  the  produce  of 
his  own  land. 

From  due  authorities  that  have  been  cited,  and  the  reason  of 
the  thing,  I  take  the  true  distinction  to  be  this:  If  a  man  exer- 
cise a  manufacture  from  the  produce  of  his  own  land,  as  a  neces- 
sary or  usual  mode  of  reaping  or  enjoying  that  produce,  and  bringing  it 
advantageously  to  market,  he  shall  not  he  considered  as  a  trader, 
though  he  hug  the  necessary  ingredients  and  materials  to  fit  it  fir 
market  g  as  in  the  case  of  a  farmer  who  makes  cheese  oa  his  own 
land,  and  who  buys  runnet  and  salt ;  or  as  in  a  case  mentioned 
at  the  Bar,  where  a  man  makes  his  own  apples  into  cyder,  though 
there  be  an  expence  attending  the  operation,  and  though  many 
things  are  to  be  bought,  and  some  mixture,  yet  he  is  no  trader; 
for  it  is  the  usual  mode  of  enjoying  land  in  the  cyder  counties. 
So  in  the  alum  works,  as  determined,  where  the  operation  was 
proved  to  be  the  .necessary  and  constant  mode  practised  by  the 
proprietors  of  alum  works.  Or  like  the  case  of  the  coal  mines* 
where  raising  them  out  of  the  pit  is  as  necessary  to  the  enjoy- 
ment of  the  land,  as  threshing  corn,  &c. 

But 
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But  where  Ac  produce  of  tie  land  is  merely  the  raw  material  of  a     1 785. 
manufacture  and  used  as  such,  and  not  according  to  the  usual  mode 


of enjoying  the  land;  in  short,  where  the  produce  of  the  land  is  an  Wc^ 
insignificant  article  in  comparison  of  the  whole  exper^ce  of  the  ma*  Pakxu 
nufacture,  there  heought  to  be  considered  ns  a  trader. 

As  this  distinction  turns  on  the  nature  and  mannerof  exercising 
the  manufacture,  and  the  motive  with  which  it  16  carried  on,  it 
depends  so  much  on  the  light  in  which  the  jury  seethe  transaction, 
and  the  law  and  the  bet  are  so  blended  together,  that  it  is  hardly 
possible  to  distinguish  them.  And  agreeably  to  Mr.  J.  Bullet** 
•direction  in  the  case  Ex  forte  Harrison,  when  this  cause  came  on 
before  me  at  Croydon,  I  directed  the  jury  that  if  they  thought  that 
Parker  made  bricks  for  his  own  consumption,  though  hfi  sold  the 
surplus,  they  ought  not  to  find  him  a  trader :  but  if  they  thought  he 
carried  on  the  traded  public  sale,  then  they  should  £nd  him  a 
trader.    And  the  jury  upon  that  trial  (a)  found  him  a  trader. 

In  this  case  William  Berand  took  the  brick-ground  with  a  view 
and  for  the  purpose  of  making  bricks,  and  carrying  on  the  .trade 
for  public  sale*  The  land  produced  nothing.  The  lease  was 
merely  a  purchase  of  the  day,  the  same  as  if  he  had  bought  it  at 
«o  much  per  load.  He  had  nothing  to  do  as  a  farmers  his  sole 
object  was  making  bricks  for  sale.  Therefore  we  think  WtlUam 
JBerand  ought  to  be  considered  as  a  trader. 

2dly9  If  Berand  were  a  trader,  then  whether  the  plaintiff's  case 
can  be  distinguished  from  his  ? 

In  1 768,  on  BeramPB  death,  the  plaintiff  took  possession  of  the 
brick-ground.    He  paid  for  the  stock ;  he  carried  on  the  trade  in 
like  manner;  he  made  bricks  for  public  sale ;  he  lived  with  his 
father,  and  had  a  joint  occupation  of  his  farm  with  the  father, 
who  was  lessee,  and  who  suffered  the  plaintiff  to  take  the  brick- 
ground  solely.   The  father  had  no  concern  with  the  brick-ground; 
was  liable  to  none  of  the  son's  debts  on  that  account ;  and  there- 
fore the  farm  was  as  distinct  from  the  brick-ground  then,  as  when 
Berand  had  it.    The  plaintiff  had  no  interest  in  the  farm  till 
1780,  when  it  devolved  on  him.    But  from  the  year  1768  he 
was  permitted  by  his  father,  on  Berand's  death,  to  come  in  his 
place,  and  to  carry  on  the  trade  of  brick-making  for  sale,  as  St- 
rand had  done  for  many  years.    The  lease  in  1780  was  imma- 
terial: if  he  traded  from  1768  till  then,  it  was  sufficient;  for 
during  that  time  he  occupied  only  the  brick-ground,  and  made 

(«)  This  caose  wu  tried  the  first  time  before  Lord  MontJMit  Crtpk** 

and 


Welli 
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1 785.     and  «old  bricks  for  public  sale.    The  plaintiff  acted  as  Berandhzd 
done.     Berand  rented  the  brick-ground  as  a  mode  of  buying  the 
0  **tt     C^'     ^n<*  w^et'lcr  ^e  plaintiff*  rented  the  clay,  or  had  it  by 
Parke*,   gift  from  his  father,  it  makes  no  difference :  on  this  verdict  he 
must  be  considered  as  a  trader. 

Judgment  reversed  (a). 

VHKBBBBBBS9SESBSB 


Tkueman  against  Hurst. 


Awmtsiton  A  CTION  of  assumpsit.  The  first  count  in  the  declaration 
an  account  «**  was  on  a  promissory  note  for  jo/,  given  by  the  defendant  to 
not  lie  the  plaintiff  for  board  and  lodging,  and  for  teaching  and  instruct. 
■g£Hi«  an     jng  tjjC  defendant  ;n  thc  business  of  hair-dressing.    There  were 

other  counts  for  meat,  drink,  washing,  lodging,  and  other  neces- 
sary things ;  for  work  and  labour;  money  paid,  laid  out,  and 
expended;  and  on  an  account  stated. 

Plea,  infancy. 

Replication;  for  necessaries.  To  this  there  was  a  general  de- 
murrer and  joinder  in  demurrer. 

Marshal  for  the  defendant,  before  he  took  his  exceptions,  pre* 
mised  irf,  That,  in  replying  to  a  plea  of  infancy,  the  plaimifFmust 
shew  enough  in  the  replication  to  maintain  every  part  of  the  de- 
claration* Ellis  v.  ElltSy  5  Mod.  368.  2dJy,  That  if  a  replication, 
which  is  entire,  be  bad  as  to  part,  it  is  bad  as  to  the  whole.  Wtb- 
berv.  TivUly  2  Sound.  124; 

The  plaintiff,  in  his  replication,  has  not  maintained  his  decla- 
ration in  every  count ;  for  it  is  open  to  three  objections. 

1st j  An  infant  cannot  bind  himself  by  a  promissory  note,  even 

for  necessaries. 

2dly>  There  is  no  good  consideration  for  this  note;  or  for  the 
promise*  in  the  4/Aand  5/A  counts,  which  were  for  work  and  labour. 

^dlyt  An  infant  is  not  liable  to  an  action  of  assumpsit  on  an 
account  stated. 

As  to  ihe  first :  An  action  does  not  lie  against  an  infant  on  a 
promissory  note :  if  that  be  the  case,  this  note  being  expressed  to 
be  given  for  the  considerations  therein  mentioned  makes  no  dif- 
ference. In  an  action  on  a  promissory  note  between  the  original 
parties,  the  consideration  may  be  inquired  into:  but  when  it 
passes  into  the  hands  of  third  persons,  it  cannot.  Now  this  is 
declared  upon  as  a  negotiable  note.  The  same  reason,  whkh  holds 

that 
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that  in  infant  cannot  bind  himself  in  a  bill  of  exchange,  extends     1 785. 
to  this.    Williams  v.  Harrison,  Cartb.  1 60.  And  although  it  is  ex- 


pressed in  this  note  that  it  was  given  for  meat,  drink,  washing,  T%w***" 
lodging,  and  for  instructing  him  in  the  business  of  a  hair-dresser,  riu*si\ 
yet  if  a  promissory  note,  in  which  the  consideration  is  not  ex* 
pressed,  will  not  bind  an  infant,  neither  will  one  bind  where  it 
is  expressed.  An  action  will  not  lie  against  an  infant  on  a  bond 
though  it  be  given  for  necessaries.  Moor,  679.  It  has  been  de- 
termined indeed  that  an  action  will  lie  against  an  infant  on  a 
single  bill:  but  there  is  a  gifcat  difference  between  a  single  bill, 
and  a  promissory  note ;  for  an  action  on  the  first  must  be  brought 
in  the  name  of  the  person  to  whom  it  was  given,  in  which  case 
the  consideration  may  be  gone  into  (a). 

As  to  the  second:  Instructing  a  person  in  the  business  of  a  hair- 
dresser is  not  a  sufficient  consideration  to  bind  an  infant.  In 
Brooke,  executor  of  Hobart,  v.  Galley  (*),  Lord  Harivnche  said, 
« infants  are  under  a  disability  of  contracting  debts,  except  for 
u  bare  necessaries :  and  even  this  exemption  is  merely  to  prevent 
*  them  from  perishing."  1  Rol.  Abr.  729.  Cro.  Joe.  494  (c).  A 
covenant  to  bind  an  apprentice  will  not  hold,  unless  warranted 
by  the  custom  of  London. 

As  to  the  third  objection:  The  nature  of  an  account  stated  is 
this;  the  parties  meet,  discuss  their  several  claims,  and  strike  a 
balance ;  at  which  time  either  party  is  at  liberty  to  destroy  the 
vouchers,  isfc.  and  after  that  the  balance  is  never  to  be  disputed. 
May  v.  King,  Bull.  N.  P.  129.  If  the  balance  be  conclusive  on 
the  parties,  then  an  action  on  an  account  stated  will  not  lie  against 
an  infant;  because  he  is  thereby  precluded  from  going  into  the 
consideration;  and  the  jury  cannot  determine  whether  the  consi- 
deration on  each  of  the  items  was  for  necessaries  or  not.  Cro.  Joe. 
<So2.    Latch,  169.    Noy,  87.    2  Rol.  Rep.  271.    Palmer,  528. 

Baldwin,  for  the  plaintiff,  was  desired  by  the  Court  to  confine 
himself  to  the  last  point. 

The  cases  cited  on  the  other  side  are  to  be  found  only  in  the 
old  books;  and  since  that  time  the  Courts  have  been  more  liberal 
in  their  decisions.  The  case  of  a  single  bill  is  in  point.  This 
note  is  not  negotiable;  and  the  consideration  is  expressed  in  it 
It  is  now  settled  that  a  party  may  go  into  the  items  on  an  account 
stated,  which  abates  the  force  of  the  objection:  and  it  would  be 
hard,  if  the  Court  can  go  into  the  items,  that  a  note  being  given 

• 
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1785.    for  them  should  make  any  difference  The  only  question  then  is, 
1  whether  that  account  wecc  for  necessaries?  If  this  replication,  at 

T^2rfM  lt  now  «tazK*8>  wcnt  befow  *  jury9  they  would  inquire  which  of 
Hwest.  the  items  were  for  necessaries;  and  the  plaintiff  would  not  be 
bound  by  the  account,  as  stated*  The  account  stated  is  expressed 
to  be  for  necessaries;  viz.  for  Wat,  drjak,  &c.  which  the  de- 
murrer allows. 

Lord  Mansfield,  C.  J.  The  authorities  are  all  one  way,  that 
this  action  will  not  lie.  What  is  an  account  stated  ?  It  is  an  agree- 
ment  by  both  parties,  that  all  the  articles  are  true.  This  was  for- 
merly conclusive ;  but  a  greater  latitude  has  of  late  prevailed,  in 
order  to  remedy  the  errors  which  may  have  crept  into  the  account 
in  surcharging  the  items.  But  an  infant  cannot  bind  himself  by  stat- 
ing an  account;  therefore,  on  the  reason  of  the  case,  and  on  the 
authorities,  I  think  there  should  be  judgment  for  the  defendant. 

Willes  and  Ashhurst,  J.  concurred. 

Buller,  J.  A  later  case  (s)  than  those  which  have  been  cited, 
has  been  determined,  which  settles  this  case.  There,  this  Court 
were  unanimously  of  opinion,  that  an  action  would  not  lie  mi  an 
account  stated  against  an  infant  (i).  The  ground  is  this,  the  only 
consideration  for  the  promise  is  the  stating  of  the  account :  now 
if  an  infant  cannot  state  an  account,  the  consideration  does  not 
hold,  and  the  promise  is  void. 

The  plaintiff  had  liberty  to  amend  on  payment  pf  costs. 

(4)  Bartlett  v.  Emery,  H\U  %G.%.B.  R.  In  trguing  this  case  upon  a  writ  of  error 
out  of  the  Court  of  LikhJHit,  Maymmi,  C  J.  Pap  and  JUy*oUs%  J.  agreed,  that  on  an 
iaamtU  tamptauat  the  plaintiff  is  not  obliged  to  give  evidence  of  the  several  torn  con- 
stituting the  account,  hut  it  is  sufficient  if  he  prove  the  account  stated,  for  that  is  the 
cause  of  the  action ;  but  an  insiamt  tmpuUu*  lies  mt  agaimtt  am  Imfamt,  though  the  par 
tkolars  of  the  account  were  tor  ncotsaarics;  for  an  infant  cannot  agree  to  any  such  ac- 
count) and  the  aammfidt  is  upon  the  account.    MSS. 

(a)  Sharp  v.  Raj9  Tr.  30  G.  3.  B.  R.  8.  P. 


Bartlett  against  Hodgson. 

A  clause  in  HpfflS  was  an  action  of  debt' on  a  bond  in  the  penalty  of  600I. 

Lttimcm,  &wen  to  **  plaintiff  ty  onc  ?*"  Holms,  to  whom  the 

« that  the    defendant  was  sister  and  heir  at  law,  and  also  devisee  of  certain 

«•  trustees  »« 

« should      estates,  c5V. 

•  not  be  , 

«  chargeable  with  or  accountable  for  any  money  arising  in  execution  of  the  said  trusts,  but  what  the 
"  person  or  persons  so  to  be  accountable  should  actually  receive,"  does  not  bind  the  trustees  ui«- 
+*nmnt ;  but »  a  clause  of  indemnity,  to  take  awav  that  responsibility  which  each  would  be  subject 
to  for  the  act!  of  the  others,  were  it,  not  for  this  clause:  and  only  leaves  each  of  them  accountable 
for  what  he  aerially  receives  as  for  i  tunpk  contra*  debt. 

Plea, 
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Pka,pleM*  adtmsustravk /  and  (inter  alia)  that  she  the  defendant     1785. 
had  a  right  to  retain  for  a  debt  due  to  herself  in  die  following 


manner:  "That  by  an  indenture  made  the  20th  June  1759,  be-  BaJ££"t 

«  tween  the  defendant  of  the  first  part,  one  Thomas  Hodgson  of  the  Hoocion. 

«  second  part9  and  the  said  Peter  Holme  and  one  J.Hardmauofthc 

u  third  part,  it  was  witnessed  that,  in  consideration  of  a  marriage 

«  then  intended  to  be  had  and  solemnized  between  the  said  Thome* 

«  Hodgson  and  the  defendant,  the  defendant  E.  Hodgson  did  give, 

«  grant,  bargain,  assign,  and  set  over,  unto  the  said  Peter  Holme 

«  and  J.  Hordmon,  their  executors,  administrators,  and  assigns, 

"  all  and  singular  the  personal  estate  of  the  said  defendant,  upon 

«  certain  trusts  mentioned  in  the  said  indenture;  and  it  was 

u  thereby  further  declared  and  agreed  by  and  between  the  parties 

"  to  the  said  indenture,  that  the  said  Peter  and  Jobn>  and  their 

"  heirs,  should  not  he  chargeable  with,  or  accountable  for,  any  money 

"  arising  in  execution  of  the  said  trusts  in  the  said  indenture,  hut 

u  what  the  person  or  persons  so  to  he  accountable  should  actually  receive. 

u  That  the  marriage  was  solemnized.  That  Thomas  Hodgson  after* 

"wardsdied.    That  J.  Hardman  died  in  the  lifetime  of  Peter 

v  Holme,  who  afterwards  died  also.  That  on  the  death  of  the  said 

«  P.  Holme,  administration  of  his  estate  and  effects  was  granted 

u  to  her  the  defendant.  That  in  pursuance  of  the  said  indenture, 

« the  said  P.  Holme  in  his  lifetime  received  1,800/.  part  of  the 

"  said  personal  estate  of  the  said  defendant.  That  the  said  P. 

''  Holme  did  not,  at  any  time  during  his  life,  apply  the  said  sum 

«  of  1,800/.  or  any  part  tKereof,  in  execution  of  the  said  trusts, 

*  but  the  same  remained  in  his  hands,  for  the  purposes  men- 

"  tioned  in  the  said  indenture ;  and  that  the  said  P.  Holme  was 

''  then  accountable  for,  and  chargeable  with,  the  same,  by  virtue 

M  of  the  said  indenture,'  and  of  the  said  proviso.*9 

The  like  of  another  sum  of  1,000/.  received  by  the  said  P. 
Holme,  under  another  indenture  made  between  the  same  parties, 
and  for  the  same  purpose. 

That  those  two  sums,  together  with  others  secured  by  mort- 
gage, &c.  exceed  the  assets  that  have  descended  to  her. 
To  this  plea  there  was  a  general  demurrer. 
Wood  for  the  plaintiff  contended  that  this  plea,  if  bad  in  part, 
was  so  in  the  whole.  The  part  he  impeached  was  that  of  the  re- 
tainer. The  trusts  of  the  marriage  settlement  are  not  expressed  in 
this  plea;  so  that  it  does  not  appear  whether  the  defendant  is  be- 
BefiriaHy  interested  in  thcra  or  not.  The  supposed  misapplication 

7  of 
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1785.     of  the  two  sums  by  P.  Holme  amounts  to  nothing  more  than  a 
breach  of trust ,  and  is  no  charge  on  his  real  estate.    In  Vernon  v. 


Ba";"tt  Vawdry  (a)  it  is  said,  that  « a  breach  of  trust  is  considered  but  as 

HouesoN,  c<  a  simple  contract  debt,  and  can  only  fall  upon  the  personal  es- 

"  tate  of  the  trustee/'  Now  this  plea  does  not  state  that  she  has 

personal  assets 5  and  if  she  has,  they  are  first  to  be  applied  in  the 

discharge  of  this  specialty. 

S.  Haywood,  contra,  insisted  that  this  was  not  merely  a  breach 
of  trust,  but  an  express  covenant,  which  binds  the  heirs  of  the 
trustees.  If  it  be  held  that  this  is  only  a  clause  of  indemnity, 
lest  the  trustees  should  be  accountable  for  more  than  they  re- 
ceived, there  would  have  been  no  occasion  for  the  latter  part  of 
the  sentence,  which  expressly  binds  each,  and  his  heirs,  for  what 
he  should  actually  receive. 

Lord  Mansfield,  Ch.  J.  This  is  a  common  clause  of  indem- 
nity, which  is  inserted  in  all  settlements.  The  sense  of  it  is  this, 
that  the  trustees  and  their  heirs  shall  not  be  accountable  for  more 
than  they  receive;  they  are  accountable  for  what  they  actually 
receive,  but  not  as  under  a  covenant. 

Ashhurst,  J.  It  is  not  a  clause  of  charge,  but  rather  of  dis- 
charge and  indemnity:  it  is  to  take  away  that  responsibility,  which 
each  would  be  under  for  the  acts  of  the  other,  were  it  not  for 
this  clause. 

Judgment  for  the  plaintiff. 

(«)  %  Atk.  1x9. 


Jones  against  Smart. 

a  diploma      A  CTION  of  debt  on  the  Stat.  5  Ann.  c.  14.  made  perpetual 

S£dqyr2e  *^^  ty  *c  9  ^nn*  c*  25* to  recover  a  penalty  for  killing  game 
of  doctor  of  without  being  duly  qualified ;  tried  before  Lord  Mansfield  at 
granted  by    the  last  assizes  in  Surry.   Plea,  the  general  issue.    Evidence  un- 

the1  unWer-  ^CT  '**  a  ^pl°ma  fr°m  *c  university  of  St.  Andrews  in  Scotland, 
sitiesin  .  appointing  the  defendant  doctor  of  physic ;  which  it  was  con- 
does  not      tended  gave  him  a  sufficient  qualification  under  the  22  and  23 

give  a  qucli-  Car.  2.C.  2C. 
Juati9M  to  ■* 

kill  game         This  point  now  came  on  before  the  Court  in  the  shape  of  a 

and**?  %Car.  sp*0***  ca8C5  anc*  ^c  on'y  question  for  the  opinion  of  the  Court 
a.  c 25.  Am  was,  whether  the  diploma  were  a  legal  qualification? 

*$f*irt9  or 

other  person  of  higher  degree,  as  such,  is  m*  qualified  under  that  act  J  #fogo  the  nm  f/«*  esft/irt,  or 

the  son  of  other  person  of  higher  degree,  is, 

onst 
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Const  for  the  plaintiff  contended  that  the  defendant  was  not     1785. 
qualified.    1st,  Supposing  him  to  have  the  same  rank  as  a  doctor  — — 
of  the  English  universities,  yet  he  is  not  such  a  character  as  was     Zahd 
meant  to  be  qualified  by  the  statute  of  Charles  the  Second.  Smrr. 

By  the  1  Jac.  1.  c.  27.  the  exception  extends  only  to  persons 
qualified  in  respect  of  property,  or  the  son  of  a  knight  or  lord,  or 
the  son  and  heir  apparent  of  an  esquire.  The  3  Jac.  1.  r.  13.  is 
confined  to  property  alone.  The  7  Jac.  i.e.  11.  still  confines 
the  right  of  killing  game  to  property ;  only  increasing  the  quali- 
fication. The  principal  statute  is  the  22  and  23  Car.  2.  c.  25  ; 
which  enacts,  that  "  every  person  not  having  lands  and  tene- 
"  ments,  or  some  other  estate  of  inheritance  in  his  own  or  his 
"  wife's  right,  of  the  clear  yearly  value  of  1 00/.  per  annum,  or  for 
"  term  of  life,  or  having  lease  or  leases  of  99  years,  or  for  any  Ion- 
"  ger  term,  of  the  clear  yearly  value  of  1 50/.  (other  than  the  son 
"  and  heir  apparent  of  an  esquire,  or  other  person  of  higher  de- 
«  gree,  and  the  owners  or  keepers  of  forests,  parks,  chases,  or 
*€  warrens,  &c.)  is  hereby  declared  to  be  a  person  by  the  law  of 
"  this  realm  not  allowed  to  have  or  keep  for  himself  or  any 
«  other  person,  any  guns,  &c.  for  the  taking  and  killing  of  game." 

The  qualification,  claimed  by  the  defendant  in  this  case,  must 
be  derived  from  construing  the  words  of  the  statute,  "  or  ether 
"person  of  higher  degree"  in  the  nominative  case,  and  supposing 
that  every  person  of  higher  degree  than  an  esquire  is  thereby 
qualified.    That  this  is  not  the  true  construction  of  the  statute' 
is  clear  by  the  case  of  The  King  v.  Utley,  24  Geo.  3.  in  this  Court. 
That  was  an  information  on  the  game  laws  ;  and  a  conviction  of 
the  defendant  on  the  statute  of  Car.  2.  as  "  not  being  the  eldest 
"  son  of  an  esquire,  or  jf  other  person  of  higher  degree."   Cham* 
hre  moved  to  quash  this  information  on  the  insertion  of  the 
word  "  of"  and  contended,  that  though  this  was  copied  from 
the  precedent  in  Burn,  it  was  not  warranted  in  law,  for  that 
by  this  construction,  neither  an  esquire  or  a  knight  would  be 
qualified  as  such.    Mr.  J.  Bullet  there  said,  that  the  Legisla- 
ture seemed  to  him  to  have  taken  it  for  granted  that  an  es- 
quire or  other  person  of  higher  degree  would  have  a  sufficient 
estate  to  qualify  him,  and  therefore  they  had  neglected  to  do  it 
expressly  ;  though  there  was  a  case  in  Lord  Hardwicke*s  time, 
where  the  word  "of"  was  rejected,  and  no  notice  taken.   How- 
ever, he  was  of  opinion  that  the  conviction  should  be  affirmed  r 
and  it  was  so. 

He 


J 
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1785.         He  then  quoted  Camd.  Brit.  vol.  i.fo.  130.  and  SeMen,  cap.  1. 

to  shew  that  esquires  were  originally  persons  qualified  by  estate. 

f°N.**  2dlyf  Supposing  that  doctors  of  the  two  JEwgfi/Auniversities  have 
Smart,  the  right  contended  for  by  the  present  defendant  (which  in  itself 
is  a  very  doubtful  matter),  yet  this  diploma  does  not  confer  such 
a  right.  There  is  no  instance  in  which  foreign  diplomas  and  de- 
grees have  been  acknowledged  here :  there  is  a  great  difference 
between  degrees  acquired  by  long  labour  and  residence,  and  one 
bestowed  in  a  summary  manner.  %  Rep. 144,  DoctorBonbants  case. 

By  the  union  with  'Scotland,  it  does  not  follow  that  persons 
who  have  taken  Scotch  degrees  are  to  be  endued  with  all  the  pri- 
vileges which  are  bestowed  by  degrees  taken  at  the  English  uni- 
versities :  the  universities  themselves  do  not  admit  of  such  de- 
grees. Doctor  Gilbert  some  years  ago,  having  taken  his  degree 
of  doctor  of  divinity  in  Scotland,  wished  to  preach  in  die  univer- 
sity of  Oxford,  in  his  proper  habit,  as  doctor,  but  was  not  al- 
lowed by  the  university.  And  doctor  Pitcairn  accepted  a  degree 
at  one  of  our  universities,  although  he  had  before  taken  the 
same  degree  in  Scotland. 

Erskine  for  the  defendant  made  three  questions.— 1st,  Whe- 
ther, on  the  construction  of  the  statute  aa  &  23  Car.  2.  every 
person  as  a  member  of  the  civil  state,  who  is  an  esquire,  or  su- 
pcrior  in  rank  to  an  esquire,  may  not  kill  game  i 

adly,  Whether  a  doctor  of  physic  who  has  taken  his  degree  at 
Cither  of  the  English  universities  be  not  such  person  i 

3<lly,  Whether  a  &*fc*  diploma  does  not  confer  the  same  pri- 
vileges ? 

As  to  the  first:  The  language  of  the  statute  is  very  strong;  the 
word  "  riber"  must  be  considered  as  the  nominative  and  not  as  the 
genitive  case,  both  in  reason,  and  according  to  grammatical  con- 
struction. It  is  clear  the  statute  did  not  mean  to  confine  the 
qualification  altogether  to  landed  property,  by  extending  it  to  the 
son  and  heir  apparent  of  an  esquire,  who  is  supposed  to  have  no 
landed  property  of  his  own.  The  esquires  also  who  are  enume- 
rated by  Camden  are  persons  who  have  no  land.  From  t  Rep. 
1 1 8.  we  may  collect  that  when  a  statute  will  bear  two  interpret 
tations,  one  contrary  to  sense,  the  other  agreeable  to  it,  the  lat- 
ter shall  prevail.  Here  it  was  evidently  the  intention  of  the  Legis- 
lature that  persons  of  higher  degree  than  an  esquire  should  have 
a  qualification ;  for  if  the  opposite  construction  were  to  prevail, 

a  person  would  have  a  derivative  title,  when  the  person  from 

whom 
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whom  such  title  was  derived,  would  have  bom  at  all :  and  this     1785* 
very  defendant's  son  will  derive  a  right  from  his  father's  diploma*  ■ 
which  it  is  contended  the  father  himself  cannot.  J°?" 

adly,  As  to  die  question  whether  a  doctor  of  either  of  die  Smart* 
English  universities  be  a  person  of  superior  degree  to  an  esquire, 
all  ranks  and  precedencies  are  settled  in  three  ways ;  either  by 
act  of  parliament,  or  by  the  Bang's  patent,  or  by  immemorial 
custom 5  Barn  (a)  taken  from  Bbchstom  (b)  ranks  doctors  above 
esquires  $  so  do  the  Heralds  t  this  is  die  very  best  authority 
which  can  be  had  from  the  nature  of  the  case.  But  this  relates 
only  to  English  degrees.  *  Then, 

3<tty»  Does  a  diploma  from  Scotland  confer  the  same  right  i  A 
Satch  doctor  is  of  equal  rank  with  an  English  one  as  a  member 
of  the  civil  state.  The  4th  article  of  the  act  of  union  says,  there 
•hall  be  a  communication  of  all  rights,  &c.  except  where  it  is 
expressly  agreed  on  to  the  contrary.  As  Co  the  college  of  physi- 
cians, and  the  two  universities,  refusing  to  allow  to  Scotch  doctors 
their  own  privileges  within  their  respective  jurisdictions,  they,  as 
private  corporations,  have  a  right  to  make  what  regulations  they 
please  concerning  their  own  bodies ;  but  as  to  all  general  immu- 
nities derived  from  the  common  law,  or  under  the  act  of  union, 
they  cannot  deprive  anybody  of  these* 

The  Court  took  time  to  consider  of  their  opinion :  but  Lord 
Mansfield  then  said,  that  as  to  this  latter  ground,  he  had  no  doubt 
that  all  privileges,  granted  by  the  statutes  to  the  universities,  were 
confined  to  our  own,  and  did  not  extend  to  Scotland,  or  other  fo- 
reign universities,  which  were  governed  by  their  own  particular 
laws  and  customs.  But  that  the  general  question  upon  the  con- 
struction of  die  statute  of  Car  a.  should  not  pass  undecided. 

Afterwards  the  Court  delivered  their  opinions  seriatim. 

Lord  Mahsfuld,  Ch.  J  This  is  an  action  of  debt  brought 
by  the  plaintiff  against  the  defendant,  for  using  a  gun  for  the 
purpose  of  killing  game,  not  being  duly  qualified  under  the  sta- 
tute. The  special  case  states  that  the  defendant  rested  his  justifi- 
cation upon  a  diploma  which  was  produced,  whereby  the  univer- 
sity of  St.  Andrews  in  Scotland  had  conferred  on  him  the  degree  of 
doctor  of  physic.  Two  objections  bave  been  raised  by  the  coun- 
sel for  the  defendant  against  the  competency  of  this  action.  First, 
that  under  this  diploma  the  defendant  hath  the  same  rights  and 

(«)  s  Am.  afo  (*)  x  Mlatk.  Cm.  405. 

privileges 
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1 785;    privileges  conferred  upon  him,  as  are  required  by  a  degree  be* 

stowed  by  cither  of  our  universities*     2dly,  That  doctors  in  all 

J2J2     the  learned  profession*  are  of  higher  degree  than  an  esquire ;  and 
Smart,    therefore  by  the  22  &  23  Car.  2.  they  are  exempted  from  the  pe- 
nalties of  the  several  statutes  relating  to  game. 

The  statute  22  &  23  Car.  2.  has  these  words,  "  other  than  the 
"  son  and  heir  apparent  of  an  esquire,  or  other  person  of  higher 
"  degree."  For  the  defendant  it  has  been  contended  that  "  other 
"  person  of  higher  degree"  relates  to  the  esquire  himself,  and 
means  that  a  person  of  higher  degree  than  an  esquire  is  qualified ; 
whereas  on  the  other  side  it  is  contended,  that  it  means  "  other 
"  than  the  son  and  heir  apparent  of  an  esquire,  or  the  son  of  any 
«  other  person  of  higher  degree."  To  be  sure,  absurd  conse- 
quences may  seem  to  follow  from  giving  a  privilege  to  the  son, 
which  the  father  has  not :  but  the  question  is,  has  the  statute 
done  it  or  not  ?  I  wished  to  have  the  general  point  determined, 
because  of  the  consequences.  This  Court  considered  the  point 
once  before  in  the  case  of  The  King  v.  Utley;  and  there  they  held, 
that  the  statute  meant  the  sons  of  other  persons  of  higher  degree. 
On  full  consideration  I  am  not  ripe  to  vary  from  the  opinion 
given  in  that  judgment.  All  the  precedents  are  so :  Burn'9  prece- 
dent gives  the  same  construction.  But  what  struck  me  most  was 
this,  the  drawer  of  this  statute  of  Car.  2.  certainly  had  the  former 
statute  of  Jac.  1.  in  his  view;  for  though  it  do  not  follow  the 
other  statute  throughout,  yet  it  does  in  that  clause,  and  that  does 
not  admit  of  a  doubt;  for  there  the  word  "of"  is  expressly  insert- 
ed. I  cannot  therefore  unnecessarily  vary  from  the  decision  that 
has  been  given  ;  I  say,  unnecessarily,  because  I  am  satisfied  on 
the  other  ground  of  the  opinion  which  I  delivered  the  other  day. 
On  that  ground  there  is  not  a  colour  for  saying  that  the  defend- 
ant is  qualified  by  the  act  of  union.  It  is  true,  that  by  the  fourth 
article  of  that  act,  the  Scotch  have  the  same  general  privileges  as  the 
English,  but  then  they  must  have  the  same  qualifications,  other- 
wise they  come  ftot  within  the  same  description;  for  the  general 
article,  which  declares  there  shall  be  a  communication  of  all  privi- 
leges, can  only  mean  such  as  are  of  a  general  nature.  A  burgess 
of  London  is  endued  with  certain  privileges,  to  which  a  burgess  of 
Edinburgh  has  no  claim :  so  in  every  case  where  a  privilege  is  of 
a  qualified  nature,  it  must  be  understood  with  that  qualification* 
A  doctor  of  the  English  universities  may  become  a  member  of  the 
college  of  physicians ;  may  plead  in  Doctor's  Commons ,  and  has 
•  various 
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various  other  privileges,  from  all  of  which  a  Scotch  doctor,  as  such,     1785. 

isexcluded.    The  qualification  therefore  must  be  from  Oxford  or 

Cambridge  In  like  manner,  the  statute  allowing  men  of  certain  JoN." 
degrees  to  have  dispensations  for  holding  two  livings  necessarily  Smart. 
refers  to  such  degrees  only  as  are  obtained  in  an  English  univer- 
sity; for  the  church  of  Scotland  is  distinct  from  ours,  and  admits 
not  of  the  same  rules.  Therefore  whatever  rank  the  defendant 
may  hold  by  curtesy,  he  is  not  in  point  of  law  to  be  considered  as 
a  doctor  to  this  purpose. 

Willes,  J,  It  is  my  misfortune  to  differ  from  the  rest  of  the 
Court  on  the  construction  of  the  statute  of  Car.  2.  The  case  of 
the  King  and  Utley  came  before  us  on  a  motion  to  quash  a  con- 
viction on  the  72  and  23  Car.  2.  c.  2$.  on  account  of  the  word 
€C  of?  being  inserted  before  the  words  "  other  persons  of  higher 
€€  degree."  I  find,  by  looking  into  my  own  paper-book,  that  the 
case  was  but  slightly  argued ;  and  the  Court  principally  relied  up- 
on the  ground  that  all  the  precedents  were  in  that  form.  I 
adopted  that  opinion  at  the  time,  but  I  now  beg  leave  to  retract 
my  assent  to  that  determination,  for  three  reasons : 

ist9  The  game  laws  are  already  sufficiently  oppressive,  and  there- 
fore ought  not  to  be  extended  by  implication. 

2dJy>  Because  I  think  that,  in  grammatical  construction  and 
propriety,  the  words  "  other  persons"  must  be  taken  to  be  in  the 
nominative^  and  not  in  the  genitive,  case. 

3<fy,  Because  a  different  construction  is  unnaturaland  unreason- 
able, and  must  be  productive  of  endless  inconvenience  and  ab- 
surdity. 

Firsts  Nothing  can  be  more  oppressive  than  the  present  system 
of  the  game  laws.  We  are  told  that  they  arose  from  the  old  forest 
laws,  which  restricted  the  right  of  killing  game  to  much  narrower 
limits;  and  hence  that  these  new  regulations  encroach  on  no  pri- 
vileges to  which  we  were  before  entitled,  are  introductive  of  no 
new  or  extraordinary  severities,  but  on  the  contrary  are  mild  and 
supportable  when  compared  with  the  sources  from  whence  they 
flow.  Mr.  Justice  Blacktone,  however,  in  the  2d  book  of  his 
Commentaries,  c.  27.  holds  a  different  language.  And  wherever 
a  law  is  productive  of  tyranny,  I  shall  ever  give  my  consent  to 
narrow  the  construction. 

2dlyy  According  to  the  grammatical  construction  of  that  clause 

in  the  statute,  in  my  opinion,  the  words  <<  other  persons  of  higher 

u  degree"  must  be  taken  in  the  nominative  case,  for  want  of  the 

word  "  ofin  and  I  am  the  more  confirmed  in  this  opinion ;  for 

Vol.  I.  E  where 
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1 785.     where  the  legislature  meant  the  genitive  case,  they  have  expressly 

■  inserted  the  word  "  of,"  as  in  the  statute  1  Jac.  1.  t.  27. 

Jones      ^-^  ^  onc  of  thc  8tatutCs  for  the  preservation  of  game,  and  the 

against  ■•#-        •  r         ••        •  ~ 

sSart.    9  Ann.  c  5.  §  a.  which  relates  to  qualifications  for  sitting  in  par- 
liament.   But, 

3<#y,  What  I  most  rely  on,  are  the  many  unaccountableabsurdi- 
tics  which  must  flow  from  a  different  interpretation.     The  eldest 
son  of  a  barrister  at  law,  or  of  a  captain  in  the  army  or  navy,  will 
be  qualified  as  such,  and  yet  the  father  himself  will  not.    Even 
a  peer,  who  is  not  qualified  by  property,  will  not  be  privileged 
to  hunt  or  kill  game;  though  his  son,  who  claims  through  him, 
will  have  that  privilege.    The  act  could  never  mean  to  annex 
the  qualification  to  land  only :  the  term  esquire  has  no  relation 
whatever  to  hnded  property  •,  for  nolanded  estate,  however  large, 
will  confer  the  title;  but  it  must  be  acquired  either  by  office, 
the  king's  patent,  or  some  other  means  laid  down  by  Selden  and 
Camden.     A  lord  of  a  manor  is  certainly  not  an  esquire  by  virtue 
of  his  manor  or  royalty,  though  in  common  acceptation  he  is  con- 
sidered as  such.    This  is  evident  from  the  2d  section  of  the  22 
and  23  Car.  2.  c.  25.  which  empowers  lords  of  manors  or  other 
royalties,  not  under  thedegreeofan  esquire,  to  appoint  game-keepers; 
but  no  lord  of  a  manor  under  that  rank  can  make  such  an  appoint- 
ment, whatever  his  estate  may  be.    On  the  other  hand,  was  ever 
an  esquire,  since  the  passing  of  this  act,  convicted  on  it  ?  If  no 
instance  of  any  such  conviction  can  be  produced,  that  shews  the 
general  sense  of  the  nation  as  to  this  act,  and  is  a  much  more  power- 
ful  argument,  and  has  greater  weight  with  me,  than  any  faulty 
precedent  in  Burn.    If  we  look  into  the  preambles  of  the  statutes 
upon  the  same  subject,  is  it  not  plain  against  whom  they  are  point- 
ed ?  Chiefly  against  persons  of  low  degree ;  to  prevent  mechanics 
from  leaving  their  lawful  trades  and  employments  to  kill  and  de- 
stroy the  game,  to  the  prejudice  of  noblemen,  gentlemen,  lords 
of  manors,  and  others.   For  these  reasons,  I  think  gentlemen  of 
this  description  ought  not  to  be  deprived  of  their  amusements ; 
and  this  is  my  opinion  on  the  general  import  of  the  act:  how  far 
it  may  aflect  the  present  question,  is  another  matter. 

As  to  the  second  point.  If  an  esquire,  as  such,  be  qualified, 
I  am  likewise  of  opinion  that  doctors  are  so.  To  this  it  is  ob- 
jected, that,  at  all  events,  a  person,  who  has  not  taken  his  degree  at 
either  of  our  own  universities,  is  not  to  be  considered  in  the  light 
of  a  person  qualified  by  the  same  means  that  those  are.  But  this 
objection  is  in  my  mind  d6ne  away  by  the  4th  article  of  the 

union, 
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union,  which.enacts,  that  there  shall  be  a  communication  of  all     1785, 
privileges,  except  where  it  is  expressly  provided  to  the  contrary.  ■ 

As  to  their  being  excluded  'by  the  college  of  physicians,  that  is     JOK.E* 
merely  the  result  of  a  local  institution.    However,  as  the  rest  of    Sma*t. 
the  Court  are  against  me  on  the  first  point,  I  shall  give  no  further 
opinion  upon  this. 

Ashhurst,  J.    I  see  no  reason  for  departing  from  the  con* 
struction  which  has  been  put  upon  the  statute  22  and  23  Car.  2. 
by  this  Court  in  the  case  of  the  King  and  Utlej.    The  game  laws 
are  rather  to  be  considered  as  positive  rules,  than  as  founded  on 
reason ;  therefore  it  is  safer  to  adopt  what  they  have  actually  said, 
than  to  suppose  what  they  meant  to  say.   Though  by  the  statute 
of  Jac.  1.  rank  as  well  as  property  gave  a  qualification ;  yet  un- 
der this  statute  of  Car.  2.  a  man  can  only  be  qualified  by  means 
of  property.    But,  said  the  legislature,  the  heir  apparent,  who  is 
in  the  line  of  succession,  shall  likewise  be  qualified,  from  a  sup- 
position that  the  esquire  was  so  already.     According  to  which 
construction,  I  cannot  think  that  it  was  their  intention  purposely 
to  exclude  the  father,  but  in  fact  they  have  done  it;  and  the  mat- 
ter is  put  out  of  all  doubt  by  the  statute  of  James9wbich  expressly 
excludes  them :  and  so  does  the  statute  of  Car.  2.  as  effectually  in 
my  opinion.    The  blunder  has  been  adopted  perhaps  without 
meaning  it.    This  appears  to  me  from  the  wording  of  the  clause ; 
for  it  should  seem  strange,  that  in  fixing  the  qualifications,  they 
should  begin%  with  property,  then  go  to  a  derivative  qualification, 
and  then  return  to  a  very  large  description  of  original  ones,  namely, 
quality  and  degree.   In  a  grammatical  sense  also,  it  must  be  taken 
to  be  in  the  genitive  case,  in  the  same  manner  as  if  the  word  "  of" 
had  been  actually  inserted.     I  see  no  reason  to  depart  from  the 
construction  put  upon  the  statute  Car.  2.  in  the  King  and  Utley>  as 
founded  on  the  precedent  in  Burn;  nor  can  any  inconvenience  re- 
sult from  it;  for  the  legislature  may  hereafter  extend  the  qualifi- 
cation, if  they  think  proper.     It  is  not  necessary  to  say  any  thing 
upon  the  other  head ;  if  it  were,  I  should  agree  with  my  Lord. 

Buller,  J.  The  case  of  the  King  and  Utley  did  not  pass  with 
so  little  argument  as  my  brother  Wilks  supposes;  for  I  remember 
it  was  argued  very  fully ;  and  the  grounds  of  our  decision  were ; 
irfi  The  constant  form  of  convictions  on  the  game  laws,  which 
ought  to  have  great  weight  with  the  Court  (a ).  2dly,  From  a  com- 
panion <£  the  several  acts  relating  to  game.   But  notwithstanding 

(«)  Vide  X.  r.  Tbomps**,  post.  %  vol.  iZ.ScR.  r.  M**  t,  »k  585. 

Eft  that 
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1785.     that  decision,  if  at  this  moment  I  saw  any  reason  to  alter  the 
'  opinion  which  I  then  gave,  I  would  readily  do  it,  and  correct  my 

IgSnft  mistake.  But,  upon  the  best  consideration,  which  I  have  been  able 
Smart,  to  give  the  subject,  in  my  opinion  that  judgment  was  right.  1  st9 
Taking  this  clause  of  the  act  of  Car.  2.  in  a  grammatical  sense, 
had  the  exception  extended  no  farther  than  to  "  other  persons  of 
"  higher  degree,"  still  I  should  have  thought  that  the  word  «  of" 
was  intended,  and  that  the  word  Cf  other"  was  to  be  understood 
in  the  genitive  case  :  but  I  am  confirmed  in  my  opinion  by  the 
manner  in  which  the  clause  proceeds  ;  for  the  words  immediately 
following  are,  "  and  the  owners  and  keepers  of  forests,  parks, 
"  chases,  and  warrens :"  now,  had  the  preceding  part  of  the  sen- 
tence, <c  or  other  persons  of  higher  degree,"  been  intended  to  be 
takqn  in  the  nominative  case,  why  did  the  legislature  alter  the  mode 
of  expression ;  for  when  they  speak  of  other  persons  to  be  exempt- 
ed in  their  own  right,  they  then  change  the  words.  Again,  it  is 
asked,  what  reason  is  there  for  excepting  the  elder  son  alone,  and 
not  the  younger?  The  only  reason  that  can  be  given  is,  because 
the  eldest  son  is  presumptive  heir  to  the  real  estate*  which  i?  a  fur- 
ther argument  for  supposing  that  landed  qualification  was  the  im- 
mediate object  of  the  statute;  and  in  fact  this  act  of  Car.  2.  had 
that  principally  in  view  •,  for  it  repeals  the  personal  qualification 
of  the  statute  of  James,  and  leaves  no  other  qualification  but  that 
of  land,  with  the  exception  in  favour  of  the  heir  apparent,  on  ac- 
count of  his  right  of  succession.  And  we  may  observe  that  there 
is  the  same  exception  introduced  into  the  act  for  qualifications  of 
members  of  parliament.  I  have  no  doubt  but  that  the  legislature 
took  it  for  granted  that  esquires  themselves  would  be  qualified 
in  respect  of  their  land;  and,  for  the  reasons  assigned,  extended 
the  qualification  to  their  eldest  sons.  So  that  had  the  legislature 
been  asked  at  the  time  of  making  this  act  whether  they  intended 
to  exclude  the  younger  sons  of  dukes  ?  they  would  have  answer- 
ed, no.  But  I  am  as  firmly  persuaded  that  had  the  same  question 
been  put  to  them  with  respect  to  doctors,  they  would  have  an- 
swered in  the  affirmative.  Be  that  as  it  may,  we  are  bound  to 
take  the  act  of  parliament,  as  they  have  made  it:  a  casus  omissus 
can  in  no  case  be  supplied  by  a  court  of  law,  for  that  would  be 
to  make  laws;  nor  can  I  conceive  that  it  is  our  province  to  con- 
sider, whether  such  a  law  that  has  been  passed  be  tyrannical  or 
.  not.  It  has  been  said  that  this  act  is  only  pointed  against  persons 
of  low  degree,  as  appears  from  the  preamble.  To  consider  the  pre- 

3  amble 
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amble  of  an  act  is  to  be  sure  in  general  a  good  mode  to  come  at     1785. 
the  meaning  of  the  legislature,  but  it  does  not  assist  us  in  this  ■ 
case ;  for  we  gather  from  the  enacting  part  of  the  statute  that  a     £°*" 
person  who  has  a  freehold  of  99/. /*r  antiumy  or  a  leasehold  for     Smart. 
99  years  of  1 49/.  per  annum3  is  not  qualified  ;  but  can  it  be  said 
that  either  of  these  is  a  mean  or  vulgar  person  ? 

Thus  far  wc  have  been  considering  the  statute  of  Car.  2.  alone ; 
but  now  consider  it  as  coupled  with  the  former  statutes  which 
are  in  pari  materia*.  In  the  statute  of  James ,  the  same  words, 
«  other  persons  of  higher  degree"  are  used ;  and  there  it  is  clear 
that  they  are  used  as  part  of  the  description  of  the  sons,  for  the 
particle  «  of'  is  expressly  prefixed  :  now  if  the  statute  of  Car. 
2.  be  any  ways  doubtful,  we  must  expound  it  by  the  statute  of 
JameS)  and  that  is  confined  to  sons  alone. 

But  the  strongest  ground  of  all  is,  that  all  the  acts  relative  to 
game  .have  been  from  time  to  time  restrictive  of  the  right  to  kill 
game.  They  abolish  some  qualifications,  and  raise  the  others, 
and  consequently  lessen  the  number  of  qualified  persons;  and  no 
one  statute  can  be  construed  into  an  enabling  one.  This  is  de- 
cisive. There  is  not  a  pretence  to  say  that  a  doctor  of  physic  is 
within  the  exception  of  the  statute  of  James  s  then  if  he  be  not 
within  that  statute,  how  can  he  be  said  to  be  qualified  under 
the  statute  of  Car.  2.  which  is  a  restraining  one,  and  gives  no 
new  qualification  whatever  ? 

As  to  the  other  question,  whether  a  doctor  of  physic  of  the 
defendant's  description  be  qualified,  I  think  he  is  not,  on  ano- 
ther ground :  but  on  this  head  I  refer  generally  to  what  my 
Lord  has  said. 

Judgment  for  the  plaintiff. 


Messenger  against  Armstrong.  „  f   , 

6  If  a  land- 

lord  give 

A  CTION  for  double  rent.    The  first  count  of  the  declaration  J£j£  £ his 
^*"  stated  that  the  plaintiff  at  Whitsuntide  1781,  demised  a  cer-  i*it  at  the 
tain  messuage  and  tenement  to  the  defendant  for  three  years,  at  of Pthe  lease, 
the  yearly  rent  of  five  guineas  per  annum.    That  the  plaintiff,  and  lte.*f" 
before  the  determination  of  the  lease,  gave  the  defendant  notice  over,  the 
to  quit  at  Whitsuptide  1784  :  that  the  defendant  held  over,  and  ™*Akd  t!* 
that  double  rent  became  due  from  Whitsuntide  1784.  ?ouJ;,c  Itnt* 

lhe    w.] 
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1785.        The  second  count  stated  another  notice,  served  on  the  3d  of 
June,  (after  the  expiration  of  the  first  notice  to  quit  at  Whitsun- 
tide,) to  quit  at  the  Martinmas  following,  or  to  pay  double  rent. 
*****         On  the  trial  before  Mr.  Justice  Heath,  at  the  last  assizes  at 
strong.    Carlisle%  the  defendant's  counsel  contended  that  the  first  notice 
And  a  se-    was  waved  by  the  second :  but  the  judge  thought  that,  as  the 
delivered  to'  double  rent  was  incurred  before  the  second  notice,  the  plaintiff 
the  tenant    ought  to  recover.    Verdict  for  the  plaintiff  for  double  rent  from 

■frerthe  .  *         .       .  t    ,       -  .  r 

expiration     the  expiration  of  the  first  notice. 

j£e"?o  ]JJ[t      On  a  motion  to  set  aside  the  verdict  for  a  misdirection  of  the 

on  a  M  sub-   judge  ; 

«  day,  or  /•  Lee  shewed  cause  against  the  rule,  and  insisted  that  the  se- 
*fa  **&  cond  notice  was  either  void,  or  it  was  a  ratification  of  the  first. 

•*  remit    it  " 

do  waver  of  That  the  plaintiff,  having  a  right  to  possess  the  premises  at 
notice,"©!  Whitsuntide  1784,  might  have  brought  an  ejectment,  or  demand- 
of  the  cd  double  rent  from  that  time ;  and  that  the  subsequent  notice, 
which  has  having  been  meant  to  confirm  the  first,  ought  not  to  be  con- 
5ccrJJedun-  strued  as  an  avoidance  of  the  right  which  had  once  vested. 

Lambe,  in  support  of  the  rule,  observed  that  one  of  the  points 
at  the  trial  had  been,  that  the  defendant  had  taken  these  premises 
for  twenty-one  years,  determinable  at  the  end  of  three  years  (a), 
which  so  far  altered  the  case,  that  it  made  a  notice  to  quit  ab- 
solutely necessary  before  an  ejectment  could  be  brought,  or  dou- 
ble rent  accrue.  That  the  first  notice  was  only  given  two 
months  before  the  expiration  of  the  three  years,  and  that  even 
had  been  waved  by  the  second.  That  there  was  a  difference 
between  the  two  notices  ;  the. first  was  simply  to  quit,  and  the 
second  was  to  quit,  or  to  pay  double  rent,  so  that  the  plaintiff  did 
not  mean  to  receive  double  rent  under  the  first :  the  second  also 
recognized  the  tenancy  to  continue.     Cowp.  247. 

Lord  Mansfield,  Ch.  }.  Where  a  term  is  to  end  on  a  pre- 
cise day,  there  is  no  occasion  for  a  notice  to  quit,  because  both 
parties  are  apprized  that  unless  they  come  to  a  fresh  agreement 
there  is  an  end  of  the  lease  (4).  Here  it  ended  at  Whitsuntide; 
the  landlord,  before  the  time  expired,  told  the  tenant,  "  you 
«  know  you  are  to  quit ;"  the  meaning  of  that  is,  "  If  you  do  not 
«  quit,  I  will  insist  on  my  double  rent."  And  he  gave  him  a  se* 
cond  notice  afterwards,  wherein  he  said  in  so  many  express  words 

(a)  This  did  not  appear  from  the  Judge's  report.  (I)  Fat.  16%. 

what 
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what  was  before  to  be  collected  by  intendment.    There  is  no     1785. 
colour  for  the  motion.  ■ 


Per  Curiam,  Rule  discharged*         okr 

against 

^^■■— — — —  Arm* 

STRONG. 

Pyne  against  Dor. 

npHIS  came  on  in  consequence  of  a  motion  made  on  a  former  An  action 

-*•  day  by  Mingay  for  a  rule  to  shew  cause  why  a  nonsuit  ^uS^<be 

should  not  be  entered.  maintained 

n  ▼  »t*-.,.  mi  .  .     '  by  a  tenant 

.duller,  J.  read  the  following  report.     This  was  an  action  in  tail,  ex- 
of  trover  brought  by  the  tenant  in  tail,  expectant  on  the  deter-  jj^eter?1 
mination  of  an  estate  for  life  without  impeachment  of  waste,  for  mination  of 
timber  which  grew  upon,  and  had  been  severed  from,  the  hfc,with- 
estate,  and  was  in  the  possession  of  the  defendant.  out  j™* 

n      \_  ,  .     .«•  r  peachment 

On  the  part  of  the  plaintiff,  a  deed  of  settlement  was  produced  of  waste,  for 
and  proved.    This  deed  was  executed  in  Ireland,  and  there  was  w^r  ^ 
an  indorsement  of  the  registry  there.    It  was  objected  that  the  upon,  and 
registry  ought  to  be  proved.     But  this  objection  was  Over-ruled,  from,  the 
Under  this  settlement,  the  plaintiff,  being  the  eldest  son  of  John  f*1^  R 
Pyne,  became  tenant  in  tail,  expectant  on  the  determination  of  25. 1%  £«*. 
an  estate  for  life  limited  to  John  Pyne,  his  father,  without  im-  2l9'* 
peachment  of  waste.    It  was  proved  that  one  Searl  gave  the 
orders  for  cutting  the  timber  in  question,  and  that  Searl  sold  it 
to  the  defendant  Dor.     It  was  also  proved  that  Searl  had  been 
appointed  by  John  Pyne%  the  tenant  for  life,  to  take  care  of  the 
mansion-house  at  Codham-Hall,  to  which  the  lands  upon  which 
the  timber  grew  belonged.     That  John  Pyne  afterwards  married 
SearPs  sister,  and  left  Codham-Hall  in  the  care  of  Searl.    That 
when  Searl  succeeded  to  the  management  of  Codham-Hall,  the 
estate  was  very  well  timbered;  that  there  were  70  acres  of  wood 
in  good  order ;  that  after  Searl  came  there,  the  trees  were  cut 
down  at  all  times,  without  regard  to  the  seasons  for  peeling 
the  bark ;  and  that  a  great  number  of  ornamental  trees  were  cut 
down.    Notorious  devastation  was  proved. 

It  was  objected  for  the  defendant  that,  the  property  was  in 
the  tenant  for  life,  without  impeachment  of  waste,  and  not  in 
the  plaintiff.  Mr.  Baron  Eyre  put  it  upon  the  defendant  to  shew, 
that  the  timber  was  cut  and  sold  by  order  of  the  tenant  for  life. 

Some  letters  were  read  on  the  part  of  the  defendant,  written 
by  John  Pyne,  the  tenant  for  life ;  in  one  of  which  Searl  was 
directed  "  to  take  care  of  the  wood." 

After 
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178  c.         After  a  short  argument  on  behalf  of  the  plaintiff  by  Rous  and 
Garrowy  the  Court  thought  the  case  extremely  clear. 


P*N*  Lord  Maksfield,  Ch.  J.     In  the  first  place,  this  is  an  action 

Dor'.      of  trover.     An  action  of  trover  must  be  founded  in  the  property 

of  the  plaintiff.     But  what  property  had  he  in  this  timber  ? 

None.     A  tenant  for  life,  without  impeachment  of  waste,  has 

a  right  to  the  trees  the  moment  they  are  cut  down. 

As  to  the  distinction  between  waste  and  destruction,  it  has 
lately  been  introduced  into  the  Court  of  Chancery ;  and  I  agree 
with  the  counsel  at  the  bar,  that  when  a  general  rule  of  property 
is  established  by  a  court  of  equity,  it  should  be  followed  by  a 
court  of  law,  that  their  decisions  may  be  uniform.  In  the  case 
of  Raby  Castle  (a),  which  was  a  suit  for  maliciously  unleading  the 
house,  and  pulling  down  the  tiles,  &c.  which  occasioned  the 
ruin  of  the  castle,  the  friends  of  the  infant  brought  a  bill  to  re- 
strain the  tenant  for  life.  Lord  Cowper  thought  that  this  waste 
could  not  be  protected  within  the  clause,  "  without  impeachment 
€f  of  waste,"  and  decreed  accordingly.  By  steps,  that  Court  have 
gone  a  little  further,  and  they  have  protected  an  avenue  leading 
to  an  house  (b)  but  not  all  ornamental  timber.  And  in  the  case 
of  Sir  Herbert  Packington  (f ),  they  went  a  little  further ;  for  they 
protected  trees  which  were  either  an  ornament  or  shelter  to  the 
house.  In  this  case,  the  distinction  between  ornamental  and 
other  timber  is  not  made ;  damages  were  not  given  on  such  a 
distinction ;  for  they  were  very  inconsiderable,  only  20/.  I  am 
of  opinion  that  the  plaintiff  cannot  maintain  this  action. 

Rule  absolute  (</)." 

(a)  2  Vern.  738.  Vane  v.  Lord  Barnard. 

{b)  In  Clarleton  v.  Charleton,  mentioned  by  Lord  Hardivickc  in  3  Ati.  21 6.    Lord 
Chtncellor  King  extended  the  protection  to  trees  in  a  park, 

{*)  3  Atk.  225.   5  Mac.  Ahr.  491.  (d)  Vide  Herlaktnden*  case.    4  Co,  6*. 


HSEfl 


Allen  against  Hearn, 

A  wager  be-     A  S SUMPS IT  upon  a  wager.    This  was  an  action  tried  be- 

lotTswkh  fore  Loid  Man&ld  at  d«  sittings  after  last  Term,  at  Guild- 

respect  to  hall>  to  recover  ioo/.  won  on  a  wager  by  the  plaintiff  of  the  de- 
ane  election  fendant,  on  the  event  of  an  election  of  a  member  to  serve  in 
of  a  member  parliament  for  the  borough  of  Southward  when  the  jury  found 
parliament,   the  following  special  case : 

laid  before 

the  poll  began,  is  illegal.   [6  T.  R.  499.  x  &tf.  Cases  629.  3  T.  R.  706.  %B.&P.  51.] 

That 
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That  the  borough  of  Soutbwarh  sends  two  members  to  parlia-     1 785. 
ment;  and  that  on  the  2ad  June  1784,  there  was  a  vacancy  in 


the  room  of  Sir  Barnard  Turner.  That  Mr.  Le  Mesurier  and  Sir  AL*tff 
Richard  Hotbam  were  candidates  for  the  said  borough.  That  the  Hear*. 
plaintiff  and  the  defendant  were  voters  and  partizans  of  the  re- 
spective candidates,  and  had  canvassed  and  taken  decided  parts  on 
opposite  sides;  the  plaintiff  being  for  Mr.  Li  Mesurier y  and  the 
defendant  siding  with  Sir  Richard  Hotbam>  before  the  bet  was 
made.  That  the  bet  stated  in  the  first  count  of  the  declaration 
was  made  before  the  poll  began,  and  both  parties  voted  for  their 
respective  friends,  and  solicited  other  voters.  That  Mr.  Le 
Mesurier  was  duly  elected,  and  returned  as  member  of  the  said 
borough  at  the  said  election. 

The  question  is,  whether  the  plaintiff  is  entitled  to  recover  in 
this  action  ? 

Le  Mesurier  fat  the  plaintiff  observed  that,  as  wagers  in  general 
were  legal,  he  ought  put  it  on  the  defendant's  counsel  to  shew  in 
what  respect  the  present  instance  was  an  exception  from  that  ge- 
neral rule.  However,  he  would  shew  that  this  was  not  within 
any  of  the  exceptions  yet  laid  down  in  courts  of  law  upon  this 
subject.  The  objection  at  the  trial  was,  that  such  a  wager  was 
against  sound  policy,  and  so  against  common  law:  but  at  common 
law  every  thing  was  not  considered  as  contrary  to  sound  policy, 
which  might  be  injurious  to  society,  or  which  might  tend  to 
make  men  bad  citizens ;  otherwise  all  gaming  contracts  would 
have  been  void  at  common  law;  so  would  insurances  without  in- 
terest; so  would  stock-jobbing-,  without  the  necessity  of  particu- 
lar statutes  being  passed  for  that  purpose.  What  then  were  the 
decisions  ?  There  were  only  two  cases  in  which  wagers  were  un- 
lawful, both  of  which  are  laid  down  in  Da  Costa  and  Jones  (a). 
First,  where  the  interest  of  third  persons  is  concerned,  as  when  the 
discussion  on  which  the  wager  depends  maybe  injurious  to  them; 
in  which  case  the  law  says  an  innocent  person  shall  not  suffer  from 
a  mere  voluntary  transaction  between  two  strangers.  Secondly, 
where  the  public  is  directly  injured;  as  where  the  wager  is  an 
incitement  to  a  breach  of  the  peace,  as  if  a  man  lay  a  wager  that 
he  will  knock  another  down;  or  an  inducement  to  immorality,  as 
if  he  lay  that  he  will  seduce  a  woman.  A  third  principle  was  at- 
tempted tobe  laid  down  in  Foster  v.  Thaclery  (*),  that  wagers  were 

unlawful 

(«)  C«wp.  729. 

(*)  Tr.  11  Gee.  3.  B.  R.    That  was  a  wager  that  war  would  be  declared  against 
within  three  months:  the  opinion  of  the  twelve  Judges  was  taken  on  the  point, 

whether 
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1785.     unlawful  from  the  magnitude  and  public  nature  of  the  subject 
w  matter.     But  that  was  never  decided :  and  he  conceived  eyen  that 

alahi™  ^at  wagcr  was  good :  for  in  1  Lev.  33.  there  is  a  wager  on  Charles 
Hiarn.  the  Second's  restoration,  where  the  objection  was  neyer  taken.  And 
the  act  of  7  Ann.  c.  1 6.  makes  void  all  wagers  on  peace  or  war  for 
a  limited  time.  The  legislature  must  therefore  have  considered 
them  to  be  lawful  both  before  the  passing,  and  after  the  expiration, 
of  the  act.  But  the  case  of  Jones  v.  Randall,  Cowp.  37.  is  deci- 
sive ;  for  there  it  was  resolved  that  wagers  may  be  laid  on  the  ad- 
ministration of  the  laws.  That  was  a  subject  of  greater  impor- 
tance than  the  present.  The  question  whether  any  particular 
member  shall  be  returned  to  parliament  bears  not  the  least  com- 
parison to  it.  The  share  which  he  has  in  the  legislature  is  so  small, 
and  the  probability  of  the  public  being  at  all  affected  by  his  elec- 
tion is  so  remote,  as  not  to  be  mentioned  in  competition  with  so 
momentous  a  question,  as  what  measure  shall  be  dealt  out  to  the 
subject  from  the  highest  tribunal  of  j  usticc.  He  'concluded  there  - 
fore  that  this  question  stood  clear  of  any  objection  which  had  been 
yet  allowed  by  the  Court ;  for  this  was  the  case  of  a  bond  fide  wager, 
the  parties  betting  on  the  side  in  which  they  were  engaged,  and 
for  which  they  had  been  canvassing.  Had  corruption  been  either 
intended  or  practised,  the  transaction  would  have  worn  a  different 
complexion,  and  would  then  have  been  tried  by  different  rules. 

Wood)  contrh%  contended  that  this  wager  was  void  on  the  general 
principles  which  had  been  adopted  in  Jones  v.  Randall  \  where  it 
was  to  be  collected  that  a  wager  was  void,  if  against  the  princi- 
ples of  morality  or  sound  policy.  That  the  case  of  Jones  v.  Ran- 
dall vrzs  distinguishable  from  the  present  9  for  there  neither  of  the 
parties  concerned  had  any  influence  in  the  decision  of  the  ques- 
tion, though  they  were  interested  in  the  event.  That  this  action 
was  not  only  repugnant  to  morality  and  sound  policy,  but  particu- 
larly so  to  all  the  acts  of  parliament  that  had  been  passed  for  pre- 
serving the  purity  of  elections*  That  it  countenanced  bribery  in 
the  highest  degree ;  and  at  all  events  was  the  means  of  influen- 
cing voters  before  the  election,  for  it  was  equivalent  to  binding 
themselves  under  such  a  penalty  to  vote  for  a  particular  person. 
The  case  of  Jones  assignee  of  Knight  against  Parry  was  a  bet  upon 
the  Bristol  election  which  was  tried  before  Lord  Mansfield  at  Guild- 
ball.    There  it  did  not  appear  whether  the  parties  were  voters  or 

whether  that  wager  were  void  under  the  stat.  14  G.  3.  c.  48.  The  Courts  of  B.  R.  and 
C.  2?.  were  of  opinion  that  it  was ;  and  the  Court  of  Exchequer  contra.  Bat  bo  judg- 
«ent  was  erer  given  on  the  case. 

not; 
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not;  for  the  moment  Mr.  Wallace  hadopened  the  case,Lord  Man*-     1 785. 
fdd  thought  it  was  a  colour  for  bribery,  and  nonsuited  the  plaintiff.  ■ 

Le  Mesurier,  in  reply,  denied  that  the  laws  watched  the  exer-     AtL1* 

r     1  ,    ,  '  against 

cise  of  that  public  trust  which  was  lodged  in  the  voter,  with  Hearn. 
such  jealousy  as  was  contended  for  by  the  defendant's  counsel. 
All  it  required  was,  that  he  should  not  sell  his  vote:  he  wad 
open  to  all  other  motives  of  partiality,  prejudice,  affection,  or 
resentment,  which  are  so  highly  criminal  in  other  public  trusts. 
He  may  withhold  his  vote  entirely  if  he  please,  or  he  may  engage 
it  by  a  previous  promise,  and  such  a  promise  will  bind  many 
honest  men  much  more  forcibly  than  any  influence  arising  from 
pecuniary  considerations  like  the  present. 

The  principle  of  elections  is,  that  they  should  be  free;  and 
that  freedom  is  not  affected  by  any  restriction  which  the  voter  . 
voluntarily  imposes  upon  himself.  But  if  this  be  an  influence, 
it  must  be  such  an  one  as  the  candidate  could  employ :  now  he 
could  not  procure  a  vote  by  endeavouring  to  persuade  a  voter 
that  he  might  gain  by  laying  such  a  wager  as  the  present.  It 
is  absurd  to  call  this  an  influence  which  can  operate  only  indi- 
rectly, but  not  directly ;  which  is  binding  only  when  it  ori- 
ginates with  the  voter  himself;  but  which  becomes  ridiculous 
if  suggested  by  the  party  for  whose  benefit  it  is  to  be  created. 
And  in  fact  it  is  no  benefit  to  the  candidate;  for  if  it  secure 
him  one  vote,  it  equally  alienates  another. 

Lord  Mansfield,  Ch.  J.  Whether  this  particular  wager  had 
any  other  motive  than  the  spirit  of  gaming,  and  the  zeal  of  both 
parties,  I  do  not  know:  but  this  question  turns  on  the  species  and 
nature  of  the  contract;  and  if  that  be  in  the  eye  of  the  law  cor- 
rupt, and  against  the  fundamental  principles  of  the  constitution, 
it  cannot  be  supported  by  any  court  of  justice.  One  of  the  prin- 
cipal foundations  of  this  constitution  depends  on  the  proper  ex- 
ercise of  this  franchise,  that  the  election  of  members  of  parlia- 
ment should  be  free,  and  particularly  that  every  voter  should  be 
free  from  pecuniary  influence  in  giving  his  vote. 

This  is  a  wager  in  the  form  of  it  by  two  voters,  and  the  event 
is,  the  success  of  the  respective  candidates.  The  success  therefore 
of  either  candidate  is  material ;  and  from  the  moment  the  wager  is 
laid  both  parties  are  fettered.  It  is  therefore  laying  them  under  a 
pecuniary  influence;  it  is  making  each  of  them  in  the  nature  of  a 
candidate.  If  this  be  allowed,  every  other  wager  may  be  allowed. 
But  this  is  not  all — a  gaming  contract  should  not  be  encouraged,  if 
it  has  a  dangerous  tendency.  What  i**o  easy,  as  in  a  case  where  a 

bribe 
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Allen 

against 
HCAKN. 


bribe  is  intended,  to  lay  a  Wager  ?  It  is  difficult  to  prove  that  the 
wager  makes  him  give  a  contrary  vote  to  what  he  would  otherwise 
have  done:  but  still  it  is  a  colour  for  bribery.  It  has  an  influence 
on  his  mind.  Therefore,  in  the  case  in  Cowper,  if  the  wager  had 
been  laid  with  a  lord  of  parliament  or  a  judge,  it  would  have  been 
void  from  its  tendency,  without  considering  whether  a  bribe  were 
really  intended  or  not.    This  is  of  that  nature,  and  therefore  void. 

Willes,  J.  delivered  his  opinion  to  the  same  effect. 

Ashhurst,  J.  It  is  a  very  different  case  from  engaging  a  vote 
by  a  promise  only,  because  many  things  may  happen  to  release  a 
man  from  such  an  engagement  with  perfect  honour,  as  if  the  can- 
didate's character  were  impeached,  (5V..-  But  the  bias  occasioned 
by  a  wager  cannot  be  so  got  rid  of  . 

Buller,  J.  If  you  put  the  case  of  a  wager  between  a  voter 
and  another  person  who  is  not  one,  it  is  a  palpable  bribe :  it  is  a 
sum  of  money  laid  to  procure  a  particular  vote,  and  that  case  can- 
not be  distinguished  from  the  present.  The  bias  is  exactly  the 
same:  it  is  a  pecuniary  compensation.  It  is  true,  as  the  counsel 
for  the  plaintiff  said,  that  the  law  leaves  it  to  the  voter  to  exercise 
his  franchise  or  not,  but  it  also  requires  him  to  be  free  till  the 
last  moment  of  giving  or  withholding  his  vote ;  which  he  can- 
not be,  if  he  has  laid  such  a  wager  as  the  present. 

Let  the  postea  be  delivered  to  the  defendant  (a). 

(a)  Vide  Goody,  Elliott,  post.  3  vol.  693;  and  the  cases  there  cited. 


A  gaoler  is 
bound  to 
receive  a 
prisoner 
tendered  to 
him  aftertbe 
return  day 
of  the  writ, 
on  which  he 
is  arrested. 
^.Whe- 
ther he  is 
not  likewise 
bound  to 
receive  a 
prisoner  ar- 
rested after 
the  return 
day? 


Brandling  against  Kent. 

T\  EBT  on  bond.  The  defendant  after  stating  the  condition 
of  the  bond,  which  was  that  he  (the  defendant),  who  was 
gaoler,  in  the  county  of  Northumberland,  should  safely  keep 
all  prisoners  committed  to  him  by  the  Sheriff  or  his  deputy, 
pleaded  that  he  had  safely  kept  all  prisoners,  &c. 

The  plaintiff  by  his  replication  stated  that  on  the  6th  of 
November  1785,  a  latitat  issued  against  William  Clarke,  on 
which  a  warrant  was  made  to  hold  him  to  bail;  that  Clarke  was 
arrested,  and  that  on  the  day  following,  the  officer,  who  had 
arrested  him,  tendered  him  to  the  defendant,  who  refused  to  re- 
ceive him,  in  consequence  of  which  he  escaped. 

Rejoinder.     That  the  tender  of  Clarke  was  after  the  return  day 

of  the  writ;  on  which  a  special  demurrer,  that  the  defendant  by 

his  rejoinder  tendered  an  immaterial  issue;  and  joinder. 

Wood 


Brand* 
lino 
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Wood  (or  the  demurrer  said,  there  was  no  doubt  but  that  a  gaoler     1785. 
was  obliged  to  accept  a  person  who  was  tendered  to  him  after  the 
return  day  of  the  writ :  that  the  case  was  too  plain  to  argue. 

Cbambre,  contra,  maintained  that  though  such  had  been  the  *£**** 
general  practice,  yet  no  authority  could  be  found  to  support  it. 
That  if  the  arrest  were  made  after  the  return  day,  it  would  be 
illegal,  and  false  imprisonment  would  lie  against  the  gaoler  for 
receiving  him.  That  this  replication  did  not  suggest  that  any 
indemnity  was  offered  to  the  gaoler  in  case  the  arrest  was  not 
really  made  before  the  return  day.  Another  objection  was,  that 
it  was  not  directly  averred  that  the  person  arrested  did  not  ap- 
pear at  the  day:  that  was  a  necessary  fact  to  be  averred,  because 
if  he  had  appeared,  the  sheriff  could  not  have  been  damnified. 
That  this  was  an  escape  on  mesne  process :  if  it  had  been  on 
execution,  perhaps  it  would  have  been  different. 

Again,  it  is  not  sufficiently  alleged  that  the  escape  was  in  con- 
sequence of  the  defendant's  neglect  •,  the  replication  should  have 
stated  by  what  act  the  prisoner  escaped :  it  only  states  that  the 
defendant  was  carried,  as  it  appears,  in  the  custody  of  the  sheriff 
to  the  gaoler,  who  refused  to  accept  him,  so  that  the  escape  is 
not  the  necessary  or  immediate  consequence  of  the  refusal ;  for 
after  the  refusal,  he  was  still  in  the  custody  of  the  sheriff.  No 
fact  is  stated  here  on  which  the  defendant  could  take  issue :  the 
breach  assigned  is,  that  the  gaoler  did  not  indemnify  the  sheriff. 

Buller,  J.  It  is  said  that,  in  consequence  of  such  refusal  to 
receive  the  man,  he  escaped  ;  and  as  to  the  manner  in  which  he 
escaped,  it  is  mere  form. 

Ashhurst,  J.  The  gaoler  stipulates  by  his  bond  that  he  will 
receive  all  prisoners:  here  a  prisoner  was  offered,  and  he  was 
rejected;  that  therefore  is  the  breach. 

Cbambre  observed  again  that  that  was  not  the  breach  assigned: 
it  was  his  neglect  in  not  indemnifying  the  sheriff. 

Lord  Mansfield,  Ch.  J.  It  is  not  so.  The  breach  of  his 
condition  is  not  receiving  the  prisoner:  and  the  consequence, 
which  is  stated,  is  surplusage. 

Cbambre  then  solicited  leave  to  amend,  and  take  issue  on  the 
tender. 

Buller,  J.  Supposing  there  had  been  any  irregularity  in  the 
arrest,  the  sheriff  alone  is  answerable  for  that.  It  would  be  a  mis- 
chievous thing  indeed  if  the  gaoler  were  allowed  to  dispute  it.  As 
to  the  original  defendant  not  appearing  on  the  day,  it  is  said  in 
the  replication,  "  on  default  of  the  sheriff's  having  the  body  of 

« the 
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1785.    "  the  said  William  Clarke?    That  is  sufficient  for  the  Court  to 

■    "         see  that  he  did  not  appear;  and  if  he  did,  the  defendant  might 

mho"    ^ave  ta^cn  "suc  on  it  *n  k*s  ^joinder,  Mr.  Chambrc  has  said 

yaiMst     that  the  gaoler  would  be  answerable,  if  the  arrest  were  illegal 

on  the  face  of  it.   I  doubt  that  very  much.  It  has  been  decided 

in  the  case  of  a  pound-keeper  (a),  that  he  is  bound  to  receive 

every  thing  offered  to  his  custody,  and  is  not  answerable  whether 

the  thing  were  legally  impounded  or  not.    The  gaoler  was  not 

answerable  in  this  case.     He  should  not  have  disputed  the 

orders  of  the  sheriff;  and  therefore  we  will  not  permit  him  to 

amend  in  the  smallest  instance. 

Judgment  for  the  plaintiff. 

(a)  Coup.  476. 


Robson  against  Eaton. 

tf  ^  **  '?  j4s&UMPS1TioT  money  had  and  received.  Plea,  that  after 
and  pay     '  the  making  of  the  promises  in  the  declaration  mentioned, 

SfatttnJy  thc  P,aintiff>  by  William  Hodgson  his  attorney,  impleaded  the  de- 
of  a  person  fendant  in  the  Court  of  Common  Pleas  for  the  very  same  cause  of 
if/iname,  action.  That  in  the  course  of  that  suit  it  was  ordered  by  the 
but  without  Court  that  the  defendant  should  pay  to  the  plaintiff  the  sum  of 

his  author  1-    *    ■    •*     «         1   •     •*«•  • 

ty,  A.  is     Oli.  if  the  plaintiff  would  accept  thereof,  in  discharge  of  that 

Sbg  8uit »  and  if  not|  tbat  thc  drfcndan*  should  immediately  pay  the 
obliged  to     same  into  Court.  That,  in  pursuance  of  that  order,  he  did  pay 

I am  ^Jd  thc  samc  int0  Court,  and  that  the  said  William  Hodgson,  the 
a:%  remedy  attorney  for  the  plaintiff  in  that  suit,  took  the  samc  out  of 
tbe  .nor-     Court ;  with  an  averment  that  the  plaintiff  and  the  defendant 

Z5.'  t2*  are  thc  f  am.c  Pcrson8'  <*• . 

ncy  con-  Replication,  That  the  said  William  Hodgson  was  never  retain- 

waTacting  ed  by  the  said  plaintiff  to  implead  the  said  defendant,  or  im- 
under  the    powered  to  receive  the  money  out  of  Court  for  him. 

real  autho-    *  . 

riry  of  A         Rejoinder,  (not  denying  that  Hodgson  was  not  retained  by  the 

1*30"**      plaintiff,  but)  saying  that  the  said  William  Hodgson  was  admitted 

and  received  on  record  by  the  said  Court  of  Common  Pleas  as 

the  attorney  of  the  plaintiff,  and  permitted  by  the  said  Court  to 

receive  the  said  money  out  of  Court. 

Demurrer  and  joinder.  It  was  admitted  that  both  parties  in 
this  case  were  innocent  of  fraud.  The  fact  was,  that  one  Davis, 
having  procured  a  forged  power  of  attorney,  (the  Lord  Mayor  of 
London  being  a  witness  thereto,)  went  to  Hodgson  and  commis- 
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atoned  him  to  bring  the  above-mentioned  action  in  the  Common     1785. 

Pleas;  he  accordingly  did  so,  and  the  defendant,  as  the  action  

was  in  the  plaintiff's  name,  and  as  it  appeared  upon  the  record    RoV™ 
that  William  Hodgson  was  the  attorney  put  in  by  the  plaintiff,     Eaton. 
paid  the  money  into  Court,  which  Hodgson  took  out,  and  paid 
it  oyer  to' Davis,  who  has  not  been  heard  of  since. 

After  argument  by  Baldwin  in  support  of  the  demurrer,  and 
Bower  contri  ; 

Lord  Mansfield,  Ch.  J.  There  can  be  no  doubt  upon  this 
case.  The  attorney,  who  trusted  to  the  warrant  of  attorney,  is 
liable,  and  Davis  who  committed  the  forgery  is  liable  to  him. 
The  record  of  the  Common  Pleas  amounts  to  no  more  than  this, 
that  the  attorney  prosecuted  the  suit  in  the  plaintiff's  name ;  but 
it  does  not  state  the  authority  given  to  him  by  the  plaintiff  for 
so  doing. 

Judgment  for  the  plaintiff. 


cc 
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The  King  against  Edward  Aylett. 

rT*HE  indictment  (after  stating  the  proceedings  in  the  Court  of 
~  King's  Bench,  on  which  an  attachment  against  the  defend- 
ant was  founded,  and  that  a  warrant  thereon  was  directed  to  Mat- 
thew Lenard,  to  arrest  him,  £$V.)  stated,  "  That  in  Trinity  Term, 
in  the  24th  year  aforesaid,  a  certain  cause  was  depending  in 
Chancery,  in  which  Roger  Moore  and  Jane  his  wife  were  plain- 
«c  tiffs,  and  the  said  Edward  Aylett  and  others  were  defendants ; 
"  and  that  such  proceedings  were  thereupon  had,  that  afterwards, 
€€  to  wit,  on  the  4th  of  August  in  the  24th  year  aforesaid,  at  Lin* 
**  coin's  Inn,  in  the  county  of  Middlesex,  in  a  certain  hall  there, 
"  called  Lincoln' s-Inn  Hall,  the  said  cause  came  on  to  be  heard 
€€  before  Edward  Lord  Thurlowf  £sV.  then  being  Lord  High 
"  Chancellor  of  Great  Britain.  That  the  said  cause  was  then  and 
"  there  heard  before  the  said  Lord  Tburlow.  That  the  said  Ed- 
<c  ward  Aylett,  then  being  one  of  the  solicitors  of  the  said  Court 
"  of  Chancery,  attended  the  hearing  of  the  said  cause  as  solicitor 
"  for  himself  and  one  of  the  said  defendants  in  the  said  cause. 
«c  That  after,  the  hearing  of  the  said  cause,  and  before  the  re- 
<c  turn  of  the  said  writ,  to  wit,  on  the  said  4th  day  of  August  in 
"  the  24th  year  aforesaid,  the  said  M.  Lenard  by  virtue  of  the 
"  writ  and  warrant  aforesaid,  at  the  parish  of  St.  Martin  in  the 

«  Fulds, 
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j  785.     "  Fields  in  the  county  aforesaid,  did  duly  take  and  arrest  the  said 
«  E.  Aylett,  and  had  and  detained  the  said  E.  Aylett  in  custody  by 


The  Kino  «  Y\nilc  0f  thc  writ  and  warrant  aforesaid.     That  after  the  said 

agatrut 

At  l«tt.  «  E.  Aylett  was  so  in  the  custody  of  the  said  M .  Lenard,  to  wit, 
'<  on  the  said  4th  day  of  August,  in  the  24th  year  aforesaid,  a  cer- 
"  tain  complaint  was  made  for  and  on  the  behalf  of  the  said  E. 
<'  Aylett  to  the  said  Lord  Thurlow,  then  being  in  the  said  Court 
"  of  Chancery,  then  held  at  Lincoln' s-Inn-Hall  aforesaid,  that 
"  he  the  said  E.  Aylett  was  so  taken  and  arrested  by  the  said 
"  M.  Lenard  on  his  the  said  E.  Aylett*  way  from  the  said  hall 
«  called  Lincoln' s-Inn-Hall,  after  the  said  cause  was  heard  as 
"  aforesaid,  to  his  the  said  E.  Ayktfs  own  house  situate  in  the  pa- 
€€  risk  of  St.  Martin's  in  the  Fields  aforesaid  in  the  said  county  of 
"  Middlesex.  That  afterwards,  to  wit,  on  the  said  4th  day  of 
"  August  in  the  24th  year  aforesaid,  the  said  E.  Aylett  did  ap- 
"  pear  in  his  proper  person  before  the  said  Lord  Thurlow,  then 
"  being  in  the  said  Court  of  Chancery,  then  held  at  Lincoln's* 
u  Inn-Holly  in  the  custody  of  the  said  M.  Lenard,  to  be  examined 
tf  touching  the  said  complaint  then  and  there  to  be  heard.  That  it 
"  then  and  there  became  and  was  a  material  question  on  the 
€€  hearing  of  the  said  complaint  before  the  said  Lord  Thurlow, 
"  whether  die  said  2*.  Aylett  was  taken  and  arrested  by  the  said  M. 
«  Lenard  as  aforesaid,  on  his  the  said  E.  Aylett'*  way  from  Lin- 
"  coin's- Inn  aforesaid,  after  the  said  cause  was  heard  as  aforesaid, 
"  to  his  the  said  E.  Aylett'*  own  house,  situate  in  the  Haymarket, 
"  in  the  parish  of  St.  Martin  in  the  Fields,  in  the  county  afore - 
"  said.  That  the  said  E  Aylett,  at  and  upon  the  hearing  of  the  said 
"  complaint,  to  wit,  on  the  4th  day  of  August,  in  the  24th  year  afore- 
"  said,  at  Lincoln's- Inn  aforesaid,  in  the  county  aforesaid,  in  Lin- 
<c  coin's- Inn-Hall,  in  the  Court  of  Chancery,  then  and  there  held 
"  before  the  said  Lord  Thurlow,  was  duly  sworn  and  took  his 
"  corporal  oath  to  speak  the  truth  of  and  concerning  the  said 
'<  complaint  (he  the  said  Lord  Thurloiv  then  and  there  having 
"  sufficient  and  competent  power  and  authority  to  administer  an 
«  oath  to  the  said  E.  Aylett  in  that  behalf);  that  the  said  is.  Aylett 
"  being  so  sworn  as  aforesaid,  to  cause  and  procure  himself  the 
"  said  E.  Aylett  to  be  discharged  from  and  out  of  the  custody 
"  of  the  said  M.  Lenard  on  the  said  4th  day  of  August  in  the 
"  24th  year  aforesaid,  in  Lincoln' s-Inn- Hall  aforesaid,  at  and  upon 
«  the  said  hearing  of  the  said  complaint,  upon  his  oath  aforesaid,  before 
"  the  said  Lord  Thurhw9  so  then  and  there  having  sufficient 
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*c  and  competent  power  and  authority  to  hear  the  said  complaint}     1 785. 
«  and  to  administer  an  oath  to  the  said  E.  Aylett  in  that  behalf 


«  as  aforesaid,  falsely  did  say,  depose,  and  swear,  of  and  con-  T^*  *r*° 

"  cerning  the  said  complaint,  to  the  effect  following,  to  wit,  that    Atixtt. 

€€  he  the  said  E.  Aylett  bad  not  been  at  borne  after  attending  tbe  cause 

«  (meaning  that  on  the  said  4th  day  of  August  in  the  24th  year 

"  aforesaid,  he  the  said  E.  Aylett  had  not  been  at  his  said  bouse, 

cc  situate  in  the  Haymarket  aforesaid,  in  the  said  parish  of  &.  Mar- 

c<  tin  in  tbe  Fields,  in  the  said  county  of  Middlesex,  after  attend* 

"  ing  the  hearing  of  the  said  cause  in  the  said  Court,  before  he 

«  the  said  E.  Aylett  was  arrested  and  taken  by  the  said  M.  Lenard 

«  as  aforesaid) ;  and  that  he  the  said  E.  Aylett  was  arrested  upon 

"  the  steps  of  his  own  door  on  his  way  home  from  attending  » 

'<  the  Court  in  the  said  cause,  and  before  he  had  been  ivithin  the 

'<  door  of  his  house  (meaning  that  on  the  said  4th  day  of  August 

M  in  the  24th  year  aforesaid,  he  the  said  E.  Aylett  was  arrested 

"  and  taken  by  the  said  M.  Lenard  as  aforesaid,  upon  the  steps 

"  of  the  outer  door  of  the  said  house  of  him  the  said  E.  Aylett. on 

"  his  the  said  E.  Ayletfs  way  home  to  his  said  house  from  attend- 

« ing  the  said  Court  on  the  said  hearing  of  the  said  cause  in  the 

"  said  Court,  and  before  he  the  said  E.  Aylett  had  been  within  • 

"  the  said  door  of  his  said  house) ;  whereas  in  truth  and  in  fact 

"  on  the  said  4th  day  of  August  in  the  24th  year  aforesaid,  he 

"  the  said  E.  Aylett  had  been  at  his  said  house,  after  attending 

"  the  hearing  of  the  said  cause  in  the  said  Court,  before  he  the 

"  said  E.  Aylett  was  so  arrested  and  taken  by  the  said  M.  Lenard 

u  as  aforesaid  :  and  whereas  in  truth,  and  in  fact  on  the  said  4th 

11  day  of  August  in  the  24th  year  aforesaid ,  he  the  said  E.  Aylett  was 

w  not  arrested  and  taken  by  the  said  M  Lenard  as  aforesaid  upon 

"  the  steps  of  the  said  outer  door  of  the  said  house  of  the  "said  E. 

<f  Aylett,  on  his  the  said  E.  Aylett9 s  way  home  to  his  said  house, 

"  from  attending  the  said  Court  on  the  hearing  of  the  said  cause, 

u  and  before  he  the  said  E^Aylett  had  been  within  the  said  door 

"  of  his  said  house.    That  the  said  E.  Aylett  on  the  said  4th  day 

41  of  August,  &c.  in  Lincoln's- Inn-Hall  aforesaid,  at  and  upon  tbe 

"  said  bearing  of  tbe  said  complaint,  upon  his  oath  aforesaid,  be- 

."  fore,  &jV.  in  manner  and  form  aforesaid,  did  commit  wilful  and 

u  corrupt  perjury,  &c." 

After  conviction,  Ersiine  moved  in  arrest  of  judgment,  and 
made  six  objections  in  point  of  law  to  the  indictment. 

After  premising  that  it  was  an  established  rule  in  criminal  pro* 
ceedings,  that  the  charge  must  be  laid  positively  (a),  and  not  by 

(«)  %  Hawk.  p.  c.  227. 

Vol.  I.  F  way 
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•  *   . «        *  '.     • 

*!&$•    ^T  °^  argument  or  inferences  and  that  the  want  of  a  positive 
allegation  of  any  thing  material  in  the  description  of  the  sub- 


^w  °  8tancc»  iwrtuie,  <*  manner  of  the  crime,  could  not  be  supplied 

Atlett.    by  implication  or  intendment ;    and  that  it  was  another  rule, 

equally  established,  that  the  crime  of  perjury  could  only  be 

^committed  in  a  judicial  proceeding,  which  must  be  directly 

averred ;  he  objected, 

I  jf,  That  the  indictment  states  dik  perjury  to  hare  been  com- 
mitted at  and  upon  the  hearing  of  the  said  complaint,  without  aver- 
ring in  direct  and  positive  terms  that  the  complaint  was  heard ; 
so  that  it  is  by  inference  only  the  Court  can  collect  that  the 
complaint  was  heard. 

And  further  (as  a  second  part  of  the  same  objection),  it  only 
Btates,  « on  the  hearing  of  the  said  complaint,  upon  his  oath 
f*  aforesaid  f  before  the  Lord  Chancellor  "  by  which  it  appears 
that  the  Lord  Chancellor  had  administered  the  oath,  but  not 
t^at  he  had  heard  the  complaint.  As  the  words  "  before  the 
*'  Lor<}  Chancellor"  refer  to  these  immediately  preceding,  "upon 
't  his  oath  aforesaid,"  and  not  to  "  the  hearing  of  the  said 
«  complaint,"  it  cannot  be  collected  even  by  inference  that 
the  perjury  was  committed  before  the  Lord  Chancellor  on  hear* 
ing  the  complaint.  Faun's  case,  4  Co.  44.  5  Co.  1 20,  2.  Long'g 
case. 

2dly,  It  adds,  by  way  of  innuendo,  to  the  defendant's  oath, 
"  his  house  situate  in  the  Haymartet,  in  St.  Martin  in  the 
•**  Fields ;"  without  stating  by  any  averment,  recital,  or  intro- 
ductory matter,  that  he  had  a  house  in  the  Haymarketg  or  even  ad- 
mitting him  to  have  such  a  house,  that  his  oath  was  of  and  con* 
ccruing  the  said  house  so  situated.  As  it  is  the  business  of  an  in- 
nuendo to  explain,  but  not  to  extend,  the  sense,  this  innuendo 
is  void,  becayse  there  is  nothing  antecedent  to  which  it  can  be 
referred.  Rex  v.  Alderton%  Sayer  280.  4  Rex  v.  Matthews,  9  St. 
5V.  682.    Jf.v.  Home,  Cowp.  672.     4  Co.  17. 

2d/y9  (Which  objection  is  to  the  first  assignment  of  perjury,) 
Whenever  perjury  is  assigned,  it  must  be  a  falsification  of  the 
defendant's  oath.  His  oath  is,  "  that  he  was  arrested  before 
«  he  had  been  within  his  own  house :"  to  contradict  this,  the 
assignment  states,  "  that  he  had  been  at  his  house,"  which  is 
consistent;  for  he  might  have  been  on  the  steps  of  his  house* 

4thly,  (Which  objection  goes  to  the  second  assignment  of  per- 
jury,) The  defendant  swore  that  he  was  arrested  "upon  the  steps 
"  of  his  own  door ;"  and  the  innuendo  introduce!  a  new  idea 

not 
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net  warranted  by  any  introductory  matter,  viz.  the  outer  door  of     1785. 
his  bouse. 


$tblj,  To  both  the  assignments  of  perjury  they  have  added  T^I"Q 
time  to  the  defendant's  oath,  and  made  it  of  the  essence  of  it.  Atlstt. 
Wherever  time  is  part  of  the  issue  to  be  tried,  it  must  .be  posi- 
tively averred,  and  not  introduced  under  a  videlicet.  Wherever 
time  is  put  under  a  videlicet,  it  canrtot  be  traversed.  It  is  stated, 
that  Ajleti  was  arrested  by  Lenard,  after  hearing  a  cause  in  Chan- 
cery, to  wk,  on  the  4th  of  August.  Time  is  also  mentioned  in 
the  itmuehdos,  when  there  is  not  a  word  of  time  in  the  defend- 
ant's oath :  non  constat,  therefore,  but  that  he  was  speaking  of 
the  3d  day  of  August.  Rex  v.  Greefe,  1  Balk.  513.  1  Lord 
Rmjm.  156.     2  Inst.  318.    3  tout.  230. 

6tbly,  The  perjury  is  said  to  have  been  committed  «  of  and 
"  concerning  the  said  complaint,"  without  saying  that  such  a 
complaint  existed :  but  it  ought  to  have  been  "  of  and  concern- 
« ing  the  premises."  Cro.  Joe.  19.  Cro,  EVtz.  148.  Rex  v. 
Tuchin,  J  St.  Tr.  527. 

Besrcrofi,  Cowfer,  and  Silvester,  against  the  rule,  insisted,  that 
drawing  indictments  for  perjury  was  rendered  more  easy  than  it 
was  formerly  by  23  Geo.  i.e.  x  1 .  and  that  the  Court  Would  not 
How  listen  to  so  many  trivial  objections  as  before  that  statute. 
{The  Couft  however  were  of  opinion,  that  the  statute  did  not 
apply  to  the  present  case,  it  being  only  intended  to  obviate  the 
difficulties  in  stating  the  whole  record  of  the  trial,  on  which 
the  perjury  had  been  committed ;  and  they  said,  it  would  have 
been  sufficient,  if  there  had  been  no  statement  of  the  proceedings 
in  the  Bang's  Bench.]  That  no  technical  expressions  were  ne- 
.  corny  in  an  indictment  for  perjury ;  as  in  the  cases  of  murder, 
burglary,  or  treason.  Vide  Rex  v.  Wfflies.  This  indictment  need 
sot  be  more  formal  than  an  indictment  for  a  libel.  That  an  in- 
dictment for  perjury  was  on  the  meaning,  not  on  the  exact  words, 
of  the  oath  *  and  if  the  jury  had  so  found  the  meaning,  the  assign- 
menu  were  good  in  law.  That  the  objections  were  all  made  on 
a  supposition  of  certain  omissions  in  the  indictment,  which,  on  a 
fiew  of  the  indictment,  were  found  not  to  be  warranted  in  fact. 
That  barely  reading  the  indictment  was  an  answer  to  them  all. 
As  to  the  1  st  objection,  it  is  clear  on  the  face  of  the  indictment 
(and  not  by  Way  of  argument  or  inference),  that  the  complaint 
vku  beard;  and  that  it  was  so  beard  before  the  Lord  Chancellor. 
The  case  cited  in  support  of  this  objection  was  4  Co.  44 :  but  that 
was  an  indictment  for  murder  \  this  for  perjury.    And  with  re- 

F  2  spect 
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1 785.     spect  to  the  particular  point  on  which'  the  judgment  was  arrest- 

' ed,  it  does  not  apply  to  this  case. 

The  Kino  Answer  to  the  2d  objection,  that  there  is  no  averment  that  the 
defendant  had  a  house  in  the  Haymarket,  nor  any  colloquium  about 
it,  and  that  it  is  first  introduced  by  way  of  innuendo,  whereby 
the  sense  is  extended.  There  is  no  weight  in  the  objection :  and 
it  is  not  like  the  case  of  the  barn  full  of  corn,  for  the  addition  in 
that  case  extended  the  criminality.  But  it  appears  put  of  Aylett* 
own  mouth,  from  the  complaint,  from  the  evidence,  and  frpm 
the.  oath,  that  he  had  a  house,  which  was  situate  in  the  Haymarket 
in  the  parish  of  St.  Martin  in  the  Fields.  The  true  rule  to  go  by 
in  these  cases  is  that  laid  down  by  Lord  Ch.  J.  De  Grey,  in  the 
King  v.  Home  (a)  ;  the  charge  must  be  such  "  that  the  Court 
<<  may  see  sudh  a  definite  crime,  that  they  may  apply  the  punish- 
«c  ment  which  the  law  prescribes." 

As  to  the  objection  of  adding  the  outer  door:  it  is  a  legal  and 
admissible  innuendo.  The  oath  is,  "that  he  was  arrested  upon  the 
"  steps  of  his  own  door,"  and  the  innuendo  explains  what  door 
is  meant.  The  defendant's  oath  must  have  related  to  the  outer 
door ;  for  if  it  had  been  any  other,  he  would  not  have  been  en- 
titled to  his  discharge.  This  therefore  does  not  come  within  the 
principle  of  the  case  cited  «  of  the  barn  full  of corn  /'  for  the  barn 
c<  being  full  of  corn"  was  a  new  idea  \  it  did  not  appear  in  any 
other  part  of  the  indictment,  and  was  a  material  addition. 

The  objection,  that  time  was  introduced  under  a  videlicet,  is 
not  true  in  fact.  «  The  4th  of  August'  is  mentioned  throughout 
the  whole  indictment.  Resides  no  authority  has  been  cited  to 
shew,  that  wherever  a  day  is  under  a  videlicet,  it  cannot  be  taken 
notice  of  as  the  real  day.  If  time  be  material,  it  may  be  proved, 
though  laid  under  a  videlicet :  and  if  immaterial,  it's  being  laid 
under  a  videlicet  will  not  render  it  material.  Johnson  v.  Pickett, 
E.  25  G.  3.  B.  R.  But  in  this  case,  if  it  be  material,  it  is  to  be 
found  in  other  parts  of  the  indictment  And  the  case  of  the 
King  and  Greepe,  cited  in  support  of  the  objection,  was  reversed 
in  parliament. 

.<  As  to  the  last  objection,  that  the  perjury  was  "  of  and  con- 
4*  cerning  the  said  complaint ;"  this  averment,  which  however 
is  commonly  inserted,  is  not  necessary.  But  if  any  allegation  be 
necessary,  the.  general  one  in  this  case  is  sufficient*  The  indict* 
ment  states  that  "  the  jurors  aforesaid  do  say,  that  E.  Aylett,  at 
"and  upon  the  said  hearing  of  the  said  complaint  upon  his  oath 

(< )  C«w/.  6*8, 

«  aforesaid, 
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44  aforesaid,  before,  &c.  in  manner  and  form  aforesaid  (which  re-      1 785. 
u  fers  to  every  thing  previous  to  those  words),  did  commit  wilful  - 


«  and  corrupt  perjury ."    They  also  cited  2  Hale's  P.  C.  193.     T^l,/N° 
On   the  whole,  the  meaning  of  the  several  words  having    atlitt. 
been  found  by  the  jury,  it  was  no  longer  in  the  defendant's 
power  to  say  they  did  not  bear  that  construction. 

Erskine,  Mingay,  Fielding,  and  Garrotu,  in  support  of  the  rule, 
went  over  the  same  grounds  of  objection,  which  Ershne  made  in 
obtaining  it.  During  the  argument  the  Court  observed  that 
Long's  case  in  5  Co.  was  considerably  shaken  in  2  Lord  Raym. 
1 169:  and  that  Vaux's  case  had  also  been  shaken.  Vide  Ventr. 
23.  3  KeUe  S !-(«)• 

Lord  Mansfield,  Ch.  J.     After  all  the  pains  that  have  been 

taken,  no  precedents  have  been  cited  on  indictments  for  perjury 

applicable  in  point  to  this  case,  or  to  the  objections  which  arise 

out  of  it :  much  less  any  series  of  determinations  to  prevent  us 

from  reasoning  and  deciding  this  case  on  the  principles  of  law. 

It  is  necessary  in  every  crime  that  the  indictment  charge  it  with 

certainty  and  precision  to  be  understood  by  every  body ;  alleging 

ail  the  requisites  which  constitute  the  offence:  butjevery  crime 

stands  on  it's  own  circumstances,  and  has  peculiar  rules. 

In  the  case  of  perjury,  I  take  the  circumstances  requisite  to  be 
these;  the  oath  must  be  taken  in  a  judicial  proceedings  before  a  com* 
fetent  jurisdiction  ;  and  it  must  be  material  to  the  question  depending* 
If  there  be  any  doubt  on  the  words  of  the  oath,  which  can  be  made 
more  clear  and  precise  by  a  reference  to  former  matter,  that  may 
be  supplied  by  an  innuendo.  There  must  be  an  allegation  of  time 
and  place,  which  are  sometimes  material  and  necessary,  and  some- 
times not.  As  to  the  first  constituent  part,  that  it  does  not  appear 
that  the  oath  was  taken  in  a  judicial  proceeding,  or  that  it  was 
heard  before  the  Lord  Chancellor,  and  therefore  that  a  material 
part  is  wanting;  I  agree  with  Mr.  Bearcroftt  that  there  is  no  other 
answer  necessary,  than  to  read  the  record.  If  words  can  make  a 
proposition  clear,  they  are  here  used.  Consider  the  nature  of  the 
,  proceedings  on  which  this  perjury  was  committed :  it  was  a  com- 
plaint personally  made  to  the  Lord  Chancellor  sitting  in  the  Court 
of  Chancery,  not  by  bill,  but  ore  tenus.  It  was  a  complaint  of  an 
arrest  by  a  solicitor  taken  in  returning  home  after  the  cause  was 
heard,  during  which  time  he  was  privileged.  And  this  is  a  well- 
known  privilege,  to  which  even  witnesses  in  a  cause  are  entitled* 


(*)  Vide  FUzg.  264. 

This 


70  CASES  in  MICHAELMAS  TERM, 

1785.     This  complaint  was  made  to  the  Lord  Chancellor,  and  the  de- 
fendant appeared  before  him  to  be  examined  touching  the  said 


^JfuS*  complaint  then  and  there  to  he  heard  On  the  hearing  of  the  said 
Atlitt.  complaint  before  the  said  Lord  Thurlow,  a  question  arose,  which  is 
stated  to  be  a  material  question.  Then  it  goes  on  to  state,  that* 
at  and  upon  the  bearing  of  the  said  complaint,  the  defendant  ap- 
peared and  was  sworn  before,  the  said  Lord  Thurhw,  who  had  a 
sufficient  authority  to  administer  an  oath.  Then  it  repeats  that 
at  and  upon  the  bearing  of  the  said  complaint  before  the  said  Lord 
Thurhw,  having  authority  to  hear  the  said  complaint,  and  to  ad- 
minister the  oath,  the  defendant  deposed,  tsfc.  I  protest  I  can- 
not comprehend  words  more  expressive*  The  act  of  hearing  was 
the  defendant's  deposition :  there  was  no  other  cause  to  be  heard  \ 
bearing  him  swear  was  hearing  the  complaint  •,  his  own  oath  was 
the  complaint ;  there  was  no  other  party  to  it  on  this  record  \  it 
was  a  summary  proceeding,  on  which  he  was  examined  on  oath* 
No  authority  has  been  cited  to  support  the  objection,  and  there 
is  nothing  in  reason  to  warrant  it* 

The  next  point  is,  as  to  the  innuendo.  Mow  the  business  of  an 
innuendo  is,  by  a  reference  to  preceding  matter,  to  fix  more  pre- 
cisely the  meaning  of  it.  The  complaint  was,  that  he  was  taken 
before  he  got  to  his  own  house  in  &•  Martin  in  the  Fields*  Now 
what  was  the  material  question  ?  The  complaint  cannot  be  dis- 
tinguished from,  the  material  question.  The  material  question  i» 
the  gist  of  that  which  he  swore.  His  house  in  the  Haymarket  in 
St.  Martin  in  the  Fields  is  not  another  house ;  but  it  is  a  more  par- 
ticular description  of  the  same  house.  It  was  not  a  question  put 
to  him  in  these  words.  He  was  examined — then  what  was  the 
materiality  ?  That  he  was  taken  before  he  got  to  his  house  in  the 
Haymarket.  Then  he  swore  he  was  taken  before  he  got  home* 
Where  is  that  ?  His  house  is  explained,  by  a  reference  to  what 
goes  before,  to  be  in  the  Haymarket, 

The  next  objection  is  that  the  outer  door  is  added  by  way  of 
innuendo.  There  was  no  occasion  for  the  innuendo*  What  is  hi* 
door,  but  the  outer  one,  as  to  the  defendant's  purpose  I  If  he 
spoke  of  an  inner  door,  that  would  not  entitle  him  to  hi* 
privilege* 

As  to  the  objection  of  the  /f***-^throHghout  the  whole  of  the 
feeord,  it  is  laid  to  be  on  the  4th  of  August ;  sometimes  with  a 
videlicet)  and  sometimes  without.  The  cause  was  heard  on  the 
4th  of  August ;  the  complaint  was  made  and  heard  on  the  4th  of 
August;  and  the  defendant  swore  on  the  4th  of  August.  If  the 

time 
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tirie  be  material,  it  must  have  been  proved  j  and  if  not,  it  may     1785. 
be  rejected,  as  it  is  laid  under  a  videlicet.  ■ 

I  am  of  opinion  that  the  rule  for  arresting  this  judgment  The^° 
should  be  discharged.  Arirtr* 

The  three  other  Judges  delivered  thdr  opinions  very  fully  to 
the  same  efifect.  Role  discharged. 


Jackson  against  Th€  Inhabitants  of  Calesworth. 

T  N  this  action,  which  was  grounded  oft  the  9  Geo.  1.  e.  42.  for  a  party 
**  setting  fire to  the  plaintiff's  house,  damages  to  die  amounf  of  SgjJ^ 
t$\L  were  recovered.     And  a  rule  having  been  obtained^  call-  co*i  (0  in 
rag  on  the  defendants  to  shew  cause  why  the  costs  of  this  action  "g^TS 

Should  not  be  taxed,  against    the 

Phtmer  shewed  cause  and  contended,  First,  that  no  costs  are  ahhough' 
due  under  this  act.  *&*  ?**■ 

-,  tner  with 

Costs  are  only  due  by  act  of  parliament ;  none  being  recover-  the  <Um«- 
aMe  at  common  law:  and  the  only  statute  which  gives  them  is  S"2o5T 
that  of  Ghutester  (a),  which  is  only  applicable  to  those  cases  t6  T*  *•_ 
what  damages  could  be  recovered  before  it  passed.    PUfirfs  K.  a6>. 
erne,  10  &.  1 15.  *.     In  this  case,  setting  fire  to  the  plaintiff's  ™f'§  *• 
house  amounted  to  arson  at  the  common  law,  and  he  could  not 
hate  recovered  any  damages  previous  to  the  passing  of  the  9G.  u 
which  gives  him  this  remedy ;  the  civil  injury  being  merged 
in  the  felony.    If  therefore  the  doctrine  laid  down  in  PiMtrfo 
case  be  law,  the  plaintiff  is  not  entitled  to  costs.     %  Inst.  289. 
Gt».  Hktory  of  the  C.  Pleas,  068.     Bull.  N.  P.  328.    In  #7/- 
km  v.  HUl  and  others  (4),  which  was  an  action  on  the  statute 
1  Cm.  1.  r.  5.  /.*  6.  for  demolishing  houses,  fste.  Piljbrd's  case  is 
recognized  as  law ;  and  the  plaintiffs  there  recovered  costs,  be* 
eme  the  stat.  1  &*  *.  did  not  creuu  damages *  "  the  party  In- 
jured being  entitled  to  damages  against  the  particular  person* 
"  who  pulled  down  his  house,-  at  common-  law."     This  distinc- 
tictt  is  further  exemplified  in  an  action  of  waste,  where  if  it  be 
fought  against  tenant  for  life  or  years,  the  plaintiff  shall  recover 
the  pfacewaBtedy  but  no  costs  •,  no  damages  being  recoverable  at 
common  law,  but  are  given  by  a  statute  subsequent  to  the  statute 
<tf  Giemeestt*.    But  if  it  be  brought  against  a  guardian,  or  tenant 
in  dower,  there  the  plaintiff  shall  recover  costs,  because  an  action 
toy  against  ttem  at  demmon  low.   9  Hmt  6.  6&  K  19  iftw*  6. 

{*)  6  Ed.  i.c.  x.  (b)  %  Wbu 91. 

10  St  in  an  action  a£inrt  s  gaoler  cm  the kot$os  *#//W  act.    BiMJbf.  C.B.  to. 

32.  J. 
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1785.     32.  *.     The  same  doctrine  holds  in  quare  impedit,  where  da«* 
mages  are  given  by  a  subsequent  statute  (a).     2  Inst%  362* 


J^CV°N    27  Zfai.  6.  10.    2  Jfoi.  4.  I7r    The  only  case,  which  at  first 

The  inba-   appears  to  vary  from  this  principle,  is  an  action  on  the  statute 

Cales-     °^  huc  an<*  cry  f°r  robbery  against  the  hundred,  where  costs 

«ro*Tn.     arc  jur>  but  even  in  that  case,  at  common  law  there  was  an 

obligation  on  the  huudred  to  keep  watch  and  ward ;  and  therefore 

damages  were  recoverable  against  the  hundred. 

[The  Court  seemed  inclined  to  think  that  no  such  action 
against  the  hundred  would  have  lain  for  not  keeping  watch  and 
ward  before  the  statute ;  they  not  being  a  corporation.] 

In  2  Wils.  92.  Mr.  J.  Batburst  said  "  that  the  statute  of  hue 
"  and  cry  did  not  create  damages,  but  only  gave  the  party 
"  robbed  a  different  remedy  from  that  which  he  had  before,  for 
"  the  party  robbed  before  that  statute  might  have  had  an  action 
.  "  against  the  hundred  for  not  keeping  watch  and  ward  (£)." 
In  3  Burr.  1723,  there  is  a  case  on  this  very  statute,  in 
which  the  plaintiff  was  nonsuited ;  and  on  the  Master's  doubt- 
ing whether  the  defendant  were  entitled  to  the  costs  of  the 
nonsuit,  it  was  brought  before  the  Court,  where  it  was  taken 
for  granted  that  the  plaintiff,  if  he  had  succeeded,  would  have 
been  entitled  to  costs,   and  as  it  was  reciprocal,  the  Court 
thought  he  should  be  liable  to  pay  costs.    But  in  that  case  the 
point  did  not  come  directly  in  question;  and  it  cannot  now  be 
considered  as  any  authority,  it  having  been  since  shaken  in  the 
case  of  Wilkinson  qui  tarn  v.  Allot  (c).     But 

2dly,  If  the  Court  should  be  of  opinion  that  any  costs  are  due,, 
the  act  of  parliament  having  limited  the  sum  to  200/.  and  the 
damages  here  being  191/.  such  costs  and  damages  taken  toge- 
ther should  not  exceed' 200/.  in  the  whole. 

This  matter  stood  over  on  account  of  other  business,  and 
afterwards  the  Court  stopped  the  other  side,  and 

Willes,  J.  said,  This  point,  on  looking  into  the  books,  ap- 
pears to  have  been  determined.  PiIford\  case  is  the  only  one 
which  bears  the  other  way,  which  Lord  Ch.  J.  Willes  seemed 
strongly  inclined  to  over-rule  in  the  case  in  Wilson  (d).  It  has- 
been  the  constant  usage  to  give  costs  in  actions- on  the  statute  of 
hue  and  cry*  And  wherever  damages  are  given,  costs  ought  to 
follow  of  course, 

Buller,  J.  Lord  Coke  in  his  second  institute  (*  )  lays  down  a. 
rule  different  from  that  in  Pi/ford's  case ;  for  he  says  "  This  clause 

(a)  IVtitm^  1.  c.  5.  (b)  RmsuI  v.  The  Men  of  Devom,  post,  1  voL  670. 

(0  Cw/.  366.  (4  %  frVs.  QJ.  (0  %  ImiU  189. 

"  (speaking 
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"  (speaking  of  the  statute  of  Gloucester)  doth  extend  to  give  costs,     .1 7 8  J. 
«  where  damages  are  given  to  any  defendant  or  plaintiff  by  any 


«  statute  made  after  this  parliament."  Jackson 

ajtj       1.1       t                 1  agmintt 

And  I  doubt  whether  such  an  action  against  the  hundred  as  The  inb*- 

that  mentioned  by  Mr.  J.  Bathurst  has  ever  been  brought.  ^aTes^ 

Rule  absolute  (a),  woeth. 

(a)  Salk.  206. 


Yates  against  Hall. 

fpHE  declaration  stated  that  at  the  time  of  the  capture  there-  A  promise 
*•   after  mentioned,  to  wit,  on  the  29th  May  1780,  there  was*  J£  /JjSJ^J 
an  open  war  between  Great  Britain  and  the  United  States  of  North  behalf  of 
America.  That;  at  that  timfe,  the  plaintiff  was  a  seaman  on  board  £?™?f 
a  sloop  called  the  Saville,  the  property  of  the  defendant,  at  the  *JP  WM  *— 
wages  of  4/.  per  month.  That  on  the  said*  day,  £sY.  one  Edward  monthly 
Macatter,  a  subject  of  the  United  States  of  North  America,  and  ZnTl^tht 
commander  of  the  Black  Princess  Cutter,  captured  the  Saville.  »^n,  in 
That  in  consideration  that  the  plaintiff,  at  the  request  of  the  de-  ducc  him  t» 
fcndant,  would  become  one  of  the  hostages  of  the  said  Edward  {j£°m*  *b 
Macatter,  for  securing  the  payment  of  a  large  sum  of  money,  binding  on 
agreed  by  the  master  of  the  Saville  to  be  paid  for  the  ransom  there--  Jj£ ^jy 
rfi  with  her  cargo,  the  defendant  promised  to  pay  him  the  like-  «hey  »ban- 
wagesof  4/.  per  month  for  every  month  that  he  should  be  detained  and  cargo. 
as  such  hostage.    That  the  plaintiff,  confiding  in  the  defendant's  ^fVUA3% 
promise,  became  one  of  the  hostages,  &c.  and  was  detained  in 
custody  as  such  hostage  for  three  years  and  ten  months ;  by  reason 
whereof,  &c.  the  defendant  became  liable  to  pay  to  the  plaintiff 
184/-  &c.     The  defendant  pleaded  the  general  issue. 

This  action  was  tried  at  the  sittings  after  Hilary  Term  last,  be- 
fore Lord  Mansfield  at  Guildhall,  when  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  the  Court  on  the  following  case  * 
•'That  the  Saville  was  on  the  29th  May  1780  captured  on  a 
*  voyage  from  Guernsey  to  Liverpool  by  the  Black  Princess  Privateer, 
11  Edward  Macatter  commander,  belonging  to  the  United  States 
u  of  North  America,  and  ransomed  for  4000/.  ,•  and  the  follow- 
w  ing  ransom  bill  given,  &c.  (prout.)    That  to  induce  the  plain- 
u  tiff  to  consent  to  be  a  hostage,  the  captain  agreed  with  him, 
"  and  engaged  for  his  owners,  that  he  should  be  paid  wages  at 
u  the  rate  of  4/.  per  month,  so  long  as  he  was  detained  a  hos- 
atage;  to  which  the  plaintiff  consented;  and,  in  consequence 
« thereof,  he  was  detained  as  a  hostage  till  the  27th  August  1 783. 

«  The 
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1785.  "  The  defendants,  owners  of  the  ship,  disputed  the  payment 
u  of  the  ransom  bill,  aft  being  more  than  the  value  of  the  ship 
"  and  cargo,  which  occasioned  a  suit  to  he  brought  in  the 
«  name  of  the  hostages  in  the  High  Court  of  Admiralty  of  Eng- 
"  land  against  the  defendant,  to  compel  the  payment  thereof; 
«  which  suit  was  dismissed.  That  an  appeal  was  brought  to  the 
"  High  Court  of  Delegates  against  the  said  judgment-,  and  the 
"  said  judgment  was,  by  the  Court  of  Delegates,  affirmed  (frout, 
"  £sV.).  That  the  net  proceeds  of  the  ship  and  cargo  were  paid 
"  to  the  captors  on  the  13th  August  17&3.  The  question  for 
"  the  opinion  of  the  Court  is,  Whether  the  plaintiff  be  entitled 
u  to  recover  in  this  action  ?" 

This  case  was  argued  in  ket  Easier  Term,  when  Knewlss  for 
the  plaintiff  contended,  that  the  hostage^  consent  was  necessary 
to  his  being  a  party  to  the  ransom  bill;  therefore  it  was  a  fresh 
contract,  independent  of  his  original  c*e.  That  he  laboured  un- 
der many  disadvantages,  which*  at  a  common  prisoner,  he  would 
not  be  liable  to:  for  he  must  remain  in  custody  till  the  ransom 
bill  was  paid.  That  there  are  many  determinations,  which  hold 
that  a  captain  may  bind  his  owners  by  contracts  for  their  benefit. 
That  it  is  laid  down  by  Lord  MansfiM  in  Crwptr,  2j)o,  «  That, 
"  where  a  man  is  under  a  legal  or  equitable  obligation  to  pay, 
u  the  law  implies  a  promise*  though  node  was  ever  made."  That 
the  plaintiff  cotdd  not  know  that  the  ransom  bill  meant  to.  bind 
the  Owners  for  more  than  die  value  of  the  ship  and  cargo* 
That  at  all  events,  he  was  still  an  hostage  for  the  read  value  of 
the  ship,  and  liable  to  be  detained  till  that  value  was  paid. 

Ridkji  for  the  defendant,  insisted  that,  from  the  moment  the 
ship  was  captured,  wages  ceased.  That  the  captain  had  exceeded 
his  authority;  and  had  no  right  to  bind  his*  owners  beyond  the 
value  <bf  the  ship.     1  MoUoyi  b.  2.  t.  t.  x.  10. 

The  Court  took:  time  to  consider*  And  now,  in  the  present 
Aficheetmtu  Tens*,  the  Court  gave  judgment ;  hairing  deferred  it 
so  ltong  on  account  of  a  difference  of  opinion* 

WifcLia,  J.  This  is  a  very  hard  ease;  the  aetkftr  ought  ter be 
supported  if  possible.  The  plaintiff  became  a  hostage  at  4/.  #** 
month.  This  contract  was  then-  supposed  to  be  for  the  benefit  of 
the  Owner;,  and  there  is  no  fraud  on the  part  of  the  captain*  The 
plaintiff  was  not  dompdlable  to  become  a  hostage,  but  volun- 
tarily engaged  himself;  He  continued  a  prisoner  for  above  threw 
years:  the  net  produced  the  ship  and.  cargo  war  not  paid  to  the 
captors  tiH  *78$v  fortfcc  cause  by  the  captccain^tfaenameof  the 
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hostage*  was  not  decided  in  the  Admiralty  Court  till  that  time,  1785. 
till  when  he  was  not  entitled  to  his  discharge.  The  Admiralty 
Court  thought  that  the  captor  couttl  not  recover  more  than  the 
value  of  the  ship  and  cargo,  because,  by  the  civil  law,  the  delivery  Haul, 
of  the  ship  and  cargo  is  a  discharge  of  the  ransom  bill,  and  of 
the  hostage,  who  is  only  a  security  that  the  ransom  bill  shall  be 
paid.  But  this  contract  of  the  captain  is  a  collateral  one,  in  which 
he  has  stipulated  for  himself  and  his  owners.  I  do  not  say  that  in 
every  case  the  captain  can  bind  his  owners  beyond  the  value  of  the 
ship  and  cargo,  for  if  he  could  he  might  ruin  them  at  any  time ; 
bat  I  think  there  are  some  instances  where  he  can,  and  I  think  this 
is  one.  Lord  Afmnsfitiifs  words,  reported  in  Crwper,  639,  are  very 
ftrong.  Vide  MMoy*  vol.  1 .  lib.  2.  c.  1.  s.  10.  The  owner  shall 
answer  the  act  of  the  master  generally ;  but  if  be  take  up  money 
beyond  what  is  necessary,  the  owner  shall  not  be  bound,  but  the 
Jttstef  himself.  I  will  put  this  case;  suppose  a  ship  be  driven 
ktto  a  foreign  port,  and  a  thorough  repair  became  necessary,  that 
the  master  directed  such  a  repair,  which  amounted  to  more  than 
the  value  of  the  ship ;  in  that  case  would  not  the  owners  be  liable  f 
I  think  they  would.  I  will  put  another  case ;  suppose  the  ship  and 
cugo  had  been  sold  for  half  their  value  only,  by  a  fall  in  the  mar- 
ket, would  not  the  owners  have  been  still  liable,  and  could  not 
die  plaintiff  have  recovered  ?  I  have  no  doubt  of  it.  This  is  a 
Imifiie  contract;  and  under  all  the  circumstances  this  is  a  rea- 
sonable engagement  of  the  master's,  with  a  view  to  benefit  the 
owners;  and  I  think  the  plaintiff  is  entitled  to  recover. 

Ashhu&st,  J.  We  are  not  to  consider  whether  it  were  expe* 
Aent  or  not  to  enter  into  this  contract.  The  master  was  the  only 
person  at  the  time  who  had  a  right  to  decide;  the  owners  had 
catnisted  the  ship  to  his  management;  he  was  their  agent,  and 
thought  he  was  acting  for  their  advantage  when  he  ransomed  the 
vessel.  It  was  necessary  that  a  hostage  should  be  given,  and  the 
master  had  no  right  to  throw  the  onus  on  any  of  the  crew  against 
their  will.  To  induce  the  plaintiff  to  become  so>  the  captain  en- 
tered into  this  contract.  The  plaintiff  considered  that  the  captain 
was  bound  by  it;  then  is  it  valid  and  binding  in  law  ?  As  a  ge- 
neral position,  it  is  dear  that  the  owners  are  bound  by  the  con- 
tact of  the  master;  this  may  be  collected  from  the  7  Gr»*2  c.  15. 
which  has  provided  for  the  security  of  the  owner  in  the  case  of 
«bc*alementa.  Before  that  statute,owners  were  liable  for  the  em. 
bftizlfgttgt  of  the  master  or  mariners  to  any  amount.  Thenkwould 
be  strange  to  say  that  the  owners  before  die  statute  should  be  an- 
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Hall,  master.  But  it  has  been  contended  that  owners  are  not  bound  be. 
yond  the  value  of  the  ship  and  cargo  •,  but  there  is  no  authority 
that  I  know  of  to  warrant  this  position  to  such  an  extent.  There 
are  only  two  exceptions  to  the  general  rule,  that  the  owner  is 
bound.  One  is  m  the  case  of  hypothecation,  the  other  in  the  case 
of  a  ransom  bill.  As  to  the  first,  in  truth  the  owner  is  not  bound 
at  ail>  the  lender  knows  nothing  of  the  owner,  he  gives  credit  to 
the  ship  only  j  from  the  form  of  the  contract,  he  cannot  go  beyond 
the  valueof  the  ship.  6 Mod.  79.  1  Sali.  35.  As  to  the  ransom  bill, 
it  was-determined  in  the  case  of  Htlly  and  Grant)  Trin.  2  J  G.  3. 
that  the  owners  were  not  liable  beyond  the  value  of  the  ship  and 
cargo.  I  was  not  present  when  that  case  was  decided,  but  I  do 
not  mean  to  dissent  from  the  determination.  In  transactions  of 
this  kind  between  persons  of  different  states,  it  is  for  the  honour 
of:  nations  that  these  contracts  should  be  invariably  performed. 
The  captor  has  it  in  his  power  to  use  the  Crew  in  what  manner  he 
pleases;  they  have  the  idea  of  liberty  before  their  eyes,  and  would 
probably  make  any  agreement  to  be  free,  and  therefore  would 
not  hesitate  to  contract  beyond  the  value  of  the  ship  and  cargo, 
to  the  ruin  of  the  owners*  But  as  it  is,  no  one  can  be  hurt : 
the  owners  cannot,  because  they  have  the  liberty  of  abandon* 
ing  their  ship  altogether  ;  the  captors  cannot,  because  they  re- 
ceive the  ship  and  cargo*  Then,  if  this  case  has  nothing  to  do 
with  hypothecation  or  ransom  bill,  it  is  a  mere  case  of  contract. 
The  consideration  at  the  time  was  ostensibly  for  the  benefit  of 
the  owners  ;  the  master  was  entrusted  with  the  ship  and  all  its 
concerns  %  he  judged  it  to  be  for  their  benefit,  and  the  hostage 
regarded  the  captain  as  a  person  competent  to  engage  for  his 
owners,  and  could  not  tell  that  it  was  not  for  their  advantage. 
It  is  a  good  consideration,  if  it  either  import  to  be  a  benefit 
to  the  person  for  whom  the  thing  is  done,  or  a  loss  to  the  party 
who  does  it.  Here  it  was  for  the  benefit  of  the  owners.  I* 
there  any  thing  in  the  nature  of  the  contract  which  should  pre- 
vent the  owners  from  being  personally  liable  ?  In  actions  for 
wages  they  are  clearly  liable,  and  no  questions  about  the  value 
of  the  ship  are  ever  asked.  This  contract  being  subsequent  to 
the  capture,  is  totally  unconnected  with  any  question  about  the 
loss  of  wages  on  account  of  the  loss  of  the  ship*    Upon  the 
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whole,  as  this  was  a  proper  subject  of  contract,  as  the  con-     1785. 
sideration  was  meritorious,  as  it  was  made  by  a  person  haying 
a  competent  authority  to  contract,  as  there  was  no  collusion      a£atma 
between  the  parties,  and  the  sailor  entered  into  the  contract      Hall. 
on  the  faith  of  the  person,  and  not  of  the  ship,  there  is  no- 
thing in  justice,  reason,  or  law,  to  prevent  the  plaintiff  reco- 
vering. 

Buller,  J.  (after  stating  the  facts.)     This  is  an  action  against 
the  owner  of  the  ship ;  and  therefore  it  is  quite  unnecessary  to  de- 
termine whether  the  consideration  for  the  promise  made  by  the 
captain  be  sufficient  in  point  of  law  to  maintain  it,  unless  the  cap- 
tain had  a  power  to  bind  his  owner  by  such  promise.    In  order 
to  prove  that  the  captain  had  such  a  power,  it  was  argued  by  the 
counsel  for  the  plaintiff,  that  the  captain  can  bind  the  owner  by 
contracts  made  for  bis  benefit.     I  agree  in  that  position,  and  think  the 
counsel  stated  it  accurately.    The  question  then  is,  whether  this 
contract  were  for  the  benefit  of  the  owner  ?  The  contract  was  made 
in  order  to  obtain  a  ransom  of  the  defendant's  ship :  but  the  ran- 
som was  for  more  than  the  value  of  the.  ship  and  cargo.    That 
ransom  was  not  for  the  benefit  of  the  owner  \  for  it  effectually  de- 
prived him  of  his  whole  property  both  in  the  ship  and  the  cargo : 
and  if  the  ransom  itself  were  not  for  the  benefit  of  the  owner,  no 
additional  charge-  thrown  upon  him  on  account  of  the  ransom 
could  make  it  so.    The  captain  has  not  by  law  a  power  of  bind- 
ing the  owners  beyond  the  value  of  the  ship  and  cargo.  Merchants 
would  be  in  a  most  deplorable  situation  if  that,  power  were  ex- 
tended; for  it  would  be  to  put  it  in  the  power  of  the  captain  to 
involve  his  owners  in  the  most  certain  ruin.     It  would  be,  as  Lord 
Nottingham  said  in  a  case  before  him,  29  Car.  2.  (a),  to  make  mas- 
ters the  owners  of  all  men's  ships  and  estates.     In  1  Sid.  4 1 1 .  it  is 
stated  as  the  custom  to  repair  ships  upon  the.  credit  of  their  bot- 
toms; as  ships  are  liable  for  their  repairs,  but  not  the  owners 
without  their  assent,  so  as  to  charge  their  persons.  The  merchant 
trusts  thecaptain  with  the  ship  and  cargo.     As  far  as  they  go,  the 
captain  has  a  power  of  binding  his  owners,  and  he  may  hypo- 
thecate the  ship ;  but  that  only  in  case  of  necessity  in  a  foreign 
port,  and  not  for  his  own  debt.     Lex  Mercat.  95,  6.    If  he  bor- 
row money  to  repair  or  victual  the  ship  when  there  is  no  occasion 
•for  it,  he  alone  is  debtor,  and  not  the  owners*     Lex  Mercat.  53. 
Molloj,  315./.  10.     Hot.  11,12.  and  Moor,  918.    If  the  repairs 
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1785.  exceed  die  value  of  the  ship,  I  think  die  owners  have  a  right  to 
abandon  her,  and  discharge  themselves $  for  the  merchant  trusts 
the  captain  no  farther  than  with  the  value  of  the  ship ;  and  there- 

3a".  fore  the  captain  cannot  bind  the  merchant  farther.  And  the 
creditor,  when  he  advances  his  money,  has  two  securities,  and 
only  two,  viz.  the  body  of  the  ship  and  the  person  of  the  master. 
It  is  only  in  respect  of  the  sbip>  that  the  master  can  bind  the  rtvner. 
If  the  owner  keep  the  ship,  he  keeps  her  subject  to  the  charge 
the  master  has  brought  upon  her.  If  he  relinquish  the  ship,  he 
is  not  liable  to  the  charge.  Hie  keeping  the  ship  is  proof  of  his 
assent,  and  so  brings  him  within  the  rule  stated  in  Shkrfin.  But 
when  he  abandons  her,  the  case,  with  respect  to  him,  is  the  same 
to  all  intents  and  purposes,  as  if  she  never  had  been  ransomed  at  all. 
The  Legislature  saw  the  mischief  of  suffering  captains  or  masters 
to  bind  their  owners  to  any  extent,  in  so  strong  a  light,  that  even 
incases  where  the  owners  trust  the  captains  with  the  care  and  cus- 
tody of  other  persons'  goods,  they  in  the  7th  year  of  Geo.  2.  passed 
an  act  to  provide  that  owners  of  ships  should  not  be  liable  beyond 
the  value  of  the  ship  and  freight  for  embezzlements  committed 
without  their  knowledge.  This  act  was  made  in  consequence  of 
the  case  of  Btucbir  v.  Lsmvm  (*),  where  the  goods  were  lost  by 
the  negligence  or  embet  alement  of  the  master,  and  the  master  was 
entitled  to  the  freight  of  those  goods  for  his  own  benefit,  and  the 
action  was  brought  against  the  owners.  The  Court  thought  that 
case  was  not  to  be  distinguished  from  the  common  case  of  the  cat* 
tier,  and  that  the  owner  was  liable  for  the  act  of  the  master  where 
he  acted  within  the  coptpass  of  his  employment.  But  where  a 
master  ransoms  a  ship  for  more  than  her  value,  he  acts  within  no 
compass,  no  bounds  at  all.  I  agree  that  at  common  law  the  owners 
were  liable  for  the  full  value  of  goods  shipped  on  board  their  ves- 
sels ;  for  they  were  in  all  respects  rightly  considered  as  common 
carriers.  But  it  was  only  in  respect  of  the  general  obligation, 
which  the  law  by  its  positive  rules  throws  on  carriers,  that  they 
are  liable  to  that  extent.  But  that  does  not  at  all  apply  to  the 
■present  ease.  My  proposition  is,  that  the  owners  are  not  liable 
for  the  act  of  the  master  farther  than  they  trust  him.  When  they 
trust  him  with  the  carriage  of  goods  for  hire,  they  trust  him  to 
the  extent  of  the  value  of  those  goods ;  and  for  his  default  they 
are  liable  to  that  extent  to  the  owner  of  the  goods,  but  no  far- 
ther.   If  the  waggoner  chose  to  employ  a  number  of  persons  to 
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guard  hie  waggon,  I  know  of  no  law  or  reason  which  could  com-  1785. 
pel  the  owner  to  pay  that  charge.  If  a  captain  of  a  ship  chose  to 
contract  with  two  or  three  privateers  to  guard  him  against  an 
enemy  dnring  a  voyage,  there  is  no  foundation  for  charging  the 
owners  on  such  a  contract  $  not  even  though  it  should  appear  that 
enemies  infested  the  sea,  and  that  there  was  danger  \n  the  voyage. 
B*t,  without  having  recourse  to  possible  or  imaginary  cases,  in 
which  the  injustice  of  binding  the  owners  by  the  contracts  of 
the  master  to  any  extent  is  glaring,  it  seems  to  me  that  all  the  ad* 
judged  cases  on  the  subject  decide,  or  at  least  imply,  that  they 
cannot  be  liable  beyond  the  value  of  the  interest  with  which  they 
trust  die  master. 

It  has  been  sail  that  if  the  ship  be  ransomed,  and  proceed  on 
to  voyage,  the  sailors  will  be  entitled  to  their  wages  and  the 
owners  bound  to  pay  them.  No  authority  has  been  cited  to  sup- 
port that  position,  and  the  general  rule  of  law  is,  that  if  the  ship 
be  captured,  the  wages  are  lost,  a  Lord  Rajm.  1212.  The  ransom 
il  anew  purchase  of  the  ship  \  and  it  will  deserve  great  consider- 
ation before  it  is  determined  that  after  a  ransom  the  owners  shall 
be  liable  to  pay  wages  for  the  time  which  elapsed  before  the  cap- 
tme.  If  the  sailors  should  be  entitled  to  wages  for  the  remainder 
of  the  voyage  (which  has  not  yet  been  determined)  that  right 
Mut  be  founded  purely  upon  equity  \  and  then  to  bind  the  owners 
poionally,  I  think  it  would  be  incumbent  on  them  to  shew  that 
the  owners  had  accepted  and  taken  the  ship ;  for  unless  die  owners 
do  dot,  die  ship,  as  far  as  they  are  concerned,  is  to  be  considered 
u  if  she  were  never  ransomed  at  all.   The  owners  have  the  elec- 
tion after  a  ransom  to  take  the  ship  or  to  abandon  her. 

h  Trwafcr  v.  Watsm  («),  which  was  a  motion  for  a  prohibition 
to  a  suk  in  die  Admiralty  against  the  ship  and  goods  by  the  cap- 
toia  who  had  ransomed  her  and  was  himself  a  hostage,  there  was 
not  the  least  idea  of  binding  the  owners  beyond  the  value  of  the 
ship  and  cargo ;  and  the  suit  was  against  the  property  only,  and  not 
against  the  owurs.  And  in  Johnson  v.  Skippen  (*),  where  the  ship 
wu  hypothecated  for  money  laid  out  on  necessaries,  and  a  libel 
preferred  against  the  ship  and  owners  to  compel  the  payment  of 
the  money,  a  prohibition  was  moved  for,  Holt,  Ch.  J.  said  the 
Miter  has  no  authority  to  sell  any  part  of  the  ship,  and  his  sale 
transfers  no  property  \  but  he  may  hypothecate*  And  since  the 
proceedings  in  the  Admiralty  are  against  the  owners  as  well  as 

against 
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1785.     against  the  ship,  let  a  prohibition  go  quoad  the  proceedings  against  the 
>  owners,  and  let  them  go  on  to  condemn  the  ship. 

Yates  .  in  Helley  v.  Grant  (a)  Lord  Mansfield  said  he  did  not  recollect 
^iALL.  any  case,  where  the  ransom  was  for  more  than  the  value  of  the 
ship ;  but  in  such  a  case  he  thought  it  equitable  to  say  that  the 
captain  had  exceeded  his  authority,  and  that  the  parties  had  gone  - 
upon  a  mistake :  but  the  consequence  is,  that  the  ship  and  cargo 
must  be  restored.  If  they  be  delivered  up  in  lieu  of  the  ransom 
bill,  that  is  an  indemnity. 

In  the  case  of  Graham  and  Totes  v.  Hall,  before  the  delegates 
on  the  3d  of  July  1 783,  the  judge  of  the  Admiralty  first  held,  and 
on  appeal  four  civilians  and  three  judges  unanimously  determined, 
that  the  captain  could  not  bind  his  owners  beyond  the  value  of 
the  ship  and  cargo ;  and  the  owners  having  abandoned  the  ship 
and  cargo,  the  Court  dismissed  the  suit  which  was  brought  by  .the 
hostages  against  the  owners.    That  suit  was  between  the  parties 
to  this  cause,  and  was  on  the  very  ransom  now  under  considera-r 
tion;  for  the  present  plaintiff  and  the  other  hostage  brought  their 
suit  in  the  Admiralty  Court  to  compel  the  defendant,  as  owner  of 
this  ship,  The  Saville,  to  redeem  them  by  paying  the  full  amount 
of  the  ransom  bill.  But  the  Court  of  Admiralty,  and  the  Court  of 
Appeal,  held,  that  by  the  delivery  up  of  the  ship  and  cargo,  the 
owners  were  discharged.  The  money  arising  from  the  sale  of  the 
ship  and  cargo  was.  then  in  the  Admiralty,  and  alL  the  doctors 
agreed  that  their  Court  would  not  suffer  the  money  to  be  taken 
out  till  the  hostages  were  released;  and  that  the  Court  of  Admi- 
ralty mFrance>  on  haying  proof  that  the  money  was  in  our-Court 
of  Admiralty,  would  order  the  hostages  to  be  released. 
.    The  power,  contended  for  in  this  case,  is  dangerous  to  the  last 
degree;  for  after  a  capture,  unless  the  ship  can  be  ransomed  on 
reasonable  terms,  the  personal  interest  of  the  captain  leads  him  to 
betray  his  owners.   He  is  concerned  only  in  getting  his  liberty; 
and  whatever  the  terms  of  obtaining  that  liberty  may  be,  provided 
he  can  throw  the  burden  on  his  owners,  it  is  of  little  import  to 
him.  It  is  hardly  possible,  and  highly  improbable,  that  a  master 
.  can  ever  ransom  a  ship  for  more  than  its  value,  without  knowing 
that  it  is  so.     If  he  do  know  it,  he  is  guilty  of  a  fraud  in  at* 
tempting  to  bind  his  owners  beyond  the  value:  and  it  is  no  an- 
swer to  say  that  the  captain  understood  that  the  ransom  was  for 
the  benefit  of  the  owners,  if  in  fact  it  were  not  so. 

(«)  IV.  »3  G.3.  B.& 

The 
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The  power  of  the  master  or  captain  must  be  founded  on  sotnc     1 785, 

rule  of  law,  and  that  rule  of  law  must  have  some  certain  bounds.  — 

The  rule  must  be  either  that  he  has  a  general  right  to  bind  his     Yate* 
owners  by  all  contracts  respecting  the  ship,  or  that  he  can  only     Hall. 
bind  them  by  such  contracts  as  are  fir  their  benefit ',  not  exceeding     / 
the  value  of  the  ship.    A  general  and  unlimited  power  is  contra- 
dicted by  every  law-book  on  the  subject.  If  it  were  allowed,  and 
the  captain  borrowed  ten  times  the  value  of  the  ship,  the  owners 
ought  to  be  answerable.  But  let  him  borrow  what  he  will,  if  the 
owner  abandon  the  ship,  he  is  no  longer  answerable.  If  the  power 
be  confined  to  contracts  for  the  benefit  of  the  owner,  this  con- 
tract was  not  for  his  benefit,  and  therefore  cannot  bind  him. 

I  have  considered  this  contract  with  the  plaintiff  as  part  of  the 
emtradfir  the  ransom;  for  it  arises  out  of  it,  was  connected  with 
it,  and,  if  the  plaintiff  were  not  compellable  to  .become  a  hostage* 
was  necessary  for  obtaining  the  ransom :  and  if  the  owners  can- 
not be  bound  beyond  the  value  directly,  that  is,  by  the  ransom 
bill,  I  cannot  conceive  that  they  may  be  bound  beyond  the  value 
wBrectly,  or  by  contracts  made  with  other  persons,  for  the  pur- 
pose of  completing  the  ransom. 

If  this  promise  be  considered  as  a  distinct  contract,  and  imam* 
meted  with  the  ransom,  I  think  the  case  is  still  stronger  against  the 
plaintiff;  for  then  the  question  will  be,  whether  the  master,  by 
contracts  not  relative  to  the  ship,  unattended  with  the  smallest  ad- 
vantage to  the  owner,  but  made  for  the  master's  own  conveni- 
ence and  advantage,  can  bind  his  owners.  If  that  can  be  sup- 
ported, by  the  same  reason,  if  a  ship  be  captured,  and  no|  ran- 
somed, and  the  master  promise  to  pay  wages  to  all  the  sailors  whilst 
they  are  prisoners,  the  owner  must  be  bound  by  his  promise. 

It  is  a  hardship  on  the  sailors  that  they  must  suffer  by  the  events 
of  war,  in  consequence  of  their  being  in  the  owner's  service :  but 
it  is  a  calamity  which  must  be  borne  by  all  on  whom  it  falls.  The 
owner  suffers  by  the  loss  of  his  property ;  the  sailors  by  the  loss  of 
their  liberty.  The  law  cannot  guard  against  the  hardships  attend- 
ant on  such  an  accident :  it  founds  no  system  upon  it,  nor  affords 
any  relief  on  that  ground.  But  all  arguments  on  the  hardship  of 
a  case,  either  on  one  side  or  the  other,  must  be  rejected,  when  we  .     . 

are  pronouncing  what  the  law  is ;  for  such  arguments  are  only 
quicksands  in  the  law,  and,  if  indulged,  will  soon  swallow  up 
Ctery  principle  of  it.  Besides,  if  it  could  avail  in  this  case,  I 
drink  it  would  weigh  in  favour  of  the  owner* ;  for  having  lost  the 
Vol.  I.  G  whole 
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whole  of  his  property,  he  ought  not  to  have  any  farther  burden 
thrown  upon  him  on  account  of  it;  therefore  I  am  of  opinion 
that  the  plaintiff  cannot  recover. 

Lord  Mansfield,  Ch.  J.  I  have  thought  much  upon  thi» 
subject,  and  I  have  not  been  able  to  make  up  my  mind  to  say, 
that  the  plaintiff  ought  not  to  recover.  The  contract  was  a  fair, 
honest,  and  just  contract  at  the  time:  it  was  only  an  agreement 
that,  if  a  man  would  become  a  hostage,  he  should  have  his  com* 
mon  wages  for  his  maintenance;  and  this  is  totally  collateral  to 
die  contract  about  the  prize;  it  is  independent  of  the  ransom. 
The  plaintiff  vfas  privy  to  no  fraud;  he  knew  nothing  of  the 
value  of  the  ship ;  but  he  only  consented  to  become  a  prisoner,  on 
condition  of  the  ship's  being  restored.  By  the  law  of  nations  the 
captain  has  a  power  to  ransom.  This  is  for  the  benefit  of  the 
owners:  but  it  has  been  doubted  whether  it  be  for  the  benefit  of 
the  public:  and  it  is  now  taken  away  by  act  of  parliament  in 
England  (a).  As  between  the  captors  and  the  owners,  the  cap- 
tain had  a  power  as  far  as  the  value  of  the  ship  and  cargo,  which 
value  may  be  diminished  various  ways;  but  that  by  no  means 
afiects  the  present  plaintiff,  who  has  been  a  prisoner  all  this  time. 
There  is  no  case  like  this  in  the  civil  law,  or  in  the  law  of  Eng- 
land; and,  without  any  authority,  I  should  be  very  loth  to  say, 
that  this  sailor,  who  has  been  the  means  of  obtaining  the  liberty 
of  the  rest  of  the  crew,  should  not  receive  his  wages ;  and  I 
have  not  been  able  to  bring  myself  to  say  that  upon  principle  he 
shall  not  recover. 

•    Judgment  for  the  plaintiff. 

(*)  %%  Geo.  3.  c,  jy. 


Buxton  and  Another  against  Mardin. 

HPHE  defendant,  being  indebted  to  the  plaintiffs  in  206/.  4/. 

•*•    on  the  8th  June  1 769  executed  a  bond  and  warrant  of 

attorney  for  payment  thereof.     On  the  28th  May  1772  he  was 

discharged  under  an  insolvent  act  of  the  12  Geo.  3.  c.  23.    No 

ghrea  before  proceedings  were  had  against  him  on  this  bond  and  warrant 

till  Trinity  Term  1785,  when  judgment  was  en- 
vent  act,  of  tered  up  on  the  bond  and  warrant  of  attorney :  on  which  a 

which  the  r  ^  ' 

defendant  is  entitled  to  take  advantage  by  pleading  in  discharge  of  his  person,  t0V.  will  not  warrant 
a  tfoaml  eueemtim  under  the  act.  But  the  Court  will  give  the  plaintiff  leave  to  plead  the  insolvent 
act  for  the  defendant,  and  aign  a  special  judgment  under  it ;  for  the  warrant  of  attorney  will  pre* 
dude  the  defendant  from  laying  there  it  no  debt.    [lB.UF.i%S>  TM  to6o.  jth  Edit] 

Jleri 
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Jieri facias  issued,  directed  to  the  sheriff  of  Middlesex  to  levy  of  the     1 785. 
defendant's  goods  (except  the  necessary  wearing  apparel  and  bed* 


BUXTOM 


<Bng  of  himself  and  family,  and  the  working  tools  and  implements     a„ima 
necessary  for  bis  trade,  not  exceeding  20I.  in  tie  whole)  as  well  a   Ma*din« 
debt  of  412/.  8/.  as  also  63  shillings  costs. 

Marshal  had  obtained  a  rule  to  shew  cause  why  the  judgment  in 

this  cause  should  not  be  set  aside,  and  the  writ  ofji.fi.  executed 

thereon  j  and  he  grounded  his  motion  on  the  34th  and  35th 

sections  of  the  1 2  Geo.  3. ;  the  first  of  which  declares,  "  that  the 

'<  future  effects  of  insolvents  (except  clothes  and  tools,  of  the 

"  value  of  20/.)  are  to  be  liable  as  before  the  act;  and  that  any 

**  creditor  may  at  any  time  hereafter  sue  out  execution  on  any 

m  judgment  at  the  time  of  the  act  recovered,  but  not  against  his  per- 

€«  son,  &V."    The  latter  clause  provides,  "  that  any  creditor 

**  may,  at  any  time  after  the  insolvent's  discharge,  commence  and 

m  prosecute  any  action  or  suit  against  the  prisoner  or  fugitive  for 

u  any  sum  due  at  the  time  of  his  discharge/9 

This,  it  had  been  contended,  was  neither  a  judgment  recovered 
at  the  time  of  the  act,  nor  a  judgment  obtained  on  an  action  com- 
menced and  prosecuted  since  the  act. 
GMs  was  prepared  to  shew  cause:  but 
Bullbh,  J.  observed,  that  this  was  a  special  execution  taken  out 
on  a  general  judgment.  That  if  the  defendant  chose  to  avail  him- 
self of  this  act  of  parliament,  he  must  do  it  by  pleading  it,  when 
the  judgment  must  be  special :  and  if  he  do  not  plead  his  in- 
solvency, the  judgment  must  be  general.  But,  at  all  events,  the 
execution  must  follow  the  judgment.    Here  the  defendant  had 
no  opportunity  of  pleading  this  act.    If  the  judgment  had  been 
entered  generally  against  the  defendant  before  his  discharge,  no 
special  execution  could  be  taken  out  on  that,  without  first  suing 
oat  a  scire  facias. 

GiUs  said,  there  was  a  difference  between  a  warrant  of  attorney 
to  confess  a  judgment,  and  an  action  in  the  usual  way.  In  the 
former  case,  when  a  man  confesses  a  judgment,  he  waves  all 
benefit  of  his  plea,  by  declaring  to  the  plaintiff  he  will  plead 
nothing:  and  this  is  like  that  case;  for  the  defendant  waves 
his  right  of  pleading  the  act. 

Bullb*,  J.  Wherever  a  man  neglects  to  take  advantage  of 
any  defence  which  he  has  at  the  time,  he  waves  it:  but  here  he 
fad  not  a  defence  at  the  time  of  giving  the  warrant  of  attorney. 

Ga  At 
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j  .g  -  As  this  point  was  not  the  foundation  of  the  motion,  the  coun- 

___  sel  were  desired  to  look  farther  into  it*  Afterwards, 
Buxton  GMs  against  the  rule.  If  it  be  true  that  the  defendant  was 
mIr'din.  discharged  under  the  insolvent  act,  he  has  no  reason  to  com- 
plain ;  for  the  execution  is  only  against  the  goods  warranted  by 
the  act ;  and  if  he  were  not  discharged,  he  has  less  reason  to 
complain ;  for  it  was  for  his  benefit  to  have  the  execution  spe- 
cial. As  to  a  scire  facias  j  the  act  of  parliament  dispenses  with  it; 
for  it  says,  *'  that  a  creditor  may,  at  any  time  hereafter,  sue  out 
"  execution,  &c.  on  a  judgment  recovered"  This  is  an  execu- 
tion on  a  judgment  recovered.  {Per  Cur.  There  was  no  judg- 
ment at  the  time.)  This  was  the  same  thing ;  for  the  defendant 
had  given  a.  warrant  of  attorney  to  confess  a  judgment ;  and  if 
any  judgment  could  be  entered  up  under  that  warrant  of  attor- 
ney, it  must  be  general.  Eyen  supposing  the  proceedings  were 
irregular,  it  is  not  pretended  that  the  debt  is  not  a  fair  one ; 
that  the  defendant  did  not  give  the  warrant  of  attorney ;  that 
under  the  execution  the  things  excepted  in  the  statute  were 
taken.  This  then  is  only  a  bare  irregularity,  which  was  not  the 
ground  on  which  the  defendant  applied  to  the  Court.  And 
wherever  a  party  comes  against  the  justice  of  the  case  merely 
to  complain  of  an  irregularity,  the  Court  will  not  relieve  him, 
unless  he  come  in  the  first  instance. 

Marshal^  in  support  of  the  rule,  submitted  three  propositions 
to  the  Court. 

i st%  That  a  judgment,  entered  under  a  power  of  attorney, 
must  be  warranted  by  that  power)  and  consequently  that  a  ge- 
neral power  only  warrants  a  general  judgment. 

ldly>  Since  the  act  of  12  Geo.  3.  a  general  judgment  cannot 
be  entered  against  an  insolvent,  unless  by  his  own  acquiescence. 

3<tfy,  A  discharge  under  an  insolvent  act  is  a  countermand  of 
a  power  of  attorney. 

In  support  of  the  first,  he  cited  Co.  Lit.  112.  181.  258. 
I  Mod.  1.    1  Balk.  399.   3  Burr.  1471.    He  was  then  stopped  by 

Lord  Mansfield,  who  said,  It  is  clear  the  judgment  is 
wrong,  as  it  cannot  be  entered  up  generally  by  virtue  of  the 
power  of  attorney  since  the  act,  without  giving  the  defendant 
an  opportunity  of  pleading  in  discharge  of  his  person.  But  the 
warrant  of  attorney  is  conclusive  in  another  action  on  it. 

Bullei, 
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Buller,  J.    This  warrant  of  attorney  will  preclude  the  de-     1785. 
fendant  from  saying  there  is  no  d?bt :  but  the  statute  has  given  — — — 
a  defence  as  to  his  person  and  wearing  apparel,  &c.  and  that      *  J™, 
must  be  put  on  record  before  judgment.     Now,  if  a  tare  facias   Maeoik. 
had  been  brought  on  that  judgment,  the  defendant  could  only 
have  pleaded  matter  subsequent  to  it ;   so  that  the  defendant 
had  no  way  whatever  of  availing  himself  of  the  privilege  of  the 
act  but  by  pleading.    The  plaintiff,  perhaps,  on  an  application 
to  the  Court,  would  be  permitted  to  plead  the  act  for  him.     This 
judgment  is  wrong,  agd  must  be  set  aside. 

Rule  absolute. 

Gibbs  then  obtained  a  rule  to  shew  cause  why  the  plaintiff 
should  not  be  at  liberty  to  enter  a  plea  under  the  insolvent  act 
for  the  defendant,  and  take  his  judgment  under  the  statute;  and 
the  Court  recommended  it  to  die  defendant's  counsel  not  to  ob- 
ject to  it. 


The  King  against  Jenkinson. 

rr*HE  defendant,  having  been  convicted  before  two  justices  No  costs  ire 
-**   in  a  penalty  under  the  lottery  act,  removed  the  proceedings  J^/^/, 
into  this  Court  by  certiorari.   On  an  application  to  the  Master  to  rcmoving 
tax  the  costs  of  the  ctrtiorariyhc  had  doubted  whether  he  had  a  proceed- 
power  to  do  so  -,  on  which  a  motion  was  made  for  the  direction  ™**l  ""!"* 

*  a  recogni- 

of  the  Court  to  the  Master  to  tax  them.  sance  been- 

Plumer  against  the  rule.    The  general  rule  is,  that  where  there  ttatimVof 
is  no  recognizance  on  removing  summary  proceedings,  there  are  r?movio8 
no  costs.    Here  the  defendant,  on  removing  these  proceedings,  ceedings. 
entered  into  no  recognizance :  and  the  Court  has  no  power  to  ^Ifon"^1*" 
tax  costs  in  this  case  under^the  statutes  respecting  costs  in  cri-  in  the  Court 

,  ,.  to  whether 

minal  proceedings.  they  will 

Sylvester  in  support  of  the  rule.     The  costs  applied  for  are  8™nt  *  "rT 
those  of  removing  the  proceedings  by  certiorari f  and  not  the  costs  in  future, 
before  the  magistrates.     The  conviction  below  was  right  and  c^penhe 
proper ;  and  this  Court  has  since  confirmed  it.    If  no  costs  are  Part7 t0  en" 
allowed,  all  the  convictions  under  this  act  would  be  removed  by  recogni- 
certiorari  :  by  which  means  the  act  would  be  evaded.  Mncc* 

He 
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1785.         He  then  cited  the  King  v.  Bush,  B.  R.  E.  20  Geo.  3.  and  in- 
sisted that  the  Court  had  a  power  to  order  the  costs  to  be  taxed 


TJ^°  under  the  13  Geo  2.  c.  18. 

Jenkih-  Lord  Mansfield,  Ch.  J.  By  the  rule  of  law,  the  King  nei- 
ther  receives  or  pays  costs.  We  are  aware  of  the  mischiefs  of 
granting  certiorari*  for  vexatious  purposes ;  and  it  is  discretionary 
in  the  Court  whether  they  will  grant  them  or  not.  For  the 
future,  we  will  oblige  the  party  applying  for  a  certiorari  to  enter 
into  a  recognizance  to  pay  costs :  but  we  are  not  authorized  to 
grant  them  by  the  13  Geo.  2.  c.  18.  without  a  recognizance. 

Rule  discharged. 


THE  END  0?    MICHAELMAS   TEEM. 


CASES 


ARGUED  AND  DETERMINED 


IM  THE 


COURT  OF  KING'S  BENCH, 


IN 


Hilary  Term, 

In  the  Twenty-Sixth  Year  of  the  Reign  of  Geoegb  III.        178& 


Sheldon  Executor  of  Sheldon  against  Baker*     w«in«i**% 

^VN  a  motion  by  Law  to  discharge  the  defendant  on  filing  An  exec*. 
^-^  common  bail,  on  the  insufficiency  of  the  affidavit  on  which  ^j*^ 
he  had  been  held  to  special  bail,  it  appeared  that  the  plaintiff1  hold  to  bail, 
had  sworn  to  the  debt  as  follows :  JJ'JJJ  £e£ 

"  W.  Sheldon,  executor  of  W.  Sheldon,  &c  maketh  oath.  &V.  *f*  *• 
u  That  the  defendant  is  justly  and  truly  indebted  unto  this  de-  [%B.&JR. 
«  ponent  as  the  sole  executor  of  W.  Sheldon,  his  late  father  de-  a9^ 
"  ceased,  in  1000/.  and  upwards,  for  money  had  and  received 
"  by  the  defendant,  as  receiver  of  the  rents  and  profits  of  the  said 
«  W.  Sheldon  deceased,  as  appears  to  this  deponent  to  be  the  true  ba- 
"  lance  upon  the  said  J.  Bakers  stewardship  account ,  by  him  delivered 
«  to  this  deponent,  as  executor  of  the  said  W.  Sheldon,  and  from 
u  the  several  articles  of  disbursement  therein  contained  having 
«  been  carefully  examined  with  the  vouchers,  &c" 

The  objection  to  this  affidavit  was,  that  the  plaintiff  had  not 
added  "that  he  believed  the  account  to  be  true."  And  in  sup- 
port of  it  was  cited  Barclay  and  others,  assignees,  &V   against 

Hunt.   4  Burr.  1992. 

Bcarcrofi) 
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1786.     '    Bearcroft,  and  Baldwin,  now  shewed  cause;  and  contended, 
that  this  case  was  distinguishable  from  that  cited,  because  this  af- 


S"  "&rfH    **davit  wa8  founded  on  the  defendants  own  account.     That  though 

Baser,    it  did  not  state  in  words  "  that  the  plaintiff  believed  the  account 

"  to  be  true,"  yet  in  substance  it  conveyed  that  meaning ;  and 

it  was  as  full  as  any  executor  could  go,  when  swearing  to  the 

balance  of  an  account  delivered  in  by  the  defendant  himself. 

Lord  Mansfield,  Ch.  J.  The  judgment  in  Barclay  and  Hunt 
was  given  on  full  consideration  ;  and  is  decisive  of  the  present 
question.  The  plaintiff  ought  to  have  added  that  he  believed  the 
account  to  he  true. 

Buller,  J.  The  general  rule  is,  that  there  must  be  a  posi- 
tive affidavit;  the  cases  of  assignees,  executors,  &c.  are  by  way 
of  exception  to  that  rule  *,  then  a  party  claiming  under  that  ex- 
ception  must  shew  a'  case  where  it  has  been  allowed.  In  those 
cases,  if  he  swear  that  be  believes  it  to  be  true,  it  is  as  much  as 
he  can  do,  because  the  transaction  in  general  does  not  come 
within  his  own  knowledge.  But  there  is  no  case,  where  the 
affidavit  has  been  allowed  to  be  sufficient  to  hold  the  defendant 
to  special  bail,  without  adding  the  belief  of  the  party  who 
made  it. 

Rule  absolute  (a). 

(a)  Vide  MtulunxU  v.  Macknxie,  post.  7x6.    Sivayne  V.  CramonJ,  post.  4  VoL  176. 
H.  Bl.  R*p.  C.  B.  %4$.  and  Whaler  v.  Copland,  post.  5  vol.  364. 


yJ^tSSb.  Gist  against  Mason  and  Others. 

w}"n  a      /"1ASE  for  money  had  and  received,  to  recover   the  pre- 

policy  does    1     .       .  •  i-  •         r   •  j  :„        i_ 

not  appear  ^  mtums  upon  certain  policies  of  insurance  underwritten  by 
tf  h  'to C be  *c  plaintiff.  This  was  tried  before  Lord  Mansfield  at  the  sit- 
illegal,  the  tings  after  last  Michaelmas  Term  at  Guildhall,  when  the  follow- 
noTgram  a  ing  facts  appeared :,  That  the  defendants  were  West  India  mer- 
mderlo  U*  c^nts,  and  had  property  in  the  islands  captured  by  the  French 
the  defend-  last  war.  That  it  was  a  common  practice  to  supply  these  islands 
poof  that  it  ^lth  provisions  from  Ireland,  notwithstanding  they  were  in  the 
was  so;  but  hands  of  an  enemy,  that  the  defendants,  who  acted  as  their  own 
have  shewn  brokers,  had  for  this  purpose  employed  neutral  vessels,  and  had 
truT  How  caused  faun  t0  "*  underwritten  by  the  plaintiff  from  different 
far  trading   port6  in  the  Continent  to  Ireland*  thence  to  Madeira*  and  St. 

with  an         r  %  . 

enemy  is  illegal  in  a  subject  ?  Qu.  [Sec  Stat.  33  G/e.  3.  c  27.]    [a  Mar.  R.  %$$.] 

Thomas* 
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Thomas  ;  and  to  all  of  them  was  annexed  the  liberty  of  going  to  any     1 786. 
of  the  captured,  islands. 


It  had  been  long  doubted  whether  these  policies  were  legal :      2l*Zt 
but  in  the  case  of  the  Bella  Juditba  (0),  whereon  a  similar  policy    Maion. 
was  effected,  the  Court  were  of  opinion  that  the  assured  could 
not  recover. 

The  plaintiff  in  consequence  of  the  above  decision  had  refused 
to  pay  where  there  had  been  a  loss. 

The  defendant's  counsel  at  the  trial  contended,  that  as  these 
voyages  were  illegal,  and  as  both  the  parties  were  in  pari  delicto^ 
the  maxim  of  law  melior  est  conditio  possidentis  ought  to  pre- 
vail: but  Lord  Mansfield,  being  of  opinion  that  these  policies 
were  not  illegal  on  the  face  of  them,  directed  a  verdict  for  the 
plaintiff. 

Bearcroft  now  moved  for  a  new  trial  to  let  the  defendants  into 
evidence  to  prove  that  this  kind  of  trading  was  so  notoriously  ille- 
gal that  the  plaintiff  must  have  known  it  to  be  so;  that  the  rea- 
son why  this  evidence  was  not  offered  at  the  trial  was  founded  on 
a  presumption  that  the  jury  of  their  own  knowledge  must  have 
concluded  that  the  illegality  of  these  contracts  was  known  to  the 
parties  at  the  time  of  making  them. 

Lord  Mansfield,  Ch.  J.    This,  upon  the  face  of  it,  is  the  [6T.R  23, 
case  of  a  neutral  vessel.   It  is  no  where  laid  down  that  policies  H'if  s^r[ 
on  neutral  property,  though  bound  to  an  enemy's  port,  are  void.  548.] 
And  indeed  I  know  no  cases  that  prohibit  even  a  subject  trading      v 
with  the  enemy,  except  two ;  one  of  which  is  a  short  note  in  Roll, 
Air.  (J),  where  trading  with  Scotland,  then  in  a  general  state  of 
enmity  with  this  kingdom,  was  held  to  be  illegal*  and  the  other 
was  a  note  (which  is  now  burned)  which  was  given  to  me  by 
Lord  Hardwicke,  of  a  reference  in  King  William's  time  to  all  the 
Judges,  whether  it  were  a  crime  at  the  common  law  to  carry  com 
to  the  enemy  in  time  of  war;  who  were  of  opinion  that  it  was  a 
misdemeanour. 

By  the  maritime  law,  trading  with  an  enemy  is  cause  of  con- 
fiscation in  a  subject,  provided  he  is  taken  in  the  act;  but  this 
does  not  extend  to  a  neutral  vessel. 

(«)  DmJmaJy  against  ty*U*m,  Mitb.  2$  G*.  3.    N.B.  la  that  case  the  Court  de- 
cided principtdlv  upon  the  ground  of  an  embargo  having  been  bid  on  provisions  in 

(*)  %R41.Abr.\12* 

ASHHURST, 


Gist 
againd 
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1786*         Ashhurst,  J.   The  defendant  makes  this  application  to  the 
Court  in  order  to  supply  his  own  negligence,  when  it  is  evident 
a£ama     ^e  was  not  taken  by  surprise  at  the  trial.  If  it  do  not  appear  on 
Mason,    the  face  of  the  policy  that  it  is  void,  it  ought  to  have  been  shewn 
by  evidence  :  but  no  such  evidence  was  pfFered. 

Buller,  J.  As  to  the  illegality  of  the  contract  being  within 
the  knowledge  of  both  parties,  such  a  fact  is  not  to  be  taken  for 
granted ;  what  passes  between  two  parties  can  never  be  such  a 
matter  of  notoriety  as  should  be  left  to  a  jury  to  presume. . 

Rule  refused  (*). 

(•)  fide  I  Wilt.  98.  SaU.  653. 


yf^;h#  Ludford  against  Barber. 

A  ^b""  HP**1**  wa8  an  action  of  covenant  for  rent  in  arrear.  The 
the  tensnt      ■""    declaration  stated  that  "  Whereas  before  and  at  the  time 

which^th"  "  °*  *c  ma*"ng  °*  *c  indenture  hereinafter  mentioned,  one  John 

reversioner,  «  Bracebridge  Ludford  and  the  said  John  Ludford  (the  plaintiff) 

then  under  "  WCTC  respectively  seised  of  the  premises  hereinafter  mentioned 

age  b  «  to  be  demised,  (that  is  to  say,)  the  said  John  Bracebridge  Lud- 

not  executed  €tford  in  his  demesne  as  of  freehold  for  term  of  bis  lye,  and  the 

tdd  on'the  u  8aid  7ohn  Ludford  rf  the  retorsion  thereof  expectant  on  the  de- 

death  of  «« termination  of  the  said  estate  of  the  said  John  Bracebridge  Lud- 

for  life;  w  ford  in  his  demesne  as  of  fee;  and,  being  so  respectively  seised, 

and  an  ex-  «  by  a  certain  indenture  made  at  Nuneaton  in  the  said  county  of 

ecution  by  '  .  f  ,  .         r  „  .  «  .  • 

the  rever-  "  Jvarwtck,  on  the  3  I8t  day  of  January  1 770,  between  the  said 
^^y  «  John  Bracebridge  Ludford  and  the  said  John  Ludford  of  the 
is  no  con-  «  age  of  thirteen  years,  son  and  heir  apparent  of  the  said  John 
it,  so  as  to  <c  Bracebridge  Ludford,  of  the  one  part,  and  the  said  John  Barber 
*«*&*  «c  of  the  other  part;  the  said  John  Bracebridge  Ludford  and  the 
action  of  «  said  John  Ludford  for  the  considerations  therein  mentioned  did, 
Howlfrthe  "  a"d  eac^  ?f  t^em  &**  according  to  their  several  and  respective  e*» 
lessee  night  cc  totes  and  interests  therein,  demise,  grant,  lease,  £sV.  unto  the  said 
estopped,  if  "  John  Barber,  his  executors,  administrators,  and  assigns,  all 
hadn^him-  «  those  several  mines,  veins,  delphs,  beds,  and  lymphs  of  coal, 
self  shewn  «  &c.  [particularly  describing  them  ;]  to  have  and  to  hold  the 
ntta  Suit*"  a  **&  naines,  &c.  unto  the  said  John  Barber,  his  executors,  ad- 
the  lease  «  ministrators,  and  assigns,  from  the  29th  September  then  last 
ceutdTby*  u  P*8**  *or  **  tcrms  of  2l  7car8  anc*  l9  y0*18*  mating  together 

siooertffl  after  the  death  of  the  tenant  for  life,  Qu  ?  Whether  bankruptcy  b  •  plea  to  an  action  of 
far  rait,  Qu.1 

"40 
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•«  40  years;  yielding  and  paying  therefore  yearly  and  every  year     178& 
•*  for  so  many  years  of  the  said  several  terms  as  the  said  John  * 

**  Bracebridge  Ludford  should  live,  once  in  three  weeks,  if  the  same  h^£™ 
4(  should  be  demanded,  or  otherwise,  as  the  coals,  cobbles,  and  Bakes** 
"  alack  in  the  said  indenture  after  mentioned,  should  be  sold  and 
«  disposed  of  at  the  will,  and  upon  the  demand,  of  the  said  John 
"  Bracebridge  Ludford  and  his  assigns  during  his  lifetime,  and 
«  after  his  decease  in  like  manner  for  the  remainder  of  the  said 
"  terms  to  the  said  John  Ludford,  his  heirs  and  assigns,  the  sum 

*  of  one  shilling  and  sixpence  as  a  mine-rent  for  each  and  every 
u  load  of  coals  that  should  be  gotten  and  sold,  or  converted  into 
«  coaks,  and  so  sold  upon  or  within  the  said  premises:  And  also 
<f  yielding  and  paying  yearly  and  every  year,  tsfc .  over  and  above 

*  the  said  mine  rent  of  is.  6d.  the  same  proportionable  yearly 
"  rents  or  sums  of  money,  which  the  several  tenants  or  occupiers 

*  of  the  said  several  farms  and  enclosed  lands  then  did  or  should 
«  pay  during  the  terms  by  the  said  indenture  granted,  for  all  such 
a  parts  of  the  said  farms  and  lands  as  the  said  John  Barber  should 
u  find  necessary  to  make  use  of  for  the  better  and  more  effectually 
u  getting  and  vending  the  said  coals,  &c.  during  so  long  time  as 
u  the  said  John  Barber 9his  executors,  administrators,  and  assigns, 
"  should  occupy  the  same,  for  the  purpose  before  mentioned." 
Then  followed  an  express  covenant  from  the  lessee,  his  execu- 
tors, administrators,  and  assigns,  for  the  payment  of  the  rents. 
Then  it  stated  a  covenant  by  the  defendant,  "  That  he  would 
u  work  the  said  colliery  in  such  a  manner  as  in  all  events  to  get, 
"  sell,  and  pay  rent  for,  at  least  1 000  loads  of  coal  in  each  and 
*erery  year  during  the  said  terms ;  or,  in  default  of  so  getting 

*  and  selling  1 000  loads  in  each  year,*  should  and  would  pay  unto 
u  the  said  John  Bracebridge  Ludford  and  his  assigns,  for  so  many 

*  Tears  of  the  said  terms  as  he  should  happen  to  live,  and  after  his 

*  decease,  to  the  said  John  Ludford  and  his  assigns,  so  much  money 

*  as  together  with  the  mine-rent  of  ix.  6d.  per  load  should  make 

*  up  the  full  sum  of  75/.  a  year,  for  each  and  every  year;  the  first 

*  of  such  payments  of  75/.  per  annum  certain  rent  to  commence 

*  from  such  time  as  the  sale  of  the  dry  seven  foot  coals  in  Thomas 

*  Mm/s  [one  of  the  tenants j  grounds  should  cease  to  produce 

*  loo/,  per  annum,  pursuant  to  an  agreement  made  between  the 

*  aaid  John  Bracebridge  Ludford  and  the  said  defendant,  dated, 

*  kfc.  By  virtue  of  which  said  demise  the  said  defendant  after* 

*  wards,  to  vrit,  on  31st  of  January,  in  the  year  aforesaid,  en- 

tered, 
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1 786*      "  tered,  &c.  and  was  and  still  is  possessed  thereof.  That  the  said 

"John  Bracebridge  Ludford  afterwards,  to  wit,  on  the  1st  March 

"who*  u  jn  6  fZt  Nuneaton  aforesaid,  died  so  seised  of  the  said  premises  in 
Baib*k.  <c  his  demesne  as  of  freehold,  for  the  term  of  his  life,  and  that  he, 
'<  the  said  John  Ludford,  after  be  attained  his  age  of  21  years,  to  wit, 
«  on  the  1st  February  1779,  at,  &c.  did  duly  execute  and  confirm  the 
«  said  lease  for  the  remainder  of  the  said  term  then  to  come  and 
«  unexpired  in  the  said  demised  premises  to  the  said  John  Barber. 
"  That  after  the  making  of  the  said  indenture,  and  after  the 
"  death  of  the  said  John  Bracebridge  Ludford,  to  wit,  on  the  3d 
«'  December  1780,  and  on  divers  other  days  and  times  between 
"  that  day  and  the  first  of  June  1784,  the  defendant  did  get  and 
"  sell  upon  the  said  demised  premises  a  large  quantity,  to  wit, 
"  20,000  loads  of  coals,  and  also  did  get  and  convert  into-coak, 
"  and  so  sell,  another  large  quantity,  to  wit,  other  20,000  loads  of 
"  coals  upon  the  said  premises,  and  by  reason  thereof  the  said 
"  defendant  then  and  there  became  liable  to  pay  to  the  plaintiff 
"  the  sum  of  3000/.  being  at  and  after  the  rate  of  is.  6d.  for 
"  every  such  load  of  coals,  &c. ;  yet  that  the  defendant  hath 
?«  not  paid,  &c. 

"  And  further,  that  since  the  death  of  the  said  John  Brace- 
"  bridge  Ludford,  to  wit,  in  the  1 2th  year  of  the  said  term,  com- 
<(  mencing  from  the  29th  September  1780,  and  ending  on  the 
"  29th  September  1781,  the  said  defendant  did  not  work  the  said 
"  colliery  in  such  manner  as  to  get,  sell,  or  pay  rent  for  1000 
"  loads  of  coals,  or  any  part  thereof,  in  that  year ;  by  reason 
"  whereof  the  defendant  became  liable  to  pay  to  the  plaintiff  the 
"  further  sum  of  75/.  Gfc .  yet  the  defendant  hath  not  paid,  &c." 

It  then  stated  a  similar  breach  for  non-payment  of  75/.  &c. 
from  29th  September  178 1,  to  29th  September  1782. 

A  similar  breach  for  non-payment  of  75/.  fcfc.  from  29th  Serf* 
tember  1782,  to  29th  September  1783. 

Then  it  stated  that  "  after  the  making  of  the  said  indenture, 
"  to  wit,  on  the  29th  September  1780,  the  sale  of  the  dry  seven 
"  foot  coal  in  the  said  Thomas  Atkins's  grounds  in  the  said  ind^n- 
"  ture  mentioned,  did  cease  to  produce  100/.  a  year;  by  reason 
M  whereof,  &c.  the  certain  rent  of  75/.  per  annum  became  due 
"  and  payable,  &c.  and  that  225/.  of  the  said  certain  rent  of  75I 
«  per  annum  for  three  years,  ending  on  25th  March  1784,  be- 
«  came  due  and  payable  to  the  said  plaintiff  for  the  said  demised 

"  premises ;  yet  that  he  hath  not  paid,  &V. 

Pleas, 


> 
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Pleas,  no  rent  in  arrear,  to  each  of  the  five  breaches.  1786. 

6th,  And  for  further  plea,  fey,    «  As  to  all  the  said  sup- 


«  posed  breaches  of  covenant  the  defendant  says  that  the  said  Lfn,F.°*D 

«  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action    Baiiii. 

«  against  him,  because  he  saith  that  the  said  John  Ludfird  did 

^  net  at  the  time  of  making  the  lease  in  the  declaration  tmentioned  by 

Htbeiaid  J.  B.  Ludfird,  nor  at  any  time  during  his  lifetime,  nor 

"fir  a  long  time,  to  wit,  the  space  of  two  years  after  bis  death,  exe- 

«  cute  the  said  lease:  and  that  upon  tbt death  of  the  said  J.  B.  Lud- 

"fird  the  said  lease  and  demise  did,  before  any  of  the  rent  or  money 

w  w  the  said  declaration  mentioned  became  due  or  payable,  to  wit, 

"on the  said  1st  day  of  March  in  the  said  year  1776,  when  the 

«mdJ.B  Ludfird  so  died,  cease  and  determine,  &c." 

Tthf  "  As  to  all  the  money  in  and  by  the  said  declaration 

,  "  alleged  to  be  due  before  and  on  the  second  of  December  in  the 

"  2 1  st  year  of  his  present  Majesty,  the  defendant  pleads  gene- 

« rally  that  he  became  a  bankrupt  on  2d  December,  and  that  the 

"  cause  of  action  in  respect  of  such  money  accrued  before,  life  " 

8th.  "  As  to  so  much  of  the  rent  and  money  mentioned  in 

"  die  several  breaches  of  covenant  in  the  said  declaration  as- 

w  signed,  and  which  by  the  said  declaration  are  supposed  to 

w  hare  become  due  to  the  said  plaintiff,  he  the  said  defendant 

"  says  that  the  said  plaintiff  ought  not  to  have  his  aforesaid 

<c  action  thereof  maintained  against  him,  because  he  says  that 

"he  the  said  defendant,  after  the  making  of  the  said  indenture 

"  in  the  said  declaration  mentioned,  and  before  the  exhibiting 

"of  the  bill,  &c.  to  wit,  on  the   ist  day  of  October  17799  and 

"from  thence  until  the  day  of  suing  out  the  commission  of 

a  bankrupt  hereafter  mentioned,  was  a  trader  within  the  intent 

"  and  meaning  of  the  several  statutes  made  and  then  in  force 

"  against  bankrupts,  to  wit,  a  miner,  dealer  in  coals,  Iffe   and 

"  during  all  that  time  there  sought  his  livelihood  and  way  of 

"living  by  buying  and  selling:  and  the  said  defendant  so  being 

"  such  trader,  CfjV.  afterwards,  and  before  any  of  the  said  rent 

"  or  money  became  due  and  payable,  to  wit,  on  the  2d  of  Decern- 

"fcrin  the  2 1  st  year  aforesaid,  became  and  was  indebted  to 

"one  Abraham  Bracebridge  in   100/.  for  money  lent,  &c.  and 

"  being  so  indebted,  isfc.  became  a  bankrupt  within  the  intent 

"and  meaning  of  the  statutes  against  bankrupts.    That  the 

*  said  Abraham  Bracebridge,  on  the  2d  of  December  in  the  21st 

u  year  aforesaid,  petitioned  the  Lord  Chancellor  for  a  commis- 

«  skrn  of  bankrupt  against  the  defendant ;  that  on  the  said  pcti- 

«  tion 
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1786.     «  tion  being  exhibited,  afterwards  and  before  any  of  the  sums 
"  of  money  in  the  breaches  assigned  became  due,  and  before  any 


4«£*  D  C<  breach  °t  *c  covenants  aforesaid,  to  wity  on  the  ad  of  December 
Sa&jsr,  «  in  the  2  rst  year  aforesaid,  a  commission  issued,  &c.  That  on 
"  the  6th  day  of  December  in  the  aist  year  aforesaid,  the  commis- 
fC  sioners  named  in  the  said  commission  of  bankrupt  duly  adjudge 
"  ed  and  declared  the  defendant  to  have  been  and  become  on  the 
"  day  of  issuing  the  said  commission,  and  then  to  be,  a  bankrupt, 
"  &V.  And  afterwards  and  before  any  of  the  sums  of  money 
"  in  the  said  breaches  assigned,  or  any  part  thereof,  became  due, 
to  ivit,  on  the  6th  of  December  in  the  year  1780,  the  said 
commissioners  bargained,  sold,  disposed,  and  set  over,  (among 
"  other  things,)  the  said  indenture  of  lease  in  the  said  declaration 
"  mentioned,  and  all  the  estate  and  interest  of  the  said  defend- 
"  ant  of,  in,  and  to,  the  same,  and  of,  in,  and  to,  the  pre* 
"  mises  thereby  demised,  unto  one  David  Cadell  and  his  assigns, 
«  in  trust  for  the  creditors  of  the  said  defendant  j  by  virtue  of 
"  which  said  assignment  all  the  estate  and  interest  of  the  said 
«  defendant,  &c.  became  and  was  vested  in  the  said  David 
"  Cadell,  and  he  then  and  there  became  possessed  of  the  said 
"  demised  premises,  and  continued  so  thereof  possessed  till 
«  the  14th  day  of  March  17  81:  And  that  afterwards,  to  wit, 
"  on  the  said  14th  day  of  March  1 781,  the  said  defendant  then 
"  remaining  and  continuing  a  bankrupt  as  aforesaid,  the  said 
'*  David  Cadell  and  the  said  commissioners  bargained,  disposed, 
"  assigned,  and  set  over,  (among  other  things,)  the  said  inden- 
"  ture  of  lease,  and  all  the  estate  and  interest  of  the  said  defend* 
"  ant,  of,  in,  and  to,  the  same,  to  the  said  Abraham  Bracebridge 
"  and  WWiam  Greaves,  (they,  the  said  A.  Bracebridge  and  W. 
u  Greaves,  being  duly  chosen  assignees  of  the  debts,  credits,  &c. 
«  of  the  said  defendant,)  for  the  residue  of  the  said  term  >  by  vir- 
"  tue  of  which  said  assignment  all  the  estate,  interest,  &c  of 
«  the  said  defendant  of  and  in  the  said  indenture  of  lease,  and  of, 
"  in,  and  to,  the  premises  therein  demised,  became  and  was 
"  vested  in  the  said  A.  Bracebridge  and  W.  Greaves,  and  the 
"  same  from  thence  hitherto  hath  been  and  still  is  vested  in  them 
"  the  said  A.  Bracebridge  and  W.  Greaves  the  said  commission 
"  still  remaining  in  full  force,  fete.  And  they  then  and  there 
"  became  and  were,  and  from  thence  hitherto  have  been,  pos- 
"  sesscd  of  and  in  the  said  demised  premises,  &V.  (a)" 

(<0  k  was  not  mentioned  in  the  pleadings  that  the  defendant  had  obtained  hta 
certificate. 

8  Repli- 
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Replication  to  the  lit,  2d,  3d,  4th,  5th,  and  7th,  pleas;  and     1786. 
issues  thereon.     General  demurrer  to  the  6th  and  8th  pleas ; 


and  joinder  in  demurrer.  L^JL°" 

This  was  argued  last  Michaelmas  Term  by  Wood  in  support   Bah™. 
of  the  demurrer*  and  Morgan  against  it  \  and  now  on  this  day 
by  Balptj  for  the  demurrer :  Wilson  was  to  have  argued  on  the 
other  side,  but  was  stopped  by  the  Court. 

For  the  plaintiff  it  was  contended,  as  to  the  6th  plea,  that  the 
defendant  is  estopped  by  his  indenture  from  pleading  such  a 
plea ;  because  it  is  averring  a  fact  contrary  to  the  indenture* 
It  might  have  been  different  perhaps  if  it  had  been  by  deed  poll. 
A  party  is  estopped  by  the  date  of  his  indenture  as  much  as  he 
is  with  respect  to  the  estate  of  the  lessor.  This  lease,  on  the 
face  of  it,  imports  to  be  a  lea$e  from  a  tenant  for  life,  and  him 
in  reversion  ;  and  the  defendant  having  executed  it,  cannot  now 
be  permitted  to  contradict  the  indenture,  and  to  allege  that  the 
lease  was  not  executed  as  it  imports  to  be.  1  Leon.  156.  1  Rol. 
Mr.  87a.  3  Leon.  403. 

But  supposing  he  is  not  estopped,  there  is  no  fact  introduced 
into  this  plea  to  shew  the  date  of  the  lease  material.  The  ma- 
terial fact  here  is,  whether  there  be  any  rent  in  arrear  or  not. 
If  it  had  been  averred  that  the  rent  became  due  before  the  exe- 
cution by  Ludford  the  son,  that  might  have  been  such  a  mate- 
rial fact  as  to  have  induced  an  inquiry  into  the  date  of  the  lease. 
This  lease  before  the  execution  and  confirmation  by  the  plaintiff 
wai  only  voidable,  not  absolutely  void :  from  the  moment  the  son 
executed  the  lease,  it  became  a  valid  one ;  and  the  breaches  are 
*ot  assigned  till  a  time  subsequent  to  the  execution  of  the  lease 
bj  the  reversioner.  So  that,  whether  the  lessee  be  estopped  or  not 
by  the  date  of  the  deed,  it  makes  no  difference ;  for  there  was  a 
ftlid  and  subsisting  lease,  between  the  parties  at  the  time  the  rent 
accrued ;  and  the  6th  plea  is  no  bar  to  the  plaintiff's  demand. 

As  to  the  8th  plea,  the  circumstances  disclosed  by  this  plea 
neither  extinguish,  nor  transfer,  this  debt.  The  defendant  has 
not  pleaded  his  certificate,  and  of  course  no  advantage  which  he 
might  derive  from  that  can  be  taken  here.  This  plea  is  founded 
on  this  reason,  that  the  lessee  is  become  a  bankrupt,  and  by  law 
his  estate  is  transferred  to  the  assignees.  But  there  is  a  distinc- 
tion between  an  action  of  debt  and  an  action  of  covenant.  In 
an  action  of  debt  (0),  as  in  Wadham  and  Marlowe,  (which  was 
brought  on  an  implied  covenant  in  law,  the  reddendum,)  where 

the 
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1 786.     the  bankrupt  pleaded  his  bankruptcy,  the  assignment  by  the  com- 
missioners to  the  assignees,  and  his  certificate,  the  Court  held 


™",*°  that  an  action  of  debt  on  the  reddendum  against  a  lessee,  whose 
^*BSRa  estate  had  been  transferred  by  law  to  an  assignee,  could  not  be 
*J  maintained.  And  it  is  clear  in  Marsh  znd  Brace  (a)  that,  after 
the  lessor  had  assented  to  an  assignment,  no  action  of  debt  could 
be  brought.  The  case  of  Wadham  and  Marlowe  went  on  an  ac- 
ceptance in  law,  because  every  man's  assent  is  virtually  included 
in  an  act  of  parliament :  but  that  was  decided  solely  on  the  nature 
of  an  action  of  debt,  which  arises  out  of  the  perception  of  the 
rents  and  profits.  For  on  an  express  covenant  to  pay  rent,  cove- 
nant lies  against  the  lessee  for  rent  arrear  after  his  assignment  (£). 
And  in  Barnard  versus  Godscall  (c)  it  was  determined  that  an 
action  would  lie  against  the  lessee  on  an  express  covenant  to 
repair,  after  an  assignment  by  him,  and  acceptance  by  the  lessor. 
In  the  case  of  express  covenants,  the  lessor  has  his  election 
which  of  the  two  he  will  sue,  either  the  lessee  or  the  assignee  * 
for  the  lessee  expressly  covenants  for  himself  and  his  assigns. 

The  distinction  between  actions  of  debt  and  covenant  is  well 
taken,  and  recognized  in  1  Saund.  237. 

As  therefore  it  is  clear  that  a  lessee  cannot  by  bis  own  act  dis- 
charge himself  from  his  express  covenant,  the  question  here  is, 
whether  the  present  defendant  can  discharge  himself  from  his  ex- 
press covenant  by  an  act  of  bankruptcy.  This  depends  partly  oft 
his  own  act  and  partly  on  the  operation  of  law ;  his  trading  and 
becoming  a  bankrupt  were  his  own  acts ;  but  the  transferring  of 
the  estate  was  the  act  of  law.  Now  his  becoming  a  bankrupt 
almost  amounts  to  a  crime,  and  therefore  should,  not  operate  so 
as  to  discharge  him  from  his  covenant.  He  may  perhaps  be  dis- 
charged by  eviction,  where  another  person  has  a  better  right ; 
because  that  arises  from  the  lessor's  defect  of  title.  But  the  cases 
of  Mayor  v.  Steward  (d),  and  Cotterel  v.  Hoohe  (*),  (which  were. 
on  collateral  covenants,)  shew,  that,  though  the  means  of  ful- 
filling the  contract  were  taken  away  from  the  party,  he  was  still 
liable  on  his  express  covenant. 

However,  if  there  be  any  doubt  on  this  point,  the  case  of 
Hornby  v.  Haul  ditch  is  decisive.  That  was  an  action  of  cove- 
nant in  Mich.  10  Geo.  %.  B.  R.  for  rent  due  on  an  indenture  of 
lease  made  to  R.  Houlditcb,  the  defendant's  testator,  for  years. 
The  defendant  pleaded  the  statute  7  G.  1.  c  a  8.  entitled  "  An 

(a)    Cr:  Jat.  334.     (4)  Z   Suf.  447.     (e)    Cr:  Jac.  309.     (J)  4  Burr.  *439* 
(0  Doug.  97. 

6  "  act, 
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act  for  raising  money  upon  the  estates  of  the  governor,  direct-     1 786, 

*'  ors,  &c.  of  the  South  Sea  Company,  &c"    And  that  her  said 

testator  was  one  of  the  directors,  and  therein  named,  and  was  LDDr.ORO 
thereby  acquitted  and  discharged  of  and  from  the' payment  of  B^im. 
all  rent  due  on  $he  said  lease;  to  which  the  plaintiff  demurred. 
On  the  first  argument,  Lord  Hardwicke  [a)  gave  a  very  strong 
opinion  in  favour  of  the  plaintiff.  The  three  other  judges  agreed 
with  him,  but  as  it  was  a  case  of  great  consequence,  it  was  ad- 
journed. Afterwards  it  was  argued, a  second  time  in  Mich. 
1 1  Geo.  2.  when  Lord  Ch.  J.  Lee  presided  here ;  and  the  Court  (b) 

(a)  Ld.  HardivicJuy  Ch.  J.  Here  are  two  questions.  First,  whether  this  can  be  con- 
sidered as  a  debt  included  within  the  act  of  parliament  to  be  claimed  according  to  the 
provisions  of  that  statute  ?  Secondly,  whether  it  be  such  a  debt  as  that  the  privity  of 
the  estate  and  contract  was  determined  and  discharged  ? 

As  to  the  first.     I  cannot  conceive  how  rent,  accrued  since  the  statute,  can  be  such 
a  debt  or  claim  as  could  be  satisfied  under  the  statute.    Ld.  M aecUtJuld  was  of  opinion 
im  the  case  cited  that  it  did  not  discharge  the  person  :  but  the  reason  of  dissolving  the 
injunction  was,  because,  if  by  the  statute  the  person  were  discharged,  he  might  plead 
the  statute  in  bar  at  law.     W  hat  were  the  creditors  enabled  to  claim  by  the  statute, 
and  what  claims  are  the  trustees  to  allow  ?  Debts  at  that  time  become  due  and  subsist- 
ing ;  or  money  due  upon  bonds  at  a  future  day;  for  that  is  a  dcbUum  in  j>r*senti,  solven- 
duns  infitaro :  but  here  was  no  debt  subsisting  at  the  time.  The  directors  are  in  the 
same  situation  in  which  bankrupts  were  before  6  G.  I. «.  22.  and  5  G.  2.  r.  30.;  for  be- 
fore these  statutes  their  persons  remained  liable.  So  before  7  G.  1.  c.  3 1.  creditors  whose 
debts  were  not  become  payable  before  the  party  became  bankrupt,  were  not  intitled  to 
a  rateable  part  of  the  bankrupt's  estate ;  and  consequently  the  bankrupt  was  never 
discharged  as  to  them,  but  afterwards  remained  liable. 

As  to  the  second  point.  It  is  a  rule  that  private  acts  of  parliament  introduced  only 
for  the  settlement  of  particular  estates  ought  to  be  considered  only  as  common  convey- 
ances, and  directed  by  the  same  rules  of  law ;  and  therefore  cannot  be  taken  to  ex- 
tend as  a  discharge  of  any  person's  right  not  mentioned  in  the  act.  1  Vent.  176.  But 
every  person  is  considered  as  assenting  to  a  public  act,  and  therefore  the  plaintiff  in  this 
cast  must  be  considered  as  assenting  to  the  assignment  of  the  term  to  the  trustees  ac- 
cording to  the  provisions  of  the  statute.  The  act  of  parliament  vests  nil  the  estates, 
Ac  of  the  governor. and  directors  of  the  South  Sea  Company  in  certain  trustees.  But 
*bt  is  there  here  to  discharge  the  privity  of  contract  or  estate  between  the  lessor  and 
taee  ?  Or  what  is  there  to  discharge  an  express  covenant  ?  But  it  is  said  that  by  an 
duress  proviso  of  the  statute  joooi.  is  left  to  HotUitcb  for  the  subsistence  of  himself 
and  family ;  which  is  utterly  impossible,  if  he  still  remain  liable  to  answer  all  debts  and 
demands;  and  therefore  to  entitle  him  to  this  benefit  it  must  be  intended,  by  a  neces- 
sary implication,  that  the  statute  has  discharged  all  debts  and  demands;  the  same 
might  be  said  in  case  of  a  bankrupt,  before  7  G.  1 ;  for  by  the  4  G.  2.  c.  24.  a  bankrupt 
u  allowed  5  per  cent,  out  of  his  estate  not  exceeding  200/.  and  yet  notwithstanding  that 
be  remained  liable  to  answer  debts  that  were  not  then  become  due.  So  in  the  present 
case, here  is  an  allowance  for  necessary  subsistence  ;  but  that  does  not  shew  the  inten- 
'  tkmsof  the  legislature  to  discharge  from  debts  not  then  subsiding.  Suppose  the  lessor 
had  joined  in  an  assignment  of  the  term,  would  that  have  discharged  the  express  cove- 
nant I  It  would  amount  to  no  more  than  a  confirmation ;  so  that  in  the  present  case, 
although  the  plaintiff  is  considered  as  assenting  to  the  assignment,  yet  it  is  impossible 
<o  put  such  a  constructive  sense  upon  the  act  of  parliament,  as  to  extend  it  to  discharge 
aa  ex f>r est  covenant,     MSS.  Clive  J» 

(b)  Andr.  40. 

Vol,  I.  •  H  being 
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1786.     being  unanimously  of  opinion  that  this  act  could  not  be  consi- 
"  dered  as  a  discharge  or  acquittal  of  the  original  lessee,  gave 
Vlg2T  judgment  for  the  plaintiff. 

Barber.  This  case  in  Andrews  was  not  taken  notice  of  in  Wadham 
and  Marlowe  ;  because  the  latter  was  an  action  of  debt,  and  the 
former  of  covenant.  An  action  of  debt  is  founded  not  simply 
on  the  demise,  but  on  the  subsequent  enjoyment. 

If  the  Court  should  decide  that  an  act  of  bankruptcy  will  dis- 
charge the  bankrupt  from  his  express  covenant,  it  will  open  a 
door  to  fraud,  and  the  most  mischievous  consequences  ;  for  a 
man  may  fraudulently  commit  an  act  of  bankruptcy,  and  get 
assignees  appointed,  who  may  assign  the  lease  to  a  beggar,  and' 
by  those  means  deprive  the  lessor  of  all  remedy  on  the  lease ; 
since  it  is  clear  that  the  assignee  is  only  liable  during  the  time 
he  has  the  estate. 

For  the  defendant  it  was  insisted  that,  as  the  plaintiff  had 
demurred  to  the  defendant's  plea,  he  had  a  right  to  take  every  ad- 
vantage of  the  declaration  j  which  was  open  to  two  exceptions. 

I  st,  The  declaration  states  that  "  before,  and  at  the  time  of 
€€  making  the  indenture,  one  John  Bracebridge  Ludford  and  the 
"  plaintiff  were  respectively  seised  of  the  premises  therein  de- 
"  scribed,  to  wit,  the  said  John  Bracebridge  Ludford  in  his  de- 
"  mesne  as  of  freehold  for  the  term  of  his  life,  and  the  plaintiff 
"  of  the  reversion  thereof  expectant  on  the  determination,  &c  ; 
"  and  being  so  respectively  seised,  demised,"  &fc .  This  is  bad 
in  point  of  law  (a)  6  Co.  14  b. 

Txlly,  The  covenant  is  that  die  defendant  shall  pay  for  every 
load  of  coals  is.  6d.  to  the  landlord  ;  and  that  if  he  do  not  in 
any  one  year  dig  1000  loads  of  coals,  he  shall  pay  75/.  per  an- 
num certain.  Here  the  first  breach  is  for  digging  1000  loads  per 
annum,  and  not  paying  is.  6d.  per  load.  And  the  four  subse- 
quent breaches  go  for  T$Lper  annum,  for  not  digging  1000  loads 
in  each  year.  Therefore  the  indenture  should  have  been  set  out 
a  second  time,  before  the  four  last  breaches  were  assigned,  that 
it  might  not  appear  to  be  inconsistent. 

In  support  of  the  sixth  plea.  It  appears  on  the  record  that 
John  Bracebridge  Ludford  was  tenant  for  life,  and  that  the  plain- 
tiff  was  the  reversioner.  This  is  admitted  by  the  demurrer. 
Then  the  declaration  states  that  John  Bracebridge  Ludford  died 
on  the  1  st  March  1776,  and  that  the  plaintiff  after  he  attained 

(«)  The  case  in  CO*  is  that  of  a/Mw*  lease  by  A.  and  B.—A.  being  tenant  for  life, 
and  B.  being  seised  of  the  remainder  in  fee. 

his 
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his  age  of  21  years,  to  wit,  on  the  1  st  February  17799  executed     1786. 
the  lease  ;  consequently  that  the  lease  was  not  executed  by  the 


LUDFORD 


plaintiff  till  two  years  after  the  death  of  the  tenant  fcnr  life :  so     ^^J 
that  it  appears  on  the  face  of  the  declaration  that  the  lease  was    Baiih. 
not  executed  as  it  imports  to  be.    Originally  this  was  a  lease  by 
the  tenant  for  life :  but  this  was  such  a  lease  as  he  had  no  right 
to  grant  5  for  he  could  only  grant  a  lease  for  his  own  life  -r  and 
the  moment  he  died,  the  lease  was  at  an  end. 

With  respect  to  the  8th  plea;  The  bankrupt  laws  were  passed 
for  the  benefit  of  creditors  in  general.  1  hey  were  intended  for 
the  punishment  of  dishonest  bankrupts,  and  for  the  advantage 
of  honest  ones.  The  case  (a)  of  one  of  the  directors  of  the 
Smstb  Sea  Company  was  a  case  of  great  fraud  ;  and  the  act  o£ 
the  7  C.  i.  was  passed  as  a  punishment  on  them. 

The  case  of  Mayor  and  Steward  was  determined  against  the 
bankrupt,  because  it  was  on  a  collateral  covenant.  Here  both 
the  privity  of  estate  and  of  contract  is  transferred  by  law  to  the 
assignees. 

Lord  Mansfield,  Ch.  J.    There  ought  to  have  been  a  re*  [7T.R.83.] 
execution  by  the  lessee  after  the  father's  death  (b).    This'  lease 
is  10  far  void,  that  the  plaintiff  need  not  have  give?  nptice  m 
ejectment  against  the  defendant. 

Buller,  J.  The  cases  in  Sounder*  and  Cro.  Jac.  arc  good 
law,  but  they  are  not  applicable  here.  rlhe  question  is  on  the 
8th  plea,  what  is  the  effect  of  the  assignment  under -the  com- 
mission  of  bankrupt  as  to  the  contract  itself?  And  this  waspne 
of  the  points  on  which  Wadbam  and  Marlowe  went. 

But  on  the  other  ground  it  is  clear;  for  the  lease  is  absolutely 

raid.    The  Court  cannot  go  on  the  doctrine  of  estoppel  in  this 

case,  because  it  is  admitted  by  the  plaintiff's  own  shewing  on 

these  pleadings  that  the  plaintiff  did  not  execute  till  two  y$m 

after  die  death  of  the  tenant  for  life.    Here  A.  was  tenant  for 

life,  and  B.  the  reversioner;  A.  only  executed  a  lease,  in  which 

they  were  both  named ;  therefore  on  Ah  death,  it  was  totally 

raid.     Then  it  must  be  contended  for  the  plaintiff,  that,  if  #. 

executed  it  any  time  afterwards,  it  should  bind  the  lessee.    Bitf 

the  reversioner  can  never  set  up  such  lease  against  the  lessee, 

fior  it  is  not  his  covenant. 

Judgment  for  the  defendant  (c), 

(*)  Amh,  40.      if)  Vid.  Co.  Lit.  %$0.  h.  n.  z.  %$l.  f.  Cevtf.  001.  48**  Dw&SS' 
(i)  Vil  dwui  v.  M tih  in  error,  pott.  4  *°L  $4* 
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Saturday,       The  King  against  The  Inhabitants  of  Hodnett, 

Jcut.  28th.  ° 


irds  arc  T>Y  an  order  of  two  justices,  the  pauper  Mary  Miles,  and 
Swof  Anne  her  infant  daughter,  were  removed  from  the  parish  of 


Bastards 

within 

meaning 

the  marriage  Stanton  upon  Hine  Heath  in  the  county  of  Salop  to  the  parish  of 
a.  'c.  33.  Hodnett  in  the  said  county :  and  oh  an  appeal  to  the  Sessions  the 
which  re-     Qr(jcr  wa8  confirmed ;  subject  to  the  opinion  of  the  Court  of 

quires  the  7  J  * 

consent  of    King's  Bench  on  the  following  case. 

gulrdian'or  *  "  Mary  Miles,  an  illegitimate  child,  was  born  in  the  parish 
mother,  to  <c  0f  Hodnett.  On  the  10th  of  January,  1782,  she,  being  then 
age  of  per-  u  under  21  years  of  age,  was  married  to  Richard  Teece,  who  was 
sons  under    «  born  in  thc  parish  of  Stanton  upon  Hine  Heath,  and  who  was 

age,  who  • r  ... 

are  not  mar-  «*  also  then  under  21  years  of  age,  and  illegitimate,  as  appeared 
DannsJrAcc.  cc  by  ^c  sevcral  registers  of  their  baptism,  and  the  evidence  of 
ix  Eaa.  1.]  a  thc  mother  of  the  said  Mary  Miles.  The  putative  father  of 
"  Richard  Teece  died  in  1779;  and  his  mother  died  in  1764. 
"  The  putative  father  of  Mary  Miles  died  several  years  previous 
«  to  her  marriage;  and  her  mother  in  the  year  1772  married 
««  Richard  Lowe,  who,  as  well  as  his  wife,  is  still  living.  Nei- 
ther Richard  Teece  the  husband,  nor  Mary  Miles  the  wife,  had 
"ever  any  guardian  or  guardians  appointed  for  either  of  them, 
«  nor  was  any  consent  given  to  their  marriage  by  any  person 
"  acting  in  that  character,  or  by  the  parent  or  parents  on  either 
"  side.  No  witnesses  appeared  on  procuring  the  license  from 
«  the  surrogate,  deposing  to  the  consent  of  the  parents  or  guar- 
"  dians  on  either  side  having  been  obtained,  or  that  the  parties 
w  to  be  married  were  of  the  age  of  consent ;  but  the  person, 
«« who  applied  for  a  license,  being  the  said  Richard  Teece,  swore 
w  that  the  parties  were  both  of  age." 

The  question  for  the  opinion  of  the  Court  turns  on  the  vali- 
dity of  this  marriage. 

Leycester,  in  support  of  the  order,  maintained  that  the  mar- 
riage act,  26  Geo  2.  c.  33.  extended  to  illegitimate  children ;  for 
they  were  within  'the  mischief  intended  to  be  remedied  by  the 
act,  which  was  passed  for  the  purpose  of  preventing  clandestine 
marriages :  and  if  so,  the  marriage  was  void  to  all  intents  and 
purposes  whatsoever  by  the  eleventh  section. 

If  one  part  of  this  act  extended  to  illegitimate  children,  the 
whole  did.    By  the  16th  section,  persons  convicted  of  making 

a  false 
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a  false  entry  of  a  marriage  in  the  register  book,  or  of  forging     1786. 
such  entry,  were  guilty  of  felony :  but  it  could  not  be  contend-  ■ 
cd  that  it  would  not  be  felony  to  make  a  false  entry  in  the  register  T^^J° 
of  a  marriage,  where  one  of  the  parties  was  illegitimate.     That  The  inha- 
this  act,  being  a  general  one,  extended  to  all  persons,  unless  those  ho©mJt# 
who  were  particularly  excepted ;  as  in  the  1 7th  section,  which 
excepted  thcRoyal  Family ;  and  the  1 8th,  where  there  was  a 
farther  exception,  as  to  Jews,  Quakers,  and  marriages  out  of 
the  kingdom.    So  that  it  was  clear  that  wherever  the  Legislature 
intended  to  make  exceptions  to  the  general  law,  they  had  express- 
ly done  it.     There  was  not  therefore  any  pretence  for  saying 
that  illegitimate  children  were  net  included  in  the  act.    The  only 
reason  which  could  be  suggested  for  such  a  supposition  was 
founded  on  the  old  maxim,  that  a  bastard  is  nullius  filius :  but 
in  point  of  law  that  maxim  was  not  universally  true,  for  if  it 
were,  a  bastard  might  marry  his  own  mother,  which  could  ne- 
?er  be  allowed.     1  Ld.  Ray.  68.    Haines  v.  Jeffell.    The  only 
way  in  which  it  was  true  was,  that  a  bastard  had  no  inheritable 
blood;  Co.  Litt.   123 ;  where  it  is  said  that  a  bastard  is  quasi 
nullius  filius,  because  he  cannot  inherit.     1  Blac.  Com.  459.  con- 
finned  the  same  position.     A  father  has  a  right  xo  take  his  ille- 
gitimate child  out  of  the  parish.     1  Ventr.  48.  BurwelPs  case. 
l  Ventr.  210.  Sherman9 s  case.      I  Burn,  199.   3  Burn,  365.  But 
at  all  events  these  parties  might  have  applied  to  the  Court  of 
Chancery  to  have  had  guardians  appointed  for  the  purpose  of  con- 
senting to  the  marriage,  as  was  the  usual  practice  in  that  Court. 
He  then  cited  "the  case  of  The  King  against  the  inhabitants  of 
Edmonton  in  this  Court  (a),  where  the  principal  question  was, 
whether  a  bastard  child  who  married  with  the  consent  of  the 
putative  father  were  legally  married  ?     It  was  contended  there, 
against  the  marriage,  that  the  putative  father  was  not  such  an 
one  as  was  meant  by  the  act  of  parliament  j  but  the  Court  were  of 
a  different  opinion.  Willes^  J.  in  that  case  said,  that  the  act  of  the 
16  Geo.  2.  on  which  the  question  turned,  ought  to  have  a  liberal 
construction,  and  that  the  word  lawful  (as  annexed  to  children) 
wasnot  in  the  act.  Ashhurst*  J.  thought  the  words  of  the  act  were 
complied  with.     And  Buller,  J.  relied  chiefly  on  the  case  of  The 
ifyjand  Cornforth,  2  Stra.  1 162,  where  it  was  held  that  an  il- 
legitimate child  was  within  the  statute  4  &  5  Ph.  &  M.  c.  8. 


(4)  Jfrrf.  24  G*  3* 

Plumer 
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1786.         P turner  on  the  same  side  was  stopped  by  the  Court,  who  de- 
sired to  hear  the  argument  i  contra. 


T%^°  Bearcroft  and  Syer,  in  support  of  the  rule,  insisted,  that  thfc 
The  inha-  was  the  first  time  that  the  question  had  come  directly  before  the 
Hoonett.  Court ;  for,  in  the  case  of  The  King  against  Edmonton,  the  mar* 
riage  was  had  with  the  consent  of  the  putative  father.  And  Mr. 
Justice  Buller  expressly  said,  "that  it  was  unnecessary  to  decide 
*<  whether  a  putative  father  were  within  the  act  or  not ;  for  tak- 
«  ing  it  either  way,  the  marriage  was  good  :  if  the  consent  of  the 
«  putative  father  were  necessary,  it  had  been  obtained ;  if  it  were 
«  not  necessary,  then  the  marriage  was  good  without."  That 
the  maxim  of  a  bastarcl's  being  nulliusJUius  extended  to  this,  that 
in  such  cases  the  relation  of  father  and  child  did  not  exist  in 
law.  That  there  was  a  further  reason  for  supposing  that  the 
tonsent  of  a  putative  father  was  not  within  the  provisions  of  the 
act  of  the  26  Geo.  2.  as  it  makes  no  express  mention  of  it ;  for 
die  18  Eliz.  c.  3.  §  2.  and  the  13  &  14  Car.  2.  c.  12.  $  19.  have 
the  words  «  reputed  father"  and  "putative  father?'  which  shewed 
that  wherever  the  Legislature  meant  to  speak  of  illegitimate 
•fathers,  they  had  made  express  mention  of  them. 

That  this  act  was  in  restraint  of  the  natural  liberty  of  the  sub- 
ject, and  of  the  common  law,  which  existed  before  the  passing 
*>f  it.  It  was  a  sacred  principle  not  to  extend  by  construction 
'  *ny  law  which  restrained  natural  liberty.  The  policy  of  this  law 
had  always  been  much  doubted,  for  it  operated  in  restraint  of 
marriage,  and  so  far  in  restraint  of  population.  That  the  pa- 
rents spoken  of  in  the  act  could  only  allude  to  legitimate  ones  ; 
•for  the  nth  section  said  that  the  marriages  of  minors  (unless  by 
4>anns)  should  be  had  with  the  consent  of  the  father,  or  if  dead, 
of  the  guardian  lawfully  appointed,  or  in  case  there  be  no  such 
guardian,  then  of  the  mother,  or  lastly  of  a  guardian  appointed 
by  the  Court  of  Chancery.  But  the  guandian,  which  the  act 
interposed  between  the  father  and  the  mother,  did  not  exist  m 
the  case  of  illegitimate  children ;  for  no  one  but  a  legitimate  fa- 
ther could  appoint  such  a  guardian.  By  the  3d  section  of  die 
act,  parents  might  dissent  on  publication  of  banns,  and  prevent 
the  marriage.  Now  the  parents  spoken  of  in  that  section  were 
'of  the  same  kind  as  those  mentioned  in  the  other  parts  of  the 
act :  but  it  could  not  be  contended  that  a  putative  father  could 
come  into  a  church,  and  prohibit  the  publication  of  such  banns  | 
for  that  would  be  to  subject  himself  to  ecclesiastical  censures. 

Besides, 
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Besides,  part  of  this  act  created  a  new  felony,  and  therefore     1786. 
it  ought  not  to  be  extended  by  construction ;  and  yet  if  the 


Court  should  introduce  a  number- of  new  objects  on  whom  the  qaiJa° 
statute  was  to  operate,  it  would  extend  the  felony  contrary  to  ™  Inh*r 
the  general  rule  in  such  cases.  As  to  the  case  cited  from  Lord  Hoohut* 
Raymond,  it  did  not  appear  to  have  been  determined  ;  and  the 
case  of  The  King  and  Cornfbrth  was  not  applicable  here.  That 
was  expressly  determined  on  the  3d  section  of  the  act,  in  order 
to  avoid  this  very  question :  for  though  the  two  first  sections  of 
the  statute  4th  and  5th  Ph.  &  M.  c.  8.  did  not  extend  to  il- 
legitimate parents,  the  3d  section  seemed  to  have  been  framed 
expressly  for  the  purpose  of  avoiding  any  distinction  between 
legitimate  and  illegitimate  parents  5  for  it  has  these  words, 
«  out  of  the  possession,  and  against  the  will,  of  the  father  or  mo- 
"  ther  of  such  child,  or  out  of  %  or  from  the  possession,  and  against 
"  the  will  of  such  person  or  persons  as  then  shall  happen  to  have,  by 
M  any  lawful  ways  or  means,  the  order,  keeping,  education,  or  go- 
u  vemance,  of  any  such  maiden  or  woman  child." 

That  it  had  been  determined  (a)  that  a  putative  father  was 
not  within  the  meaning  of  the  43  Elsz.  c.  2.  s.  7.  which  obliges 
parents  and  children,  &c.  to  relieve  each  other. 

They  then  cited  Dyer  345,  pi.  4.  6  Co.  77.  a.  and  Prec.  in 
Chan.  475. 

Lord  Mansfield,  Ch.  J.  Before  this  act  of  parliament 
passed,  by  the  laws  then  in  being,  if  a  man  and  woman  made  a 
contract  in  private  per  verba  de  prccsenti,  and  kept  it  a  secret,  and 
afterwards  there  was  a  public  marriage  solemnized  by  either  of 
them,  and  issue  bom  of  that  marriage,  nevertheless  the  private 
contract  took  place  of  the  subsequent  marriage ;  because  the 
canon  law  compelled  a  strict  observance  of  these  contracts,  and 
decreed  them  to  be  solemnized  in  the  face  of  the  church. 
Therefore  clandestine  marriages  were  so  far  to  be  sure  practicable 
that  the  Courts  would  not  avoid  the  contract ;  but  still  they 
were  contrary  to  law. 

The  law  of  England  executed  by  the  ecclesiastical  courts  prohi- 
bited it,  and  made  it  unlawful  to  marry  any  person  in  private ;  so 
that  no  Clergyman  of  reputation  dared  to  marry  any  person  with- 
out either  license  or  banns.  If  they  married  with  license,  there 
*u  an  oath  that  the  parties  were  of  age;  or  if  under  age,  that 
they  had  the  consent  of  parents  or  guardians.  If  by  banns,  it 
vis  no  objection  to  the  marriage  that  the  parties  were  under  age. 

(*)  1  Bwittr.  344. 

6  All 
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1786.         All  other  marriages  were  illegal;  but  not  being  vacated,  thet 
practice  still  continued.     Therefore  this  act  was  passed  in  order 


The  King 


gainst  t0  Prevcnt  these  illegal  practices,  which  were  become  so  very 
The  inha-  enormous  that  places  were  set  apart  in  the  Fleet  and  other  prisons 
Hoomitt.  for  the  purpose  of  celebrating  clandestine  marriages.  The  Court 
of  Chancery,  on  the  ground  of  its  illegality,  made  it  a  contempt 
of  the  Court'to  marry  one  of  its  wards  in  this  manner.  They 
committed  the  offenders  to  prison ;  but  that  mode  of  punish- 
ment was  found  ridiculous  and  ineffectual.  Then  this  act  was 
introduced  to  remedy  the  mischief,  and  in  fact  only  made  that 
less  practicable,  which  was  before  illegal.  So  that  I  cannot  go 
into  arguments  on  the  impolicy  of  the  law  ;  and  if  I  could,  it 
would  be  sufficient  to  say  that  several  attempts  have  been  made 
to  repeal  this  law  in  parliament,  where  great  characters  have 
taken  the  lead,  all  of  which  have  proved  ineffectual. 

"Then  the  question  is,  What  is  the  law  ?  The  meaning  of 
the  act  is,  that  where  there  is  the  consent  of  a  father  or  guar- 
dian lawfully  appointed,  or  of  a  mother,  or  guardian  appointed 
by  the  Court  of  Chancery,  the  marriage  shall  be  valid :  but  here 
there  was  no  consent  by  any  one ;  consequently,  in  my  opinion, 
it  is  void  by  the  marriage  act.  There  is  no  reason  to  except  il- 
legitimate children,  for  they  are  within  the  mischiefs  intended 
to  be  remedied  by  the  act. 

Ashhurst,  J.  There  is  no  inconvenience  in  putting  this 
construction  upon  the  act ;  for  persons  in  this  situation  may 
marry  by  banns. 

Buller,  J.  I  agree  with  Mr.  Bearcroft  that  this  is  the  first 
time  that  this  question  has  come  directly  before  the  Court ;  for  in 
The  King  and  Edmonton  it  was  not  necessary  to  decide  it.  And 
though  my  brothers  Willes  and  Ashhusrt  gave  a  direct  opinion 
on  the  act,  I  went  on  the  other  ground.  Now  the  objection  to 
the  order  of  Sessions,  and  in  support  of  this  marriage,  is,  that  if 
the  Court  should  determine  that  a  bastard  is  within  the  act  of 
parliament,  we  shall  by  construction  multiply  the  number  of  felo- 
nies ;  but  that  is  not  the  case.  There  are  but  two  clauses  which 
create  felonies  ;  the  first  is  the  8th  section,  by  which,  "  If  any 
"  person  shall  solemnize  matrimony  in  any  other  place  than  a 
4C  church  or  public  chapel,  where  banns  have  been  usually  pub- 
lished, unless  by  special  license  from  the  Archbishop  of  Can* 
terbury  ;  or  shall  solemnize  matrimony  without  publication  of 
"  banns,  unless  license  of  marriage  be  first  had  and  obtained 
"  from  some  person  or  persons  having  authority  to  grant  the  same  * 

"  every 


c< 
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€c  every  person  knowingly  and  wilfully  so  offending,  and  being     17^6* 
cc  lawfully  convicted  thereof,  shall  be  adjudged  to  be  guilty  of 


cc 


c<  felony."     Now  it  cannot  be  material  on  an  indictment  for  such  ThcJJ^° 
an  offence  what  the  condition  of  the  parties  was,  nor  can  you  in-   The  Iniu* 
quire  into  it :  it  is  the  fact  of  celebrating  the  marriage  under  such  Ho-dnitt. 
circumstances  which  constitutes  the  felony.     Again,  by  the  1 6th 
section,  « If  any  person  shall  knowingly  and  wilfully  insert,  or 
"  cause  to  be  inserted,  in  the  register  book  of  such  parish,  &c. 
«  any  false  entry  of  any  matter  or  thing  relating  to  any  marriage, 
«  or  falsely  make,  alter,  forge,  or  counterfeit,  or  cause  or  procure 
"  to  be  falsely  made,  &c.  any  such  entry  in  such  register,  &c. 
u  or  falsely  make  or  procure  to  be  made,  iff  c  any  such  license  of 
marriage,  &c.  or  wilfully  destroy  any  such  register  of  mar- 
riage, ^c.  the  same  shall  be  guilty  of  felony."    It  would  be    - 
no  answer  to  a  prosecution  for  such  a  crime  to  say  that  the  parties 
were  bastards,  because  the  fact  of  forging  an  entry  or  license,  or 
of  destroying  a  register,  is  still  the  same. 

It  is  not  true  that  the  Court,  in  the  exposition  of  penal  statutes, 
are  to  narrow  the  construction.  We  are  to  look  to  the  words  m 
the  first  instance,  and  where  they  are  plain,  we  are  to  decide  on 
them.  If  they  be  doubtful,  we  are  then  to  have  recourse  to  the 
subject-matter;  but  at  all  events  it  is  only  a  secondary  rule.  Now 
these  words  are  very  general.  The  act  speaks  of  all  persons, 
except  under  particular  circumstances.  Then  does  this  come 
within  any  of  these  exceptions?  If  it  do  not,  it  falls  under  the 
general  regulations  established  by  the  act.  Besides,  the  rule  that 
a  bastard  is  nullius  JUius  applies  only  to  the  case  of  inheritances; 
it  was  so  considered  by  Lord  Coke. 

Both  orders  confirmed. 


T 


The  King  against  The  Inhabitants  of  Gresham.     yJTaZL 

HIS  was  a  rule  to  shew  cause  why  an  order  of  the  Court  where  the 
of  Quarter  Sessions  of  the  city  and  county  of  Norwich  ™^™ 


confirming  an  order  of  two  justices,  by  which  the  pauper  was  turningaway 
amoved  from  Beeston  Regis  to  Gresham  in  Norfolk,  should  not  an«ithrew' 
be  quashed.  j£* 

The  case  stated,  «  That  William  Thompson  the  younger  was,  which  the 
u  prior  to  Michaelmas  1 780,  a  settled  inhabitant  in  the  parish  of  ^rnJ°^en 
u  Graham  in  Norfolk,  when  at  the  Holt  Petty  Sessions  next  be-  ™lJ™V> 

k  expiration  of  six  days  returned  at  the  matter's  requedy  and  served  the  remainder  of  the  jrear, 
k  afexnee  was  not  purged  by  the  subsequent  return.  A  contract,  once  dissolved,  cannot  be  set 
»P  ty  a  subsequent  agreement.    [5T.R.657.    6T.R.185.4A*    8T.R.a3*-J 

"  fore 


io2  CASES  in  HILARY  TERM, 

1786.     «  fore  that  Michaelmas  he  let  himself  for  a  year  at  the  wages  of 
"  3/.  to  Mr.  Creemer  of  Beeston  Regis  in  the  said  county.  That  he 


T^rI*°  «  duly  entered  upon  his  said  service  with  the  said  Mr.  Creemer , 
Tte  intoi-  u  znd  continued  therein  for  about  a  quarter  of  a  year;  and  upon 
GattBAM.  "  *ot&e  dispute  between  him  and  his  master,  his  master  insisted 
u  upon  turning  him  away,  and  threw  down  1 5  shillings,  which  the 
"pauper  took  up  and  went  away  to  his  father's  house  in  Norwich, 
w  where  he  continued  for  six  days ;  during  which  time  he  looked 
"  upon  himself  as  a  free  man.  That  the  pauper  then  returned  at 
*(  the  request  of  his  master,  and  continued  in  the  service  to  the  end 
"  of  the  year,  when  bis  master  paid  him  45  shillings,  being  the 
"  remainder  of  his  wages  agreed  for  at  the  Sessions." 

Partridge  against  the  rule  contended  that,  in  order  to  gain  a 
aettlemem  by  service,  there  must  be  a  continuation  of  the  service 
for  a  year,  not  indeed  under  the  eye,  but  under  tlie  control,  of 
the  master  the  whole  time.  Here  there  was  an  entire  dissolu- 
tion of  the  contract  for  a  time,  by  the  servant's  taking  up  the 
money  which  his  master  had  thrown  down,  and  went  away 
with  his  consent :  if  so,  no  subsequent  circumstances  could  re- 
vive the  former  contract.  It  is  stated  too,  that  the  pauper  re- 
turned at  the  request  of  the  master,  which  proved  that  an  option 
was  left  to  the  person  so  requested ;  and  although  the  servant 
did  in  fact  return,  yet  that  could  not  cure  the  chasm  made  by 
the  interruption  of  the  service.  The  cases  in  which  time  has 
been  dispensed  with,  were  either  where  there  had  been  an  ex- 
press consent  on  the  part  of  the  master  that  the  servant  should 
live  with  some  other  person  for  a  time,  or  an  implied  one,  where 
the  servant  went  without  the  leave  of  the  master  and  returned 
again :  but  in  this  case  there  was  a  mutual  consent  to  part. 

In  the  case  of  The  King  and  Caverswall(a)  it  was  determined, 
that  no  settlement  was  gained,  because  there  was  a  chasm  for  a 
fortnight.  The  cases  of  The  King  and  Ross  (i)  and  The  King  and 
East  Kerniet  (c)  decided  also,  that  there  was  no  settlement  be- 
cause  there  was  a  dissolution  of  the  contract. 

Bearcrofi  and  Preston,  contra,  relied  on  the  distinction  be- 
tween the  cases  cited  and  the  present.  In  The  King  and  C«- 
verswall  the  servant  was  discharged  with  bis  own  consent.  Here 
the  master  insisted  upon  turning  him  away.  In  that  case  too 
the  servant  was  hired  again  for  another  year,  which  imported 
on  the  face  of  it  to  be  a  new  contract.  In  the  present  there  was 
no  new  contract,  he  continued  serving  for  the  remainder  of  the 

(a)  Burr.  StL  Cam  461.         (h)  Burr.  &f.  Casts  688.         (;)  Mich.  ft6  G.  3. 

year* 
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year;  there  was  no  deduction  in  his  wages,  and  no  additional     1786. 
service  in  another  year.  The  absence  was  purged  by  the  subse- 
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quent  consent  of  the  master.  In  The  King  and  Ross  there  was  an  *££ 
icknowledged  dissolution  by  the  act  of  the  parties  •,  for  they  at-  The  rnhaW- 
tcmpted  to  cure  it  by  substituting  a  month  m  the  next  year,  grisbam. 
Here  there  was  a  continuation  of  the  service  under  the  original 
contract.  The  Kistg  and  East  Kemut  also  differed  from  this; 
there  the  master  and  servant  parted  by  consent.  In  all  thole  case* 
both  the  contracting  parties  consented  to  dissolve  the  contract, 
which  distinguished  them  from  the  present  case,  where  the 
master  only  signified  such  his  determination :  for  as  to  the  ser- 
vant thinking  himself  at  liberty,  that  has  frequently  been  de- 
termined to  have  no  weight  (a).  It  was  decided  in  the  case 
of  The  King  and  Llip{b)  that  the  master's  turning  away  the 
servant  before  the  expiration  of  the  year,  without  the  servant's 
consent,  did  not  prevent  his  gaining  a  settlement. 

Lord  Mansfield,  Ch.  J.    The  absence  of  a  servant  from 
his  master's  service  is  an  equivocal  act,  and  therefore  may  be  ex- 
plained by  other  circumstances:  but  if  it  appear  that  the  contract 
has  been  once  dissolved,  it  cannot  be  set  up  by  a  new  agreement. 
In  this  case  the  contract  was  absolutely  dissolved  *  the  master 
masted  upon  turning  away  the  servant,  and  paid  him  down  all 
his  wages  that  were  due  ;  the  consent  on  the  other  side  was  by 
taking  up  the  money.     Then  how  did  he  come  back  again?   It 
was  upon  the  request  of  the  master.  There  is  nothing  by  which 
the  absence  can  be  explained.    The  meaning  of  "  purging  an 
"  absence"  is  where  the  act  itself  is  doubtful. 

Rule  discharged  (c). 

(«)  B*rr.  8.  C.  152.  CaU.  8l.  (b)  X  Str.  4*3.  (c)  Vid.  post.  %  vol.  624* 

&?.  St.  Pbilip  U  Birmingham,  Tr.  l£  Gm.  3.  R.  v.  Grantham,  post.  3  vol.  754 ;  If 
&  V.  Claybyam,  post.  4  VOL  IOO. 
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The  King  against  Robert  Chamberlayne.  Saturday, 

CHI  Thomas  Davenport  shewed  cause  against  a  rule,  which 
**  had  been  obtained  by  Bearer  oft %  that  the  defendant's  recog-  3d  section  of 
^oatice  in  this  case  might  be  discharged.  *  n.forre- 

Tte  facts  appeared  to  be,  that,  the  defendant  having  been  in-  gating  the 
*ctcd  at  the 'general  sessions  of  the  peace  for. the  city  of  London  indictments 
tor  aa  assault,  the  indictment  was  removed  into  this  Court  by  ^  £e  **• 

'  *    noni  by  t*r- 

/ir«n,  the  representatives  of  the  prosecutor  are  entitled  to  the  costs  taxed  during  his  life,  tlxmgb  no 
t«**d*ma*d+o*rero*r  mad*  by  bim.  For  though  it  take  away  tfce  Itacdy  by  attachment,  it  does 
"tafect  the  debt.    When  costs  are  taxed,  they  become  a  dtbt. 

certiorari  s 
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1786.     certiorari;  and  on  the  trial  the  defendant  was  found  guilty,  and 
afterwards  sentenced  Jo  pay  6s.  Sd.s  which  he  paid.    The  pro- 


TJ*J£jr°  secutor  is  since  dead,  and  no  person  hath  administered  to  his 
Chamber-  estate  and  effects.  And  no  demand  having  been  made  by  the 
prosecutor]  in  his  lifetime  for  the  costs,  this  motion  was  made 
upon  the  supposition  that  they  never  could  be  demanded  now  \ 
the  words  of  the  statute  5  W.  &■  Af  <\  11.  §  3.  being,  "  That 
"  the  prosecutor  for  the  recovery  of  such  costs  shall,  within 
"  ten  days  after  demand  made  of  the  defendant,  and  refusal  of 
"  payment  on  path,  have  an  attachment  granted  against  the  said 
"  defendant."  On  this  statute  the  prosecutor  may  move  for  an 
attachment  for  non-payment  of  costs  after  a  demand  by  him 
made,  but  that  could  not  be  done  in  this  case  for  want  of  a 
personal  demand. 

It  was  now  contended  against  the  rule,  that  the  recognizance 
should  not  be  discharged,  because  either  the  attorney  has  a  lien 
on  it  for  his  fees ;  or  if  the  Court  should  determine  that  he  is 
not  entitled  to  it,  the  executors  or  administrators  of  the  prosecu- 
tor ought  to  have  the  advantage  of  it \  for  the  costs  were  taxed 
in  the  lifetime  of  the  prosecutor. 

The  Court  considered  these  costs  as  a  debt  actually  vested. 

Rule  discKarged. 

On  a  subsequent  day  (administration  having  been  granted  of 
the  prosecutor's  effects)  Sir  Thomas  Davenport  moved  that  the 
defendant's  recognizance  might  be  estreated,  to  entitle  the  per- 
sonal representatives  of  the  prosecutor  to  the  costs. 

Bearcroft  contended  that,  no  demand  having  been  made  by 
the  prosecutor  in  his  life,  his  personal  representatives  were  not 
entitled  to  the  costs  of  this  prosecution  under  the  statute  5  W. 
&  M.  c.  11.  and  therefore  it  would  be  nugatory  to  estreat  the 
present  recognizance. 

Buller,  J.  When  the  costs  are  taxed,  they  become  a.  debt : 
and  the  demand,  which  must  be  made  under  this  act  of  parlia- 
ment, is  only  as  to  the  remedy.  The  remedy  given  is  by  attach- 
ment :  and  to  bring  a  party  into  contempt,  he  must  come  within 
the  letter  of  the  law ;  therefore  there  must  have  been  a  demand 
of  ten  days  on  the  defendant  before  an  attachment  could  have 
gone  against  him.  But  here  the  costs  were  taxed  ia  the  lifetime 
of  the  prosecutor  5  they  became  a  debt  vested,  and  will  go  to 
his  personal  representatives. 

Per  Curiam,  Rulc  absolute. 
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Doe  on  the  Demise  of  Phillips  and  Others  against  *"■«** 

0  Jmm.  31st. 

Phillips  and  Others. 

^THHIS  ejectment  was  tried  at  the  last  Bodmin  Assizes  be-  The  testator 

A    fore  Mr.  J.  Bu/ler,   when  a  verdict  was  found  for  the  ^"^ 

plaintiff,  subject  to  the  opinion  of  this  Court  on  the  following  vidcd  moic- 

J  *  ty  of  three 

Case.  tenements 

"  The  vill  of  Hcnson  consists  of  four  tenements:  and  Jonathan  JJ^V^ 
"  Phillips  being  seised  in  fee  in  possessionoi  one  undivided  moiety  reversion  in 
u  of  three  of  the  said  tenements,  being  the  premises  in  question,  ,«  onthe 

*  known  by  the  name  of  Henson :  and  also  being  seised  of  the  death  j>f  7- 
€€  reversion  in  fee  expectant  on  the  death  of  Mary  Trefry  of  the  other  moie- 
"  other  moiety  thereof;  and  also  seised  of  divers  lands  situate  in  JJ^JJ01* 
cc  the  borough  of  Bodmin,  leased  on  lives,  and  of  other  lands  in  seised  of 

"  possession  in  Bodmin,  and  of  several  other  lands  in  the  county  on  \iVtg  in 
«  of  Cornwall;  on  the  4th  of  November  1770,   by  his  will  of  ^j^nds 
"  said  date,  devised  (amongst  other  things)  as  follows :  All  that  in  possession 
c<  my  part,  purpart,  and  portion,  of  and  in  the  tenement  called  and  ^^fUtlicr 
«  known  by  the  name  of  Henson,  within  the  parish  of  St.  Minver  Und« in  die 
««  aforesaid \  where  I  lately  dwelt,  and  also  all  my  other  lands  in  fee-  c.  by  a  de- 
"  simple,  situate,  lying,  and  being,  in  Bodmin,  in  the  said  county  of  ^u^fj^ 
•*  Cornwall,  and  the  reversion  and  reversions,  remainder  and  remain-  "  his  part, 
«  ders,  rents,  issues,  and  profits  thereof,  I  give,  devise,  and  bequeath,  «  andpor- 
"  unto  my  kinsman  Nicholas  Phillips  of  the  Borough  of  Bodmin  "  tio°'.of . 
"  aforesaid,  his  heirs  and  assigns  for  ever;  To  have  and  to  hold  "  tenement 
«  the  same  unto  him,  the  said  Nicholas  Phillips,  his  heirs  and  I  "^f 
"  assigns  for  ever,  to  the  only  proper  use  and  behoof  of  the  said  £  of  a11  his 
"  Nicholas  Phillips,  his  heirs  and  assigns  for  evermore.  And  as  to  «  iands  in 

*  all  other  my  fee-simple  lands  within  the  county  of  Cornwall "  fee-!,i,nPlc 

'  *  /  u  situate  in 

««  aforesaid,  or  elsewhere,  I  give,  devise  and  bequeath,  to  WiU  "  B.  and  the 
« liam  Phillips,  Nicholas  Phillips,  and  John  Phillips,  the  three  I  ™?*™ 
«  sons  of  Nicholas  Phillips  my  kinsman,  of  the  parish  of  Dor-  "  maindcr^ 
«« lington  in  the  county  of  Devon,  to  "be  equally  divided  between  The  whole 
«  them,  share  and  share  alike ;  To  have  and  to  hold  the  same,  of  *«  " sta- 

7  *  tor  s  estate 

"  and  the  reversion  and  reversions,  remainder  and  remainders,  in  a.  whe- 
«  rents,  issues,  and  profits  thereof,  unto  them  the  said  William  9C£™  £*' 
**  Phillips,  Nicholas  Phillips,  and  John  Phillips,  their  heirs  and  re™tion» 

«  assigns  n.  p. 


tod  CASES  in  HILARY  TERM, 

1 7JBR     "  assigns  for  ever,  to  the  only  proper  use,  benefit,  and  advan- 
'*  "  tage  of  them  the  said  William  Phillips,  Nicholas  Phillips,  and 

Philupi   <c  J°^n  &&&&*  tkcfr  heirs  anc*  assigns  for  evermore. 
o^aimst         «  The  testator  died  on  the  13th  day  of  the  same  November, 
HiLLips.  u  ygfthout  revoking  his  said  will. 

"  The  said  Mary  Trefry  died  on  the  20th  of  July  1775. 

u  The  lessors  of  the  plaintiff  are  the  daughters  and  co-heiresses 
M  of  Nicholas  Phillips  of  the  borough  of  Bodmin  in  the  said  will 
"named,  who  survived  the  devisor,  and  died  in  the  year  1774$ 
"  and  are  in  possession  of  one  undivided  moiety  of  the  premises 
u  in  question. 

"  The  question  for  die  opinion  of  the  Court  is, 

a  Whether  the  lessors  of  the  plaintiff  are  entitled  to  recover 
« the  other  moiety  of  the  premises  in  question  under  the  said 
«  will  of  the  said  Jonathan  Phillips?" 

Gibbs  for  the  lessors  of  the  plaintiff  contended, 

1st,  That  the  words  "  All  that  my  part,  purpart,  and  portion, 
"  of  and  in  the  tenement  known  by  the  name  of  Henson,"  were 
sufficient  to  pass  the  moiety  in  reversion ,  as  well  as  that  in  posses- 
m  That  if  the  devisor  had  been  possessed  of  only  one  moiety 
of  the  tenement  in  question,  whether  in  possession  or  reversion, 
either  would  have  passed  by  this  devise.  That  it  therefore  was 
incumbent  on  the  defendant  to  shew  to  which  of  the  moieties 
these  words  were  more  immediately  applicable ;  as  they  did  not 
relate  to  one  more  than  tp  the  other.  That  these  words  could 
not  be  construed  so  as  to  negative  the  devisor's  intention  of 
giving  the  wholes  for  they  were  not  applied  to  the  interest  which 
he  had  in  the  tenement  of  Henton,  but  to  the  tenement  itself. 

But  7sUy%  If  the  moiety  in  reversion  did  not  pass  by  these  words, 
it  did  by  a  subsequent  part  of  the  will,  where  he  devises  "  All 
"  his  other  lands  in  fee-simple  in  Bodvrm  in  the  county  of  Corn- 
u  wall,  and  {he  reversion  and  reversions,  remainder  and  remain- 
«  ders,  rents*  issues*  and  profits  thereof,  unco  the  same  Nicholas 
"  Phillips."  The  reversion  here  applies  ta  the  tenement  in  Hen- 
son*  as  well  as  his  other  lands  in  Bodmin.  But  if  there  be  any 
doubt  on  this,  it  is  dear  from  the  residuary  devise  that  the 
testator  intended  to  devise  the  moiety  in  reversion,  as  well  as 
that  in  possession,  to  Nicholas  Phillips,  under  whom  the  lessors 
of  the  plaintiff  claim;  for  he  devised  all  his  other  lands  in  the 
esmty  of  Cornwall  to  the  defendants. 

Lawrence 
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Lawrence,  contra,  insisted  that  no  part  of  the  tenement  in     1786. 
Henson,  except  the  moiety  in  possession,  passed  to  the  lessors  of  * 

the  plaintiff.  He  admitted  that  if  the  devisor  had  had  either  of  ^J^ 
the  moieties  alone,  such  moiety  would  have  passed  by  this  will ;  n^abni 
but  it  did  not  follow  that  both  did.  For  it  had  been  determined, 
that  if  a  man  devise  all  his  lands,  such  words  will  pass  either  his 
freehold  or  his  leasehold  lands,  if  he  has  lands  of  only  oneyof  those 
descriptions ;  but  not  both;  And  at  the  time  of  making  his  will, 
the  testator  had  only  one  moiety  m  possession  j  and  he  speaks  of 
that  only.  As  the  testator  had  two  nephews,  both  of  whom 
seem  equally  to  have  been  the  objects  of  his  will,  it  is  not  im- 
probable that  he  intended  to  divide  the  tenement  of  Hensm 
between  them.  And  no  argument  can  be  drawn  from  the  pre- 
sumption of  his  not  having  an  intention  to  make  them  tenants 
in  common ;  because  he  has  done  that  in  the  case  of  the  three 
children  of  one  of  his  nephews. 

Supposing  a  partition  had  been  made,  and  he  had  used  thesame 
words,  there  would  have  been  no  doubt ;  and  his  having  an  un- 
divided moiety  will  make  no  difference.  Though  the  word  "  pur- 
"  part"  cannot  properly  be  applied  to  an  undivided  moiety  (for 
it  means  that  part  or  share  of  a  tenement,  which,  having  been 
held  by  tenants  in  common,  is  by  partition  allotted  to  any  one  of 
them),  yet  it  may  without  much  violence  be  held,  that  thereby 
the  testator  meant  to  devise  that  part  which  he  would  have  had, 
had  any  partition  been  made.  But  it  will  be  a  very  strained  con- 
struction to  hold  that,  by  the  words  of  this  devise,  the  entirety 
was  meant :  had  that  been  his  intention,  he  would  have  used 
much  fitter  expressions ;  for  in  this  case,  the  devisor  was  not  in 
want  of  legal  assistance,  since  he  has  used  technical  words. 

2dly,  As  10  the  words  Cf  reversion  and  reversions,  remainder 
c<  and  remainders,  rents,  issues,  and  profits  thereof  "  the  word 
w  thereof "  can  only  refer  to  the  subject  of  the  last  devise,  name- 
ly, bis  other  lands  in  the  borough  of  Bodmin.  It  is  not  the  reversion 
of  the  purpart,  but  of  his  other  lands  in  Bodmin,  which  were 
leased  on  lives. 

Lord  Mansfield,  Ch.  J.  There  is  no  doubt  in  this  case.  The 
testator  meant  to  give  all  the  interest  he  had  in  Henson,  whether  m 
possession  or  reversion.  The  first  words  are  sufficiently  compre- 
hensive to  pass  the  moiety  in  reversion,  as  well  as  that  in  pos- 
session. 

Willes,  J.  I  understand  this  will  in  a  different  sense  from  the 
counsel  on  either  side.  The  vill  of  Henson  consists  of  four  tene- 
ments: 
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1786     ments:  the  devisor  was  in  possession  of  a  moiety  of  three  of  them; 
he  intended  to  leave  every  thing  that  he  had  in  the  vili  called 
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v-f.vZ'    Henson  to  the  lessors  of  the  plaintiff:  and  with  that  view  he  de- 

rHILLIPS         m  *  ' 

again*  vised  all  that  his  part,  purpart,  and  portion  of  and  in  the  tenement 
of  Henseti.  So  that  here  he  used  the  word  "tenement"  instead  of 
"  viU/9  because  he  would  otherwise  have  used  the  word  "  tene- 
"  ments"  Considering  it  in  that  light,  if  he  had  intended  only  to 
give  one  moiety,  he  would  have  used  the  word  moiety.  But  with- 
out that  construction,  I  am  of  opinion  that  the  moiety  in  rever- 
sion, as  well  as  that  in  possession,  passed  by  the  first  words. 

On  the  other  part,  the  words  "  reversion  and  remainder,  &c." 
are  more  applicable  to  an  estate  where  he  had  a  reversion,  than 
to  one  of  which  he  was  seised  in  fee-simple. 

Ashhurst,  J.  I  agree  with  my  brother  Willes^  as  to  the  con- 
struction of  the  word  "  tenement."  And  besides,  it  would  be  a 
very  narrow  construction  to  say  that  the  moiety  in  reversion  did 
not  pass  by  the  first  part  of  the  devise. 

But  the  latter  words  are  still  clearer;  the  "  reversion  and  re- 
"  mainder,  &c"  refer  to  that  estate  where  he  had  a  reversion, 
rather  than  to  his  other  lands  in  Bodmin ;  for  there  he  had  no- 
thing on  which  they  could  attach. 

Per  Curiam^  Let  the  postea  be  delivered  to  the  plaintiff. 


Tuesday,  Farmer  and  Another  against  Davies. 

Jam.  31st.  ° 

Where  A  CTION  for  goods  sold  and  delivered  against  the  defend- 

goods  were      /"\         .  r        .  .  _  .  °         .    ,         , 

ordered  for  ant»  a8  captain  of  a  ship.     Dus  cause  was  tried  at  the  sit- 

*.i?hl?l?      tin8s  at  Guildhall,  after  last  Michaelmas  Term,  before  Mr.  Justice 

the  owner        t%   11  %  .  ..#• 

before  the     Buller9  when  the  following  case  was  reserved  for  the  opinion  of 

appointment  ^c 
of  the  cap- 

tain,  though      «  The  goods  were  ordered  by  the  owners,  before  the  captain 

some  were 

not  deliver-  <c  w*s  appointed  to  the  ship.  Some  of  the  goods  were  delivered 

Stewards  "  ^OTe  ^e  was  appointed.  §  and  a  cable  and  other  cordage  were 
yet  as  no      "  delivered  afterwards. 

crcditwas  "  ^he  question  is,  whether  the  defendant  be  liable  for  the 
given  to  the  «  payment  of  all  the  goods  furnished,  or  of  the  goods  delivered 
is  not  an-         aJter  "e  was  appointed  ?  If  the  Court  should  be  of  opinion 

anthem'  "  that  he  is  liable  for  the  whole  demand,  or  for  the  cable  and 
"  cordage  after  he  was  appointed,  then  a  verdict  to  be  entered 
"  for  the  plaintiffs :  but  if  he  be  liable  for  none,  then  a  nonsuit 
«  to  be  entered."  " 

3  Baldwin^ 
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Baldwin,  for  the  plaintiff*.     By  the  general  law,  every  captain     1786. 
is  liable  for  the  stores  and  other  necessaries  furnished  for  his  


ship ;  because  he  is  entitled  to  receive  the  freigKt,  out  of  which    F0A*"** 
be  may  repay  himself.  Dam* s. 

It  is  laid  down  in  Rich  v.  Coe  (a)  and  others  that  a  trades- 
man, who  supplies  a  ship  with  necessaries,  has  a  treble  security  ; 
1  st,  Against  the  master  of  the  ship,  as  making  the  contract ; 
2dly,  The  specific  ship  ;  and  3dly,  The  owners,  who  are  liable 
in  consequence  of  the  master's  act, 

The  owners  arc  liable,  whether  they  give  the  order  or  not ; 
and  the  captain  is  liable,  on  taking  the  goods  into  his  possession. 
Dougl.  97. 

But  if  the  defendant  be  not  answerableyir  the  whole  amount  of 
the  goods  delivered,  he  at  least  is  liable  for  those  furnished  after 
his  appointment.     He  then  cited  Comb.  11 6. 

Cowper,  contrhy  contended  that  the  plaintiffs  could  not  recover 
the  value  of  any  part  of  these  goods.    The  case  of  Rich  and  Coe 
makes  strongly  for  the  defendant;  for  it  is  there  said  that  the 
master  is  liable  in  respect  of  his  contract :  but  here  the  captain 
made  no  contract.    It  is  not  because  the  captain  receives  the 
freight  that  he  is  answerable  for  the  stores  and  necessaries  fur- 
nished for  his  ship :  that  cannot  be  the  true  consideration  of  his 
liability.    For  he  is  equally  liable,  if  at  all,  though  the  ship  be 
lost,  and  when,  consequently,  he  is  not  entitled  to  freight.   But 
the  real  principle  is  this  ;  if  no  one  but  the  captain  be  held  forth 
to  the  tradesmen,  they  may  resort  to  him :  but  if  the  contract  be 
not  made  with  him,  they  can  only  have  recourse  to  the  owners. 
In  the  present  case,  the  defendant  had  nothing  to  do  with  the 
contract ;  the  credit  was  given  solely  to  the  owners. 

Lord  Mansfield,  Ch.  J.  Where  a  captain  contracts  for  the  [Abbott  on 
use  of  the  ship,  the  credit  is  given  to  him  in  respect  of  his  con-  shlPP1Dfc 
tract ;  it  is  given  to  the  owners,  because  the  contract  is  on  their 
account  •,  and  the  tradesman  has  likewise  a  specific  lien  on  the 
ship  itself.  Therefore  in  general  the  tradesman,  who  gives  that 
credit,  debits  both  the  captain  and  the  owners.     Now  what  is 
this  case?     The  captain  made  no  contract  personally.    The 
owners  contracted  for  their  ship  •,  the  credit  was  given  to  them 
only  ;  and  there  is  not  a  shadow  of  colour  to  charge  the  captain 
fat  any  part  of  these  goods. 

A  nonsuit  to  be  entered  (£). 

(«)  Ctvf.  639.  (*)  Vid.  H.  JBI.  Jtif.  C.  B.  1 16. 
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Tuesday, 
Jam.  3ISt. 


tVcATHERSTON  agdblSt  HAWKINS. 


cannot 
maintain  an 
action  a- 
gainst  his 


A  servant     fipHIS  was  as  action  on  the  case  by  a  servant  against  th* 
•*•   defendant,  who  was  his  former  master,  for  words,  and  also 
for  falsely  and  maliciously  writing  and  publishing  the  following 
former  mas-  letter  (stated  m  the  declaration)  toone  Collier %  respecting  the  plain- 
l"oten"S?i  tiff>8  chawcter  as  a  servant ;  «  Two  days  I  gave  him  money  to  gO 
letter  writ-   «  into  the  city  and  buy  books.  When  he  came  home,  I  desired 
( him  to  reckon  up  his  account ;  he  did  so.  But  being  one  day 
'  more  curious  than  I  sometimes  was,  I  looked  oyer  his  account, 
<  article  by  article,  and  in  one,  a  book  I  well  knew  the  price  of, 
'  I  found  he  had  charged  me  one  shilling  more  than  it  cost,  and  that 

*  shilling  he  hept  in  his  pocket.  The  next  day  the  very  same  af» 
(  fair.  And  both  these  days  my  neighbour  Metca/fwzs  in  my 
1  shop,  and  knows  it  well,  and  said  he  would  not  keep  such  a 
1  man  a  day,  or  something  to  that  purpose.  Two  magazines  he 
9  charged  two  shillings  fir  binding  /  the  people  received  no  more  than 

*  is.  8d.  and  say  he  paid  no  more.    This  I  can  prove." 


fen,  by  him, 
in  giving  a 
character  of 
the  servant, 
unless  the 
letter  prove 
the  tmalict  as 
well  as/a/;*- 
i*odof  the 
charge;  even 
though  the 
master  make 
specific 
charges  of 
fraud. 
[1  B.  ic  P. 

P.  '5s7.  '        This  was  tried  at  the  sittings  at  Guildhall  after  last  Michaelmas 

5  £//.  13.]   Term,  before  Lord  Mansfield,  when  a  verdict  was  found  for  the 

plaintiff  on  the  last  count,  containing  the  letter  (the  words  not 

being  proved),  subject  to  the  opinion  of  the  Court  on  the  follow* 

ing  case. 

«  The  plaintiff  was  brother-in-law  to  Mr.  Collier.  He  was 
*  in  the  service  of  the  defendant,  and  was  by  him  turned  away. 
*'  Rogers,  to  whom  the  plaintiff  was  recommended  to  be  taken 
"  as  a  servant,  applied  to  the  defendant  for  a  character,  which 
"  not  being  advantageous,  but  to  the  effect  stated  in  the  decia- 
«  ration,  he  (Rogers)  did  not  take  him.  Collier  upon  this  re* 
"  peatedly  called  on  the  defendant  5  upon  which  the  letter, 
"  stated  in  the  declaration,  was  written  with  an  intent  to  pre- 
"  vent  an  action  by  the  plaintiff  for  the  words  spoken  by  the 
<*  defendant  to  Rogers.  Hie  writ  was  sued  out  on  the  same  day 
"  the  letter  was  written. 

"  The  question  for  the  opinion  of  the  Court  is,  Whether  tUi 
«  action  lies  i n 

Wood  for  the  plaintiff.  This  action  is  maintainable  on  the  let- 
ter,  which  is  a  false  and  malicious  libel    This  does  not  diflfer 

from 
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from  the  Case  of  common  libels ;  for  it  has  the  two  essential     1786. 
parts  which  constitute  a  libel,  namely,  slandei  and  falsehood. 


That  it  is  slanderous  is  extremely  clear,  for  it  charges  the  plain-  Yton™" 
tiff  with  specific  acts  0/ fraud,  almost  amounting  to  felony.  It  is  against 
likewise  false;*  for  had  it  been  true,  the  defendant  might  have 
justified.  And,  though  in  his  letter,  he  said  "  he  could 
prove  it,"  yet  as  he  did  not  at  the  trial,  the  Court  must  now 
take  it  for  granted  that  it  is  false.  It  is  not  necessary  in  an 
action  for  a  libel  to  prove  express  malice :  if  it  be  slanderous, 
malice  is  implied.  And  on  trials  for  libels,  it  is  sufficient  to  prove 
publication  ;  the  motives  of  the  party  publishing  are  never  gone 
into.  The  same  doctrine  holds  in  an  action  for  words  ;  where, 
though  the  declaration  allege  them  to  be  spoken  "  falsely  and 
maliciously,"  no  express  malice  need  be  proved.  The  want  of 
the  word  <c  mafitiose"  was  held  to  be  no  error.     Noy,  35. 

As  to  the  publication  ;  it  never  has  been  doubted  but  that  the 
mere  writing  of  a  letter  is  a  sufficient  publication,  even  though 
k  be  written  to  the  party  himself. 

If  it  be  contended  that  the  master  of  a  servant  is  exempted 
from  the  general  rule,  on  account  of  his  relative  situation;  such 
a  principle  is  not  warranted  by  any  determination  in  the  books. 
And  this  is  very  different  from  the  case  of  a  master  giving  a 
general  bad  character  of  a  servant;  for  here  the  defendant  has 
made  specific  charges  of  fraud. 

Bower9  for  the  defendant,  after  mentioning  the  case  of  Edrnond- 
son  v.  Stephenson,  Bull.  N.  P.  8,  was  stopped  by  the  Court. 

Lord  Mansfield,  Ch.  J.  I  have  held  more  than  once  that 
an  action  will  not  lie  by  a  servant  against  his  formet.  master  for 
Words  spoken  by  him  in  giving  a  character  of  the  servant. 

The  general  rules  are  laid  down  as  Mr.  Wood  has  stated :  but 
to  every  libel  there  may  be  a  necessary  and  implied  justification 
from  the  occasion.  So  that  what,  taken  abstractedly,  would  be  a 
publication,  may  from  the  occasion  prove  to  be  none  *,  as  if  it 
were  read  in  a  judicial  proceeding.  Words  may  also*  be  justified 
on  account  of  the  subject-matter,  or  other  circumstances 

In  this  case,  instead  of  the  plaintifFs  shewing  it  to  be  false  and 
malicious,  it  appears  to  be  incident  to  the  application  by  Rogers 
to  the  master  of  the  servant.  And  the  letter  was  written  to  che 
brother-in-law  of  the  plaintiff  for  the  express  purpose  of  prevent- 
ing an  action  being  brought. 
Buller,  J.     This  is  an  exception  to  the  general  rule  on  ac- 

«nmt  of  the  occasion  of  writing  the  letter.  Then  it  is  incumbent 

It  op 
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1786.     on  the  plaintiff  to  prove  the  falsehood  of  it.     And  in  actions  of 

this  kind,  unless  he  can  prove  -the  words  to  be  malicious  as  well 

TurR-     ^  false,  they  are  not  actionable. 

sTort  On  this  case  it  evidently  appears  that  the  defendant  has  been 

Hawkins,  entrapped,  because  the  letter  was  written  on  the  application  of 
the  plaintiff's  brother-in-law.  And,  besides,  it  is  stated  that  the 
writ  was  sued  out  on  the  same  day  the  letter  was  written. 

Judgment  for  the  defendant. 


Tuesday,       Grove  and  Another,  Assignees  of  Liotard,  a 

Bankrupt,  against  Dubois. 

aion^/Tr^  HPHIS  was  an  action  for  money  had  and  received  by  the  de- 
^js  an       X.    fendant  to  and  for  the  use  of  the  bankrupt,  before  he  be- 

absolute  / 

[3  B.  &  p.  came  a  bankrupt ;  and  for  money  had  and  received  to  and  for  the 
engagement  U8C  °f  tne  plaintiffs,  as  assignees ;  to  which  the  defendant  pleaded 
totheprinci-  the  general  issue,  non  assumpsit ;  whereupon  issue  was  joined* 
broker,  and  The  defendant  also  gave  a  notice  of  set-off  for  money  had  and 
makes  hirn    received  by  the  assignees  for  his  use. 

first  in-  The  cause  came  on  to  be  tried  at  the  sittings  after  Michaelmas 

brokw  whh  Term  178S»  bcfore  Lord  Mansfield,  at  Guildhall,  when  the  jury 
such  a  com-  found  a  verdict  for  the  plaintiffs,  damages  37  c/.  16s.  and  costs 

mission  may  .    .    *  .  i       r  n 

set-off,  un-    is.  subject  to  the  opinion  of  this  Court  on  the  following  case. 

507.f  cLp.  "  That  thc  bank™?**  7ohn  Liotard,  being  an  underwriter,. 
586.  1.  M.  «  subscribed  policies  filled  up  with  the  defendant's  name  for  his 
576/I  "  foreign  correspondents,  who  were  unknown  to  the  bankrupt, 

der  the  ge-      c«  That  losses  happened  on  the  policies  before  the  bankruptcy 

neral  tjjve,  a  rr*jiiiri»  r 

loss  upon  a  cc  of  JLtotard ;  that  the  defendant  paid  the  amount  of  the  losses 
praiog  bcT   "  t0  *"s  f°reign  correspondents  after  such  bankruptcy, 
fore  a  bank.      "  That  the  defendant  had  a  commission  del  credere  from  his 
aTiPIaion°by  "  correspondents  •,   was  made  debtor  by  the  bankrupt  for  pre- 
the  assignees  «  miums  •,  and  always  retained  the  policies  in  his  hands. 

of  the  bank-  ,  '  r 

rupt,  for  "  The  question  for  the  opinion  of  the  Court  is,  Whether, 

u^onva1?8  M  under  thc  notice  of  set-off,  or  under  any  of  the  statutes 

rious  poli-  «  respecting  bankrupts,  the  defendant  be  entitled  to  set- 

written  by  "  off  this  account  with  Liotard? 

thmchhdef°r  <c  If  the  Court  shall  be  of  opinion  that  the  defendant  is  enti- 
had  debited  "  tied  to  set-off,  then  a  verdict  to  be  entered  for  the  dcfendant.,, 
but  such"1  S.  Haywood,  for  the  plaintiffs,  relied  upon  the  28th  section  of 
loss  cannot    the  c  Geo.  2.  c.  20.  whieh  requires  mutual  credit  to  be  given,  in 

be  proved  ,J  1  ■        i_        1   r      1  <r*  ,..  , 

under  a  »*-  order  to  enable  the  defendant  to  set-off;  which  was  not  the 

tUeof.ct-off.  '  3  '  ca$c 
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case  here  ;  for  the  credit  was  not  given  to  the  broker,  but  to  the     1 786. 

principal ;  like  the  common  case  of  insurance  brokers,  who  were  ~ 

nothing  more  than  mere  agents,  and  were  always  so  considered.     Gr°vc 
The  case  of  Wihon  and  others,  assignees  of  Fletcher  v.  Creighton    Dubou. 
and  another  (a),  is  in  point.     That  was  an  action  for  money 
had  and  received,  &c9  to  and  for  the  use  of  the  bankrupt,  and  to 
and  for  the  use  of  the  assignees,  and  on  an  account  stated.     The 
defendant  pleaded  the  general  issue,  non  assumpsit ,  and  gave  notice 
of  set  off}  That  the  plaintiffs  were  indebted  to  the  defendant  in 
300c/.  for  losses  upon  several  policies  of  assurance  underwritten 
by  the  bankrupt,  and  which  losses  happened  before  the  bank* 
ruptcy.     It  was  tried  before  Lord  Mansfield  at  Guildhall^  at  the 
sittings  after  Easter  Term  1782,  when  the  jury  found  a  verdict 
for  the  plaintiffs,  subject  to  the  opinion  of  the  Court  on  the  fol- 
lowing case  :  "  That  the  defendants  had  considerable  dealings 
"  with  the  bankrupt,  as  agents  or  factors  to  various  correspond- 
"  ents.     That  they  paid  to  him,  or  were  debited  by  him  for, 
t€  premiums  upon  insurances  on  behalf  of  those  correspondents. 
"  That  they  had  credit  for  the  losses  as  they  happened,  and  for 
«*  the  returns  of  premium.     That  they  had  no  commission  del 
**  credere.    That  none  of  the  correspondents  for  whom  they  in- 
€€  sured  were  insolvent ;  but  to  all,  except  one,  they  were  in  ad- 
€€  vance,  more  or  less,  on  account  of  the  policies."     In  that  case 
the  Court  were  all  clearly  of  opinion  that  under  those  circum- 
stances the  defendants  were  not  entitled  to  set-off  any  of  the  sub- 
sequent losses  to  an  action  brought  by  the  assignees  for  the  reco- 
very of  the  premiums  debited  to  the  defendants  by  the  bankrupt. 
The  only  difference  between  that  case  and  the  present  was  th? 
circumstance  of  the  defendant's  having  a  commission  del  credere 
from  his  correspondents.     It  is  material  then  to  see,  whether 
any,  and  what,  difference  such  a  commission  could  make,  as  be- 
tween these  parties. 

A  commission  del  credere  might  be  considered  several  ways. 
It  is  an  undertaking  by  the  broker,  for  an  additional  premium 
to  insure  his  principal  against  a  contingency,  which  contin- 
gency is  the  failure  of  the  under-writer ;  and  therefore  it  is 
only  to  be  considered  as  a  collateral  security,  which  vested  no 
such  interest  in  the  policy,  as  the  broker  could  have  proved  un- 
der the  commission  at  the  time  of  issuing  it  \  much  less  did  it 

(a)  THiu  %%  Geo.  3.  B.  R. 

VC8t 
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1786      vest  any  interest  in  him  at  the  time  of  mating  the  policy.     Ex 
parte  Adney.     Cowp.  4-0. 


^lahtft  r^it  broker  could  not  have  brought  an  action  in  his  own  name 
Dubois,  upon  such  a  policy,  without  averring  the  interest  to  be  in  the 
principal  (a),  by  which  it  would  have  appeared  that  no  apedit* 
had  been  given  to  him,  and  consequently  that  he  did  not  come 
within  the  meaning  of  the  5  Geo  2.  r.  30  /.  28.  If  theiefore 
he  could  not  have  brought  an  action  in  his  own  right,  and  had  not 
such  an  interest  in  the  policy  as  would  have  enabled  him  to  have 
proved  his  debt  under  the  commission  at  the  time  of  it's  issuing, 
it  is  absurd  to  say  that  he  could  set  it  off  to  a  clear  demand 
which  accrued  before  the  bankruptcy.  Chilton  v.  Wiffin  and 
another,  3    4'  Us.  13.  Goddardv.  Vanderhaven^  3  Wits.  262  (£). 

But  even  supposing  an  interest  vested  in  the  broker,  and  he 
could  have  brought  an  action  in  his  own  right,  yet  he  could  not 
set-off  the  present  demand  ;  for  in  fact  there  was  no  debt  exist- 
ing at  the  time  of  the  bankruptcy  The  payment  was  made  to 
the  principal  afterwards;  and  at  any  rate  the  broker's  claim  could 
not  arise  before  such  payment.  This  comes  directly  under  the  prin- 
ciples uniformly  laid  down  in  the  cases  last  cited.  No  particular* 
event  had  then  happened  to  fif  the  broker ;  no  demand  had  bee* 
made  on  the  under-writer,  and  refusal.  It  does  not  appear  upon 
this  case  but  that  it  was  a  voluntary  payment ;  and  if  the  defen- 
dant paid  this  sum  before  the  expiration  of  the  time  which  wis 
allowed  to  him,  he  ought  not  to  be  permitted  to  take  advantage  of 
his  act  in  prejudiceto  the  rest  of  the  creditors,  and  set-off  this  debt. 

The  broker  was  in  the  nature  of  an  assignee  of  a  bond,  or  in- 
dorsee of  a  promissory  note.  And  it  was  determined  in  the 
case  of  Marsh  and  another,  assignees  of  May,  against  Cham- 
bers (c),  that  a  note,  indorsed  to  the  debtor  of  a  bankrupt  after 
the  bankruptcy,  could  not  be  set-off.  So  here,  whatever  in- 
terest the  broker  had  in  the  policy  as  against  the  plaintiffs,  it 
accrued  after  payment  of  the  loss  to  his  principal :  but  that  in- 
terest, being  transferred  subsequent  to  the  bankruptcy,  could 
not  be  set  off  against  a  debt  vested  before.  At  all  events,  it  was 
setting  up  a  debt  in  right  of  .another  person  against  a  personal 
demand  upon  himself. 

That  upon  the  whole,  whatever  difference  the  commission 
del  credere  might  make  between  the  broke*  and  his  employers,  k 


(«)  Vide  19  do.  3,  #.  $7.     (i)  Vide  Young  mni  mmtbet  v.  ZfoUrjf,  3  Wih.  346. 

(*)  %  Str*.  1234. 

could 
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could  make  none  between  the  present  parties.    The  transaction     1786. 
between  them  Vould  have  been  exactly  the  same,  if  no  such  — — 
commission  had  existed ;  and  it  was  too  much  to  contend  that  a     £?£!,* 
private  agreement  between  two  of  the  parties,  without  the  know-    Duioxt. 
.  ledge  of  the  third,  should  vary  the  nature  of  the  contract,  and 
snaterially  affect  and  injure  the  rights  of  his  creditors. 

Smith,  contra,  distinguished  this  case  from  that  of  Wilson  and 
another,  assignees,  against  Creigbton;  for  here,  the  broker  was  the 
$ply  person  who  had  any  dealings  with  the  bankrupt :  his  name 
alone  was  inserted  in  the  policy 5  no  other  person  was  known 
to  die  bankrupt,  who  must  therefore  have  treated  with  him  as 
principal;  and  who,  it  was  more  natural  to  suppose,  gave  the  cre- 
dit to  him,  than  to  any  other  person,  to  whom,  from  the  nature 
of  the  transaction,  he  must  have  been  an  utter  stranger. 

He  observed  that  this  case  was  very  different  from  that  of 
sureties ;  for  there  the  obligee  relied  upon  the  principal ;  the 
whole  dealing  was  with  him  *  and  he  only  looked  to  the  other 
as  a  collateral  security :  but  here  the  broker  was  liable  in  the 
Jirst  instance. 

He  was  then  stopped  by  the  Court. 

Lord  Mansfield,  Ch.  J.  The  whole  turns  on  the  nature  of 
a  commission  del  credere.  Then  what  is  it  ?  It  is  an  absolute 
engagement  to  the  principal  from  the  broker,  and  makes  him  lia- 
ble in  the  first  instance.  There  is  no  occasion  for  the  principal 
to  communicate  with  the  under-writer,  though  the  law  allows 
the  principal,  for  his  benefit,  to  resort  to  him  as  a  collateral  se- 
curity.    But  the  broker  is  liable  at  all  events. 

Buller,  J.  I  remember  many  actions  brought  at  Guildhall 
against  brokers  with  commissions  del  credere;  and  I  never  heard 
any  enquiry  made  in  such  cases,  whether  there  had  been  a  pre- 
vious demand  upon  the  under-writer  and  refusal :  and  I  can 
venture  to  say,  that  such  is  not  the  practice.  It  makes  no  dif- 
ference at  the  time  of  making  the  policy,  whether  the  under- 
writer knew  the  principal  or  not:  he  trusted  to  the  broker \  the 
credit  was  given  to  him,  and  not  to  the  other. 

I  agree  that  the  notice  of  set-off  is  bad :  but  this  loss  may  be 
proved  and  set-off  under  the  general  issue  of  the  28th  section  of 
the  5  Geo.  a.  c.  30.  The  words  of  that  section  are,  "  That 
"  where  it  shall,  appear  to  the  commissioners,  or  the  major  part 
«  of  them,  that  there  hath  been  mutual  credit  given  by  the 

«  bankrupt 
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1786.     "  bankrupt  and  any  other  person,  or  mutual  debts  between  the 

■'  €t  bankrupt  and  any  other  person,  at  any  time  before  such  person 

?*/**/     t€  ^ecoxne  bankrupt,  the  said  commissioners,  &c.  shall  state  the 

Dubois.    «  account  between  them,  and  one  debt  may  be  set  against  ano- 

c<  ther,  and  what  shall  appear  to  be  due  on  either  side  on  the  ba- 

w  lance  of  such  account,  and  no  more  shall  be  claimed,  and  paid  on 

€€  either  side  respectively." 

Therefore  we  sec  by  this  section  of  the  statute  that  the  assignees 
could  legally  claim  no  more  than  the  balance  upon  the  account 

between  the  parties. 

Judgment  for  the  defendant  (a}. 

(a)  Vid.  Bize  v.  Dickason  and  another,  Assignees  of  JBartaitblag,  post.  385. 


I"1**  Pogh  against  Robinson. 

Jan.  31st.  O 

Adedara-  fTHHIS  was  an  action  on  promises  by  bill.  The  declaration, 
generally  of  which  was  entitled  generally  of  Michaelmas  Term,  stated 

relate*""'  *^c  Proimses>  an(*  the  breach  thereof,  to  have  been  made  on  the 
the  first  day  seventh  of  November,  178  c. 

and  the  p^  To  this  dec,aration  there  was  a  special  demurrer  ;  and  the 
rnises  and  causes  assigned  were,  «  For  that  the  said  declaration  appears  to 
being  laid '  u  ^  exhibited,  and  is  entitled,  of  Michaelmas  Term  generally, 
da  'rffh?  "  wncre^y  lt  nas  relation  to,  and  must  be  deemed  a  declaration 
Term,  may  "  of,  the  first  day  of  that  Term  *,  whereas  the  said  several  promises, 
to  hav'Ten  "  *n  ^  sa^  declaration  mentioned,  arc  all  of  them  therein  laid 

™e^delivforC  "  t0  haVC  kCCn  mac*e  ^v  thc  said  R^hard  (the  defendant),  and 
of  the  decb-  €t  the  said  several  causes  of  action  therein  also  mentioned  to  have 
«£«  hyV  "  a"sen> on  *c  seventh  day  of  November  in  the  year  of  our  Lord 
reference  to  «  1 785 ;  which  said  seventh  day  of  November  was  a  day  after  the 
practice  of    "  &Tst  day  oi  that  same  Michaelmas  Term,  wherein  the  said 

•"/^"/the  "  Mar*  (the  Plaintiff )  hath  so  declared  against  him  the  said 
declaration  "  Richard,  and  whereof  the  said  declaration  is  so  generally  en- 
wppo^elTto  "  t*tlcd  as  foresaid.  And  also  for  that  the  said  declaration,  by 
have  been  «  the  memorandum  thereof,  appears  to  have  been  exhibited  be- 
tiii  the  sit-    "  f°rc  any  of  the  causes  of  action  of  the  said  Mary  therein  mer*- 

CoSrfol!*    "  rioned  aPPear  t0  have  accrued,  &c" 

that  day.  Law,  in  support  of  the  demurrer,  contended,  that  the  day  of 

335-f '*       mal"ng  the  promises  mentioned  in  the  declaration  must  be  con- 
sistent with  the  memorandum ;  but  it  appears  on  this  declara- 
tion 
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Hon  that  the  cause  of  action  accrued  subsequent  to  the  time  of     1786. 
filing  the  bill.    Filing  a  bill  generally  of  such  a  Term  relates  to 


the  first  day  of  that  Term.  And  there  being  no  fraction  of  a  day  J*""" 
in  judicial  proceedings,  the  filing  of  the  bill  must  relate  to  the  Robimsom. 
first  instant  of  that  day;  here  then  this  bill  must  betaken  to  have 
been  filed  on  the  first  instant  of  the  7th  November:  and  even  ad- 
mitting that  the  promise  was  made  on  the  same  instant  of  that 
day,  yet  the  breach  must  necessarily  be  subsequent  to  it  in  point 
of  time.  Though,  on  motions  in  arrest  of  judgment,  and  on 
trials  at  Nisi  Prius,  the  Court  will  enquire  when  the  bill  was  ac~ 
tually  filed,  yet  they  will  not  on  demurrer  where  such  enquiry  is 
precluded.  Het:ited  2  Lev.  141.  176.  Bull.  N.P.itf.  Lord 
Porehester^s  case,  Trm  23  Geo.  3.  B.  R. 

Shepherd^  contra^  admitted  that,  if  it  appeared  that  the  cause 
of  action  arose  after  the  filing  of  the  bill,  the  declaration  was  in- 
formal. But  though  in  this  case  it  refers  to  the  7th  of  Novem- 
her i  which  was  the  first  day  of  the  Term  (<?),  yet  the  Term,  for 
the  purpose  of  delivering  the  declaration,  cannot  be  considered  to 
commence  till  the  sitting  of  the  Court.  This  is  evident  on  ad- 
verting to  the  ancient  practice  of  the  Court,  when  the  parties 
declared  ore  tenus  (£),  which  was  minuted  bf  the  prothonotary ; 
but  on  account  of  the  great  increase  of  business  the  present ' 
mode  of  delivering  the  declaration  in  writing  was  substituted  in 
lieu  of  it.  It  is  therefore  clear  that  this  declaration  cannot  be 
supposed  to  have  been  delivered  before  the  sitting  of  the  Court; 
for  till  that  time,  by  the  .old  practice,  the  parties  could  not  have 
declared  ore  tenus.  And  though  the  law  does  not  in  general  al- 
low of  fractions  of  a  day,  yet  the  Court  will  take  notice  of  their 
usual  time  of  sitting ;  before  which  time  the  contract  might 
have  been  made  and  broken ;  and  then  the  declaration  may  well 
be  supported.     Symons  and  Lo<w>  Sty.  72. 

Ashhurst,  J.  The  Court  ought  to  make  any  intendment 
against  a  mere  captious  objection.  We  must  resort  to  the  old 
practice  of  declaring  ore  tenus ;  and  by  referring  to  that,  we  find 
that  the  declaration  could  not  have  been  delivered  till  the  sitting 
of  the  Court.  And  then  it  is  as  probable  that  the  promise  was 
made  before  the  declaration  as  afterwards. 

Buller,  J.  The  case  of  Lord  Porcbester  does  not  apply  here: 
there  were  two  judgments  in  that  case,  and  the  question  was, 

(a)  24  C.  %.  c .  48.  (£)  Cilb.  C.  P.  44* 

whether 


US  CASES  ik  HILARY  TERM, 

1786.    whether  the  Court  could  say  that  one  judgment  had  precedence 
of  the  other :  but  as  they  both  referred  to  the  same  day,  the 


^?*  Court  held  that  the  priority  of  one  could  not  be  averred.  Here, 
fttiixsoN.  however,  the  question  is  not  concerning  a  judicial  proceeding*  for 
the  delivery  of  die  declaration  is  the  act  of  the  party  :  and  it  ap- 
pears by  the  course  of  the  Court  (which  we  are  bound  to  take  no- 
tice of  according  to  the  case  in  Lev.  (a),)  that  in  ancient  times  the 
parties  could  not  declare  till  the  sitting  of  the  Court.  So  that  here 
die  promise  and  the  breach  may  well  have  taken  place  before  the 
delivery  of  the  declaration.     Hie  case  in  Styles  is  very  strong. 

Demurrer  over-ruled ;  but  the  Court  gave  the  defendant  leave 
to  amend,  on  payment  of  costs. 

(a)  %  Lev.  176. 


&**»  .  Kirk  against  Nowill  and  Butler. 

A  corpon-   HPHIS  was  an  action  of  trespass  for  seizing  and  taking  a 
ittd'b^kt.  quantity  of  forks,  the  property  of  the  plaintiff, 

ten  patent,  The  defendant  pleaded,  1st,  The  general  issue, 
power  of  The  second  plea  stated,  that  the  town  of  Sheffield,  in  which 
making  bye  ^  ^jj  frCSpass  fe  supposed  to  have  been  committed,  was  within 
not  make  the  lordship  and  liberty  of  HaHamshire  in  the  county  of  Tori. 
\Kw"f£  Tk*  theCompany  of  Cutlers  was  incorporated  by  stat.  21  Jac.  \. 
fature;  net-  c.  31.  That  that  act  directed  that  one  master,  two  wardens,  six 
corporation  searchers,  and  four  and  twenty  .assistants,  should  be  annually 
a^Tof*  **-  chosen  out  of  thc  8aid  company  to  govern  the  said  corporation. 
iiament,  That  it  was  by  the  said  act  of  parliament  further  enacted,  "That 
a^eHk  "  noperson  or  persons  using  the  said  arts  or  manufactures  within 
"£!i,,y  u  d*  lil>crty  of  Hallamshirc,  or  six  miles  compass  of  the  same, 
a  should  at  any*time  hereafter  make,  or  cause  to  be  made,  any 
«  knives,  or  knife-blades,  shears,  scissors,  or  sickles,  except  he  or 
w  they  did  put  steel  into  the  edges  of  them,  upon  pain  to  lose  for 
"  every  such  offence  i  ox.  and  thc  wares  so  deceitfully  made ;  to  be 
"  seized  and  recovered  by  the  master  and  wardens  of  the  said  com- 
«  pany  for  the  time  being,  and  to  be  levied,  distributed,  and  employ- 
«  ed  to  the  use  of  the  said  corporation,  to  and  for  the  relief  and  be- 
"  nefitof  thepoorof  the  said  corporation."  And  that  the  forks  men- 
tioned in  the  declaration  were  forfeited  and  seized  under  that  act. 

The 


given. 
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The  third  pica  set  forth  the  incorporation  of  the  said  company     1 786. 
by  the  said  act  of  2 1  Jac.  1  ;  that  it  was,  by  the  said  act,  further  — — 
enacted,  «  That  no  person  using  the  said  myptery  or  crafts,  or      KllK 


"  any  of  them,  within  the  said  lordship  or  liberty,  or  six  miles    Nowili. 

"  compass  thereof,  should  at  any  time  thereafter  strike,  grave, 

*'  or  use,  upon  his  knives,  or  the  wares  before  mentioned,  any 

**  more  marks  than  one,  and  that  to  be  such  as  should  be  first 

*'  appointed  as  afotesad  unto  him  by  the  said  master,  wardens, 

**  aad  searchers  of  the  said  company  for  the  time  being,  or  the 

c<  greater  number  of  them ;  upon  pain  to  forfeit  and  lose,  for 

*'  every  time  that  he  should  offend  therein,  all  such  goods  so 

"  marked,  and  the  sum  of  40/.  to  the  master  and  wardens  of  the 

€€  said  company  for  the  time  being,  to  be  employed  to  the  use 

*'  of  the  said  corporation  to  and  for  the  relief  and  benefit  of  the 

4€  poor  of  the  said  corporation :"  and  that  the  forks  mentioned 

in  the  declaration  were  forfeited  and  seized  under  that  act. 

4*hfy,  And  for  further  plea,  fcf c,  the  defendants  say,  "  That 
*<  the  said  plaintiff  ought  not  to  have  or  maintain  his  said  action 
€t  thereof  against  them,  because  they  say  that  the  town  of  Sbffr 
"fold,  in  which  the  said  trespass  is  above  supposed  to  have  been 
€f  done,  is,  and  at  the  respective  times  hereinafter  mentioned,  and 
"  also  at  the  said  time  when  the  said  trespass  is  above  supposed  to 
"  have  been  done,  was,  a  certain  place,  situate  and  being  in  and 
"  parcel  of  the  lordship  and  liberty  of  Hallamshire  in  the  said 
"  county  of  Tork,  and  mentioned  in  the  act  of  parliament  and 
€(  bye  law  hereinafter  mentioned.  And  the  said  defendants  fur- 
€(  ther  say,  that  by  a  certain  act  of  parliament  made  and  passed  in 
€f  the  parliament  of  the  late  king  James  1.  at  a  session  thereof 
M  holden  at  Westminster  xtk  the  one  and  twentieth  year  of  his  reign, 
"  entitled,  (  An  act  for  the  good  order  and  government  of  the 
"  makers  of  knives,  sickles,  shears,  scissors,  and  other  cutlery 
,€  wares,  in  Hallamshire  in  the  county  of  York,  and  the  parts  near 
fc  adjoining/  it  was  enacted  (among  other  things)  by  his  said  late 
*€  Majesty,  the  Lords  Spiritual  and  Temporal,  and  the  Commons 
4€  in  that  parliament  assembled,  and  by  the  authority  of  the  same, 
u  That  all  persons  using  to  make  knives,  blades,  scissors,  shears, 
€t  sickles,  cutlery  wares,  and  all  other  wares  and  manufactures, 
€t  made  or  wrought  of  iron  and  steel,  dwelling  or  inhabiting  within 
u  the  said  lordship  and  liberty  of  Hallamshire,  or  within  six  miles 
u  compass  of  the  same,  should  be  from  thenceforth  and  thereafter 
«  might  be  in  deed,  and  in  name,  one  bo<iy  politic,  perpetual, 
"  and  incorporate,  of  one  master*  two  wardens,  six  searchers,  and 

"four 
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1 786.     "  four  and  twenty  assistants  and  commonalty  of  the  said  company 
"  of  cutlers  of  the  lordship  of  Hallamshire  in  the  county  of  Fork. 


'**      "  ^nc*  l^at  *k*y»  by  the  name  of  master,  wardens,  searchers,  and 

Nowill.    «  assistants,  and  commonalty,  of  the  company  of  cutlers  of  Hal- 

«  lamshire  in  the  said  county  of  Tork,  might  be,  and  by  virtue  of 

"  the  said  act,  were  really,  actually,  and  fully  incorporated,  cre- 

"  ated,  made,  and  erected  one  body  corporate  and  politic,  to  all 

"  intents  and  purposes,  and  should  have  perpetual  succession,  and 

Cf  be  called  and  known  by  the  name  of  master,  wardens,  searchers, 

"  and  assistants,  and  commonalty  of  the  company  of  cutlers  in 

c<  Hallamshire  in  the  county  of  Tort.   And  further,  that  it  might 

(t  be  for  ever  thereafter  lawful  to  the  said  master,  wardens, 

(t  searchers,  and  assistants,  in  and  upon  the  feast  day  of  St.  Bar- 

<c  tholomew  the  Apostle,  in  every  year,  yearly,  or  at  any  other 

«  time  in  the  year,  to  nominate,  elect,  choose,  and  swear,  one 

"  master,  two  wardens,  six  searchers,  and  four  and  twenty  assist- 

u  ants,  to  be  chosen  out  of  the  said  company,  to  order,  rule,  and 

u  govern  the  said  corporation  and  company  of  cutlers  during  the 

"  term  of  one  whole  year  then  next  ensuing,  and   until  there 

u  should  be  others  chosen  in  their  room.     And  for  the  due  or- 

<c  dering  and  better  maintaining  of  the  said  company,  and  for 

cc  the  better  relieving  and  employing  of  the  poor  of  the  said  trade, 

"  it  was  ordained  and  enacted  by  the  authority  aforesaid,  that  it 

<c  should  and  might  be  lawful  to  and  for  the  said  master,  wardens, 

"  searchers,  and  assistants  of  the  company  of  cutlers  aforesaid, 

'  "  or  the  greater  part  of  them,  and  their  successors  from  time  to 

u  time,  to  constitute^  ordain,  make,  and  establish,  such  laws,  acts, 

«  orders,  ordinances,  and  constitutions,  which  to  the  said  master, 

«  wardens,  searchers,  and  assistants,  or  the  greater  part  of  them, 

"  according  to  their  discretions,  should  be  good,  wholesome, 

"  profitable,  honest,  and  necessary,  for  the  good  order,  rule,  and 

*<  government  of  the  said  master,  wardens,  searchers,  and  com- 

"  monalty  in  their  several  arts  aforesaid,  and  of  all  other  their 

"  apprentices  and  servants  in  the  same  arts,  manufactures,  and 

"  professions,  aforesaid ;  so  that  the  said  ordinances  and  const!- 

cc  tutions  were  not  any  way  repugnant  and  contrary  to  his  Ma- 

u  jesty's  royal  prerogative,  or  to  the  laws  of  this  realm.  ~  And 

"  that  the  said  master,  wardens,  searchers,  and  assistants  of  cut- 

<f  lers  aforesaid,  or  the  greater  part  of  them,  having  made  such 

<c  laws,  institutions,  ordinances,  and  constitutions,  might  appoint 

u  and  impose  such   reasonable  pains,  punishments,   and  penalties, 

"  by  fine  or  amerciament,   or  by  either  of  them,  upon  all  those 

"  which 


€€ 
€€ 
€€ 
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«  which  they  should  find  offending  contrary  to  those  laws,  acts,  1786. 
*€  orders,  ordinances,  and  constitutions,  as  unto  them  the  said  — — 
«  master,  wardens,  searchers,  and  assistants  of  cutlers,  or  the  *|!£ 
greater  part  of  them,  should  be  thought  meet  and  convenient,  Nowill. 
according  to  the  quality  of  the  offence :  and  the  same  fines  and 
amerciaments  to  levy,  receive,  and  have,  to  the  use  of  the  said  cor- 
«  poration,  to  and  for  the  relief  and  benefit  of  the  poor  of  the 
€€  said  corporation,  as  by  the  said  act  of  parliament  (among  other 
things)  more  fully  appears.  And  the  said  defendants  further 
say,  that  after  the  passing  of  the  said  last-mentioned  act  of  par- 
liament, and  long  before  the  said  time  when,  &c.  to  wit,  on 
"  the  3 1st  day  of  July  1 780,  at  Sheffield  aforesaid,  in  the  county 
«€  aforesaid,  the  master,  wardens,  searchers,  and  assistants  of  the 
€€  said  company  for  the  time  then  being,  for  the  good  order, 
"  rule,  and  government  of  the  master,  wardens,  searchers,  and 
€t  commonalty  of  the  said  company  in  the  said  several  arts,  ditt 
"  ordain,  make,  and  establish  a  certain,  good,  wholesome,  pro- 
<€  Stable,  honest,  and  necessary  bye-law,  act,  order,  and  constitu- 
f<  tion,and  did  thereby  (amongst  other  things)  ordain,  order,  and 
"  establish,  that  it  should  and  might  be  lawful  to  and  for  the 
searchers  of  the  said  corporation  or  company  for  the  time  being, 
or  any  three  or  more  of  them,  at  all  times  thereafter  in  the  day- 
€<  time,  to  enter  into  the  respective  workshops  and  warehouses  of 
€S  any  the  respective  members  or  freemen  of  the  said  corporation 
€€  or  company  within  the  said  lordship  or  liberty,  or  six  miles 
€€  compass  thereof,  to  search  for  deceitful  and  unworkmanly  cut- 
€€  lery  wares,  and  other  wares,  made  or  wrought  of  iron  or  steel, 
*'  and  all  such  deceitful  and  un  workmanly  wares  as  should  be  there 
€<  found  upon  such  search,  to  seize,  take,  carry  away,  break,  and  de- 
€t  stroy ;  and  the  iron  and  steel  thereof  coming  to  sell  and  dispose  of  * 
**  for  the  relief  and  benefit  of  the  poor  of  the  said  corporation,  as 
"  by  the  said  bye-law,  act,  order,  and  constitution  more  fully  ap- 
•*  pears.  And  the  said  defendants  further  say,  that  the  said  bye-law, 
"  act,  order,  and  constitution,  so  made  as  aforesaid,  afterwards,  to 
€€  wit,  on  the  first  day  of  disgust  1 7  80,  at  York,  in  the  county  afore- 
€*  said,  was  examined  and  approved  of  by  the  Right  Honour- 
S€  able  Alexander  Lord  Loughborough  and  Sir  Beaumont  Hotham 
**  Knight,  two  of  his  Majesty's  j  ustices  of  assize  for  the  Northern 
*€  circuit,  at  the  assizes  held  at  York,  in  and  for  the  said  county 
««  of  York,  on  the  29th  day  of  July  1780,  according  to  the  form 
**  of  the  statute  in  that  case  made  and  provided.     And  that  the 

"  said 
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178&     u  said  bye-law,  act,  order,  and  constitution,  afterwards,  that  is 

•— a  to  say,  on  the  same  day  and  yeir  last  aforesaid,  at  Sheffield 

***      «  aforesaid,  within  the  liberty  of  Hallamshire  aforesaid,  was  duly 
Nqwill.    "  published  fend  made  known.     And  the  said  defendants  further 
«c  say,  that  after  the  making  of  the  said  act  of  parliament  and  bye- 
«  law,  to  wit,  at  a  meeting  of  the  then  master,  wardens,  scarch- 
"  ers,  and  assistants  of  the  said  company,  held  at  Sheffield  afore* 
««  said  on  the  a6th  day  of  August  1784,  the  same  being  a  conve- 
«  nient  time  of  the  year  for  that  purpose,  one  William  Fowler9 
"  the  then  master,  together  with  the  then  wardens,  searchers,  and 
"  assistants  of  the  said  company*  did  nominate,  elect,  and  choose 
"  the  said  ? homos  Nowill,  together  with  one  Thomas  TtUotson, 
"  one  Joseph  Ward,  and  one  William  Smith,  to  be  four  of  the 
"  searchers  of  the  said  company  for  the  year  then  next  ensuing, 
•?  to  order,  rule,  and  govern,  the  said  corporation  and  company 
«frof  cutlers  during  the  term  of  one  whole  year  then  next  ensu- 
"  ing,  and  until  there  should  be  others  chosen  in  their  room,  ac- 
"  cording  to  the  form  and  effect  of  the  said  last-mentioned  act  of 
"  parliament.     And  the  said  Thomas  Nowill,  Thomas  TtUotson, 
"  7"#£  Ward,  and  William  Smith,  afterwards,  to  wit,  on  the  2d 
«  day  of  September,  in  the  year  last  aforesaid,  at  Sheffield  afore- 
"  said,  were  duly  sworn  to  execute  the  said  office  of  searchers, 
"  and  then  and  there  took  upon  themselves  the  burden  of  the 
**  same  office,  and  became,  and  at  the  same  time  when,  &V. 
"  were  and  still  are  such  searchers  as  aforesaid.  And  the  teid  22*- 
«  mas  Nowill,  Thomas  TtUotson,  Joseph  Ward,  and  William  Smith, 
«  being  such  searchers  as  aforesaid,  he  the  said  Thomas  Nowill, 
«  together  with  the  said  Thomas  Tillotson,  Joseph  Ward,  and  Wit- 
"  Ham  Smith,  three  of  the  other  searchers  of  the  said  company  as 
«  aforesaid,  and  the  said  Joseph  Butler  as  their  servant,  and  by 
«  their  command,  and  in  their  aid  and  assistance,  at  the  said  time, 
"  when,  &c.  the  same  being  in  the  day-time,  did  enter  into  a 
"  certain  work-shop  of  one  Matthew  Davenport,  then  situate  and 
"  being  at  Sheffield  aforesaid,  within  the  said  liberty  of  Hcdlam^ 
"  shire,  in  the  said  act  mentioned,  he  the  said  Matthew  Davem- 
"port  then  and  there  being  a  member  of  the  said  corporation,  to 
"  search  for  deceitful  and  unworkmanly  cutlery  wares,  and  then 
«  and  there  found  the  said  forks  in  the  said  declaration  men- 
"  tioned ;  ana  because  the  said  forks  were  then  and  there  deceit*- 
"  ful  and  unworkmanly  cutlery  wares,  (that  is  to  say,  made  of 
"  cast  iron,  and  brittle,  weak,  and  badly  tempered,)  the  said 

«  Thomas 
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««  Thomas  Nowill,  together  with  the  said  Thomas  Ttllotson,  Joseph    17864 

"  Wordy  and  William  Smith,  the  searchers  aforesaid,  and  the  said 

"  Joseph  Butler,  as  their  servant,  and  by  their  command,  and  in 

* their  aid  and  assistance,  at  the  said  time  when,  &c.  seized,    Nowilju 

"  took,  and  carried  away,  the  said  forks ;  and  afterwards,  to  witf 

«  on  the  same  day  and  year  last  aforesaid,  at  Sheffield  aforesaid, 

«  delivered  the  same  to  the  master  and  wardens  of  the  said  com- 

"  pany,  to  be  broken  by  them,  and  the  iron  thereof  coming  to 

11  be  employed  to  the  use  of  the  said  corporation,  for  the  relief 

"  and  benefit  of  the  poor  of  the  said  corporation,  as  it  was  law- 

u  fal  for  them  to  do  for  the  cause  aforesaid ;  which  are  the  same 

f  * 

"  adzing,  taking,  and  carrying  away  the  said  goods  and  chattels* 
M  in  the  said  declaration  mentioned,  and  converting  and  dispo- 
*  sing  thereof  to  their  own  use  by  the  said  Thomas  Nowill  and  Jo* 
"  sepb  Butler  above  supposed  to  have  been  done,  whereof  the  said 
u  plaintiff  hath  above  complained  against  them,  &fo" 
Replication  took  issue  on  the  first  plea. 
To  the  2d,  3d,  and  4th  pleas,  the  plaintiff  replied  de  injurid  sud 
froprid;  and  the  issues  thereon. 

Verdict  for  the  plaintiff  on  the  three  first  issues,  and  for  the 
defendants  on  the  last. 

Wilson  obtained  a  rule,  last  Term,  to  shew  cause  why  judg-  \m\u*\  Jt 
ment  should  not  be  entered  for  the  plaintiff  in  this  cause  on  the  *°**  3664 
general  issue,  and  the  two  first  justifications,  notwithstanding  the 
verdict  for  the  defendant  on  the  last  justification,  the  same  justi* 
fication  being  insufficient  in  law. 
This  motion  was  obtained  upon  two  grounds ; 
1st,  That  a  power,  claimed  by  a  corporation  of  creating  bye* 
laws  to  incur  a  forfeiture,  was  bad  in  point  of  law  (0),  unless 
founded  on  an  ancient  custom  within  a  city,  or  unless  such  power 
was  expressly  given  to  them  by  act  of  parliament.    %  Inst.  47* 
and  8  Rep.  125. 

idly,  That  the  statute,  on  which  this  bye  law  was  founded, 
had  appointed  a  specific  punishment  for  the  offence  which  had 
been  committed,  viz.  by  fine  or  amerciament,  which  precluded  the 
corporation  from  inflicting  any  other. 

Sir  Thomas  Davenport,  Lee,  and  Chamhre,  now  shewed  cause,  and 
argued  upon  the  distinction  between  corporations  created  by  let- 
ters patent,  and  by  act  of  parliament.  That  the  cases  cited  only 
tended  to  shew  that  no  forfeiture  could  grow  by  letters  patent; 
but  that  this  corporation  was  created  by  act  of  parliament,  which 
bad  given  them  the  power  of  inflicting  such  a  penalty.  For  though 

(«)  YkU  x  WUh  63.;  Barn.  133.  a*7« 

7  that 
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1786.     that  particular  part  of  the  act,  which  was  stated  in  the  3d  plea  of 
justification,  did  not  shew  an  express  power  given  to  them  of 


agJuit  '  se*z*ng  the  wares  in  question  under  the  act,  yet  such  an  authority 
Nowill.  was  clearly  founded  upon  other  parts  of  it,  which  were  set  forth 
in  the  two  first  pleas  of  justification  on  this  record ;  by  which  it 
appeared  that  persons  residing  within  the  limits  of  the  corpora- 
tion were  prohibited  from  making  any  knives,  &c.  unless  they 
put  steel  into  the  edges  of  them,  and  fixed  the  proper  marks  upon 
them,  "  upon  pain  to  lose,  for  every  such  offence,  ten  shillings  in 
«  the  one  case,  and  40  shillings  in  the  other ;  and  the  wares  so 
"  deceitfully  made  to  be  seized  and  recovered  by  the  master  and 
M  wardens  of  the  said  company,  £sV." 

That  all  acts  relative  to  trade  being  public  acts,  and  this  being 
such  an  one,  the  Court  were  bound  to  take  notice  of  every  part 
of  it,  even  though  it  were  not  verbally  set  forth,     4  Co.  76. 

But  supposing  that  the  Court  could  not  go  out  of  the  third  plea 
of  justification,  yet  there  was  enough  of  the  statute  set  forth  in 
that  plea  to  warrant  the  bye-law,  under  which  this  seizure  was 
made.  It  appeared  from  thence  that  the  company  of  Hallamsbire 
were  empowered  to  make  bye-laws,  and  to  enforce  them  by  fine 
or  amerciament ;  and  a  forfeiture  of  this  kind  might  be  consi- 
dered in  the  nature  of  a  fine,  equivalent  to  the  value  of  the  goods. 
Such  a  construction  was  agreeable  to  the  spirit  of  the  statute,  and 
to  the  purposes  for  which  it  was  enacted.  And  then  this  bye- 
law  was  not  unreasonable;  which  was  a  strong  circumstance  ia 
its  favour.     1  Mod.  202.     2  Mod.  56. 

The  counsel  on  the  other  side,  Wilson,  Wood,  and  Law,  were 
stopped  by  the  Court. 

Lord  Mansfield,  Ch.  J.  A  corporation,  in  the  definition  of 
it,  is  a  creature  of  the  Crown,  created  by  letters  patent;  and  such 
a  corporation,  with  a  power  of  making  bye-laws,  cannot  make 
any  such  law  to  incur  a  forfeiture.  Those  corporations,  which  arc 
created  by.  act  of  parliament,  have  no  other  additional  powers  in- 
cident to  them,  than  those  have  which  are  created  by  charter,  un- 
less they  be  expressly  given.  No  such  extraordinary  power  of 
making  bye-laws  to  incur  a  forfeiture  appearing  upon  this  plea 
to  have  been  conferred,  it  is  impossible  for  the  Court  to  say,  that 
this  bye-law  can  be  supported  by  the  act. 

Buller,  J.  This  bye-law  is  bad,  considered  in  every  point 
of  view. 

Taking  it  generally  as  a  bye-law,  creating  a  forfeiture  ;  the 
act  of  parliament  not  having  given  this  corporation  a  power  to 
make  such  a  bye-law,  it  is  bad  on  that  ground. 

Then, 
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Then,  it  ha*  keen  said  chat  this  bye-law  is  supported  by  tlje     1786. 

ict:  but  so  fat  frdm  it,  they  have  expressly  negatived  such  a  — - 

power;  for  the  act  prescribes  in  what  terms  bye-laws  shaH  be      K,R* 

^  *  '  against 

tflrorced,  namely,  by  fine  or  amerciament;  therefore  the  corpora-    Nowul. 
tio»  is  precluded  by  the  act  from  inflicting  any  other  punishment. 
There  never  was  sueh  an  idea  before,  as  the  counsel  against 
(he  rule  have  suggested,  that  one  plea  might  be  supported  by  what 
Wat  contained  ft*  another.    Each  plea  must  stand  or  fall  by 
iftelf ;   they  art  as  unconnected  as  if  they  were  on  separate 
lttortfs.   And  though  it  be  true  that  acts  of  parliament  relating 
to  track  in  general  are  public  acts*  yet  a  statute  which  relates 
only  to  a  certain  trade  is  a  private  one.    Therefore  the  Court 
cannot  irafcr  take  notice  of  any  other  part  of  this'act  of  pailiamcnt 
than  that  which  is  set  out  in  this  plea;  for  it  is  not  a  public  act.  [4  East. 
Rule,  for  the  plaintiff  to  have  leave  to  enter  up  judgment  W-] 
notwithstanding  the*  last  plea,  absolute  (0). 

(«)  Vid.  post.  a66. 


The  King  against  Thomas  Spencer  Crowther.      m"£?' 

'RHB  was  a  conviction  before  a  justice  of  the  peace  on  the  Conviction 
•  statute  5  Ann.  c.  14.  for  using  a  gun.     After  stating  the  °"5,£*jJeJ 
fcfonnation,  which  negatived  specifically  every  one  of  the  qua-  became  the 
Motions  in  the  2a  £sf  23  Car.  2.  c.  25.  it  proceeded  to  state  [6t?r.  76. 
that,  «  On  the  same  14th  day  of  the  same  month  of  September.  7  '£•  i5«.  ^ 

*7°S»  at  the  pariah  of  Sevenoak>  in  the  county  of  Kenty  one  not  sworn 

u  credible  witness,  to  *vit>  Edward  Tyey  came  before  me  the  J^"*^  ibe 

n  said  justice,  and  by  his  deposition  taken  in  writing  before  me  preumof 

"the  same  justice  upon  his  oath  on  the  Holy  Gospel  to  him  a//#    ftb 

H  then  and   there  by  me  the  aforesaid  justice  administered,  n#t  «uffid- 

'  "^  ent  to  read 

a  swore,  and  upon  his  oath  aforesaid  affirmed,  and  said,  that  the  over  the  de- 
«  aforesaid  Thomas  Spencer  Crnuther,  on  the  8th  Jay  of  Septem-  {^  JJ^J. 
rt  her  aforesaid,  in  the  year  aforesaid,  at  the  parish,  £SV.  did  ant's  pre- 

*  keep  and  use  a  gun  and  certain  dogs  called  setting  dogs  or  Thc  ^ 
*«  pointers,  to  kill  and  destroy  the  came,  and  hunted  them  over  nced  not  "c" 

.  Ti        t*  •  gative  every 

*  certain  grounds,  part  of  Black  Hall  Farm,  in  the  parish  afore-  specific  qi*a- 
«•  said,  &c.  and  did  then  and  there  shoot  at  and  kill  one  par-  ^^Je 
«•  tridge  with  his  said  gun,  against  the  form  of  the  statute  in  **  &  23- 
««  such  case  made  and  provided.  And  afterwards,  that  is  to  say, 

Vol.  I.  It  "on 
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1 786.     «  on  the  1 5th  day  of  September,  in  the  year  aforesaid,  he  the  said 

"  Thomas  Spencer  Crowther,  having  been  duly  summoned  in  this 

Ta^*rf  °  "  behalf,  appeareth  before  me  the  justice  aforesaid,  and  is  pre- 
Crow-  «  sen^  in  order  to  make  his  defence  against  the  said  charge  ; 
"  and  having  heard  the  sanje,  and  the  aforesaid  deposition  of 
"  the  said  Edward  Tye  having  been  read  over  again  unto  the 
«  said  Edward  Tye  in  the  presence  and  hearing  of  the  said 
«  Thomas  Spencer  .  Crowther,  and  the  said  Edward  Tye  having 
«  again  affirmed  his  sai4  deposition  to  be  true  in  the  presence  and 
««  hearing  of  the  said  Thomas  Spencer  Crowther,  he  the  said  Tbo- 
'*  mas  Spencer  Crowther  is  asked  by  me,  the  said  justice,  if  he 
"  can  say  any  thing  for  himself,  why  he,  the  said  Thomas  Spen* 
"  cer  Crowther)  should  not  be  convicted  of  the  premises  above 
"  charged  upon  hirti  in  the  form  aforesaid :  whereupon  the  said 
"  Thomas  Spencer  Crowther  saith,  that  he  is  not  guilty  of  the 
"  said  offence;  but  he  doth  not  produce  to  me  any  evidence 
"  whatsoever  that  he  is  in  any  manner  qualified,  allowed,  or 
"  authorised,  by  the  laws  of  this  realm,  to  have,  use,  or  keep, 
"  for  himself,  or  any  other  person  or  persons,  any  gun,  setting 
"  dog,  pointer,  or  any  other  engine  to  kill  and  destroy  the  game 
«  of  this  kingdom.  And  thereupon  it  manifestly  appearing  to 
"  me  that  the  aforesaid  Thomas  Spencer  Crowther  is  guilty  of  the 
"  said  offence  charged  upon  him  in  the  said  information,  I 
"  do  therefore  hereby  convict  him  of  the  offence  aforesaid, 
"  and  do  declare  and  adjudge  that  he  the  said  Thomas  Spencer 
"  Crowther  hath  forfeited  the  sum  of  5/.  for  the  offence  aforc- 
«  said,  &V> 

Bond  now  moved  to  quash  this  conviction,  on  the  two  follow* 
ing  grounds ; 

1st.  That  the  evidence  on  which  the  conviction  was  founded 
was  not  given  in  the  presence  of  the  defendant ;  for  on  the  de- 
fendant's appearing  before  the  justice,  the  ^witness  only  affirmed 
his  deposition  to  be  true.  It  was  a  principle  in  our  law  that 
the  evidence  must  be  given  in  the  presence  of  the  de- 
fendant, that  he  might  have  an  opportunity  of  cross-ex- 
amining the  witness.  The  King  against  Vipont  and  others, 
2  Burr.  1 163. 

2dly.  The  qualifications  required  by  the  statute  22  fcf  23  Car.  2. 
c.  22.  were  not  negatived  by  the  evidence.  The  evidence 
was  only  general,  that  what  he  did  was  "  against  the  form  of 
"  the  statute  in  such  case  made  and  provided."    It  ought  to 

have 
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have  been  as  special  as  the  information  itself.  Mr.  Justice  Dent-     1786. 

sen  says,  "  the  evidence  and  adjudication  ought  both  of  them  to  

«  be,   That  he  has  not  these  qualifications,  which  are  specified   T%jj£m 
««  in  that  act,  nor  any  of  them."     Rex  v.  Jarvis  (a).     And  by      Ctow- 
Asbhurtt,  Justice,  in  the  case  of  The  King  against  Wheatman  (*), 
c;  The  evidence  mutt  prove,  but  cannot  supply  any  defects  in,  the 
.**  information." 

He  also  cited  Andrews,  240.  and  Bluet  qui  tarn  v.  Needs, 
Comyns,  525. 

Mingay,  contra,  contended,  that  this  differed  from  the  case  of 
The  King  against   Vipont ;  for  the  deposition  of  the  witness, 
having  been  read  over  in  the  defendant's  presence,  was  affirmed 
by  the  witness  to  be  true,  and  was  the  same  as  if  he  had  been 
re-sworn.    As  to  the  second  objection — it  was  only  stated  in  the 
information  against  Jarvis  that  he  was  not  qualified  generally; 
and  the  Court  said  that  the  information  ought  to  have  negatived 
every  separate  qualification.    It  had  done  so  in  the  present  case, 
and  was  so  stated  in  the  conviction ;  and  there  was  no  occasion 
to  prove  it  by  evidence.  It  was  impossible  to  bring  evidence  to 
prove  the  want  of  each  qualification  negatively.    If  the  inform- 
ation be  specific,  a  general  deposition,  that  he  is  not  qualified, 
is  sufficient  to  put  the  defendant  upon  proving  that  he  was. 

Per  Curiam.  The  first  objection  is  good ;  the  witness  ought 
to  We  been  resworn  in  the  defendant's  presence.  As  to  the 
other  point — there  is  no  case  in  which  it  has  been  directly  de- 
cided that  the  evidence  should  negative  every  particular  qualifi- 
cation.   It  cannot  be  so  from  the  nature  of  the  case  (r). 

Conviction  quashed. 

(«)  I  Bmrr.  154.  (*)  Dougl.  $yi.   *  (,)  Vid.  port.  145. 


Robertson  against  Ewer,  Saturday, 

to  Feb.  4th. 

''PHIS  was  an  action  tried  before  Buller,  J.  at  the  sittings  Seamen's 
**■    after  last  Michaelmas  Term,  at  Guildhall,  on  a  policy  of  ^"rio^ 
insurance  on  the  ship  Dumfries  "  from  London  to  the  coast  of  during  an 
"  Africa,  during  her  stay  and  trade  there,  and  at  and  from  J™  not  cL 
*  thence  to  her  port  or  ports  of  discharge  in  the  British  West  ?ered  b7  an 

.  r  r  o  insurance 

44  buna  islands.  on  the  body 

of  a  ship. 
[6T.R.417.    3S.8cP.4tO.    4£j>/.  51.    51b.  39$.   71b.  33.] 

(«)  Vid.  Bro*gb  r.  Wbitmvrt,  post.  4  vol.  a©6. 
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1JS6.  On  a  motion  to  set  aside  the  nonsuit  entered  in  this  cause, 
— — ~—  and  to  grant  a  new  trial,  the  following  facts  appeared : 
R°8omT"  ^at  the  ship  sailed  on  her  voyage  to-  the  coast  of  Africa* 
a)pi*H  at  which  place  she  took  iff  a  cargo  of  slaves,  and"  proceeded  from 
thence  to  the  island  of  Barbadoes,  where  she  arrived  on  the  J  8th 
of  December,  J78T.  That  an  embargo  had  previously  been  laid 
on  all  shipping  by  Lord  Hood  the  commander  in  chief  upon-  that 
station.  That,  notwithstanding  this,  the  captain  of  the  Dum- 
fries attempted  to  sail  on  the  21st  of  December  1781*  but  was 
prevented :  on  this,  application  was  made  by  htm  for  permis- 
sion to  sail,  which  being  refused,  a  few  days  afterward*  he  sail* 
ed  without  leave  $  and  thereupon  Lord  Hood  dispatched  the  Sala- 
mander  sloop  of  war  m  chase  of  the  vessel,  which  brought  her 
bach  after  a  trifling  engagement  (the  damage  being  Ifcss  than 
3  per  cent?).  Upon  her  return,  Lord  Hood,  in  consequence  of 
this  breach  of  embargo,  ordered  all  the  men  to  be  taken  out  and 
dispersed  on  board  his  Majesty's  ships  of  war.  That  the  em* 
bargo  continued  till  the  7th  of  January  1782.  That  on  die  22d 
of  the  same  month,  the  sma&pox  broke  out  amongst  the  slaves, 
who  were  all  obliged  to  be  put  on  shore.  In  consequence  of 
.  which,  and  for  want  of  mariners  to  navigate  the  vessd,  she  was 
detained  at  Barbados  above  two  months  after  the  embargo  was 
ttriotff  off.  That  die  ship  then  sailed  to  Jamaica,  which  was  her 
hsc  port  of  discharge. 

This  action  was  brought  to  recover  the  amount  of  wages  and 
provisions,  in  consequence  of  her  detention  under  the  embargo 
at  Barbadoes. 

Ch»  the  trial,  Mr.  Justice  BulUr  was  of  opinion  that  this 
policy  being  upon  the  body  of  the  ship,  and  the  average  loss 
thereon  being  less  than  3  per  cent,  the  plaintiff  could  not  re- 
cover. 

Lee,  Cotuper,  and  Wood,  in  support  of  the  rule,  made  two 
points. 

1st.  That  this  loss  was  insured  against  under  that  parr  of  the 
policy,  which  provide*  for  all  arrests,  restrorntr,  and  detain- 
ments of  ail  tings,  printer,  and  people  of  what  nation  soever. 
And  the  detainment,  in  this  instance,  being  by  the  king's  slops, 
makes  no  difference  $  the  damage  it  exactly  the  same  to  die 
owner,  which  is  the  event  insured  agafoit.  Suppose  die  embargo 
had  been  laid  on  for  a  greater  length  of  time,  in  consequence 
of  which  the  ship  had  become  worm-eaten,  the  assure4  might 

have 


Robert- 
son 
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have  abandoned,,  and  come  upon  the  underwriter  for  the  loss.     1 786". 
In  the  case  of  Go:s  and  another  against  Withers  (a)9  Lord  Mans- 
field said,  "  that  by  the  general  law,  the  insured  may  abandon  in 
"  the  case  merely  of  an  arrest  on  an  embargo  by  a  prince,  not  an     mi**t 
*'  enemy."    If  then  the  plaintiff  had  a  right  to  abandon,  and       wlt# 
recover  the  whole  value*  if  he  chose  to  continue  his  voyage,  he 
certainly  might  recover  an  average  loss  for  so  much  of  the  da- 
mage as  was  actually  sustained. 

zdly.  The  plaintiff  is  entitled  to  recover  upon  this  policy,  as 
ypon  a  loss  sustained  in  consequence  of  the  barratry  of  the  master. 
There  can  be  no  doubt  but  that  his  resistance  to  an  embargo 
lawfully  laid  on  was  an  act  of  barratry.  Hence  all  the  damage 
which  has  accrued  to  the  owners.  The  captain,  by  his  con- 
duct,  subjected  the  ship  to  be  stripped  of  all  her  men,  and  there. 
by  rendered  her  unable  to  prosecute  her  voyage;  so  that  it  t 
was  as  great  a  loss  to  the  body  of  the  ship,  in  respect  of  word- 
ing faer,  as  if  the  masts  and  rigging  had  been  cut  away,  and 
as  much  to  "die  detriment  of  the  owners. 

It  is  not  necessary  that  the  damage  should  be  an  immediate 
one  to  the  ship^  it  is  sufficient,  in  order  to  charge  the  under- 
writers, «f  Che  has  happen  m  consequence  of  any  peril  insured  • 
against,  in  -the  case  of  a  shtptansomed,  the  loss  is  ihe  payment 
of  the  money;  there,  no  actual  damage  is  done  to  the  body  of 
the  ship;  and  yet  the  insurer  is  liable  on  his  undertaking.  Or  . 
if  a  ship  he  sunk,  and  afterwards  weighed  up,  the  underwriter 
would  he  answerable  for  any  expense  incurred  in  weighing  her 
upf  as  a  consequential  damage,  though  perhaps  the  body  of  the 
tfbip  sustained  00  actual  injury* 

Suppose  die  embargo  had  been  taken  off  the  next  day  after 
this  act  of  the  master,  the  vessel  could  not  have  sailed  for1  want 
of  her  crew*  And  it  cannot  be  contended,  that  from  the  time 
the  embargo  was  taken  o£,  she  was  detained  on  account  of 
sickness ;  for  the  embargo  was  taken  off  on  the  7th  of  January, 
and  the  small-pox  did  not  break  out  till  the  2  2d,  so  that  dhe 
might  otherwiae  have  sailed  during  that  interval ;  and  therefore 
all  the  subsequent  losses  accrued  in  consequence  of  such  act  of 
barratry  against  which  the  defendant  had  undertaken  to  indem- 
nify the  owners. 

-  Ershm9  amtrit,  idied -on  this  being  a  policy  oa  the  bodyvtihe 
ship,  which  had  completed  her  oatwsrd-bonnd  voyage,  without 
receiving  any  damage.    The  only  loss,  which  was  attempted  to 

«•)  a  Arm  6*6. 

he 
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Drdcr  to  recover  upon  the  policy,  the  loss  must  be  a  direct  and     1785. 
immediate  consequence  of  the  peril  insured,  and  not  a  remote  one.  "- 

Suppose  this  vessel  had  been  driven  by  a  violent  storm  into  the  ^q"1* 
island  of  Barbadoes,  and  on  her  arrival  there  had  been  put  under  «#«**# 
an  embargo,  and  any  loss  upon  the  voyage  had  arisen  to  the  own- 
ers ;  if  the  ship  had  afterwards  performed  her  voyage,  it  could  not 
be  contended  that  the  insured  could  have  recovered  such  damage, 
as  consequential  to  the  storm,  which  was  a  peril  insured  against. 
He  cited  a  case,  directly  in  point,  of  Fletcher  against  Pole, 
tried  before  Lord  Mansfield,  at  the  sittings  after  Easter  Term,* 
1 769,  at  Guildhall.  That  was  an  insurance  on  the  ship  Tartar, 
"  at  and  from  London  to  Newcastle  arid  Marseilles  and  at  and 
€<  from  Marseilles  to  her  port  and  ports  of  discharge  in  the  West 
**  Indies"  In  the  course  of  that  voyage  the  ship,  having  met 
with  very  tempestuous  weather,  was  obliged  to  put  into  Port- 
Mahon,  vciMinorca*  On  her  arrival  there  the  captain  obtained 
leave  of  the  Vice- Admiralty  Court  to  have  the  ship  surveyed,  in 
consequence  of  which  she  was  detained  there  for  a  considerable 
time.  Part 

they  itemed  during  the  struggle,  are  within  the  meaning  of  that  policy,  which  in- 
sure* against  damage  by  mutiny.  It  is  not  a  law  question :  I  know  of  no  law  upon 
the  subject ;  the  jury  must  fix  the  rule,  as  the  question  arises  upon  matter  of  fact. 
Some  of  them  died  in  consequence  of  the  insurrection  failing :  those  certainly  cannot 
be  within  the  policy. 

This  policy  is  in  the  common  form,  and  if  it  were  not  for  the  memorandum,  I 
should  say  that  the  case  was  not  within  the  instrument.  But,  as  it  now  stands,  it  is 
very  dear  that  those,  who  were  killed  by  the  firinj,  or  died  in  consequence  of  their 
bruises,  are  within  the  policy:  the  other  complicated  cases  must  be  left  to  the  jury. 

I  shall  endeavour  to  discriminate  the  different  clashes ;  and  when  the  general  rules 
la*  each  are  fixed,  it  will  be  easy  for  the  jury  to  apply  the  particular  instances. 

1st.  The  first  class  certainly  comes  within  the  meaning  of  the  policy,  of  mortality 
ky  armttKj  ;  Such  as  were  killed  in  the  affray. 

ad.  The  second  also  comes  under  the  same  description,  namely,  those  who  died 
ef  the  wounds  they  received  from  the  firing  and  other  hostilities. 

3d.  Another  class  is,  I  think,  as  clearly  not  within  the  policy;  Such  as,  being 
baffled  in  their  attempts,  in  despair  chose  a  mode  of  death,  by  fasting,  or  died  through 
despondency.  That  is  not  a  mortality  by  mutiny,  but  the  reverse;  for  it  is  by 
failure  of  mutiny. 

4th.  The  great  class  are  such  as  received  some  hurt  by  the  mutiny,  but  not  mor- 
tal, and  died  afterwards  of  other  causes,  as  those  who  swallowed  water,  jumped  over- 
board, &c.  &c.     This  is  the  great  point. 
Verdict. 

That  all  the. slaves  who  were  killed  in  the  mutiny,  or  died  of  their  wounds,  were 
to  be  paid  for. 

That  all  those  who  died  of  their  bruises,  whicji  they  received  in  the  mutiny, 
though  accompanied  with  other  causes,  were  to  be  paid  for. 

That  aU  who  had  swallowed  salt  water,  or  leaped  into  the  sea,  and  hung  upon  the 
fides  of  the  ship  without  being  otherwise  bruised,  or  died  of  chagrin,  were  not  to  be 
faidfor* 
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1786.       *  Part  of  the  demand  upon  the  underwriter  arose  upon  account 

— of  seamen's  wages,  and  provisions,  which  had  been  expended  in 

*°8qhT'    consc{lucnce  of  that  detention  at  Port-Mahon,  upon  the  ground 

Again**     that  it  was  part  of  the  damage  occasioned  by  the  storm  :  but,  the 
WER'     policy  being  upon  the  body  of  the  ship,  Lord  Mansfield  would  not 
suffer  the  plaintiff  to  recover  for  those  articles,  and  they  were 
accordingly  struck  out  of  the  account. 

It  might  as  well  be  contended  that  the  damage  in  that  case  wag 
insured  against  as  a  consequence  of  the  perils  of  the  sea,  as  that 
in  this  case  the  loss  was  covered  under  the  clause  in  the  policy, 
which  insures  against  the  barratry  of  the  master. 

Lord  Mansfield,  Ch.  J.  There  is  no  authority  to  shew 
that,  on  this  policy,  the  insured  can  recover  for  Such  a  loss  j  bu* 
it  is  contrary  to  the  constant  practice.  On  a  policy  on  a  ship, 
sailors'  wages  or  provisions  arc  never  allowed  in  settling  the  da- 
mages. The  insurance  is  on  the  body  of  the  ship,  tackle,  and 
furniture;  not  on  the  voyage  or  crew.  In  this  case  it  is  admit* 
ted  that  there  was  no  damage  done  to  the  ship,  tackle,  01  furni- 
ture j  and  therefore  I  think  the  direction  was  right,  and  that  the 
plaintiff  ought  not  to  recover. 

Willes,  J.  This  is  not  like  the  case  put  of  a  ransom  j  that 
was  a  loss  on  the  ship  itself;  nor  like  the  other  case  mentioned 
at  the  bar,  of  a  ship  which,  having  been  sunk,  had  been  weighed 
up  again;  there  likewise  it  was  a  damage  done  to  the  body  of 
the  ship. 

Bull br,  J.  I  take  it  to  be  perfectly  well  settled  that  the  in- 
sured cannot  recover  seamen's  wages  or  provisions  on  a  policy  on 
the  body  of  the  ship  •,  those  are  not  the  subject  of  the  insurance. 
The  case  put  by  the  plaintiffs  counsel  proves  the  rule.  For, 
if  the  ship  had  been  detained  in  consequence  of  any  injury  which 
she  had  received  in  a  storm,  though  the  underwriter  must  have 
made  good  that  damage,  yet  the  insured  could  not  have  come 
upon  him  for  the  amount  of  wages  or  provisions  during  the  time 
that  she  was  so  repairing.  Here  the  ship  itself  was  safe 5  and  the 
Court  only  look  to  the  thing  itself  which  is  the  subject  of  insur- 
ance j  and  the  wages  and  provisions  are  no  part  of  the  thing 
insured.  Rule  discharged  (a). 

(a)  The  case  dfEde*  and  Court  against  P—U9  sittings  after  Hilary  1785,  at  Guild- 
hall >  was  where  a  ship  put  into  Ferrol  to  repair  some  damage,  and  when  she  was  going 
to  sail  an  embargo  was  laid  upon  hex  by  the  Bftmiak  governor,  under  which  she  was 
detained  some  time.  An  action  was  brought  against  the  underwriters  on  the  ship, 
[7  East  33.]  *raongst  other  things,  for  the  aaaoiuit  of  jejujfen's  wages  and  provisions  during  such 
detention;  hut  Mr.  Justice  JhMcr  m  jtf  opinion,  that  these  charge*  were  not  allow* 
able  on  such  a  policy. 
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1786: 
Towers  against  Barrett.  I?4*? 

A  CTION  for  money  had  and  received,  and  for  money  paid,  Ammptu 
-**laid  out,  and  expended.  w!!!!* 

On  the  trial  of  this  cause  before  Lord  Mansfield*  at  the  sit-  "/WKet 
tings  at  Westminster  after  last  AficbaelmasTerm,  it  appeared  that  JjJjJ  J*T* 
this  suit  was  instituted  by  the  plaintiff  to  recover  ten  guineas,,  *><*■  made 
which  he  had  paid  to  the  defendant  for  a  one-horse  chaise  and  vbuk  up*t 
harness,  on  condition  to  be  returned  in  case  the  plaintiff's  wife  XhKt&bL 
should  not  approve  of  it,  paying  3/.  6 d.  per  Hem  for  the  hire  of  by  the  term* 
it.  This  contract  was  made  by  the  defendant's  servant,  but  his  ^ \ c£ £^ 
master  did  not  object  to  it  at  the  time.  The  plaintiff's  wife  not  » the  plain- 
approving  of  the  chaise,  it  was  sent  back  at  the  expiration  of  to  njfa*  7t 
three  days,  arid  left  on  the  defendant's  premises,  without  any  Jj™^  ■£• 


consent  on  his  part  to  receive  it :  the  hire  of  3/.  6 d.  per  diem  it;  or  where  , 
was  tendered  at  the  same  time,  which  the  defendant  refused,  as  Jj£  %*£?' 
well  as  to  return  the  money.  ward*  »*; 

After  a  verdict  had  been  given  for  the  plaintiff,  Sir  Thomas  being  re- 
Davenport  obtained  a  rule  to  shew  cause  why  a  non-suit  should  ^a/item- 
not  be  entered  on  the  ground  that  this  action  fir  money  bad  and  a***  #**, 
received  would  not  lie;  but  that  it  should  have  been  on  the  Ln^d^w- 
special  contract.  co^  **- 

Ershne  now  shewed  cause.  This  case  is  very  distinguishable  then  d  *** 
from  those  of  Power  v.  Wells  (a),  and  Weston  v.  Downes (*), on  ^ **J* 
which  this  rule  was  obtained.  In  the  former  of  those  cases,  it  and  the 
was  determined  that  a  warranty  could  not  be  tried  in  an  action  fir  ryr.R.  181! 
money  bad  and  received;  and  in  die  latter,  that  such  an  action  did  *  **''•  "&. 
not  lie,  the  payment  having  been  made  on  a  contract  which  was  257,351.* 
still  open,  and  disputed  by  the  defendant.     But  this  is  die  very  1  *"'-*74.1 
case  put  by  Mr.  Justice  Ashhurst  (r),  where  he  said  this  action 
would  have  lain. 

The  principle  is  this ;  where  a  man  enters  into  a  contract  for 
a  sale,  and  he  warratts  that  the  object  of  that  sale  shall  be  of  a 
certain  denomination,  and  he  does  no  act  to  disallow  that  con- 
tract, there  money  had  and  received  will  lie  against  him :  but 
where  the  warranty  is  disputed,  that  must  be  tried  in  an  action 
cm  the  special  contract.  In  the  present  case,  there  was  no  war- 
ranty ;  it  was  only  a  sale  on  condition,  which  failed.     And  it 

(0)  Cw/.  818.  (4)  Dwgl.  23.  (0  Dwgl  24. 

was 
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1786.     was  held  in  Moses  and  Macferlan  (a)  that  an  action  for  money 
■  had  and  received  will  lie  to  recover  money  paid  by  mistake,  or 

T^"s  upon  a  consideration  which  happens  to  fail 
Ba*r«tt.  Sir  Thomas  Davenport  in  support  of  the  rule.  Wherever  there 
is  a  special  contract,  whether  conditional  or  absolute,  or  in  what- 
ever terms  it  may  be  conceived,  so  long  as  that  contract  remains 
open  to  be  disputed,  and  the  party  has  doile  nothing  to  acknow- 
ledge the  contractor  to  preclude  himself  from  entering  into  the 
nature  of  it,  the  defendant  ought  to  have  notice  on  the  declara- 
tion that  he  is  sued  on  that  contract. 

The  cases  of  Power  v.  Wells,  and  Weston  v.  Dowties,  are  deci- 
sive as  to  the  present.  This  comes  within  the  principle  laid 
down  by  Mr .  J.  BuUer  in  the  latter  of  those  cases,  where  he  said, 
*  where  the  contract  is  open,  it  must  be  stated  specially." 

The  chaise  was  left  on  the  premises,  but  the  defendant  refused 
to  receive  it :  then  the  question  is,  whether  the  plaintiff  had  a 
right  to  return  it?  and  how  that  right  is  to  be*  tried  ? — There  arc 
several  matters  here  in  controversy,  which  cannot  be  tried  in  an 
action  for  money  had  and  received  ;  1  st,  Whether  in  fact  there 
wefe  any  contract ;  2dly,  The  extent  of  it ;  and,  $dly,  What  the 
plaintiff  ought  to  have  paid  per  diem  for  the  hire;  for  it  is  open 
on  this  declaration  to  say  that  the  defendant  ought  to  have  had 
5/.  per  diem  as  well  as  3/.  6d. 

When  the  party  has  done  any  thing  to  preclude  himself  from 
going  into  the  contract,  then  money  had  and  received  will  lie  : 
but  here  the  defendant  disputes  it. 

Lord  Mansfield,  Ch.  J.  I  am  a  great  friend  to  the  action 
for  money  had  and  received :  it  is  a  very  beneficial  action,  and 
founded  on  principles  of  eternal  justice. 

In  support  of  that  action,  I  said  in  the  case  of  Westonv.  Dowries, 
that  I  would  guard  against  all  inconveniences  which  might  arise 
from  it,  particularly  a  surprise  on  the  defendant ;  as  where  the 
demand  arises  on  a  special  contract,  it  should  be  put  on  the  re- 
cord. But  I  have  gone  farther  than  that 5  for  if  the  parties 
come  to  trial  on  another  ground,  though  there  happen  to  be  a 
general  count  for  money  had  and  received,  I  never  suffer  the 
defendant  to  be  surprised  by  it,  unless  he  has  had  notice  from 
the  plaintiff  that  he  means  to  rely  on  that  as  well  as  the  other 
ground. 

(a)  2  Burr.  1012. 

But 
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But  consistently  with  that  guard,  I  do  not  think  that  the  action     1 78$. 
can  be  too  much  encouraged.   Here  there  is  no  pretence  of  a  sur- 


prise on  the  defendant ;  there  was  no  other  question  to  be  tried.    ^°]J£" 
The  defendant  knew  the  whole  of  the  matter  in  dispute  as  well  BaHeett, 
as  the  plaintiff.    On  what  ground  can  it  be  said  that  this  is  not 
money  paid  to  the  plaintiff's  use  ?  The  defendant  has  got  his 
chaise  again,  and,  notwithstanding  that,  he  keeps  the  money. 

The  case  was  well  put  by  Mr.  J.  Ashhurst  in  Weston  v.  Dowries* 
and  I  think  this  is  exactly  like  that.  I  was  of  opinion  at  the  trial 
that  this  action  would  lie ;  and  I  still  continue  of  that  opinion. 

Willes,  J.  The  only  difficulty  is  to  distinguish  this  case 
from  that  of  Weston  and  Dowries :  and  I  think  it  differs  from 
that  on  two  grounds. 

That  was  an  absolute,  this  is  a  conditional,  agreement.  And 
another  more  material  difference  is,  that  this -agreement  was  at 
an  end ;  the  contract  was  no  longer  open. 

In  the  case  of  Weston  and  Downes,  Mr.  J.  BuUer  said,  "  This 
"  action  will  not  lie,  as  the  defendant  has  not  precluded  himself 
€<  from  entering  into  the  nature  of  the  contract,  by  taking  back 
«  the  last  pair  of  horses."  But,  in  the  present  case,  the  de- 
fendant has  precluded  himself  by  taking  back  the  chaise.  I  think 
the  verdict  is  right. 

Ashhufst,  J.  This  action  is  maintainable ;  for  it  is  differ- 
ent from  the  cases  of  Weston  v.  Dowries  >  and  Power  v.  Wells* 
The  latter  was  merely  a  case  of  warranty.  In  these  actions  the 
party  cannot  desert  the  warranty,  and  resort  to  the  general  count, 
because  the  warranty  itself  is  one  of  the  facts  to  be  tried. 

As  to  that  of  Weston  v.  Downes  ;  On  the  first  contract  there 
was  an  agreement  to  take  back  the  horses,  provided  they  were 
returned  within  a  month :  that  would  have  been  like  the  present  x 
case,  if  they  had  been  returned  within  that  time ;  but  there  was 
an  end  of  the  first  contract,  for  the  plaintiff  took  a  second,  and 
then  a  third,  pair  of  horses :  that  was  a  new  contract,  not  made 
on  the  terms  of  the  first,  and  that  is  distinguishable  from  the 
present  case. 

But  laying  that  determination  out  of  the  question,  this  is  like 
the  common  cases  where  either  party  puts  an  end  to  a  condi- 
tional agreement.  Here  the  condition  was  to  return  the  chaise 
if  not  approved  of;  therefore,  the  moment  it  was  returned,  the 
contract  was  at  an  end,  and  the  defendant  held  the  money  against 

conscience  and  without  consideration. 

Buller, 
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1 7S6.         BullER,  J.     Qn  the  very  principle  in  Wcstan  v-  Downey  and 
Pw*r  v.  Wi$f,  which  determined  that  the  action  for  money 


Towsftt    had  and  received  would  >not  iieiu  those  cases,,  it  is  clear  that 
Bakostt.  action  will  lie. 

It  is  admitted  that  if  the  defendant  had  actually  accepted  the 
chaise,  the  action  would  lie:  hut  it  has  beeh  contended  that  he 
did  not  receive  it.  Then  let  us  .see  whether  there  be  not  some- 
thing equivalent  to  an  acceptance  ?  I  think  there  is,  from  the 
teems  of  the -contract.  There  was  nothing  m&re  to  be  done  by 
the  defendant;  for  he  left  it  in  the  power  of  the  plaintiff  to  put 
an  end  to  the  contract*  He*e  it  was  not  in  his  option  to  refuse 
the  chaise  when  it  was  offered  to  him :  he  was  bound  to  receive 
it ;  and  therefore  it  is  the  same  as  if  he  had  accepted  it. 

The  distinction  between  those  cases  where  the  contract  is  open, 
ftnd  where  it  is  not  so,  is  this;  if  the  contract  be  rescinded,  ei- 
ther, as  in  this  case,  by  the  original  terms  of  the  contract,  where 
[  j  B.  &  p.  00  act  remains  to  fee  done  by  the  defendant  himself,  or  by  a  sub- 
J     J  sequent  assent  hy  die  <kf  endant,  the  plaintiff  is  entitled  to  recover 

hack  his  whole  money  ;  and  then  an  action  for  money  had  and 
received  will  lie.  Cut  if  the  contract  be  open,  the  plaintiiPs 
femand  is  not  for  the  whole  sum,  but  for  damages  arising  out 

of  that  contract 

In  a  late  case  before  me  on  a  warranty  of  a  pur  of  horses  to 
Or*  Compim  that  they  were  five  years  old,  when  in  fact  they 
turned  out  to  be  only  four*  and  they  were  not  returned  within  a 
certain  time,  J  held  that  if  the  plaintiff  would  rescind  the  contract 
entirely  he  must  do  it  wkhtn  a  reasonable  time,  and  that  as  he 
had  not  rescinded  the  contract,  he  could  only  recover  xlamages  ; 
and  then  the  question  was,  what  was  the  difference  of  the  value 
of  horses  of  four  or  five  years  old  i 

&o  4hat  the  difference  in  oases  of  this  kind  is  this;  where  the 
plaintiff  is  entitled  to  recover  his  whole  money,  he  must  shew 
that  the  contract  is  at  an  end :  hut  if  it  continue  open,  he  can 
oaly  recover  damages,  and  then  he  must  state  the  special  contract 
and  the  breach  of  it. 

Rule  discharged  (a). 


Tie 


in  the  Twenty-sixth  Year  op  GEORGE  III.  137 

1780. 


The  Kino  against  The  Inhabitants  of  Whixley. 


€€ 
ffC 


F  k  fttMJ 

T>Y  an  order  of  two  justices  for  the  West  Riding  in  Yorkshire, 
-*1*  Thomas  Potter,  Mary  his  wife,  and  their  four  infant  chU-  is  ac*^J£** 
dren,  were  removed  from  the  township  of  Whiuley  to  the  town-  wilhin  the 
ship  of  Hialaugb  in  the  county  of  the  city  of  York.    On  appeal,  Car.i.c.  12. 
the  Quarter  Sessions  discharged  that  order,  subject  to  the  opinion  JjJ^jJ  pur" 
of  the  Court  of  King's  Bench  on  die  following  case.  pining  a 

€t  That  Thomas,  Potter  the  pauper  served  an  apprenticeship  to  [7t?il67i. 
«  Richard  Potter  in  the  township  of  Wbudey,  the  said  Richard  3  £^> 
"  then  residing  there  under  a  certificate  from  the  township  of  14  ib.  280.] 
«  Biderton.    That  in  the  two  last  years  of  the  pauper's  appren* 
€t  ticeship,  his  master  Richard  Potter  rented  a  dwelling-house 
"  with  a  garden,  orchard,  yard,  stable*  mistal  and  shop,  of  the 
"  value  of  iL  ws.6d.per  annum,  and  also  a  meadow  contain* 
"  ing  near  seven  acres  at  the  yearly  rent  of  7/.  10/.;  and  also 
"  at  the  same  time,  namely,  for  two  of  the  last  years  of  the 
u  pauper's  apprenticeship,  occupied  two  cattlegates  of  the  value  of 
"  1/.  4/.  a  year  in  a  JHnted pasture,  on  consideration  that  the  said 

Richard  Potter,  being  a  carpenter,  should  ieep  in  repair  three 

common  highway  gates,  which  the  persons  having  a  right  to  the 
u  cattlegates  were  bound  to  sustain" 

The  question  for  the  opinion  of  the  Court  was,  Whether  the 
said  cattlegates  were  a  tenement  within  the  statute  13  &  14  Car. 
2.  c.  I2.i 

Fearn/ey  in  support  of  the  order  of  Sessions.  These  cattle* 
gates  are  not  like  commons ;  they  are  conveyed  by  lease  and  re- 
leas*.  The  owners  of  them  are  tenants  in  common ;  they  have 
a  joint  possession  and  a  several  inheritance  \  the  cattlegates  are 
a»  much  demisable  as  any  several  tenement  whatsoever.  There  is 
a  material  difference  between  cattlegates  and  rights  of  common. 
Lord  Coke  (a)  enumerates  four  sorts  of  common  ;  but  a  cattle* 
gate  dees  not  come  within  the  description  of  either  of  them. 
The  owner  of  a  cattlegate  has  it  not  in  respect  of  any  custom, 
but  as  having  a  joint  interest  in  the  soil,  which  a  person  having 
a  right  of  common  has  not. 

If  the  case  of  The  King  v.  Minchinghampton  (£)  be  cited  on 
the  other  side,  where  it  wa»  held  that  the  pasture  of  a  piece  of 
land  was  not  a  tenement  within  the  statute,  it  is  sufficient  to  say 

(*)  C*.  Liit.  l%2.  :  {I)  Burr.  S.  C.  316.     BatU  347.     Stra.  87* 

that 
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1785.     that  that  was  not  the  point  on  which  fhat  case  was  determined; 
for  the  order  was  quashed  for  want  of  an  adjudication. 


alai*d  °  Cockell,  contra.  The  pauper  had  no  right  to  these  cattlegates 
V/miLtr.  ;n  respect  of  any  property.  It  is  stated  that  he  occupied  two  cat- 
tlegates on  condition  of  keeping  the  highway  gates  in  repair,-  - 
which  the  persons  having  a  right  to  the  cattlegates  were  bound  to  sus- 
tain. This  excludes  the  idea  of  the  pauper's  right,  and  shews 
that  it  was  only  a  license  to  depasture  his  cattle  in  consideration 
of  his  repairing  the  gates.  In  this  case  the  lord,  or  any  of  the 
freeholders,  might  have  distrained  the  pauper's  cattle. 

Notwithstanding  the  case  of  The  King  and  Minchinghampton 
was  determined  for  want  of  an  adjudication,  yet  there  is  enough 
to  shew  that  a  right  of  pasture  ought  not  to  be  considered  as  a 
tenement. 

The  King  v~.  Locterly  (a)  is  not  to  be  distinguished  from  the 
present  case.  There  the  Court  said  "  The  land  seemed  to  have 
"  remained  to  the  landlord  "  So,  in  this  case,  "The  land  re- 
"  mained  to  the  freeholders ;"  it  was  never  out  of  their  claim  or 
possession.  It  was  likewise  said  in  that  case,  "That  a  tenement 
"  must  lie  in  tenure,  and  must  relate  to  land ;  but  that  that  con- 
"  tract  related  to  cows."  So  here  it  was  a  mere  personal  con- 
tract, not  relating  to  land.  The  case  of  the  parish  of  Linwood(b) 
is  also  in  point.  .  These  commoners  cannot  transfer  their  right 
to  a  stranger,  because  they  hold  it  sub  modo.     Cro.  Jac.  15. 

Lord  Mansfield,  Ch.  J.    These  cattlegates  pass  by  lease  and 
release,  and  cannot  be  devised  but  according  to  the  statute  of 
frauds.    They  are  therefore  to  be  considered  as  a  tenement' 
within  the  statute. 

Buller,  J.  said,  that  the  case  of  The  King  v.  Locterly  was 
better  reported  by  Burrow  than  by  Bott.  In  the  latter,  the  case 
was  unintelligible.  The  Court  in  that  decision  seem  to  have 
gone  a  great  way;  for  they  rejected  the  words,  "Let  and  demise" 
pnd  "  Dairy ;"  and  said  that  the  contract  related  to  cows.  But 
the  best  reason  for  that  decision  seems  to  be  that  part  of  it,, 
where  they  held,  that  it  was  not  a  lease  of  land  or  of  any  thing  out 
of  land;  for  it  was  only  a  right  to  the  milk  of  the  cows. 

Order  of  Sessions  affirmed. 

(*)  Burr.  S.  C.  315.    Jfcf.  349.  (f)  B»tt.  348. 

The 
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The  Kino  against  The  Inhabitants  of  Harberton, 


lVcdnezdajy 
Fib.  8th. 


TWO  justices,  by  an  order,  removed  John  Egbert  from  the  wherethere 
■*■  parish  of  Harberton,  in  the  county  of  Devon,  to  the  parish  -■■■*« 

r^..  -     _  '  '  *  iuch  an 

ot  JUbpremgton ;  and  that  order  was  quashed  on  an  appeal  to  agreement 
the  Sessions,  subject  to  the  opinion  of  the  Court  of.  King's  ^^ 
Bench  on  the  following  case*  the  appren- 

«  That  the  pauper  was  bound  by  the  said  parish  of  Harberton  S^teiS* 
«  an  apprentice  to  William  Soper  of  that  parish  until  he  should  ^T*' 

•  r  *•  tnat  to  an 

«  be  twenty-four  years  of  age.    That  he  continued  to  live  with  action  of 
«  his  master  until  one  month  of  his  attaining  the  age  of  21,  SSftaby 
cc  when  he  deserted  his  service,  and  was  absent  seven  months  $  ***  fa™" 

*  and  then  returned  to  his  father  in  Harberton,  with  whom  he  could  plead 
«  stayed  a  few  weeks,  and  then  offered  hiknself  as  a  servant  to  £^11^ 
u  Edward  Edmonds  of  Ashpreington,  who  refused  to  take  him  indentures 
«  until  he  shewed  him  (E.  Edmonds)  a  receipt  from  his  master  J^ed*^1" 
«  Soper  for  buying  off  his  time,  which  receipt  was  in  the  fol-  cancelled, 

«  1       •  J  ao  a*  to  en- 

«  lowing  Words  ;  able  the  ap- 

«  2Wr»ary  24th,  1783,  Received  of  John  Egbert  the  sum  of  J^^ 

•  4/.  4/.  orf.  for  the  remainder  part  of  his  time,  by  me  William  dement  by 
c  Soper.     4/.  4/.  o</.'     "  That  such  receipt  was  obtained  by  the  ^ce^h©* 
c<  pauper's  father  at  the  request  and  with  the  concurrence  of  the  toden- 
"  the  said  pauper.    That  at  the  time  when  the  receipt  was  subsist  in 

Cl  signed,  and  the  money  paid,  Soper  the  master  offered  to  give  ^6l[g£ 

"  up  the  pauper's  indenture,  which  the  father  did  not  take,  not  558* I 

u  thinking  it  material.     That  the  pauper  was  not  present  at    atU5M* 

"  the  time  of  applying  for  the  receipt,  or  the  time  of  signing  it. 

49  That  the  master  continued  to  keep  the  said  indenture  in  his 

"  custody  uncancelled,  and  delivered  it  up  to  the  pauper,  upon 

m  the  pauper's  application  for  it,  after  attaining  the  age  of  24 

"  years.  That  after  the  signing  of  the  said  receipt,  and  paying  the 

"  said  money,  the  said  pauper,  being  then  in  the  22d  year  of 

"  his  age,  hired  himself  for  a  year  to  serve  the  said  Edward 

"  Edmonds,  and  lived  with  him  that  year,  and  made  another 

"  agreement  for  another  year,  which  he  also  served  in  the  said 

u  parish  of  Asbpreington.    That,  •  at  the  time  of  the  pauper's 

«  hiring  himself  to  the  said  E.  Edmonds y  the  pauper  shewed  the 

u  said  Edmonds  the  said  receipt." 

This  was  argued  last  Michaelmas  Term  by  Morris  and  Silvester 
in  support  of  the  order  of  Sessions,  and  Fanshaw,  Lawrence  and 
GJapp  against  it. 

The 
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The  Kino 

against 


TOM. 


178ft        The  Court  took  time  to  consider; 

And  now  Lord  Mansfield  (after  stating  the  facts)  delivered 
the  .unanimous  opinion  of  the  Court. 
Harbx«-  As  I  have  often  said,  it  is  of  more  consequence  in  most  cases 
that  the  law  should  be  certain,  than  what  the  law  is.  It  is 
particularly  so  in  questions  relative  to  settlements.  And  per- 
haps if  this  Court  had  never  gone  farther  on  the  present  subject 
than  to  enquire  whether  the  indentures  were  in  fact  cancelled 
or  delivered  up,  it  would  have  been  more  convenient  than 
to*  have  decided  on  the  particular  circumstances  of  each 
case,  and  to  have  examined  whether  they  amounted  to  a  relin- 
quishment of  cancelling  of  the  indentures  or  not.  But  the 
cases  have  gone  beyond  that  line ;  and  therefore  it  might  now 
be  attended  with  more  inconvenience  to  the  public  to  overturn 
than  to  adhere  to  them,  even  though  we  may  not  perhaps  ap- 
prove of  the  principles  on  which  they  have  been  determined. 

Where  the  facts  stated  are  such,  that,  upon  an  action  of 
covenant  brought  by  the  master  against  the  apprentice,  the 
pauper  could  plead  the  matter  in  bar,  it  seems  to  be  settled 
that  the  indentures  should  be  considered  as  cancelled.  And 
to  that  extent  the  rule  may  be  carried  without  much  mischief: 
but  if  extended  to  every  possible  case  in  which  a  Court  of 
Equity  would  give  relief,  it  would  be  productive  of  great  incon- 
venience and  uncertainty  ;  it  would  increase  the  litigation  of 
the  poor  laws,  which  are  already  a  disgrace  to  the  country ; 
atid  would  leave  every  case  so  much  on  its  own  circumstances 
that  it  must  necessarily  travel  through  every  stage  which 
die  law  allows,  before  the  parties  can  know  what  they  are  to 
expect. 

If  the  justices  of  the  peace  at  their  Sessions,  or  even  out  of 
Sessions,  are  to  be  erected  into  chancellors,  it  carmot  but  bap- 
pen  but  that  on  the  same  facts  very  different  decisions  must  be 
nfede.  Honest  an<F  good  men,  when  left  to  decide  secundum 
distretionem  bom  viri9  must  and  will  vary  in  their  sentiments.— 
Such  a  rale  therefore  would  be  highly  inconvenient,  and  indeed 
would  amount  to  say  that  there  was  no  rule  at  all. 

The  question  then  is,  whether  the  facts,  stated  here,  ate  sach 
as  put  an  end  to  the  indentures  at  law,  or  could  be  pleaded  in 
bar  to  an  action  of  covenant  on  them  ? 

In  that  light  I  shall  consider  it .  The  master  received  four  gui- 
neas as  a  satisfaction  for  the  remainder  of  the  apprentice's  time; 

bfc 
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he  gave  a  receipt  for  the  money  as  such;  and  offered  then  to  de       1786L 
liver  up  the  indentures :  if  it  were  not  done  in  fact,  it  was  owing  ■■ 

to  the  pauper's  father  not  thinking  it  material ;  and,  on  the  pau-  T^^Q 
per*s  attaining  the  age  of  24  years,  the  master  did  in  fact  deliver  Harbi*. 
up  the  indentures.  T01f* 

After  paying  the  money,  if  an  action  had  been  brought  by  the 
master  <Sn  the  indentures,  the  pauper  might  have  pleaded  accord 
and  satisfaction  in  bar;  or  if  the  master  had  refused  to  deliver 
diem  up  on  demand,  the  apprentice  might  have  brought  trover 
or  detitiue  for  them. 

The  indentures  must  be  considered  as  not  exfsting  from  the 
time  when  the  money  was  paid;  and  then  the  pauper  gained  si 
settlement  by  hiring  and  service  in  the  parish  of  Ashpreington. 

The  consequenceis  that  the  order  of  Sessions  must  be  quashed* 

Rule  absolute.   ' 


Spieres  against  Parker.  %!£%&*' 

DEBT  on  the  statute  10  Geo.  2.  c.  30.  against  the  defendant,  Tfce  excep- 
.       r  °  .  toons  in  the 

as  captain  of  the  Diamond  ship  of  war,  to  recover  nine  pe-  enacting 
rallies  of  50/.  each,  for  impressing  so  many  of  the  mariners  out  J^JJJ^  * 
of  the  ship  Minerva,  at  that  time  lying  off  the  island  of  Jamaica,  [7  t.r.  27. 
employed  in  the  sugar  trade.  J^gj 

The  declaration  stated  that  the  mariners,  impressed  by  the  which 
defendant,  had  not  before  deserted  from  his  Majesty s  ship  called  offence,  and 
tie  Diamond.  giv,?sape; 

nalty.must 

After  verdict  for  the  plaintiff  at  Guildhall  before  Mr,  Justice  be  negatived 
Butter;  a  motion  was  made  in  arrest  of  judgment,  because  it  was  xVS'mte*** 
not  averred  that  the  mariners  had  not  desertedyhww  any  of  his  Ma-  declaration, 
./of/s/i^^fiwr,  on  the  first  section  of  the  statute,  which  enacts,  where  it* 

"  That  no  mariner  or  other  person  who  shall  serve  on  board,  j|Jc*  ts "£*" 
"  or  be  retained  to  serve  on  board,  any  privateer,  or  trading  ship  viso. 
<c  or  vessel,  that  shall  be  employed  in  any  of  the  British  Sugar  x*  £j™ 
u  Colonies  in  the  West  Indies  in  America,  nor  any  mariner  or  <•  3°-  fo* 

*  .         the  penalty 

"  other  person  being  on  shore  in  the  said  British  Sugar  Colonies,  0(501.  for 
u  or  any  of  them,  shall  be  liable  to  be  impressed  or  taken  away,  "^nerln 
*  ot  shall  be  impressed  or  taken  away,  in,  or  from,  any  of  the  the  Wat  /«- 
w  said  British  Sugar  Colonies,  or  any  of  them,  or  any  of  the  ^  declara- 
u  pots  thereof,  or  at  sea  in  those  parts,  by  any  officer  or  officers  tlon  ™ust 

be  had  not 
^sted  from  any  of  his  Majesty's  ships  of  war.    Nothing  is  to  be  presumed  after  verdict  but  what 
*  opmtly  stated  in  the  declaration,  or  what  is  necessarily  implied  from  those  facts  which  arc  stated. 

Vol.  1.  L  "of 
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1 786.  « of  or  belonging  to  any  of  Ins  Majesty's  ships  of  war  empowered 
"  by  the  Lord  High  Admiral  of  Gnat  Britain,  or  the  Lords 
u  Commissioners,  &V.  or  any  other  person  whatsoever,  unless  such 
Paeki*.  «  mariner  shall  have  before  deserted  from  such  ship  of  war,  be 
«  longing  to  his  Majesty,  Gfr." 

Bearcroft  and  CiMx,  in  support  of  the  rule,  contended,  That 
though  such  ship  of  war,  grammatically  speaking,  be  in  the  sin- 
gular number,  yet,  from  the  general  sense  and  purport  of  the 
act,  it  cannot  be  confined  to  one  ship  alone,  for  such  necessarily 
relates  to  any  of  his  Majesty's  ships  of  war  in  a  former  part  of  the 
same  clause,  and  means  any  such  ships  of  war.  That  therefore 
this  exception,  being  in  the  enacting  clause,  ought  to  have  been 
specifically  negatived  by  an  averment  in  the  declaration. 

That  this  is  the  true  construction  of  those  words  appears  from 
another  part  of  the  same  clause,  which  prohibits  any  other  person 
whatsoever i  as  well  as  officers  of  the  King's  ships,  from  impress* 
tng  mariners  belonging  to  merchantmen  in  the  West  Indies,  un- 
less they  have  deserted.  For  if  a  person  (not  belonging  to  any 
ship)  under  a  commission  from  the  Admiralty,  giving  him  power 
to  impress,  took  a  mariner  who  had  deserted  from  any  of  his 
Majesty's  ships,  he  would  be  liable  to  the  penalties  of  this  act,  if 
a  contrary  construction  were  to  prevail  \  since  it  is  clear  that 
Such  mariner,  so  impressed,  could  not  have  deserted  from  suck 
ship,  to  which  the  person,  acting  under  that  commission,  be- 
longed. 

That  any  other  person  whatsoever,  must  be  construed  to  mean 
persons  empowered  by  the  Lords  of  the  Admiralty  to  impress,  and 
not  persons  (other  than  the  Lords  of  the  Admiralty,)  giving  such 
a  power  to  the  officers.  Before  the  passing  of  this  act,  if  any 
mariner  had  seen  a  deserter  from  any  of  the  King's  ships  on 
board  a  merchantman,  he  might  have  brought  him  back :  but  if 
the  exception  extended  only  to  deserters  from  such  ship  to  which 
the  mariner  belonged,  he  would  be  subjected  to  the  penalty,  and 
the  deserter  would  be  screened. 

The  intention  of  the  Legislature,  in  passing  this  act,  was  to 
encourage  the  trade  of  the  Colonies,  but  not  to  countenance 
desertion.  For  it  was  as  much  the  object  of  the  act  10  pre* 
vent  merchantmen  from  receiving  deserters  from  the  King^i 
ships,  as  it  was  to  secure  die  mariners  in  the  trade  from  being 
impressed. 

Sir  Thomas  Davenport,  and  Baldwin,  contra,  insisted,  that  it 
was  not  now  necessary  10  determine  whether  the  circumstance  of 

6  these 
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the*e  mariners  having  deserted  from  any  of  his  Majesty's  ships  of    1 786. 
war  would  have  been  a  good  defence  at  the  trial.    For  if  it  were 


necessary  that  the  plaintiff  should  have  proved  that  these  men    S"E"* 
were  not  deserters ^mw  any  of  the  King's  ships,  it  must  be  pre-   Paikik. 
suraed,  after  verdict,  that  such  proof  was  established :  and  if  it 
were  not  necessary,  then  it  made  no  part  of  the  case* 

But  so  far  from  that  being  necessary,  the  declaration  need  not 
even  have  averred  that  they  had  not  deserted  from  the  Diamond* 
It  would  h?ve  been  sufficient  to  have  stated  generally  that  these 
mariqers  were  impressed  from  the  merchant  ship,  whicji  woujd 
have  put  the  defendant  upon  proving  that  they  were  deserter?. 
For  it  is  a  proviso  in  the  act  in  favour  of  the  officer,  on  proof 
of  which  he  would  have  Jiad  a  verdict  at  the  triaj, 

tf»  hpwever,  the  Court  should  be  of  opinion  that  the  declara- 
tion ought  tp  have  negatived  particularly  the  exemptions  con- 
taiqed  in  the  enacting  clause,  and  that  this,  being  part  of  the 
plaintiff's  title,  cannot  be  presumed  even  after  verdict,  they  then 
contended,  that  the  averment  in  the  declaration  was  not  deficient 
in  this  ^respect ;  for  that  such  ship  of  war  can  only  mean  the  tame 
ship  to  which  the  officer  impressing  belonged*  That  it  cannot 
be  extended  to  any  of  his  tyf  ajesty's  ships ;  for  then  it  will  not 
be  cqnfintd  to  sfrips  in  the  same  port,  or  even  in  the  Wtsi 

Indie*. 

The  reason  of  passing  the  act  was,  that  during  a  war,  the 
trade  of  the  Sugar  Colonies  might  not  be  at  a  stand:  but  if  it 
wore  a  sufficient  ground  for  impressing  a  mariner,  that  he  had  de- 
serted from  any  of  the  King's  ships,  it  would  be  very  easy  for  an 
officer  at  all  times  to  impress  whatever  number  he  pleased,  under 
pretence  that  they  had  deserted  from  some  ship  at  a  great  distance 
front  the  West  Indies,  which  could  not  be  determined  for  seyeral 
jetrs :  but  ip  the  oiean  tinje  the  trade  woujd  stand  still,  apd  the 
main  object  of  the  act  be  defeated:  whereas,  if  tfye  right  of  im- 
poeajflg  wepe  confined  to  the  officers  of  the  ship  alone,  from 
which  the  mariner  had  deserted,  the  evidence  would  always  be 
on  th*  spot,  and  it  might  he  determined  immediately. 

The  words,  «  any  other  persons  whatsoever'9  must  mean  the 
powiftr  of  impressing  given  by  other  persons  than  the  JLiords  of  th? 
A4flW»lty#  The  $ing  or  the  Council  may  delegate  the  same 
powers  to  any  other  man,  or  set  of  men. 

Ttey  J»u$t  relate,  therefore,  to  the  power  of  impressing  given 
hy  any  other  person,  and  not  to  the  power  given  to  any  other  person. 

La  Or 
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1786.    dt  if  that  were  not  the  true  construction  of  these  words,  they 
-  may  be  taken  to  mean  any  cither  person  on  board  thai  ship  who  nvaf 


^2?  not  ^  officer. 
t A&Kti.  It  is  impossible  for  a  man  to  prove,  in  the  negative,  that  % 
mariner  did  not  desert  from  any  of  his  Majesty's  ships  of  war.  IP 
would  be  throwing  a  burden  upon  him  repugnant  to  the  spirit  of 
the  act,  which  was  a  remedial  law  passed  for  the  benefit  of  the  mer- 
chant, and  is  not  like  the  case  of  penal  statutes.  By  &  subsequent 
clause,  every  master  of  a  merchantman  is  obliged  to  have  a  du- 
plicate of  a  register  from  the  customs  of  all  the  men  on  board  hit 
ship,  which  he  is  bound  to  produce  to  every  captain  of  a  King's  ship 
demanding  the  same.  This  seems  to  have  been  inserted  in  die  act  for 
the  purpose  of  giving  information  to  any  captain,  from  whom  any 
mariner  may  have  deserted :  but  it  can  be  of  no  use  to  the  captain 
ef  any  other  ship  than  that  from  which  such  mariner  has  deserted. 
Lord  Mansfield,  Ch.  J.  The  first  point  which  has  been 
•*  made  is  a  question  of  form,  Whether  the  exceptions  contained  in 
the  enacting  clause  of  a  statute,  which  creates  an  offence,  and 
gives  a  penalty,  must  be  negatived  by  the  plaintiff'  in  his  declara- 
tion ? — The  pleader,  who  drew  this  declaration,  was  clearly  of 
opinion  that  it  was  necessary;  for  he  has  negatived  what  he 
thought  to  be  the  exception,  and  he  was  right  ;  for  it  is  a  set- 
tled distinction  between  a  proviso  in  the  description  of  the  offence, 
[4  £04.87.]  and  a  subsequent  exemption  from  the  penalty  under  certain  cir- 
cumstances. If  the  former,  the  plaintiff  must,  as  in  actions  upon 
the  game  laws,  aver  a  case  which  brings  the  defendant  within  the 
act;  therefore  he  must  negative  the  exceptions  in  the  enacting 
clause,  though  he  threw  the  burden  of  proof  upon  the  other  side, 
Thus  it  stands  on  the  question  of  form. 

As  to  the  construction  of  this  act ;  since  the  argument  began,  1 
have  changed  my  opinion  upon  it.  At  first,  I  thought  that  the 
declaration  had  averred  all  that  was  necessary ;  but,  upon  consi- 
deration, I  think  otherwise.  The  act  itself  is  very  incorrect  j 
for  though  the  expression  "such  ship*9  seems  at  first  view  to  con- 
fine the  meaning  to  the  singular  number,  yet  it  is  plain  the  le- 
gislature meant  to  say,  "  unless  the  mariner  impressed  should 
"  have  deserted  from  such  ship  or  ships"  This  appears  froofc 
other  parts  of  the  act.  The  words,  "  any  other  person  whatso* 
«  ever,"  signify  persons  having  a  power  delegated  to  them  to 
impress,  and  not  those  who  delegate  such  power;  and  any  pert 
son  so  empowered  may  take  a  deserter. 

A* 
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As  tP  this  being  after  verdict,  it  is  only  necessary  to  prove  at     1785. 
the  trial  what  is  alleged  in  the  declaration:  and  here  it  was  only 


Sfiirii 


alleged  that  these  mariners  had  not  deserted  from  the  Diamond;         M 
therefore  we  cannot  presume  that  in  this  case  it  was  proved  that    Parks*. 
these  men  had  not  deserted  from  any  of  his  Majesty's  ships. 
Ashhurst,  J.    As  to  the  question  of  form;  the  rule  is  that 
•  any  man,  who  will  bring  an  action  for  a  penalty  on  an  act  of    * 
parliament,   mutt  shew  himself  entitled  under  the  enacting 
clause:  but  if  there  be  a  subsequent  exemption,  that  is  a  matter 
of  defence,  and  the  other  party  must  shew  it  to  exempt  himself 
from  the  penalty. 

On  the  sound  construction  of  the  act  altogether,  I  think,  that 
«  not  having  deserted  from  such  ship  of  war"  must  mean  "from 
".ofvof  his  Majesty's  ships  of  war."  And  the  next  clause, 
which  directs  the  masters  of  merchantmen  to  make  enquiry 
whether  such  mariner  had  deserted/rwi  any  of  bis  Majesty s  skips, 
fir  ship  of  war 9  affords  a  strong  argument  for  giving  it  this  con- 
struction. 

As  to  the  words,  "  or  any  other  person  whatsoever  ;"  they  afford 
a  farther  argument,  for  they  must  relate  to  the  person  having  a 
power  to  impress:  it  is  undoubtedly  competent  to  the  King  to 
give  any  officer  a  power  of  impressing,  though  he  do  not  belong 
to  any  particular  ship.  Then  it  would  be  absurd  to  say  that  he 
should  not  be  protected,  because  he  is  not  an  officer  of  the  ship 
from  whence  the  mariner  deserted.  The  meaning  of  the  act  is 
that  no  person  who  is  a  deserter  should  be  protected. 

Buller,  J.  The  rule  of  form  is  clear,  as  laid  down  by  my 
brother  Ashhurst.  The  instance  ol  the  game  laws  proves  it.  In 
erery  action  upon  those  statutes  it  is  alleged  that  die  defendant 
was  not  qualified  according  to  the  laws  then  in  being  •,  though  it 
does  not  negative  them  specifically,  as  in  the  case  of  a  conviction. 
Ido  not  know  any  case,  for  a  penalty  on  a  statute,  where  there 
is  an  exception  in  the  enacting  clause,  that  the  plaintiff  must  not 
•hew  that  the  party  whom  he  sues  is  not  within  it. 

As  to  its  being  intended  after  verdict,  nothing  is  to  be  pre- 
sumed but  what  is  expressly  stated  in  the  declaration,  or  what  is 
necessarily  implied  from  those  facts  which  are  stated.  That  is 
the  case  where  a  feoffment  is  pleaded  without  livery.  A  livery 
>>  always  implied,  because  it  makes  a  necessary  part  of  a  feoff- 
ment I  know  of  no  decision  against  this  rule.  There  is  indeed 
*  dictum,  in  a  case  which  came  before  Lord  Hardwche  in  this 

Coujrt 
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1786.    Court  (to),  ^irhich  militates  against  it.  That  was  an  action  to  re- 
coVfef  an  amerciament  in  an  inferior  Court;  and  die  declaration 


S£*£"    did  nbt  sute  that  the  defendant  was  a  resiant.    There  the  Court 

Parkir.  fcfeld  that  residence  must  be  presumed  to  have  been  proved  at  the 

trial,  otherwise  the  jury  could  not  have  found  that  there  had 

bfeen  any  debt  at  411:  but  there  was  a  more  solid  gtoutid  for  that 

decision  in  the  subsequent  part  of  the  case. 

Then  as  to  the  construction  of  the  act :  till  the  observation 
was  made  at  the  bar  with  respect  to  the  words  "  any  ether  person 
**  whatsoever?  I  thought  u  such  ship19  was  confined  to  the  singu- 
lar number:  but,  taking  it  altogether,  it  is  impossible  to  make 
Sense  of  thfe  act  Without  construing  "  such  ship"  to  mean  "  any  of 
his  Majesty  s  ships ."  tot  it  is  manifest  from  the  same  clause  that 
other  persons,  besides  officers  of  the  ship  from  whence'the  mari- 
ner deserts,  may  impress.  A  lieutenant  of  the  navy  may  have 
authority  given  hiih  to  iihpress,  without  belonging  to  any  ship  at 
the  time ;  then  it  follows  of  course  that  this  cannot  be  confined 
to  the  officer  of  such  ship. 

The  construction  put  on  this  act  by  one  of  the  counsel  for  the 
plaintiff  is,  that  "  any  other  person  whatsoever"  must  mean  others 
than  the  Lords  of  the  Admiralty  giving  a  power  to  impress:  but  the 
answer  to  that  is,  that  this  is  a  construction  on  a  modern  act ; 
and  notwithstanding  any  old  practice  which  might  have  subsisted 
formerly,  we  must  be  governed  by  the  modern  usage :  and  in  our 
times  we  know  of  no  warrants  to  impress  but  such  as  are  issued 
by  the  Lords  of  the  Admiralty.  Theh  another  construction  has 
been  attempted  to  be  put,  by  saying,  that  "  any  other  person39  is 
confined  to  any  'other  person  on  board  that  ship:  but  that  wtttdd  tie 
to  reject  the  word  «  whatsoever.99 

Rule  absolute. 

(a)  Hop.  Umf.  Lord  Tfarthvuie,  Il6.  tPuJter  v.  Worrit. 


S/d.  mh.  The  KlNG  "gatost  The  Commissioneus  of  the  Land-tax 
for  the  Parish  of  St:  Martin  in  the  Fields,  in  West- 
minster. 

Mandamus     j?R$KINE  had  obtained  a  rule  to  shew  cause  why  a  mandamus  -% 

to  the  com*    jTj     ^  ■  * 

nmsioncrs  should  not  issue,  directing  the  commissioners  of  the  land-~ 

uxttfekrt"  tax»  acting  f°r  the  parish  of  St.  Martin  in  the  Fields^  in  Westmin^^x 
a  clerk  to  ster,  to  proceed  to  the  election  of  a  clerk  to  the  said  commission— >j 
department  crs>  *n  the  department  for  the  rates  and  duties  on  windows^ 
Sd  dutfeT  housC8»  md  ught«- 

6fi  windows,  bouses,  and  lights.  ' 
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The  commissioners  of  the  land-tax  are,  as  such,  commissioners     1786. 
for  the  window  and  house  tax.     And  by  the  land-tax  act  (a)  the 


Receiver-general  is  allowed  id.  in  the  pound  5  the  collectors  $d.  T^J£j!* 
ill  the  pound;  and  die  16th  section  enacts,  «Tbatthe said  Re*  TbeCov 
*c  cehxr^gtmral,  upon  the  receipt  of  the  whole  assessments  of  the   "^ST* 
€*  county,  £sV#  sb^U  allow  and  pay,  according  to  such  warrant  as     La?d"c, 
**  stall  be  given  in  that  behalf  by  the  said  commissioners,  or  any  Mastw  in 
*'  two  or  more  of  them,  three  halfpence  in  the  pound,  and  no  mow,  ***  F,*tM- 
^  to  the  eommkskmers*  clerks,  for  their  pains  in  fair  writing  the  as- 
*  aessments,  duplicates,  and  copies,  herein  before  directed,  and 
«•  all  warrants,  orders,  and  instructions  relating  thereto  s  and 
«  vjtnch  said  clerks  shall  be  appointed  by  a  majority  of  the  acting  com- 
«  missmners  present  at  each  respective  meeting  within  every  such  bun- 
«  artd,  lathe,  wapentake,  rape,  ward,  or  other  division/9 

A  dispute  having  arisen  with  respect  to  the  validity  of  an  elec- 
tion of  a  clerk  to  the  said  commissioners  acting  for  the  parish  of 
JtU  Martin  im  the  Fields,  in  Westminster,  on  account  of  the  respec- 
tive cktms  of  two  candidates,  an  action  was  tried  at  the  last  sit- 
dogs  at  WutmmsUr  to  determine  which  of  the  two  was  duly 
elected,  when  die  election  of  both  was  set  aside.  After  this 
deosioa,  the  commissioners,  at  a  meeting  which  was  convened 
for  the  purpose  *f  putting  the  land-tax  act  into  execution,  pro* 
«aedod  to  an  -election  of  a  clerk  in  the  department  for  the  rates 
on  houses,  windows,  and  lights ;  when  one  of  the 
candidates  was  elected,  without  notice  to  theiriends  of 
the  ether  candidate  that  the  election  was  to  be  made  on  that  day, 
or  that  even  the  commissioners  were  to  meet  for  any  other  pur* 
feme  than  that  of  carrying  the  land-tax  act  into  effect. 

The  present  motion  was  made  under  the  idea  that  the  dec- 
lion,  thus  had  by  surprise,  was  invalid. 

Bearenfi,  Miagay,  Wood,  and  Fielding,  now  shewed  cause  ; 
jmd  contended, 

lit,  That  there  was  no  instance  in  which  this  Court  bad  inter- 
fered, by  granting  a  mandamus  to  appoint  to  such  an  office  as  was 
the  object  of  the  present  motion.  That  the  office  ought  to  be  a 
freehold,  or,  at  least,  of  considerable  permanency,  to  induce  the 
Court  to  interpose  in  this  manner.  That  this  was  only  an  ap- 
fwssttment  for  each  particular  meeting  of  the  commissioners,  who 
night  appoint  some  other  person  at  their  next  meeting  *  so  that 
£t  was  nugatory  to  comply  with  the  present  motion ;  for  if  the 

(a)  aj  G.  3.  t.  4. 

mandamus 
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1786.     mandamus  went,  and  the  commissioners  obeyed  the  writ,  the 

• —  clerk,  thus  appointed  under  it,  might  lose  his  office  after  the  first 

The  Kino    mect;ng     That  where  the  commissioners  chose  to  continue  the 

The  Com-  same  person  in  the  appointment,  it  was  only  a  matter  of  conve- 

of  the      nience  to  them.    This,  they  said,-  was  similar  to  the  office  of  a 

Land-     fork  lo  the  commissioners  under  every  turnpike  act :  in  the  ap- 

tax  in  St« 

Martin  in  pointment  to  which  this  Court  had  never  interfered :  and  that 
Fields.  ^  pjace  0f  a  cierjc  wag  not  caHed  an  ofice  'm  anv  0f  thc  acts. 

But,  idly,  If  the  Court  should  be  of  opinion  that  a  clerk  to 
the  commissioners  of  the  land-tax  was  a  proper  object  for  such 
a  writ,  in  fact  the  place  was  not  vacant ;  for  the  commissioners 
had  actually  proceeded  to  an  election. 
Lee  and  Erskine  in  support  of  the  rule. 
The  act  has  directed  that  a  clerk  shall  be  appointed  by  a  ma- 
jority of  the  commissioners  present,  and  that  he  shall  receive  a 
certain  allowance  *,  by  which  it  appears  to  be  a  beneficial  office, 
having  fees  annexed  to  it.    They  insisted  that  it  was  no  objec- 
tion to  such  a  writ  that  the  office  was  not  a  permanent  one,  even 
if  the  fact  were  really  so.     But  the  clerks  under  this  act  receive 
their  allowance  by  an  annual  warrant ;  so  that  it  was  at  least  aa 
annual  office.     According  to  the  true  construction  of  the  act,  it 
could  never  be  contended  that  the  same  set  of  commissioners 
.should  at  each  of  their  meetings  successively  appoint  a  new 
clerk;  for  "  each  respective  meeting"  relates  to  the  respective 
meetings  of  different  commissioners  acting  for  different  divisions, 
and  not  to  the  different  meetings  of  the  same  commissioners. 

In  the  case  of  a  dissenting  minister,  some  years  ago,  this 
Court  granted  a  mandamus^  although  that  could  not  be  consi- 
dered as  an  office. 

As  to  the  election  which  was  pretended  to  have  been  had,  it 
was  sufficient  to  say  that  the  proceedings  of  the  commissioners, 
as  far  as  they  related  to  chusing  a  clerk  in  the  department  for  the 
duties  on  houses,  &c.  were  illegal ;  for  they  were  then  acting 
only  in  the  characters  of  commissioners  of  the  land-tax. 
Lord  Mansfield,  Ch.  J.  N 

I  recollect  the  case  of  the  dissenting  meeting-house.  Thi6 
writ  of  mandamus  is  a  very  beneficial  writ ;  it  is  grantable  where 
there  is  no  other  specific  legal  remedy.  And  it  is  of  peculiar 
use  in  those  cases,  where,  if  they  have  not  this  remedy,  the  con- 
test must  be  productive  of  endless  mischief  and  inconvenience 
to  the  litigating  parties. 

If 
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If  clerks  were  appointed  under  this  act  each  time  of  meeting,     178& 
there  would  be  no  end  to  the  elections :  but  they  receive  their  ■ 
allowance  under  an  annual  warrant ;  and  their  appointment  is      *%l"9 
at  least  for  a  year.  The  Com- 

Then  as  to  the  election  which  has  been  set  up,  it  was  taking   m^l^rs 
She  other  party  by  surprise  ;  and  the  election  made  by  the  com-     La.ni£ 
xnissioners  when  acting  in  another  capacity  was  illegal.  Martin  ui 

Rule  absolute  (a).      *«*"">•• 

<a)  Vid.  Comb.  133. 


in 


The  King  against  Ameey.  jS'mS. 

A  N  information,  in  the  nature  of  a  quo  warranto,  having  been  Thede- 
-"  filed  in  last  Trinity  Term  against  the  defendant,  to  shew  by  j^^1 
what  authority  he  exercised  the  office  of  an  alderman  of  the  city  jj^d^lel* 
of  Chester,  the  defendant,  two  days  before  the  end  of  last  Mich-  to  a  quo 
4f/jfi<is  Term,  pleaded  an  election  under  the  charter  of  the  37  Car.  £fo£££ 

2.  and  made  a  profert  of  the  charter,  concluding,  "  as,  by  the  tion» and 

•  j  «  1       1  -  ••  made  a  pro- 

laid  letters  patent,  amongst  other  things,  appears/  fen  of  them, 

In  this  term,  Topping,  for  the  prosecutor,  moved  for  oyer  of  %£££ 
the  letters  patent,  insisting,  that  the  prosecutor  was,  by  law,  en-  another 
titled  to  oyer,  so  as  to  put  the  whole  charter  upon  the  record,  if  t\min°m 
he  pleased  (a).    That  it  might  be  material  for  the  prosecutor  to  wh*ch  d* 
set  forth  other  parts  of  the  charter,  which  could  not  be  done  un-  made. 
Jess  upon  oyer.     1  Stra.  227.    That  the  defendant,  in  the  pre- 
sent case,  derived  title  under  the  letters  patent,  and  therefore  was 
Imund  to  shew  them.    Sty.  15.    That  the  letters  patent  were  not 
alleged  in  the  plea  to  be  enrolled,  and  therefore  a  profert  was 
essentially  necessary.    That  in  1  Lord  Ray  299.  it  is  laid  down, 
that  if  letters  patent  be  inrolled  in  the  same  Court  where  plead- 
cd,  it  was  not  necessary  to  shew  them ;  but  if  in  another  Court, 
then  they  must  be  pleaded  with  a  profert.     That  the  defendant, 
having  actually  pleaded  with  a  profert,  the  prosecutor  was  en- 
titfed  to  oyer,  and  the  not  granting  it  was  error  (*).  That  where- 
^er  a  charter  is  pleaded  against  the  Crown,  a  profert  was  neces- 
*ary.   Doctr.  Plac.  215.  It  was  so  in  a  quo  warranto.  1  Sid.  311. 

fiuLLEE,  J.      Oyer  cannot  be  demanded  in  another  term  than 
"**t  in  which  the  plea  was  filed. 

topping  said,  in  Lane's  Rep  39.  it  was  held  that  oyer  might  be 
Fluted  in  the  Kong's  Bench,  though  not  in  the  Common  Pleas. 

(a)  Cr+  J«.  680.  (*)  Vide  Salt.  498.    6  Mod,  %%.      ' 

And 


i 
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1766.    And  in  1  Mod.  69.  Twisden,  J.  said,  «<  If  it  be  in  bar,  you  can- 
*  not  demand  oyer  of  the  letters  patent  in  the  next  term ;  but 


T^JLXfN°  "  in  a  replication  yon  may,  because  you  mention  die  precedent 
Amxrt.    «  term  in  the  bar,  and  not  in  the  replication." 

On  shewing  cause,  it  was  insisted  by  Sir  Thomas  Davenport 
and  Cowper,  ist,  That  no  one  was  entitled  to  oyer  of  a  record, 
5  Co.  74.     Wy  mark's  case,  and  1  Sound.  8. 

idly,  That  there  cannot  be  oyer  in  another  term  from  that  in 
which  the  profert  is  made.     5  Co.  74.  b.  76.  t.     3  Satt.  1 19. 

Wilson,  Wood,  and  Topping,  for  the  prosecutor,  in  addition  to 
the  former  cases,  cited  10  Co.  95.  Dyer,  29,  b.  Moor,  849'. 
1  Wils.  1 6.  4  itor.  2 143.  It  was  also  contended  that  if  oyer  be 
craved  before  the  rule  to  plead  is  out,  that  is  within  proper 
time  (*).  And  here  the  time  to  reply  was  not  out  when  the  oyer 
was  demanded. 

The  Court  discharged  die  rule  with  costs;  and 

Duller,  J.  observed  that  on  either  ground  tins  application 
was  ill  founded.  There  was  great  doubt  formerly  whether  oyer 
should  be  granted  of  letters  patent,  as  appears  from  the  case  in 
Lord  Raymond :  but  now  for  20  years  past  there  has  been  bo 
instance  of  a  profert  having  been  made  of  letters  patent  in  a  plea 
to  a  quo  warranto  information ;  and  if  there  were  a  doubt  at  that 
time,  20  years9  practice  is  a  strong  argument  to  shew  what  the 
law  is. 

If  there  he  no  letters  patent  inrolled  in  Chancery,  <hat  might 
be  a  ground  to  come  to  this  Court  to  apply  for  a  copy  of  them  % 
but  that  must  be  done  by  affidavit. 

In  the  Court  of  Common  Pleas  (t)  oyer  was  craved  of  an  origi- 
nal writ,  which  was  refused.  This  is  matter  of  record,  and  you 
have  no  right  to  have  oyer  of  a  record. 

On  the  second  point,  the  case  in  1  Mod.  69.  is  a  direct  autho- 
rity against  the  prosecutor. 

(a)  Vide  8*r***  %+%. 

(4)  JJsrmtifjtQ  edit.  340.    So  likewise  determined  in  B.  JL    Vide  Dwtf.  MJ. 
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CASES 


ARGUED  AND  DETERMINED 


I*  THE 


COURT  OF  KINGS  BENCH, 


Easter  Term, 


In  the  Twenty-Sixth  Year  of  the  Reign  of  George  III. 

1786. 


Trevor  against  Wall.  jiZ/Jth. 

E  In  an  infe- 

RROR  on  a  judgment  in  an  inferior  Court  in  Shropshire,  nor  Court 
The  first  count  in  the  declaration,  which  was  for  money  had  [gV  R. 
and  received,  alleged  that  the  defendant  below  was  indebted  to  ia7*l 

,  .  °  .  .  tion  mutt 

tkc  plaintiff  in  a  certain  sum,  which  he  promised  to  pay  within  the  allege  that 
jurisdiction  g  but  it  did  not  state  that  the  money  was  had  and  received  ^7£7«W 
within  the  Jurisdiction.  r*nv*4 

There  was  another  count  on  an  account  stated,  which  alleged  j«risdiction, 
that  the  account  was  stated  within  the  jurisdiction.  "  **jj " 

Cbombre,  for  the  plaintiff  in  error.  fendant/r*. 

In  actions  in  inferior  Courts,  it  is  necessary  that  the  gist  of  JJ^bi^ ■ 
the  action  should  appear  to  be  within  their  jurisdiction.  The  A  Court  of 
biting  and  repeiving  of  the  money  is  the  consideration  of  the  iwarda«e- 
jwomise  in  die  present  case ;  the  declaration  would  have  been  "*?££" 
W,  if  that  had  been  omitted :  and,  being  the  most  material  proceedings 
part,  it  ought  to  have  alleged  that  the  money  was  bad  and  received  ^^^0^ 
yitbim  the  jurisdictions  Court :  and 

He  cited  several  authorities  in  support  of  this  objection.    In  any  one 

Stanian  v.  Davis,  6  Mod.  223.  and  Salt.  404,  it  was  held,  that  ^^ 
every  part  of  that  which  is  the  gist  of  the  action  in  an  inferior  be  bad,  and 
Court  should  appear  to  be  within  its  jurisdiction.  roent  be~ge- 

Xhe  neral,it 
must  be  re- 
versed** fife 


IS*  CASES  in  EASTER  TERM, 

1 786.         The  case  of  Peacock  against  Bell  and  another  (a),  he  said,  was 
directly  in  point.     That  was  a  writ  of  error  on  a  judgment  in 


^pfoT  ^  county  palatine  of  Durham,  in  which  Court  the  plaintifis 
Wail,  declared  that  the  defendant  was  indebted  to  them  in  the  city  of 
Durham  in  39/.  for  goods  and  merchandises  by  the  plaintiffs, 
before  that  time,  sold  and  delivered  to  the  defendant,  and  being 
so  indebted  he  promised  to  pay,  &c.  After  verdict  for  the  plain* 
tiff,  error  was  brought,  and  exception  was  taken  to  the  decla- 
ration, that  it  did  not  state  that  the  goods  were  sold  and  delivered 
within  the  jurisdiction.  There  it  was  agreed,  that  this  was  a 
good  exception  to  a  declaration  in  an  inferior  Court ;  but  that 
declaration  was  determined  to  be  good,  because  the  Court  of  the 
county  palatine  was  an  original  superior  Court. 

He  mentioned  another  case  of  Waldock  v.  Cooper  (£),  in  which 
it  was  determined  on  a  writ  of  false  judgment,  brought  upon  a 
judgment  in  the  borough  Court  of  Aylesbury,  that  the  declaration 
must  allege  that  the  goods  were  sold  and  delivered  within  the 
jurisdiction,  as  well  as  that  the  defendant  promised  within  it ; 
and  the  words  of  the  Court  there  are  very  strong,  "  if  there  were 
"  no  precedents  to  the  contrary,  we  should  be  desirous  to  help  this 
"  judgment  after  a  verdict ;  but  we  cannot  do  it  against  so  many 
«  precedents  (r)." 

Wood,  contri,  observed,  that  this  was  after  verdict ;  and  every 
thing  necessary  to  support  it  must  now  be  presumed  to  have  been 
proved  at  the  trial.  Unless  the  plaintiff  below  proved  that  the 
money  was  had  and  received  within  the  inferior  jurisdiction,  he 
could  not  have  recovered.  Most  of  the  cases  cited  on  the  other 
aide  were  of  ancient  date  :  he  hoped  this  would  receive  a  more 
liberal  determination ;  especially  as  this  was  one  of  those  cases 
which  are  aided  by  the  statutes  of  jeofails. 

But  this  objection,  (even  supposing  it  to  be  well-founded) 
goes  only  to  one  count.  The  other,  which  is  on  .an  account 
stated,  is  indisputably  good.  The  declaration  alleges  the  ac- 
count to  have  been  stated  within  the  inferior  jurisdiction:  and  it 
has  been  determined  that  it  is  not  necessary  to  stare  that  the  items 
of  an  account  stated  arose  within  such  jurisdiction  (d).  The 
judgment  must  be  affirmed  as  to  that  count  which  is  good,  and 
then  there  should  be  a  writ  of  enquiry  to  assess  the  damages  on 


(a)  1  Sound.  73.  (0  V.  also  %  Ld.  Raym.  1310. 

(*)  %  mis.  16.  (<0  *  Sera.  847. 

it;     — 


V 
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it ;  for  it  is  impossible  for  this  Court  to  ascertain  what  damage!      1786. 
were  given  on  each  count 


He  then  cited  Grant  arid  Astle  (a)  to  shew  that  a  Court  of  Error    ^"^* 
may  award  a  venire  de  novo.    Here  he  hoped  the  Court  would     Wall. 
grant  such  a  writ  to  assess  the  damages,  as  also  the  costs  which 
the  plaintiff  below  is  entitled  to,  if  one  count  be  good. 

A  venire  de  novo  has  also  been  awarded  by  the  House  of  Lords 
on  a  writ  of  error  (*).    But 

Per  Curiam,  There  is  no  instance  of  a  Court  of  Error  granting 
n  venire  de  novo,  when  the  proceedings  originated  in  an  inferior 
Court  (c).  We  cannot  now  say  on  which  of  the  counts  damages 
were  given  (d).  None  of  the  statutes  of  jeofails  assist  the  present 
case.  The  first  count  is  defective  in  substance,  for  the  consider- 
ation of  the  promise,  which  is  the  money  had  and  received,  h 
not  alleged  to  be  within  the  jurisdiction. 

Judgment  reversed  (e). 

(*)  DmfL  696.  (*)  Vide  %  Sir.  1053.    4  Brow*,  Ap.  aSo.  pose 

(*)  Vid.  I  Str.  499.  &  1  Burr.  572. 
(V)  Vide  Hammk  v.  Hayward,  post.  3  vol.  435- 

(*)  The  same  point  was  determined  in  Oram  v.  Rmbrty,  without  argument,  on  the 
authority  of  this  case.    TV.  219  Geo.  3.  B.  R. 


*  _  # 

Fitzboy  against  Gwillim.  Sru^t 

May  5th, 

rpROVER  for  goods,  tried  before  Lord  Mansfield,  Ch.  J,  Before  * 

A  at  die  Sittings  after  last  Hilary  Term  at  Westminster.  SS^hL- 

The  plaintiff  had  pawned  goods  of  the  value  of  about  90/.  to  self  by  a  ci- 

the  defendant  who  was  a  broker,  for  which  he  advanced  her  25/.  ^UeTfr^0 

and  was  to  receive  nine  guineas  for  the  interest  thereof  for  half  •»  u^riout 

.  °  .  contract,  he 

a  year:  in  order  to  secure  which  a  written  agreement  was  entered  must  tender 
into,  die  purport  of  which  was  that,  up6n  payment  of  34/.  9/.  jJL^E* 
and  interest  thereon,  the  plaintiff  was  to  have  the  goods  re-  atanced. 
tinned ;  (except  in  case  of  loss  or  accident  by  fire.)  184,"**  * 

^It  appeared  in  evidence  that  a  fire  had  happened,  by  which  *cf?*\tl$ 
the  greater  part  of  the  goods  had  been  consumed.    A  demand  of  349. 
Che  remaining  part  was  afterwards  made  by  the  plaintiff,  and  5TataU'$  i 
4/.   offered  for  warehouse  room,   which  being  refused,  she 
brought  this  action. 

Lord  Mansfield  being  of  opinion,  at  the  trial,  that  the  par- 
ties were  In  pari  delicto,  and  that  the  rule  potior  est  conditio  possi* 

dfgtif  Qugto  to  prcrail,  aousuitcd  the  plaintiff. 

Laden 
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1786.        Luders  moved  to  set  aside  this  nonsuit,  and  to  have  a  new 
trial,  upon  the  ground  that  the  plaintiff  was  not  particeps  crirmnts% 


¥lJ™H°J  but  that  the  usury  was  wholly  on  the  part  of  the  defendant, 
Gwilum.  and  therefore  the  rule  did  not  apply.  Cowp.  200.  to*  792.  The 
plaintiff,  in  order  to  recover,  had  only  to  shew  a  title  in  herself, 
a  possession  in  the  defendant,  and  a  tender  for  the  warehouse- 
room.  The  defence  set  up  to  this  was  an  usurious  contract, 
which,  if  it  were  allowed,  would  entirely  defeat  all  the  statute* 
against  usury. 

That  from  a  consideration  of  the  case  of  Astley  v.  Reynolds  [a) t 
it  appeared  that  trover  was  the  proper  remedy  in  this  case. 

Lord  Mansfield,  Ch.  J. 

This  is  an  equitable  action  brought  by  the  plaintiff  in  order 
to  be  relieved  from  an  usurious  contract.  She  must  come  there- 
fore with  clean  hands,  according  to  the  principle  laid  down  in 
the  case  of  Bosanquei  and  D  ash  wood  (b)t  that  those  who  seek 
Equity  must  do  equity.  It  was  there  determined  that  a  Court  of 
(  Equity  would  afford  relief  in  such  cases  upon  payment  of  princi- 

pal and  interest.  A  lender  upon  an  usurious  contract  is  pre- 
cluded from  recovering  any  thing  upon  such  contract;  but  if  the 
borrower  seek  relief,  he  must  first  do  what  is  right  as  between 
the  parties.  Here  the  plaintiff  did  not  tender  what  had  been 
actually  advanced,  and  cannot  therefore  have  the  benefit  of  this 
equitable  action. 

Buller,  J.— It  is  the  plaintiff  who  discloses  and  relies  on  the 
usurious  contract  in  this  case,  in  order  to  take  advaota^  of  it. 
The  borrower  brings  the  action*  It  is  enough  £pr  the  defend- 
ant to  say  that  the  goods  were  pawned  by  the  pl#ntifl>  Then 
the  plaintiff  in  answer  is  obliged  to  shev  an  agreement,  by  which 
she  is  entitled  tp  have  these  goods  returned  to  heron  payment  of 
certain  interest,  which  is  usurious  on  the  face  of  it,  and  which 
she  is  desirous  of  setting  aside ;  but  she  h^s  done  nothing  tp 
entitle  herself  to  the  relief  she  claims. 

This  case  i§  distinguishable  from  the  case  of  Astley  and  Rey- 
nolds: there  .tl\e  action  was  brought,  not  tp  avoid  the  contract, 
*nd  reaver  the  whole  sum  paid,  but  only  the  surplus  above  the 

kgal  itftfjetf. 

Par  Cur*  Rule  ftfwgd. 


(a)  %  Sira.  ?*5**  JW/«  *•  ?•  *£*• 

Thompson 
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1786. 


I 


Thompson  and  Others,  Assignees  of  Jane  Wiseman,    fm^ 

against  Freeman,  ^jth. 

HPHIS  was  an  action  of  trover  tried  before  Butter y  Justice,  if  abank- 
A    at  the  Sittings  after  last  Hilary  Term,  at  Guildhall,  and  was  |X££J 
brought  by  the  assignees  of  the  bankrupt  in  order  to  recover  to  a  creditor 
tome  goods  which  the  defendant  had  taken  possession  of  under  a  apprehen- 
wanrant  of  attorney  to  confess  a  judgment  executed  by  the  bank-  *ion  rf  ***** 

/  jo  1  process, 

rupt  about  six  months  before  the  act  of  bankruptcy  committed,  however 
but  at  a  time  when  she  knew  she  was  in  an  insolvent  state.  SSTprefer- 

The  defendant  had  in  the  year  1 780  joined  in  two  bonds  with  ence "  b,ind" 

*t_i_  «^i  •       1  ■•        •      *  •     •  •         inS«   Whert 

the  bankrupt,  and  had  received  a  counter-bond  of  indemnity.  [%  b.  &  P. 
When  these  bonds  became  due,  the  bankrupt,  not  having  where-  s}^Mt%  ^^ 
withal  to  discharge  them,  applied  again  to  the  defendant,  and  en-  n  %.  156.1 
gaged  him  to  join  with  her  in  two  new  bonds,  payable  in  July  ine  defend- 
1784,  for  the  purpose  of  raising  money  to  take  up  one  of  the  old  *n}>.  uP°n 
bonds  :ooe  of  them  was  accordingly  taken  up  the  14th  70*1.1784.  the  bankrupt 
The  defendant  took  another  counter-bond  of  indemnity  upon  ^^Sdi"1 
bis  joining  in  the  two  last  bonds.  received  a 

Previous  to  the  3d  of  June  1 785,  the  day  on  which  the  act  of  ££„d  ofin- 
bankruptcy  happened,  the  bankrupt  sent  for  the  defendant,  and  dc^nitr» 
proposed  to  him  that  he  should  take  out  his  debts  in  goods,  to  to  herbal 
which  he  acceded,  and  the  warrant  of  attorney  in  question  was  ££^  ^0 
given.  It  appeared  that  her  reason  for  sending  for  the  defendant  bonds  he- 
originated  from  a  letter,  taking  notice,  though  not  in  a  threaten-  received  I 
ing  way,  of  her  situation  with  respect  to  the  defendant,  which  wtrrant  rf 
letter  she  had  received  just  before  from  Messrs.  Fosset  and  confess 
Bdtamj,  whom  she  knew  to  have  acted  in  a  former  transaction  ^md* 
as  attonries  for  the  defendant,  though  upon  this  occasion  they  bankr^» 
were  not  in  fact  concerned  for  him.  possession  of 

The  two  last  bonds  were  not  discharged  by  the  defendant  f^d  th£ 
till  some  time  after  the  execution,  nor  had  the  obligees  ever  be  was  en- 
threatened  to  resort  to  him  for  payment  at  that  time,  the  bonds  "in  t^^ 
not  having  then  become  due.  a8a.inst  *• 

Aaother  circumstance  was  abo  much  relied  upon  for  the  plain*  tho'  the  two 
66  at  the  triad,  that  the  defendant  upon  his  examination  before  Jj^*™ 
Ac  commissioners  had  sworn,  that  when  he  took  possession  of  charged  ty 
&  goods,  under  die  warrant  of  attorney,  he  waft  not  an  actual  ^iccu.rt 

Cftditnr  tion,norhad 

rT^'  ,      ,         «  the  obligee* 

■Hie  judge  left  it  to  the  jury  to  consider  whether  toe  means  then  threat- 
**ch  the  bankrupt  put  into  the  defendant**  hands  to  pay  hi*-  %*£& 
«df  ^Cfe  foaiadeat  or  net ;  sir  if  jshe  had  executed  the  wamnt  for  payment. 
*  attorney  from  necessity,  «r  in  order  to  save  herself,  though 
pC|'*aps  acting  by  mistake,  or  under  a  felje  apprehension  th*t  thc 

defendant 
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1786.     defendant  was  taking  due  means  to  enforce  his  demands  upon 

■■  her,  it  was  certainly  a  legal  act ;  but  if  she  had  acted  merely 

Thomp-    ^^  a  vjcw  t0  favour  ^  defendant,  and  give  him  an  unjust 

against     preference,  it  was  void, 
FtEEMAN.       The  jury  found  a  verdict  for  the  defendant  •,  and  now,  J?r- 
shine  moved  for  a  new  trial,  on  two  grounds  : 

ist,  That  the  defendant  at  the  time  of  executing  the  warrant 
of  attorney  was  no  creditor  of  the  bankrupt.  If  a  creditor 
threaten  process,  and  in  consequence  of  such  threat  the  debt  i» 
paid,  and  the  debtor  afterwards  become  a  bankrupt,  the  prefer- 
ence given  under  those  apprehensions  is  valid  and  binding;  but 
not  so,  if  the  person  threatening  was  no  creditor  at  the  timet 
though  he  afterwards  becomes  so. 

The  question  then  is,  how  far  the  defendant  was  a  creditor? 
He  was  then  only  bound  as  a  surety  with  the  bankrupt,  and  hi* 
debt  could  not  arise  till  he  had  actually  discharged  the  bonds; 
But  at  that  time  he  was  not  even  threatened  to  be  called  upon  \ 
that  would  have  been  a  middle  case,  and  though  still  there  would 
have  been  no  existing  debt,  yet  it  might  perhaps  have  become  a 
question,  whether  or  not  it  would  have  been  such  an  equitable 
claim  as  this  Court  would  support  (a). 

2dly,  Allowing  the  defendant  to  have  been  a  creditor,  yet  this 
case  is  not  distinguishable  from  the  general  rule,  which  avoids 
every  preference  by  the  bankrupt,  unless  obtained  by  the  due  di- 
ligence of  the  creditor.  Here  the  defendant  made  no  application 
to  the  bankrupt,  nor  did  any  act  to  entitle  himself  to  this  prefer- 
ence :  therefore,  as  between  these  parties,  her  sending  for  him 
was  a  mere  voluntary  act,  which  brings  this  case  within  the  rule 
laid  down  in  Harmon  v.  Fisher  (b) ;  that  however  meritorious  the 
preference  may  be,  if  it  were  not  given  in  consequence  of  the  cre- 
ditor's threatening  the  bankrupt  with  legal  process,  it  is  void  (c)m 

(a)  Vide  Toys  taint  v.  Martinant,  port.  2  vol.  IOO.  (*)  Cnvf>.  XI 7. 

(*)  In  Cptmr  and  Others,  assignees  of  fPbitt  v.  Gomgb,  M.  30  G*.  3.  B.R.  which 
Vis  trover  for  a  bill  of  exchange  drawn  by  White  the  bankrupt*  on  one  Soptr,  and 
accepted  by  him ;  where  it  appeared  that  the  defendant,  a  creditor,  had  called  on 
White  three  days  before  his  bankruptcy,  and  demanded  payment  of  his  debt,  and  re- 
ceived from  him  this  bill;  the  Court  held  [upon  a  motion  for  a  new  trial,  which  was 
granted]  that  the  defendant  had  a  right  to  retain  the  bill,  though  he  had  not  actually 
threatened  any  legal  process.  And  afterwards  on  the  ad  trial,  Lord  Kenyon  said  that  in 
*  considering  whether  such  payment  were  in  order  to  give  an  undue  preference,  and  in 

contemplation  of  bankruptcy,  it  was  not  sufficient  to  shew  [which  was  the  only  evi- 
dence produced  by  the  plaintifi  in  this  case]  that  the  bankrupt  must  have  known  that 
insolvency  was  inevitable,  but  the  tpn  a*h»  of  bdb  must  be  considered ;  though  if  a 
bankrupt  oj/Uhutly  made  such  payment  to  a  creditor  on  the  eve  of  his  bankruptcy,  that 
of  itself  would  be  evidence  of  fraud :  it  would  no*  be  a  payment  in  the  ordinary  course 
of  trade*;  On  the  other  hand  it  was  not  necessary  to  the  validity  of  such  payment, 
that  the  creditor  should  actually  threaten  an  arrest ;  but  there  might  be  a  middle  case 
between  the  two,  like  the  present,  where  the  creditor  called  on  hif  debtor,  and  de» 
winded  payment,  which  the  latter  submitted  to. 

Lord 


Thomp- 
son 
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Lord  Mansfield,  Ch.  J. —  1786. 

A  bankrupt  when  in  contemplation  of  his  bankruptcy  cannot 
by  his  voluntary  act  favour  any  one  creditor ;  but  if  under  fear 
of  legal  process  he  gives  a  preference,  it  is  evidence  that  he  does  agfa* 
not  do  it  voluntarily.  And  though  the  defendant  in  this  case 
had  taken  no  steps  to  secure  himself  in  case  he  was  called  upon, 
yet  the  bankrupt  acting  from  mistake  was  under  the  same  appre- 
hensions of  legal  process,  as  if  the  defendant  had  actually  threat- 
ened her ;  so  that  her  executing  the  warrant  of  attorney  was  not 
a  voluntary  act,  but  the  effect  of  fear,  however  groundless  that 
might  be.  Rule  refused. 


Thompson  and  Another,   Assignees  of  Nelson,  a  7v«^, 

Bankrupt,  against  Councell.  m^^l 

^THHIS  was  an  action  of  trover  for  several  articles  of  plate  a  bankrupt 
-*•    by  the  assignees  of  a  bankrupt.  StM^y 

The  cause  came  on  to  be  tried  at  the  Sittings  after  last  Hilary  miinte- 
Term,  at  Guildhall,  before  Lord  Mansfield \  when  the  jury  found  "his  effects 
a  verdict  for  the  plaintiffs,  damages  20/.  and  costs  40/.  subject  JjjJjJgJJJ1 
to  the  opinion  of  the  Court  on  the  following  tion. 

Cor*— That  on  the  9th  day  of  July  1785  the  bankrupt  com- 
initted  a  secret  act  of  bankruptcy. 

That  on  the  27th  of  July  the  bankrupt  was  surrendered  in  dis- 
charge of  bail  to  the  custody  of  the  marshal  of  the  King's  Bench. 

That  on  the  2d  of  August  a  commission  of  bankrupt  was  is- 
sued against  him. 

That  on  the  5th  and  6th  of  the  same  month  of  August,  the 
bankrupt,  having  a  family  of  six  children,  applied  to  the  defend- 
ant, who  was  his  sister-in-law,  to  take  out  of  his  house  so  much 
plate  as  would  raise  20/.  for  the  maintenance  of  himself  and 
family. 

That  she  borrowed  20/.  upon  the  plate,  for  the  support  of  the 
bankrupt  and  his  family,  all  of  which  she  expended  in  the  main- 
tenance of  the  bankrupt  and  his  family  for  the  space  of  55  days, 
besides  advancing  14/.  more  of  her  own  money  for  that  purpose. 

That  the  defendant  knew  of  the  commission  of  bankrupt  hav- 
ing issued  when  the  plate  was  taken  from  the  bankrupt's  house. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiffs  are  entitled  to  recover  in  this  action  ?  If  the  Court 
•hall  be  of  opinion  that  the  plaintiffs  are  entitled  to  recover  in 
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this  action,  then  the  verdict  to  stand.  But  if  the  Court  shall  be 
Of  opinion  that  the  plaintiffs  are  not  entitled  to  recover,  then  a 
verdict  to  be  entered  for  the  defendant. 

Worrall%  for  the  plaintiff,  made  two  questions ; 

l*t,  Whether,  under  any  of  the  statutes  relating  to  bankrupts, 
the  bankrupt  is  entitled  to  receive  any  maintenance  from  his 
effects  during  his  examination  ? 

adiy,  Whether,  supposing  he  haft  a  right  to  any  such  mainte- 
nance, any  other  persons  than  the  assignees  can  allow  it  ? 

As  to  the  first  j  no  maintenance  is  allowed  by  any  of  the  sta- 
tutes. The  only  two  instances  where  any  allowance  is  made  are, 
either  where  the  bankrupt  conforms  to  the  bankrupt  laws,  and 
pays  ten  shillings  in  the  pound ;  in  which  case  he  is  entitled  to 
5  per  cent,  under  the  5  Geo.  z.  c.  30.  /.  7.  and  so  proportionably 
to  a  larger  sum  according  to  the  dividend  which  his  creditors 
receive ;  or,  2dly,  where  the  bankrupt  is  entitled  by  the  same 
statute  (a)  to  receive  a/.  6d.  per  day,  while  settling  his  accounts, 
after  obtaining  his  certificate.     . 

That  the  Legislature  did  not  intend  to  allow  a  bankrupt  any 
maintenance  is  very  clear  from  a  review  of  the  9th  section  of 
the  saftie  act,  where  there  is  an  exception  as  to  his  tools  of  trade 
and  wearing  apparel,  &c.  but  no  mention  is  made  of  any  main- 
tenance ;  so  that  if  the  Legislature  had  intended  to  make  any 
further  exception  in  favour  of  bankrupts,  they  would  have  in- 
serted it  in  that  section  of  the  statute. 

There  could  be  no  doubt  but  that  the  property  was  vested  in 
the  assignees  from  the  time  of  the  bankruptcy.  And  trover  is 
the  proper  action.  Cooper  and  C bitty.  1  Burr.  20.  1  Blaekst. 
Rep.  65. 

adly,  Even  admitting  that  any  allowance  ought  to  be  made 
to  a  bankrupt  out  of  his  effects  during  his  examination,  the  as- 
signees alone  are  the  proper  judges  of  that  allowance.  They 
have  the  distribution  of  his  effects.  In  this  case  the  commission 
issued  on  the  ad  of  August,  and  the  goods  were  not  taken  till  the 
6th  of  August,  when  the  messenger  was  in  possession  under  die 
commission. 

Mmgcsfi  etntrd,  did  not  dispute  that  the  bankrupt's  eflccts  were 
vested  in  the  assignees  by  relation  from  the  time  of  the  act  of 
bankruptcy,  but  said  the  only  question  here  was,  whether  dm 
case  under  all  its  circumstances  did  not  make  a  necessary  excep- 
tion.   It  has  been  usual  in  these  cases,  when  there  has  been  a* 

fraud, 
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fraud,  and  the  demand  has  not  been  unreasonable,  not  to  en- 
quire too  strictly  whether  the  bankrupt  and  his  family  have  been 
maintained  out  of  his  effects  from  the  time  of  the  bankruptcy 
till  the  last  examination.  It  has  never  yet  been  determined  that 
no  allowance  ought  to  be  made  to  him :  and  it  has  been  the  con- 
stant  usage  to  maintain  him  during  that  time.  And  it  can  make 
no  difference  whether  the  support  is  to  come  through  the  hands 
of  the  assignees,  or  to  be  taken  by  the  bankrupt  himself,  when 
it  is  even  not  suggested  that  such  maintenance  is  unreasonable. 
In  this  case,  the  smallness  of  the  sum  taken  excludes  any  idea 
of  fraud ;  especially  as  the  sister  advanced  14/.  of  her  own  in 
addition  to  the  bankrupt's  20/. 

Lord  Mansfield,  Ch.  J. 

This  is  a  very  cruel  case;  but  if  the  assignees  insist  upon  their 
claim,  this  Court  cannot  assist  the  defendant. 

Buller,  J. — Supposing  the  bankrupt  ought  to  be  maintained 
out  of  his  effects  during  his  examination  (a),  yet  this  defendant 
cannot  be  justified  in  taking  the  property  of  A.  to  maintain  B. 

* 

The  Postea  to  be  delivered  to  the  plaintiffs. 

(?)  See  the  exception  in  the  bankrupt's  last  examination,  of  what  hat  been  laid  out 
to  the  ordinary  expense  of  himself  and  of  his  family,  in  5  G*.  2.  *.  30.  /.  x. 


1786. 
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Right  on  the  Demise  of  Flower  against  Darby  and 

Bristow. 

"PJECTMENT  tried  at  the  last  Assizes  at  Salisbury,  before 
*-*  Hotbam,  Baron,  when  a  verdict  was  found  for  the  plaintiff, 
subject  to  the  opinion  of  the  Court  of  King's  Bench  on  the  fol- 
lowing case : 

That  the  lessor  of  the  plaintiff  was  seised  in  fee  of  the  premises 
in  question.  That  on  the  1  ith  day  of  May  178 1,  the  defendant 
Darby  took  the  premises,  which  arc  a  house  in  Salisbury,  and  oc- 
cupied them  as  a  public-house  from  that  time  under  a  parol  de- 
mise at  10/.  per  annum;  the  rent  to  commence  from  Midsummer 
then  next  following.  The  defendant  Darby  let  part  of  the  pre- 
mises to  the  defendant  Bristow.  That  on  the  26th  March  1 785, 
the  defendant  -Darby  was  served  with  a  notice  to  quit  on  the 
29th  of  September  following. 

M  2  The 


Tuesday, 
May  9th. 


In  the  case 
of  a  tenancy 
from  year  to 
year,  there 
must  be  half 
a  year's  no- 
tice to  quit, 
ending  at 
the  expira- 
tion of  the 
year. 

[%C*mp*7%. 
3  ib.  510.] 
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1786.         The  question  is,  Whether  the  lessor  of  the  plaintiiFis  entitled 
to  recover  ? 


Right 


*gah«  Le  Mesurier  for  the  plaintiff. 

Darby.  The  question  for  the  Court  to  decide  is,  whether  the  rule 
which  requires  that  half  a  year's  notice  should  be  given  to  a  te- 
nant at  will,  before  an  ejectment  can  be  brought,  requires  also 
that  such  notice  should  expire  at  the  end  of  the  year.  Neither 
the  case  of  Parker  dem.  Walker  against  Constable  (a)f  and  the 
cases  there  cited,  nor  any  subsequent  case,  require  the  notice  to 
expire  at  the  end  of  the  year ;  but  it  is  sufficient  if  notice'  be 
given  for  the  space  of  half  a  year,  without  reference  to  any  par- 
ticular period  of  the  term. 

In  the  case  of  Throgmorton  dem.  Wandby  v.  Whelpdale  (4),  it 
is  paid  that  half  a  year's  notice  to  quit  to  a  tenant  at  will  is  as 
old  as  Henry  the  Eighth's  time  (c)  ;  but  no  mention  is  there 
made  as  to  the  time  when  the  notice  is  to  be  given. 

But  if  the  rule  is  to  prevail  in  any  instance,  still  there  is  a 
great  difference  between  land  and  houses.    The  same  reasons 
which  may  induce  the  Court  to  extend  it  to  the  former  are  not 
applicable  to  the  latter.     With  respect  to  lands,  there  might  be 
a  hardship  in  suffering  the  landlord  to  oust  the  tenant  in  the 
middle  of  the  year,  by  which  he  would  be  put  to  the  inconve- 
nience ahd  expense  of  carrying  the  crops  from  off  the  premises. 
But  no  such  reason  could  arise  in  the  latter  case  from  the  nature 
of  the  thing  itself.     On  the  contrary  more  inconvenience  would 
ensue  both  to  landlords  and  tenants  from  adopting  the  strict  rule 
attempted  to  be  imposed,  than  by  adhering  to  that  which  seems 
originally  to  have  prevailed,  namely,  of  giving  half  a  year's  notice  - 
to  quit,  without  reference  to  any  particular  period  of  the  term.  * 
If  it  be  objected  that  the  rent  is  not  here  stated  to  have  been 
reserved  quarterly,  the  inconvenience,  if  any,  must  fall  upon  the 
landlord,  who  will  thereby  be  deprived  of  his  rent  for  one  quar- 
ter ;  as  the  landlord  who  determines  a  tenancy  at  will  does  it  at 
his  peril  (</).     * 


(a)  3  WiU.  %j.  (I)  HU.  9  G.  3.  Bull.  N.  P.  96. 

(0  13  -fir.  8. 15.  *. 

(d)  Vid.  Hargrove's  Co.  Lit*.  56.  6.  note  *6.  and  the  cases  there  cited.    *  If 

•  is  tenant  at  will  rendering  rent  at  Michaelmas*  and  lessor  determines  the  will 

*  MUbadmai,  he  tbajl  not  have  any  rent ;  but  it  has  been  holden  that  if  lessee  at  =r 
u  day  before  the  rent  day  determines  hit  will,  yet  lessor  shall  have  the  rent  i 
"  the  next  day  after  such  determination  of  the  will" 
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Gibbs  for  the  defendant.     What  was  formerly  a  tenancy  at     1 786. 

will  is  now  a  tenancy  from  year  to  year ;  and  a  tenant  from 

year  to  year  must  ex  vi  termini  hold  for  a  whole  year.  In  this  *j°"J 
case  the  year  ended  at  Midsummer,  therefore  the  half  year's  no-  Darby. 
ticc  ought  to  have  been  to  quit  at  that  time. 

He  then  cited  a  case  of  Sykes  on  the  several  demises  of  Mur- 

gatroyd  £5*  Wilkes  v. ,  before  Blackstone,  Justice,  at  Tort 

Summer  Assizes,  1774,  where  John  Murgatroyd,  being  seised 
for  life,  remainder  to  his  wife  for  life,  with  remainders  over,  in 
1772  agreed  with  the  defendants  to  grant  them  a  lease  for  four- 
teen years  to  commence  from  the  13th  February,  1772,  at  14/. 
per  ann.  The  defendant  entered  under  .that  agreement,  but  no 
lease  was  granted.  J.  Murgatroyd  died  in  July  1773.  At  the 
latter  end  of  the  same  month  his  widow  gave  the  defendants  a 
notice  to  quit  on  the  2d  February  next,  and  some  time  after 
made  a  lease  to  the  lessor  of  the  plaintiff  Wilkes,  to  commence 
on  the  2d  February.  Subsequent  to  this  she  accepted  half  a 
year's  rent  from  the  defendants  which  was  due  at  Martinmas 
1773.  Blackstone,  J.  seemed  to  think,  that,  if  no  notice  to  quit 
had  been  given,  the  acceptance  of  rent  would  have  been  suf- 
ficient evidence  of  an  agreement  between  her  and  the  defen- 
dants, that  they  should  continue  from  year  to  year ;  and  there- 
fore a  notice  subsequent  to  that  acceptance  of  rent  must  have  ' 
been  a  half  year's  notice  to  quit  on  the  13th  February,  but  the 
acceptance  of  rent  was  only  evidence  of  such  agreement,  and 
rebutted  by  the  notice  ;  and  so  the  plaintiff  had  a  verdict. 

In  another  case  before  Lord  Mansfield,  at  Guildhall,  in  which 
Mr.  Duncomb  brought  an  ejectment  against  a  tenant,  but  could 
not  prove  from  what  time  the  term  commenced*;  the  tenant 
proving  it  to  be  different  from  the  time  to  quit  mentioned  in  the 
notice,  the  plaintiff  was  nonsuited. 

And  in  a  later  case  of  Doe  dan.  Puddicombe  v.  Harris,  at 
Dorchester  Summer  Assizes,  1784,  before  Eyre9  Baron,  the  647.] 
demise  was  laid  on  the  30th  March,  1784.  The  plaintiff  prov- 
ed a  receipt  of  rent  from  the  defendant,  and  that  he  gave  him  six 
months  notice  to  quit  at  Lady-day,  1784.  Among  other  objec- 
tions against  the  plaintiff's  recovering,  the  following  was  taken 5 
that  supposing  the  defendant  was  tenant  from  year  to  year,  it 
was  not  proved  that  he  was  tenant  from  Lady-day  to  Lady-day, 
and  so  no  tenancy  was  proved  upon  which  a  notice  to  quit  could 
operate.    But  Eyre,  Baron,  in  answer  to  this  objection,  said 

that 
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1786.      that  as  the  defendant  had  six  months  notice  to  quit  at  Lady-day, 
he  should  presume  that  he  was  tenant  from  Lady-day  to  Lady- 
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against     <%>  unless  the  contrary  were  shewn,  and  therefore  the  notice 
Darby.     was  sufficient, 
[4Etp.  All  these  cases  prove  clearly  the  point  contended  for  (a\ 

*"*>  7-J  £e  Mesurier  replied,  that  all  the  cases  cited  related  to  land 

alone  and  not  to  houses,  and  fell  within  the  distinction  before 
taken ;  the  reasoning  from  them  therefore  does  nrit  apply.  This 
species  of  holding  is  stiil  in  strictness  a  tenancy  at  will,  though 
by  construction  it  is  considered  in  the  case  of  land,  for  the  sake 
of  convenience,  as  a  tenancy  from  year  to  year.  There  is  no  ne- 
cessity for  extending  that  construction  to  such  cases  as  the  present. 

Lord  Mansfied,  Ch.  J. 

When  a  lease  is  determinable  on  a  certain  event,  or  at  a  par- 
ticular period,  no  notice  to  quit  is  necessary,  because  both  parties 
[8£*i/.358]  are  equally  apprized  of  the  determination  of  the  term  (*). 

If  there  be  a  lease  for  a  year,  and  by  consent  of  both  parties 
the  tenant  continue  in  possession  afterwards,  the  law  implies  a 
tacit  renovation  of  the  contract.  They  are  supposed  to  have  re- 
newed the  old  agreement,  which  was  to  hold  for  a  year.  But 
then  it  is  necessary  for  the  sake  of  convenience,  that,  if  either 
party  should  be  inclined  to  change  his  mind,  he  should  give  the 
other  half  a  year's  notice  before  the  expiration  of  the  next  or  any 
following  year  :  now  this-  is  a  notice  to  quit  in  the  middle  of  the 
year,  and  therefore  not  binding,  as  it  is  contrary  to  the  agreement. 

As  to  the  case  of  lodgings,  that  depends  on  a  particular  con. 
tract,  and  ip  an  exception  to  the  general  rule.  The  agreement 
between  the  parties  may  be  for  a  month  or  less  time,  and  there 
to  be  sure  much  shorter  notice  would  be  sufficient,  where  the  te- 
nant has  held  over  the  time  agreed  upon,  than  in  the  other  case. 
The  whole  question  depends  upon  the  nature  of  the  first  contract. 

Ashhurst,  J. — There  is  no  distinction  in  reason  between 
houses  and  lands,  as  to  the  time  of  giving  notice  to  quit.  It  is 
necessary  that  both  should  be  governed  by  one  rule.  There  may 
be  cases,  where  the  same  hardship  would  be  felt  in  determining 
that  the  rule  did  not  extend  to  houses  as  well  as  land* 5  as  in  the 
case  of  a  lodging-house  in  London,  being  let  to  a  tenant  at  Lady- 
day  to  hold  as  in  the  present  case :  if  the  landlord  should  give 
[61«/.x2x]  notice  to  quit  at  Michaelmas,  he  would  by  that  means  deprive 

(o)ViikRMd.Jar**nv.ftrarit,If.BLJitf.C.B*97.  (J)  AnU,  54. 

the 
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the  lessee  of  the  most  beneficial  part  of  the  term,  sifcee  it  is  noto-     1 786. 
nous  that  the  winter  is  by  far  the  most  profitable  season  of  the  ■ 

year  for  those  who  let  lodgings.  *££J 

Buller,  J. — It  is  taken  for  granted  by  the  counsel  for  the  Darit. 
plaintiff,  that  the  rule  of  law,  which  construes  what  was  for- 
merly a  tenancy  at  will  of  lands  into  a  tenancy  bom  year  to  year, 
does  not  apply  to  the  case  of  houses,  but  there  is  no  ground  for 
that  distinction.  The  reason  of  it  is,  that  the  agreement  is  a 
letting  for  a  year  at  an  annua)  rent ;  then  if  the  parties  consent 
to  go  on  after  that  time,  it  is  a  letting  from*  year  to  year.  This 
reason  extends  equally  to  the  present  case;  an  annual  Pent  is 
here  reserved;  and  upon  such  a  holding  it  has  been  determined 
that  half  a  yen's  notice  to  quit  is  necessary.  This  doctrine  was 
laid  down  as  early  as  in  the  reign  of  Henry  the  Eighth  (a).  The 
Moment  the  year  began,  the  defendant  had  a  right  to  hold  to 
the  end:  of  that  year;  therefore  there  should  have  been  half  a 
year's  notiec  to  quit  before  the  end  of  the  term.  This  gives  rise  £ 

to  another  objection  in  this  case,  upon  the  distinction  between 
months  and  half  a  year.  Hie  case  in  the  Year-books  re- 
half  a  year's  notice  ;  but  here  there  is  less  than  half  a 
Teat's  notice,,  and  therefore  it  is  bad  on  that  ground  also. 

(£)  Judgment  for  the  defendant. 

(*)  13  H.  8. 15.  L  (J)  V.  %  Salt.  413. 
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Carter  against  Pearce,   Administratrix,  $c.  of 

Biggs.  ^^ 

fj  |ECLAR ATION  for  work  and  labour*  and  for  money  Acoobti- 
— *^  paid,  laid  out,  and  expended.  gj"t*  ^ 

fleas  the  general  issue,  except  as  to  2L  5/.  and  as  to  that  a  Ordinary 
by  the  defendant ;  on  both  which,  issues  were  joined.      JJjJ^* 
cause  was  tried  at  the  last  assizes  at  SaTubury  before  CJw.a-*i* 
^bamy  Baron,  when  a  verdict  was  found  for  the  defendant,  u*t  witww 
>ject  to  the  opinion  of  the  Court,  on  a  uJS«V 

Case — which  stated,  that  the  sum  of  a/.  5/.  was  tendered  to  thcadmkrii» 
^  plaintiff  by  one  Wood,  who  was  one  of  the  defendant's  secu- 
by  bond  in  the  Ecclesiastical  Court  for  her  duly  adminis- 
**g  the  intestett's  effects. 

The 
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1786.        The  question  for  the  opinion  of  the  Court  is,  Whether  the 

said  Wood  was  a  competent  witness  for  the  defendant  i 
w**         JAyUfat  the  plaintiff. 
Piarci.        Gibb  for  the  defendant. 

The  Court  said  no  question  could  be  entertained  about  the 
competency  of  Wood**  testimony;  and  that  if  a  creditor  of  the 
administratrix  had  been  offered  as  a  witness,  (which  was  a 
stronger  case,)  there  could  have  been  no  objection  to  his  evidence 
being  received.  The  bare  possibility  of  an  action  being  brought 
against  a  witness  is  no  objection  to  his  competency.     And 

Buller,  J.  added,  that  this  was  not  like  the  case  of  bail, 
because  they  are  directly  and  immediately  interested ;  for  if  a 
verdict  be  given  against  the  principal,  the  bail  become  immedi- 
ately answerable. 
In  order  to  shew  a  witness  interested,  ,it  is  necessary  to 
,  prove  that  he  must  derive  a  certain  benefit  from  the  determina- 
tion of  the  cause  one  way  or  the  other  (a).  Then  in  this  case, 
supposing  there  were  no  assets,  though  the  defendant  would  be 
answerable  for  the  costs,  she  would  not  be  liable  on  her  bond 
to  the  Ecclesiastical  Court.  She  is  only  bound,  to  distribute  the 
intestate's  effects,  and  it  does  not  appear  in  this  case  how  she 
has  applied  them. 

Judgment  for  the  defendant. 

(a)  Vide  pott.  Bent  v.  Baker ,  3  voL  27. 


&€&***,,  The  King  against  The  Inhabitants  of  Bucklebury. 

May  loxh. 

[4  M.  &  s.  HPWO  justices  removed  the  paupers  from  Bucklebury  to  Brad' 

An  order  of         J^  ^7  *c  following  order : 

titetices  re-  «  Berks,  to  wit.  To  the  churchwardens  and  overseers  of  the 
nurae°cfaU-  "  Poor  of  the  parish  of  Bucklebury  in  the  said  county,  and  to  the 
dren  to  their  «  churchwardens  and  overseers  of  the  poor  of  the  parish  of 
•ettlement,  "  Bradfield  in  the  said  county,  and  to  each  and  every  of  them, 
tSd^M-  "  Upon  the  complaint  of  die  churchwardens  and  overseers  of 
tice  of  the  cc  the  poor  of  the  parish  of  Bucklebury  in  the  said  county  of  Berks, 
dement  of "  "  unto  us  whose  names  are  hereunto  set,  and  seals  affixed,  be- 
thc!^p£  «c  ing  two  of  his  Majesty's  justices  of  the  peace  in  and  for  the 
good.  And  «  said  county  of  Berks,  and  one  of  us  of  the  quorum,  that  Eli- 
of the&ther  "  ^dfctb  Knott  about  five  years  of  age,  John  Knott  about  two 

to  prove     f 

their  settlement  snaj  be  dispensed  with,  where  his  attendance  cannot  be  procured. 

"years 
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*  years  and  a  half  old,  and  Sarah  Knott  about  one  year  and  a  half     1786. 
"  otd>  have  lately  fome  to  inhabit  in  the  said  parish  of  Buckle* 


BDRT. 


bury,  not  having  gained  a  legal  settlement  there,  nor  produced  .rf 

«*  any  certificate,  owning  them  to  be  settled  elsewhere;  and  that  B^*J;£' 
"the  said  Elizabeth  Knott,  John  Knott,  and  Sarah  Knott  are 
u  likely  to  be  chargeable  to  the  said  parish  of  Bucklebury ;  we 
"  the  said  justices,  upon  due  proof  made  thereof,  as  well  upon  the 
u  examination  of  Elizabeth  Knott  their  grandmother  upon  oath,  as 
"  otherwise,  and  likewise  upon  due  consideration  had  of  the  pre- 
u  mises,  do  adjudge  the  same  to  be  true.  And  we  do  likewise 
u  adjudge  that  the  lawful  settlement  of  them  the  said  Elizabeth 
"  Knott,  John  Knott,  and  Sarah  Knott,  is  in  the  said  parish  of 
**  Bradfield,  in  the  said  county  of  Berks"  The  order  then  pro- 
ceeded in  the  usual  form. 

The  Sessions  on  the  appeal  quashed  the  order  of  removal  upon 
the  merits,  and  stated  the  following  case : 

The  paternal  grandfather  of  the  three  paupers,  mentioned  in 

the  order  of  removal  hereunto  annexed,  was  at  the  time  of  his 

* 

death  a  parishioner  of,  and  settled  in,  the  parish  of  Bradfield. 
He  left  several  children  by  his  wife  Elizabeth  Knott,  and  amongst 
others,  Charles  Knott,  who  went  to  the  parish  of  Twickenham  in 
the  year  1777,  where  he  married  Sarah  Slade,  who  dying  about 
Christmas  1784,  Charles  Knott  brought  the  three  paupers  named 
in  the  order  to  Elizabeth  Knott  his  mother,  who  was  living  in  the 
parish  of  Bucklebury,  the       day  of       1785,  and  told  her  (a)  that 
they  were  his  children ;  and  desired  she  would  take  care  of  them, 
and  told  her  he  would  send  the  money  from  time  to  time  to  pay 
for  their  maintenance.    The  paupers  remained  with  Elizabeth 
Knott  about  fourteen  weeks ;  at  the  end  of  which  time  Charles 
Knott  her  son  not  having  sent  money  sufficient  for  their  mainte- 
nance, and  Elizabeth  Knott,  who  had  herself  received  parish  re- 
lief, 'being  unable  to  maintain  them,  they  were  removed  by  the 
annexed  order  of  removal  to  the  parish  of  Bradfield. 

The  parish  of  Bradfield  appealed  at  the  Midsummer  Sessions 
1785,  being  the  next  general  quarter  sessions  of  the  peace  after 
the  removal ;  but  Charles  Knott,  who  had  left  the  paupers  in  the 
manner  before  mentioned  with  Elizabeth  Knott  his  mother, 
though  he  had  been  served  with  a  subpoena  to  give  evidence  by 
die  parish  of  Bucklebury  after  notice  of  appeal  served  upon  them 
by  the  parish  of  Bradfield,  not  appearing  to  give  evidence,  the 

(«)  Vkl  &  ?.  The  Inhabitants  of  JBrirwrfJ,  port.  3  vol.  707. 

appeal 


166  CASES  in  EASTER  TERM, 

1786,     appeal  was  lodged,  and  adjourned  to  the  Michaelmas  sessions; 
and  it  was  recommended  by  the  justices  that  the  appellants  and 


Thc  *£°  respondents  should  endeavour  at  their  joint  expense  to  find  the 
Bvckls-  said  Charles.  Knott,  and  have  him  at  the  next  sessions  to  give 
evidence. 

The  said  Charles  Knott  not  appearing  at  the  Micbaetmaf 
sessions  to  give  evidence,  the  appeal  was  not  then  heard,  but 
was  adjourned  to  the  next  Epiphany  sessions. 

At  the  Epiphany  sessions  1 786  the  appeal  came  on  to  be  heard; 
when  the  respondents  proceeded  (according  to  the  practice  of 
die  sessions)  to  support  the  order  of  removal  by  the  following 
evidence ; 

They  proved  the  paternal  grandfather  David  Knott  had  his 
settlement  at  the  time  of  his  death  in  the  parish  of  Bradfiela\ 
and  that  the  said  Charles  Knott  bis  son  was  born  in  the  parish 
of  Sradfield. 

They  produced  the  register  of  the  marriage  of  Charles  Knott 
with  Sarah  Slade,  and  also  of  the  baptisms  of  Elizabeth  daughter 
of  Charles  and  Sarah  Knotty  dated  15th  May  1780,  of  John  son 
of  Charles  and  Sarah  Knott,  dated  16th  December  1781,  and  of 
Sarah  daughter  of  Char  Us  2nd  Sarah  Knott,  dated  aist  December 

178* 
Charles  Knott  not  being  present  to  give  evidence,  it  dkl  not 

appear  whether  he  had  acquired  any  settlement  or  not  subse- 
quent to  hb  derivative  settlement.  Charles  Knott  was  not  pro- 
duced at  all*  and  no  evidence  was  given  to  identify  the  person 
named  in  the  order,  and  delivered  60  Elizabeth  Knott  by  Charles 
Knotty  as  the  legitimate  children  of  the  said  Charles  and  Sarah 
Knotty  except  as  aforesaid. 

Wilson*  in  support  of  the  order  of  Sessions,  and  against  the 
original  erdet,  contended,  dot  the  order  of  the  justices  was  in- 
formal oil  the  face  of  it.  It  appears  that  the  paupers  were  nurse 
children;  and  as  such,  they  ought  not  to  have  been  removed 
without  their  Either  and  mother,  unless  the  order  had  stated  thai 


the  parents  were  dead.    Otherwise  the  children  might  bo  act 

tkd  in  a  different  parish  from  their  parents,  because  the 

may  have  gained  a  subsequent  settlement,  which  he  could 

communicate  to  them  if  this  order  had  been  unappealed 

It  should  have  stated  that  Bradjietd  was  the  last  legal  settle*! 

of  the  father,  and  by  consequence  the  settlement  of  the  chujF^ 

dren.    Besides,  there  could  be  no  evidence  to  prove  that  th^^M 
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were  settled  at  Bradfield,  but  that  which  would  have  proved  that     1 786. 
they  gained  such  a  settlement  there  in  right  of  their  father. 


BUIT. 


Another  objection  arises  on  the  face  of  this  order,  that  k  was  T^£?* 
grounded  on  the  examination  of  the  grandmother,  and  not  on  that    Buckli- 
of  the  father j  which  ought  to  have  been  heard  before  the  justices 
made  the  order. 

When  this  appeal  came  before  the  Sessions,  the  father  did  not 
appear,  neither  was  there  any  other  evidence  produced,  but  that 
of  the  grandmother,  to  prove  either  the  identity  of  these  children, 
or  that  the  father  had  not  gained  a  subsequent  settlement.  There* 
fore  the  Sessions  were  well  warranted  in  rejecting  this,  because 
not  the  best  evidence  which  the  subject  afforded. 

The  other  side  was  stopped  by 

The  Court j  who  were  clearly  of  opinion  that  there  was  no  ob- 
jection to  the  competency  of  this  evidence  (a\  And  as  to  the 
other  point,  that  it  was  incumbent  on  the  parish  of  Bradfield  to 
have  shewn  that  the  father  had  gained  a  subsequent  settlement. 

Order  of  Sessions  quashed. 
Original  order  confirmed. 

(«)  Vide  R.  v.  Inhabitants  of  Creech  St.  Michoefs,  Burr.  Set.  Cases,  No.  2  j8. 


Tindal  and  Others  against  Brown. 


Wednesday, 
May  IOth. 


"INDORSEES  of  a  promissory  note  against  the  indorser.      if  the  holder 
-*  This  cause  first  came  on  to  be  tried  at  the  sittings  after  ^%££t 
Easter  Term  1 785,  before  Lord  Mansfield,  at  Guildhall,  when  the  of  a  bill, 
jury  found  a  verdict  for  the  plaintiffs.    On  a  motion  for  a  new  TnoteTlfter 
trial  in  last  Trinity  Term,  the  facts  appeared  to  be  these;  that  UT.R.148. 
on  the  a  1st  of  August  1784  the  note  in  question  was  made  by  7  ib!  418. 
one  Donaldson  for  35/.  payable  six  weeks  after  date  ;  that  on  the  \f^&  P* 
5th  October  1784,  the  day  on  which  the  note  became  due,  al-  3  »k  363, 
lowing  for  the  three  days  grace,  one  Howell  (the  plaintiff**  l9jtast.  3. 
clerk)  called  on  Donaldson  at  ten  in  the  morning,  and,  not  find-  J^^I 
ing  him  at  home,  he  left  word  that  the  note  was  due,  and  de-  dishonour- 
sired  Donaldson  would  send  for  it  at  his  master's  where  it  lay,  l^J^ 
and  take  it  up  5  that  on  the  next  day,  Wednesday  the  6th  of  discharged. 
October^  he  called  again  on  Donaldson,  who  told  him  he  would  bill  of  ex. 
take  it  up  that  day  within  the  banking  hours,  which  were  from  jJjJJJJ^JJL 

note,  being 
dishonoured,  must  come  from  the  holder.     What  it  reasonable  notice  to  the  indorser  of  aoa* 
payment  by  the  drawer  of  a  promissory  note,  or  acceptor  of  a  bill  of  exchange,  is  a  question  •# 
lav. 

9to 


168  CASES  in  EASTER  TERM, 

1786.    9  to  4  o'clock;  that  the  note  not  being  taken  up  that  day,  he 

' called  again  on  Donaldson  oh  Thursday  the  7th,  and  not  finding 

^£«wL  *"m  at  home,  he  was  sent  to  the  defendant  Brown  to  tender  the 
B*own.  note,  who  refused  to  pay  it,  saying  the  plaintiffs  had  made  it 
their  own.  Donaldson  proved  at  the  trial  that  immediately  on 
his  parting  with  Howell  on  Wednesday  the  6th,  he  went  to 
Brown's  house,  and  not  finding  him  at  home  he  left  a  message 
with  his  wife  that  the  note  was  due,  that  he  (Donaldson)  could 
not  pay  it,  and  desired  that  Brown  would  take  it  up,  adding  that 
he  would  rpake  it  good  to  him. 

All  the  parties  lived  at  Bristol  within  twenty  minutes  walk  of 
each  other. 

After  argument  by  Lee  and  Morgan,  for  the  plaintiffs,  and 
Cowper  and  Baldwin  for  the  defendant,  the  Court  delivered  their 
opinion  to  the  following  effect. 

Lord  Mansfield,  Ch.  J.  On  full  consideration,  I  am  now  de- 
cidedly of  opinion  that  there  ought  to  be  a  new  trial.  It  is  of 
great  consequence  that  this  question  should  be  settled.  Cer- 
tainty and  diligence  are  of  the  utmost  importance  in  mercantile 
transactions.  It  is  extremely  clear  that  the  holder  of  a  bill,  when 
dishonoured  by  the  acceptor,  must  give  reasonable  notice  to  the 
drawer  or  indorser.  What  is  reasonable  notice  is  partly  a 
question  of  fact,  and  partly  a  question  of  law.  It  may  depend  in 
some  measure  on  facts;  such  as  the  distance  at  which  the  parties 
live  from  each  otljer,  the  course  of  the  post,  fcf  c.  But  wherever 
a  rule  can  be  laid  down  with  respect  to  this  reasonableness,  that 
should  be  decided  by  the  Court,  and  adhered  to  by  every  one  for 
[mikti  R.  the  sake  of  certainty.  I  cannot  form  to  myself  an  idea  of  the 
135 "1  '  ground  on  which  the  jury  went  in  giving  this  verdict.  Did  they 
conceive  the  rule  to  be  that  the  holder  might  delay  giving  notice 
for  two  days,  or  what  other  time  did  they  mean  to  allow  him  ? 
Here  an  earlier  notice  might  certainly  have  been  gif  en,  as  all  the 
parties  lived  within  twenty  minutes  walk  of  each  other.  The  bill 
was  dishonoured  on  the  5th,  the  clerk  saw  the  maker  on  the 
6th,  and  gave  him  time  during  the  banking  hours  of  that  day : 
and  the  plaintiffs  did  not  go  at  4  that  afternoon,  but  waited  till, 
the  next  day.  It  has  been  held  (a)  that  where  the  party  liable 
does  not  live  in  the  same  place,  the  holder  must  write  by  the 
next  post  af^er  the  bill  is  dishonoured.  It  was  well  observed  by 
the  counsel  that  the  juries  were  obstinate  in  the  case  of  Metcalf 
[P<*t.  408,  and  Hall(b)>  where  they  struggled  so  hard,  in  spite  of  the 

(«)  Vide.  DwgU  497.  (*)  2>.  2%  Cc «.  3.  B.  K. 

8  opinion 
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opinion  of  the  Court,  to  narrow  the  rule,  that  they  held -you     1786. 
must  in  certain  cases  demand  payment  on  a  banker's  draft  within 
an  hour*    Here  the  struggle  is  to  give  a  greater  latitude  than  is     againit 
necessary.    It  was  once  doubted  (a)  whether  notice  within  four- 
teen days  was  not  sufficient.    For  the  sake  of  diligence  and  cer- 
tainty, I  am  of  opinion  that  there  should  be  a  new  trial. 

Willes,  J.  —I  agree  that  there  ought  to  be  a  new  trial. 
New  credit  was  given  to  the  maker  on  the  7th ;  the  plaintiff's 
clerk  went  first  to  Donaldson  to  demand  the  bill  of  him)  and  after 
that  they  sent  it  to  the  defendant.  As  to  the  notice,  I  cannot 
consider  the  notice  given  by  the  maker  equal  to  that  given  by 
the  indorser.  The  plaintiffs  have  not  acted  with  legal  dili- 
gence. 

Ashhurst,  J. — It  is  of  dangerous  consequence  to  lay  it  down 
as  a  general  rule*,  that  the  jury  should  judge  of  the  reasonable- 
ness of  time*  It  ought  to  be  settled  as  a  question  of  law*  If 
the  jury  were  to  determine  this  question  in  all  cases,  it  would 
be  productive  of  endless  uncertainty.  The  next  day  at  the  most 
is  as  long  as  is  necessary  in  a  case  circumstanced  like  this.  If 
the  parties  live  at  a  small  distance,  this  is  sufficient  time  ;  if  at 
a  greater,  they  should  write  by  the  next  post*  Notice  means 
something  more  than  knowledge  ,•  because  it  is  competent  to  the 
holder  to  give  credit  to  the  maker.  It  is  not  enough  to  say  that 
the  maker  does  not  intend  to  pay,  but  that  be  (the  holder)  does 
tut  intend  to  give  credit.  In  the  present  case  there  is  no  notice; 
for  the  party  ought  to  know  whether  the  holder  intends  to 
give  credit  to  the  maker,  or  whether  he  intends  to  resort  to  the 
indorser. 

Buller,  J. — The  numerous  cases  on  this  subject  reflect  great 
discredit  on  the  Courts  of  Westminster.  They  do  infinite  mis- 
chief in  the  mercantile  world ;  and  this  evil  can  only  be  reme- 
died by  doing  what  the  Court  wished  to  do  in  the  case  of  Met- 
calf  znd  Hall  {  by  considering  the  reasonableness  of  time  as  a 
question  of  law  and  not  of  fact.  Whether  the  post  goes  out 
this  or  that  day,  at  what  time,  feV.  are  matters  of  fact :  but 
when  those  facts  are  established,  it  then  becomes  a  question  of 
law  on  those  facts,  what  notice  shall  be  reasonable. 

As  to  giving  time  $  the  holder  does  it  at  his  peril.  And  that 
circumstance  alone  would  be  sufficient  to  decide  this  case.  For  in 

(*)  r.  Bull.  2i.  P.  474.  «;6. 


no 
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the  holder  of  the  note  has  given  time  to  the  maker. 


TlNDAL 


^^  With  respect  to  notice,  I  concur  in  the  opinion  which  ha6  been 
Brown,  -given  by  the  Court,  and  particularly  for  the  reason  given  by  my 
-brother  Ashhurst.  TJie  purpose  of  giving  notice  is  not  merely 
that  the  indorser  should  know  the  note  is  not  paid,  for  he  is 
•chargeable  only  in  a  secondary  degree ;  but  to  render  him  liable, 
you  must  shew  that  the  holder  looked  to  him  for  payment,  and 
gave  him  notice  that  he  did  so.  A  case  might  easily  be  put, 
where  the  indorser  might  have  notice  from  the  holder,  and  yet 
would  ©at  be  liable ;  as  if  in  the  present  case  the  holder  had 
written  a  letter  to  the  indorser,  containing  the  circumstances 
which  have  been  given  in  evidence,  the  indorser  would  have 
been  discharged ;  because  it  would  have  amounted  only  to  this, 
"  the  note  made  by  Donaldson,  and  indorsed  by  you,  is  not  paid, 
«  and  I  have  given  credit  to  Donaldson  till  to-morrow."  Though 
there  is  no  prescribed  form  of  this  kind  of  notice,  yet  it  must 
import  that  the  holder  considers  the  indorser  as  liable,  and  ex- 
pects payment  from  him,  that  he  may  have  his  remedy  over  by 
an  early  application :  then  it  becomes  his  business  to  take  up 
the  note.  But  notice  of  having  given  credit  to  the  maker  wiR 
discharge -the  indorser.  The  notice  by  another  person  to  the 
indorser  can  never  be  sufficient  *,  but  it  must  proceed  from  the 
holder  himself. 

The  rule  for  a  new  trial  being  made  absolute, 
This  cause  was  heard  a  second  time  before  Btdkr,  J.  at  the 
Sittings  at  Guildhall,  after  last  Hilary  Term,  when,  in  addition 
to  the  evidence  given  on  the  former  trial,  one  Weeks,  the  defen- 
dant's attorney,  was  called,  who  swore,  that  in  a  conversation 
which  he  held  with  Donaldson,  on  Thursday  the  7th  of  October, 
concerning  the  note  in  question,  Donaldson  told  him  he  was  that 
moment  come  from  Brown's,  where  he  had  left  a  message  with 
Mrs.  Brown,  desiring  her  husband  to  take  up  the  note ;  that  the 
reason  why  he  was  so  exact  as  to  the  particular  day,  and  the  ex-* 
pression  made  use  of  by  Donaldson,  was  because  be  kept  a  minute 
of  all  his  transactions ;  that  his  minute  was  confirmed  in  this 
respect  by  his  memory;  and  besides  that,  at  a  meeting  between 
the  parties  \>efore  the  action  was  brought,  this  fact  was  admit- 
ted  on  both  sides. 

This  jury,  which  was  a  special  one,  likewise  found  for  the 
plaintiffs. 

Cowperm- 
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Cowper  having  moved  this  term  for  a  new  trial,  on  the  ground     1786. 
that  this  was  a  verdict  against  law.  ■   ■ 

Ershine  now  shewed  cause,  and  admitted  that  it  was  not  now  Tl*^L 
to  be  disputed  that  what  should  be  considered  to  be  a  reasonable  Baown. 
time  was  a  question  of  law;  but  contended  that  in  this  case  the 
plaintiffs  had  used  due  diligence,  and  had  given  the  defendant 
notice  within  a  reasonable  time.  That  Donaldson  ought  to  be 
considered  as  the  agent  of  the  plaintiffs  for  the  purpose  of  giving 
notice  to  the  defendant.  That  there  was  a  contradiction  as  to 
the  time  when  this  notice  was  first  given  to  the  defendant,  whe- 
ther on  the  6th  or  7th  of  October,  which  contradiction  arose 
from  the  testimony  of  Weeks ,  who  was  not  produced  at  the  for- 
mer trial;  and  that  circumstance  might  have  afforded  the  jury 
some  room  for  suspicion ;  but  this  was  a  point  proper  for  die  de- 
termination of  the  jury,  who  had  decided  it.  That,  at  all  events, 
the  Court  should  be  extremely  cautious  in  granting  a  third  trial; 
particularly  as  the  sum  in  litigation  was  so  small.  That  in  Met- 
ctrffixiA  Hall,  which  involved  a  similar  question,  the  Court  had* 
refused  to  grant  a  third  trial. 

The  counsel  on  the  other  side  were  stopped  by 

The  Court,  who  referred  to  their  former  decision,  and  added, 
that  even  if  the  application  had  been  made  to  the  defendant  on 
the  6th,  it  would  have  been  too  late;  because  the  plaintiffs  had 
given  credit  to  the  drawer.  That  though  it  was  true  in  general 
that  the  Court  would  refuse  to  grant  a  new  trial  when  the  sum  in 
litigation  was  small,  yet  that  rule  did  not  apply  where  a  verdict 
had  been  given  against  law.  That  the  reason  why  the  Court  re- 
fused granting  a  third  trial  in  the  case  of  Metcalf  and  Hall  was 
because  the  plaintiff  had  proved  his  debt  under  a  commission  of 
bankrupt,  which  had  issued  against  the  drawees  of  the  bill  be- 
tween the  time  of  the  verdict  and  the  motion  for  a  new  trial. 

Rule  absolute  (a). 


(m)  On  the  third  trial  a  special  verdict  was  found,  containing  the  same  tacts,  on 
wfakh  the  Court  gave  judgment  for  the  defendant ;  and  that  judgment  was  afterward* 
unanimously  affirmed  in  the  Exchequer  Chamber.    Post.  %  vol.  186. 
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May  IOth, 


Macbeath  against  Haldimand. 


An  °^?    TH^IS  was  an  act*on  uPon  promises  against  the  defendant,  as 
by  govern-  agent,  for  work  and  labour,  &c. 

toT.V.T"      «»-the  general  issue. 

agent  for  The  cause  was  tried  at  the  Sittings  after  last  Hilary  Term  be- 

is  notYiable  fore  Buller^  Justice,  when  a  verdict  was  found  for  the  defen- 
to  be  sued    jant  by  thc  direction  of  the  Judge. 

upon  con-  *  •  ?\      r%  ,     f  ,.       .        - 

tracts  made       Upon  a  motion  for  a  new  tnal  by  Cowper,  the  following  tacts 

tn^«p£     appeared  from  the  report; 

«*▼•  In  the  year  1779  ^  defendant,  being  Governor  of  Quebec , 

appointed  Captain  Sinclair  to  the  command  of  a  fort  called 

[i£*«/.i35,  Micbilimakinac,  situated  upon  the  lake  Huron,  in  the  province  of 

579-]  Canada. 

Ljib.i48.a       On  the  17th  August  1779,  the  defendant  transmitted  certain 

is  £att.      instructions  to  Sinclair  respecting  the  government  of  the  fort,  in 

3  **  which  he  said, 

"  You  are  to  pay  great  attention  to  the  Indians  resorting  to 
"  Michilimalinac ,  or  furnished  with  necessaries  from  thence. 
"  Endeavour  to  preserve  them  in  good  humour ;  and  attach 
€€  them  by  every  means  in  your  power  to  the  king's  interest." 
In  a  further  part  of  the  same  instructions,  he  added, 
"  You  will  draw  bills  of  exchange  for  defraying  the  contin- 
€€  gencies  incident  to  that  post  in  the  manner  practised  by  Major 
«  De  Peyster,  (an  officer  on  whom  that  command  had  been  be- 
"  fore  conferred,)  taking  care  to  moderate  and  reduce  those  ex- 
"  penses,  as  far  as  can  be  done  without  injuring  the  king's  ser- 
"  vice," 

For  some  time  Sinclair  employed  one  Grant  to  distribute  pre- 
sents among  the  Indians,  and  to  procure  military  stores,  £sV.  for 
the  use  of  the  garrison;  and,  to  defray  these  and  other  expenses, 
drew  bills  of  exchange  upon  the  governor,  according  to  his  in- 
structions. When  these  accounts  came  to  the  defendant,  he 
made  objections  to  several  of  the  articles  as  unnecessary  and  ex- 
orbitant; and  soon  after  recommended  the  plaintiff  to  Sinclair 
by  a  letter  dated  the  16th  May  1782,  of  which  the  following  is 
an  extract; 

«  Upon  an  examination  of  the  accounts  accompanying  your 
« late  draughts,  for  expenses  incurred  at  Michilimakinac,  the 

"  articles 


in  the  Twenty-sixth  Year  op  GEORGE  III. 


*73 


c<  articles  are  in  general  charged  at  prices  exceeding  all  bounds 
fc  of  moderation. 

"  Upon  the  comparison  of  the  prices  made  here,  the  advan- 
f€  tage  taken  of  the  necessities  of  the  Crown  by  the  traders  at 
"  MicbUimakinac  is  shamefully  obvious ;  and  it  is  more  so  in  the 
t€  account  of  Mr.  Grant,  who  appears  to  be  an  agent  for  go- 
u  vernment,  than  in  any  other  particular. 

"  Persuaded  that  you  have  supplied  your  wants  from  those 
«  traders  in  whom  you  have  had  the  greatest  reason  to  confide, 
"  I  find  there  is  but  little  to  be  expected  from  any  of  them  re- 
««  siding  at  that  post ;  which  induced  me  to  make  inquiry  if  any 
"  person  could  be  found  here  more  worthy  of  the  public  confi- 
"  dence.  A  Mr.  Macbeath,  who  will  deliver  this  letter,  and 
"  who  has  just  made  application  for  a  pass,  was  mentioned  to 
"  me  as  a  man  of  known  and  established  integrity ;  and,  upon  a 
u  more  particular  inquiry,  I  find  that  he  has  always,  both  here 
€t  and  in  the  upper  country,  merited  that  character.  I  have 
'<  proposed  to  him  to  supply  the  Crown  with  such  quantities  of 
"  Indian  corn  and  grease  as  may  be  wanted  for  the  necessary 
"  purposes  at  that  post;  and  likewise  all  other  articles  which 
"  shall  occasionally  be  wanted  in  the  engineer  department, 
"  which  he  has  undertaken  to  do  for  10/.  per  cent,  on  the  mar- 
"-  ket  prices  at  the  place  (costs  and  charges) ;  a  profit  which 
"  appears  to  be  reasonable,  inasmuch  as  it  is  greatly  under,  that 
€<  hitherto  charged." 

(After  some  orders  given  relative  to  the  plaintiff,) 

"  These  instructions,  and  all  others  that  concern  the  interest 
of  the  Crown,  I  am  persuaded  that  you  will  cheerfully  give  him." 

A  letter  from  the  defendant  to  the  plaintiff,  dated  May  17th* 

"  Having  thought  it  fit  to  direct  Lieutenant-Governor  Sin* 
"  clairy  commanding  the  post  of  Michilimahinacy  to  employ  you 
"  in  supplying  such  quantities  of  corn  and  grease,  and  all  other 
"  articles,  as  shall  be  wanted  for  the  use  of  the  Crown  at  that 
"  post,  in  consequence  of  your  offer  to  furnish  the  same  at  the 
«'  rate  of  10/.  per  cent,  on  the  costs  and  charges  here  and  to 
"  Michilimahinacj  for  all  articles  (corn  and  grease  excepted), 
"  and  these  at  the  same  rate  where  they  shall  be  purchased,  for 
"  which  sufficient  vouchers  are  to  accompany  your  accounts, 
"  you  are  therefore  hereby  directed  to  make  applications  from 
«  time  to  time  to  Lieutenant-Governor  Sinclair  for  such  direc- 
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*  trows,  information,  and  assistance,  as  will  best  enable  you  to 
"  execute  that  business  to  the  greatest  advantage  for  the  public 
tc  interest,  as  your  continuing  in  this  employ  will  entirely  depend 
11  upon  your  conduct  therein." 

Several  special  orders  were  proved  from  Sinclair  to  the  plain- 
tiff for  supplying  particular  articles,  amongst  which  was  the  fol- 
lowing, dated  1st  of  Attgnst  1782 ; 

*'  Tou  will  be  pleased  for  the  future,  without  any  requisitions 
<*  in  form,  to  provide  for  the  different  services  of  the  post,  in  the 
**  manner  least  expensive  to  government,  and  still  equal  to  the 

*  necessities  of  the  different  departments ." 

In  pursuance  of  these  orders  the  plaintiff  furnished  articles  to 
a  considerable  amount.  But  when  his  bills,  at  the  top  of  which 
was  prefixed  «  Government  debtor  to  George  Macbeath  fir  sundries 
fend  by  order  of  Lieutenant-Governor  Sinclair  J*  were  sent  to  the 
defendant  at  Quebec,  he  made  objections  to  several  of  the  arti- 
cles as  being  unreasonable,  and  furnished  contrary  to  subse- 
quent instructions. 

Afterwards,  on  the  id  of  July  1784,  Mathews  (the  defendant's 
secretary)  wrote  the  following  letter  to  Messrs.  DoHe  and  For- 
syth, who  were  agents  for  the  biQ-hoklers ; 

«*  I  am  commanded  by  his  Excellency  General  HaWmtand  to 
"  acquaint  you,  that)  in  consequence  of  instructions  from  the 
u  Lords  Commissioners  of  his  Majesty *s  treasury,  in  answer  to  a 
"  representation  made  by  him  to  their  lordships,  concerning  the 
"  bills  drawn  upon  him  by  Lieutenant-Governor  Sinclair  in  the 

*  year  1782,  which  he  thought  k  necessary  to  refine  payment 
"  of,  his  Excellency,  in  conformity  with  the  offer  which  he 
«  made  to  the  holders  of  the  said  bills  in  die  year  1781,  is  still 
«  willing  to  pay  such  parts  of  the  charges,  for  which  the  said 
«  bills  were  drawn,  as  at  that  vane  appeared  upon  examination 
M  to  be  reasonable." 

(After  stating  the  amount  of  goods  furnished  for  the  engineer 
department  to  the  value  of  9266/.  5/.  \d\.  which  die  governor 
was  wilting  to  pay,  die  letter  proceeded  thus,) 

"  His  Excellency  will  also  pay  for  all  the  goods  or  uteaatb 
"  furnished  for  the  engineer  department,  so  far  as  they  shall  ap 
"  pear  to  be  charged  at  reasonable  prices,  to  be  ascertained 
«  merchants  appointed  for  that  purpose  by  his  Excellency  an 
«  the  holders  of  the  bills.    And  he  will  further  pay  for  the  I 
«  bour,  so  far  as  the  accounts  thereof  shall  appear  to  be  prope; 

3  • 
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*  ly  Touched.  But  with  regard  to  the  charges  for  the  hire  of 
c«  horses  and  carts,  his  Excellency,  from  the  exorbitance  of  die 
"  charge,  will  have  nothing  to  do  therewith,  leaving  neverthe- 
«  less  to  the  complainants  to  take  such  methods  to  procure  re- 
«  dress  therein,  as  they  shall  think  proper. 

"  With  respect  to  the  Indian  department,  his  Excellency  win 
u  pay  such  part  of  the  articles  as  compose  the  accounts,  for 
«*  which  iht  bills  were  drawn,  as  were  not  purchased  contrary  to 
u  his  ottltirs  to  Lieutenant-Governor  Sinclair  dated  2 2d  August 
u  178 1,  and  except  also  for  the  articles  furnished  by  Lieutenant- 
u  Governor  Sinclair  himself,  which  his  Excellency  will  not  pay, 
**  as  they  were  received  from  the  Indians,  in  expectation  of  bring 
<c  well  repaid  by  the  presents,  which  they  afterwards  received 
cc  from  the  king's  stores." 

(The  letter  then  stated  the  account  of  Indian  expenses  amount- 
ing to  12,715/.  9s.  lod.  and  concluding  by  saying,) 

u  You  will  therefore  see  by  the  foregoing  statement,  that  the 
"  sum  proposed  by  his  Excellency  General  Haldimand  to  be 
«  immediately  paid,  amounts  to  21,981/.  14/.  1  \d\.  Neto  York 
<*  currency." 

The  bills  which  Sinclair  drew  in  favour  of  the  plaintiff  were 
drawn  on  the  defendant  as  Governor  and  Commander  in  Chief. 

The  plaintiff  finding  that  all  these  bills  drawn  by  Sinclair,  and 
indorsed  by  himself,  which  were  to  a  much  greater  amount  than 
the  above-mentioned  sum,  would  not  be  accepted  by  the  defen- 
dant, received  a  partial  payment  from  him,  with  a  proviso,  that 
k  should  not  prejudice  his  claim  for  the  remainder ;  to  recover 
which  was  the  object  of  the  present  action. 
The  plaintiff  remained  in  his  post  till  1785. 
It  was  acknowledged  at  the  trial,  and  in  Court;  that  all  the 
accounts  had  been  submitted  to  a  board  of  officers  by  the  de- 
fendant, for  them  to  examine  and  report  what  charges  ought  to 
be  allowed,  and  that  the  sum  adjudged  by  them  to  be  due, 
winch  fell  very  short  of  the  plaintiff's  demand,  had  been  paid 
by  the  Treasury. 

ButLlR,  Justice,  after  reporting  the  above  facts,  said,  that 
he  had  been  of  opinion  at  the  trial,  that,  the  goods  in  question 
having  been  supplied  for  the  use  of  government,  and  the  defend- 
ant not  having  personally  undertaken  to  pay,  the  plaintiff  ought 
to  be  nonsuited.  That  it  appeared  to  him  that  the  plaintiff 
had  acted  with  the  defendant  solely  in  the  character  of  comman- 
der in  chief,  considering  him  as  the  agent  of  government 
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That  all  the  letters  imported  it  to  be  a  transaction  on  the  part  of 
government :  and  that  the  accounts  confirmed  it.  But  the  plain- 
tiff's courisel  appearing  for  their  client  when  he  was  called  (a), 
he  left  the  question  to  the  jury,  telling  them  that  they  were 
bound  to  find  for  the  defendant  in  point  of  law.  And  upon 
their  asking  him  whether,  in  the- event  of  the  defendant's  not 
being  liable,  any  other  person  was,  he  told  them  that  was  no 
w*  of  their  consideration  :  but,  being  willing  to  give  them  any 
information,  he  added,  that  he  was  of  opinion  that,  if  the  plain- 
tiffs  demand  were  just,  his  proper  remedy  was  by  a  petition  of 
right  to  the  Crown.  On  which  they  found  a  verdict  for  the  de- 
fendant. 

The  rule  for  granting  a  new  trial  was  moved  for  on  the  mis- 
direction of  the  judge  upon  two  points. 

xst,  That  the  defendant  had  by  his  own  conduct  made  himself 
personally  liable,  which  question  should  have  been  left  to  the 
jury. 

idly,  That  the  plaintiff  had  no  remedy  against  the  Crown  by  a 
petition  of  right ,  on  the  supposition  of  which  the  jury  had  been 
induced  to  give  their  verdict. 

Lord  Mansfield,  Ch.  J. 

Now  declared,  that  the  Court  did  not  feel  it  necessary  for  them 
to  give  any  opinion  on  the  second  ground. 

His  Lordship  said,  that  great  difference  had  arisen  since  the 
Revolution,  with  respect  to  the  expenditure  of  the  public  money. 
Before  that  period,  all  the  public  supplies  were  given  to  the  king, 
who  in  his  individual  capacity  contracted  for  all  expenses.  He 
alone  had  the  disposition  of  the  public  money.  But  since  that 
time,  the  supplies  have  been  appropriated  by  parliament  to  par- 
ticular purposes,  and  now  whoever  advances  money  for  the  pub- 
lic service  trusts  to  the  faith  of  parliament. 

That  according  to  the  tenor  of  Lord  Somen's  argument  (&)  in 
the  Banker's  case,  though  a  petition  of  right  would  lie,  yet  it 
would  probably  produce  no  effect.  No  benefit  was  ever  derived 
from  it  in  the  Banker's  case;  and  parliament  was  afterwards  obligtd 
to  provide  a  particular  fund  towards  the  payment  of  those  debts(r)^ 
Whether  however  this  alteration  in  the  mode  of  distributing  tb^^ 

(«)  Vid.  W*tk\n*  v.  Towers,  post.  %  rol  28 1. 

(*)  Vid.  11  State  Trials,  159. 

(0  The  Stat.  i»  fcf  13  W.  3.  e.  ia.  §  15.  provides,  that  in  lieu  o£  the 
granted  to  the  bankers  and  all  arrears,  the  hereditary  excise  shall,  after  the  %6 
ber  1 701,  be  charged  with  annual  sums  equal  to  an  interest  of  3  per  ctnt.  till 
by  payment  of  one  moiety  of  the  principal  sums. 
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supplies  had  made  any  difference  in  the  law  upon  this  subject,     1786. 

it  was  unnecessary  to  determine ;  at  any  rate,  if  there  were  a  

recovery  against  the  Crown,  application  must  be  made  to  parlia-  Mac- 
ment,  and  it  would  come  under  the  head  of  supplies  for  the  a^amst 
year. 

Bearcrcft  and  Bower  shewed  cause. 

They  allowed  that  a  person,  acting  in  a  public  situation  under 
government,  might  by  his  own  conduct  make  himself  personally 
liable  for  contracts,  for  which,  from  the  nature  of  his  office,  he 
would  not  otherwise  be  answerable.  But  the  plaintiff  should 
make  out  a  very  strong  case,  in  order  to  induce  the  Court  to  be. 
lieve  that  such  was  the  agreement.  As  if  a  person,  residing  at 
a  distance  abroad,  absolutely  refused  to  treat  with  the  govern- 
ment, but  chose  rather  to  rely  upon  the  personal  security  of  the 
Governor,  who  was  upon  the  spot,  and  whd  was  willing  to  treat 
upon  those  conditions.  But,  they  contended  in  this  case  that 
the  defendant  had  acted  avowedly  as  the  agent  of  government, 
and  did  not  intend  to  make  himself  personally  responsible. 

But  considering  this  even  as  a  common  transaction  between 
private  parties,  apart  from  public  considerations,  which  would 
weigh  in  this  case  *,  the  plain  question  would  be,  to  whom  was 
the  credit  given  i  It  appears  upon  the  face  of  it  not  to  have  been 
given  to  the  defendant.  The  goods  furnished  were  not  for  his 
use,  and  so  the  plaintiff  knew.  The  defendant's  letter  to  the 
plaintiff,  when  he  was  appointed  to  the  post,  expressly  men- 
tions that  they  were  for  the  use  of  the  Crown.  The  orders  given 
by  the  defendant  were  in  the  quality  of  governor,  and  therefore 
the  plaintiff  must  be  taken  to  have  contracted  with  government. 
It  is  no  answer  to  say,  that  the  bills  were  drawn  on  the  defen- 
dant, for  that  is  the  common  course  of  business :  And  the  letter 
from  Mathews y  the  defendant's  secretary,  speaks  of  an  applica- 
tion to  the  treasury,  which  shews  that  it  could  not  be  considered 
as  a  personal  demand  on  the  defendant. 

.  Supposing  the  defendant  in  the  situation  of  a  private  steward, 
if  it  be  notorious  that  the  orders  are  given  by  him  for  his  em- 
ployer, and  that  he  acts  merely  in  the  capacity  of  an  agent,  that 
is  sufficient  to  shew  the  nature  of  the  transaction,,  and  to  whom 
the  credit  has  really  been  given. 

la  ordinary  dealings,  where  it  is  a  matter  of  doubt  to  whom 
the  credit  has  been  given,  the  question  has  frequently  been  de- 
cided by  having  recourse  to  the  creditor's  books,  or  by  producing 
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his  bills,  and  seeing  whom  he  himself  has  debited.     In  this  in- 
stance the  plaintiff  has  debited  government. 

Another  circumstance  is  here  disclosed,  which  decides  as  to 
whom  the  plaintiff  gave  the  credit ;  for  he  first  applied  for  pay- 
ment lo  the  Treasury,  and  on  their  refusal  had  recourse  to  the 
defendant,  which  manifestly  proves  that  he  considered  govern* 
rhent  as  his  debtor. 

They  then  mentioned  the  case  of  Gcnerar  Burgoyne,  against 
whom  a  bill  was  filed  in  Chancery  for  a  specific  performance  of 
a  contract  for  the  supply  of  artillery  carriages  in  America.  Lord 
Thurfow,  Chancellor,  said,  that  there  was  no  colour  for  the  de- 
mand  as  against  the  defendant,  who  acted  only  as  an  agent  for 
government,  and  dismissed  the  bill  with  costs.  His  lordship 
also  made  the  same  observation  which  the  learned  judge  made 
in  this  cause,  that  the  plaintiff  had  his  remedy  against  the  Crown 
by  petition  of  right. 

Coivptr,  Law,  and  Adam,  in  support  of  the  rule,  contended 
that  the  evidence  which  was  produced  at  the  trial  was  such  a» 
ought  to  have  been  left  to  the  jury  to  determine,  whether  the 
defendant  had  not  made  himself  personally  liable. 

In  general,  a  commanding  officer  is  not  answerable  for  stores 
and  other  articles  furnished  notoriously  for  the  use  of  govern- 
ment, but  there  is  no  doubt  that  he  may  become  so  by  his  own 
Conduct.  Here  the  plaintiff  was  directed  by  the  defendant  to 
obey  the  orders  of  Lieutenant-Governor  Sinclair.  Every  article 
which  he  furnished  was  in  obedience  to  Sinclair's  commands  ; 
and  Sinclair  himself  was  instructed  to  draw  bills  for  the  payment 
of  those  articles,  not  on  the  government,  or  on  any  official  pay- 
master, which  would  have  afforded  a  strong  presumption  in  dis- 
charge of  the  defendant's  liability,  but  his  orders  were  to  draw 
on  the  defendant  himself. 

The  partial  payment,  which  was  afterwards  made,  was  under 
the  special  directions  of  the  defendant,  who,  throughout  the 
whole  transaction,  exercised  his  own  discretion  as  to  which 
part  of  the  charges  should  be  allowed,  or  rejected.  The  de- 
fendant's own  conduct  therefore  has  made  him  persona1 
liable. 

Distance  of  place  and  situation  might  also  have  been  a 
with  the  plaintiff  for  giving  the  defendant  personal  credit ;  fo 
the  parties  being  removed  so  far  from  the  seat  of  government 
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home,  there  was  no  other  person  to  whom  the  plaintiff  would 
so  naturally  look  for  payment  as  the  defendant  himself. 

The  production  of  the  letters  at  the  trial  was  an  additional 
reason  for  leaving  the  question  to  the  jury,  whose  province  it 
was  to  determine  the  import  of  them. 

in  an  action  brought  against  General  Burgoytn  to  recover  a 
sum  of  money  due  to  the  plaintiff  as  provost  marshal/ the  deien* 
dant  having  promised  that  he  should  be  paid  at  the  same  rate  ax 
the  provost  marshal  under  General  Howe  had  been,  a  similar  ob- 
jection to  the  present  was  started  on  the  trial  by  Lee  against  this 
legality  of  the  action*  but  Lord  Mansfield  refused  to  non-suit  the 
plaintiff;  upon  which  he  went  into  his  case,  and  it  afterward* 
appeared  in  the  course  of  the  enquiry  that  the  plaintiff's  demand 
had  been  satisfied.  From  this  it  is  evident  that  his  locdahig 
thought  that  a  commanding  officer  might  make  himself  liable* 
and  that  whether  he  had,  or  not,  was  a  proper  subject  fox  the 
enquiry  of  a  jury. 

Taking  this  to  be  the  case  of  a  factor  residing  abroad*  who 
transacts  business  for  his  principal  in  England*  if  the  formes 
had  undertaken  in  the  same  manner  that  the  defendant  has  done 
in  this  case,  he  would  have  made  himself  personally  liable,  since 
they  may  both  be  bound. 

Supposing  that  the  articles  furnished  were  for  the  use  of 
government,  that  will  not  vary  the  question.  A  master  of  a 
ship  who- contracts  for  necessaries  for  the  use  of  the  ship  is 
personally  liable,  though  he  be  known  at  the  time  not  to  be  the 
owner  (*)•  At  all  events,  if  there  be  any  difference  between 
this  case  and  that  of  agent  and  principal  to  which  the  present  is 
likened,  yet  every  agent  who  personally  undertakes  cannot  dis* 
pote  his  liability. 

The  whole  question  tbefe^we  should  have  been  left  to  the 
jury,  whose  conduct  proved  that  they  entertained  doubts  upon 
it,  till  they  were  informed  that  die  plaintiff  had  his  remedj 
against  the  Grown. 

But  if  there  be  no  remedy  in  the  form  of  a  petition  of  right 
against  the  Crown,  on  account  of  the  appropriation  of  the  sup- 
plies since  the  revolution,  and  the  public  is  to  be  considered  an 
the  real  debtor*  tbea  there  was  no  other  person,  again*  whom 
this  denmA  ootid  an  properly  be  urged*  as  agaioftt  the  defend- 
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ant,  who  represented  and  acted  as  ostensible  agent  for  the 
public  in  this  transaction 

Lord  Mansfield,  Ch.  J. 

The  only  question  before  the  Court  is,  whether  the  defendant 
be  liable  or  not  in  this  actiqn  ?  If  he  be,  the  plaintiff  must 
recover;  if  not,  no  consideration  respecting  the  plaintiff's 
remedy  against  any  other  party  can  induce  the  Court  to  make 
him  so. 

There  is  no  colour  to  say  that  he  is  liable  in  his  character  of 
commander-in-chief. 

In  a  late  case  which  was  tried  before  me,  where  one  Savage 
brought  an  action  against  Lord  North,  as  first  lord  of  the  trea- 
sury, in  order  that  he  might  be  reimbursed  the  expenses  which 
he  had  incurred  in  raising  a  regiment  for  the  service  of  govern- 
ment, I  held  that  the  action  did  not  lie. 

So  in  another  case  of  Lutterloh  against  Halsey,  which  was  an 
action  brought  against  the  defendant,  who  was  a  commissary, 
for  the  supply  of  forage  for  the  army,  and  by  whom  the 
plaintiff  had, been  employed  in  that  service,  the  commissary  was 
held  not  liable. 

In  the  present  case  it  was  notorious  that  the  defendant  did 
not  personally  contract;  the  plaintiff  knew,  at  the  time  that 
he  furnished  the  stores,  that  they  were  for  the  use  of  go- 
vernment ;  and  he  afterwards  made  government  debtor  in  his 
bills.        * 

But  it  has  been  urged  that  the  defendant  made  himself 
liable  after  the  debt  was  contracted.  In  my  opinion  there  is 
no  ground  for  such  an  argument :  The  evidence  does  not  war* 
rant  it. 

Then  it  was  objected,  that  whether  the  defendant  had  made 
himself  liable  or  not  was  a  question  which  ought  to  have 
been  left  to  the  jury  to  decide.  But  there  was  no  evidence 
which  was  proper  for  their  consideration ;  for  the  evidence 
consisting  altogether  of  written  documents  and  letters  which 
were  not  denied,  the  import  of  them  was  matter  of  law  and 
not  of  fact.  Therefore  I  am  of  opinion  that  the  verdict  shouldk^ 
stand. 

Willes,  J.    I  think,  under  all  the  circumstances  of  the  pi 
sent  case,  that  the  defendant  is  not  personally  liable, 
goods  were  furnished  for  the  use  of  the  Crown  $  governmear^ 
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was  made  debtor;  and  all  the  letters  speak  of  the  transaction  as 
having  been  considered  in  that  light.  Then  if  the  defendant 
were  liable,  his  person  and  property  would  be  subject  to  an 
execution,  and  he  must  afterwards  apply  to  government  for  a 
reimbursement,  which  would  be  no  satisfaction  to  him  for  the 
inconvenience  he  had  been  put  to. 

The  letter  from  the  defendant's  secretary  shews  that  what  he 
did  was  under  the  direction  of  government,  and  that  the  fund, 
out  of  which  the  plaintiff  was  to  be  paid,  was  the  treasury.  And 
though  I  consider  the  faith  of  government  as  pledged  for  the 
acts  of  the  defendant,  yet  I  cannot  consider  him  as  personally 
answerable. 

As  to  the  objection  that  this  should  have  been  left  to  the 
jury,  it  is  decisive  that  this  question  comes  before  the  Court  on 
a  motion  to  set  aside  the  verdict%  and  not  a  nonsuit.  There  was 
no  other  evidence  but  letters,  which  were  before  the  jury,  and 
the  judge  had  a  right  to  give  his  opinion  upon  them.  The  con- 
struction of  deeds  is  a  matter  of  law,  but  that  of  letters  is 
proper  for  the  consideration  of  the  jury. 

Ashh'urst,  J.  In  great  questions  of  policy  we  cannot  argue 
from  the  nature  of  private  agreements.  But  even  in  these  cases 
the  question  must  be,  what  was  the  meaning  of  the  parties  at 
the  time  of  entering  into  the  contract  ? 

A  person  acting  in  the  capacity  of  an  agent  may  undoubtedly 
contract  in  such  a  manner  as  to  make  himself  personally  liable ; 
and  that  brings  it  to  the  true  question  here,  namely,  whether, 
from  any  thing  that  passed  between  the  parties  at  the  time,  it 
was  understood  by  them  that  the  plaintiff  was  to  rely  upon  the 
personal  security  of  the  defendant  ?  But  nothing  appears  from 
the  evidence  in  this  case  to  warrant  such  a  conclusion.  Go- 
vernment was  made  debtor;  and  it  is  evident  that  the  plaintiff 
looked  to  them  for  payment :  for  he  first  made  application  to 
the  treasury,  and  his  demand  against  the  defendant  was  only 
an  afterthought,  when  he  found  he  could  not  obtain  the  money 
in  any  other  way.  Then  it  seems  to  me  that  there  is  nothing 
in  this  transaction  to  fix  the  defendant,  or  to  shew  that  the 
plaintiff  considered  him  as  his  debtor  at  the  time  that  the  credit 
was  given. 

Great  inconveniencies  would  result  from  considering  a  gover- 
nor or  commander  as  personally  responsible  in  such  cases  as  the 
present.    For  no  man  would  accept  of  any  office  of  trust  under 
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government  upon  such  conditions.  And  indeed  it  has  fre- 
quently been  determined  that  no  individual  is  ansveraUe  for  any 
engagements  which  he  enters  into  on  their  behalf. 

There  is  no  doubt  but  the  Crown  will  do  ample  justice  to  the 
plaintiff's  demands  if  they  be  well  founded. 

Buller,  J.  I  do  not  agree  with  my  brother  WUUs  as  to  the 
construction  of  letters.  If  they  be  written  in  so  dubious  a  man- 
ner, as  to  be  capable  of  different  constructions,  and  can  be  ex- 
plained by  other  transactions,  the  whole  evidence  must  be  left  to 
the  jury  to  decide  upon ;  for  they  are  to  judge  of  the  truth  or 
falsehood  of  such  collateral  facts  which  may  vary  the  sense  of  the 
letters  themselves:  but  if  they  be  not  explained  by  any  other 
circumstances,  then,  like  deeds  or  other  written  agreements,  the 
construction  of  them  is  a  mere  matter  of  law. 

In  what  character  then,  as  appears  from  these  documents, 
did  the  defendant  act  throughout  this  business  ?  It  is  true  that 
he  gave  the  orders  to  Sinclatr>  and  that  every  thing  which  the 
plaintiff  did  was  pursuant  to  directions  from  the  latter,  yhom 
he  was  instructed  to  obey;  but  these  orders  did  not  flow  from 
the  defendant  in  bis  own  personal  character,  but  as  governor 
and  agent  for  the  public ;  and  so  the  plaintiff  himself  consi- 
dered it.  And  in  any  case  where  a  man  acts  as  agent  for  the 
public,  and  treats  in  that  capacity,  there  is  no  pretence  to  say 
that  be  is  personally  liable. 

Rule  discharged  (#). 

(a)  Uifwtn  v.  XFVjt&y,  post.  674.  S.  P. 
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May  XOth. 

Where  a  bill  FTpON  shewing  cause  why  the  nonsuit  entered  in  this  case 
of  exf|"nse  should  not  be  set  aside  and  a  new  trial  granted,  the  facts 

up^n  ^!7e-  a»  they  appeared  by  the  report  were  as  follows:  This  was  an  ac- 

"p^by  a  t"m  ^7  **  indorecc  of  »  WB  of  exchange  against  the  acceptor. 
consignor  of  The  bill  was  drawn  on  the  defendant,  and  was  made  payabte 

goods  living  * 

abroad;  and,  tOttf 

on  its  being  presented  for  acceptance*  -i.  said,  he  covld  not  then  actept,  became  be  did  no*  knew 
whether  the  ship  would  arrive  at  London  or  Bristol,    B.  the  holder  of  the  bill  agreed  to  leave  it  for 
some  time,  reserving  the  liberty  of  protesting  it  for  non-acceptance  from  that  day,  in  case  A.  did' 
not  accept:  On  a  second  application.  A*  said,  the  bill  would  be  paid  tmtn  tfiko  Jifmorilfint:  Thlr 
is  only  a  conditional  acceptance,  depending  on  two  events,  of  the  ship's  arriving  at  London ,  or  beini 
lost.    And  B.  having  the  liberty  ef  sefteng  sac*  ceadkieaal  acceptance  emlwate  Moses*  we 
recovering  against  A.  by  afterwards  meting,  the  bill  for  non-tcccptajncc.    yrhfiftfl  a  coaditjojui  < 
an  absolute  acceptance,  u  a  ovutio*  of  taw,    Jfitef*  R.  390*. 


in  the  Twenty-sixth  Yeab  of  GEORGE  III. 

forty  days  after  sight  to  one  Lenox  or  order.     Alien*  the  plain- 
tiffs  clerk,  swore  that  on  the  34th  of  September  1785  he  pre- 
sented the  bill  to  the  defendant,  who  lived  in  London,  for  accept- 
ance, who  told  him  «  that  the  drawer  had  consigned  a  ship  and 
«  cargo  to  him  and  another  person  at  Bristol*  but  as  he  could  not 
«  then  tell  whether  the  ship  would  arrive  at  London  or  Bristol*  he 
«  could  not  accept  at  that  time-,"  upon  which  Allen  said  that  he 
•  would  leav$  the  bill  upon  this  condition,  that  in  the  event  of  th$ 
defendant's  not  accepting  it  from  the  day  when  it  was  presented, 
he  should  be  at  liberty  to  note  it  for  non-acceptance  as  from  that 
time*     To  this  the  defendant  assented,  and  the  bill  was  accord- 
ingly left  at  his  house  till  the  8th  of  October,  when  Allen  called 
again,  in  company  with  the  plaintiff,  to  know  whether  the  de- 
fendant would  accept  the  bill  or  not,  who  cm  being  pressed  tot 
accept  said  « the  bill  was  a  good  one,  and  that  it  would  be  paid 
u  even  tfth*  ship  were  hst"    Allen  immediately  upon  this  carried 
the  biH  to  a  notary  public,  and  had  it  noted  for  non-acceptance 
from  the  time  when  it  was  first  left  with  the  defendant.    The 
ship  afterwards  arrived  safe  at  the  port  of  London*  and  the  cargo 
was  disposed  of  by  the  defendant. 

Bull**,  J.  who  tried  this  cause  at  the  last  Sittings  at  Guild* 
ball*  being  of  opinion  that  this  amounted  only  to  a  conditional 
acceptance*  which  the  plaintiff  was  at  liberty  to  refuse  or  not  as 
he  chose,  and  that  his  noting  the  bill  immediately  after  the  se- 
cond conversation  shewed  tfyat  he  was  not  satisfied  with  such* 
conditional  acceptance,  nonsuited  the  plaintiff. 

This  motion  had  been  made  on  two  grounds  ; 

1st,  That  this  must  be  considered  as  an  absolute  acceptance. 

2dly,  That  even  if  it  were  a  conditional  one,  it  should  have 
been  left  to  the  jury  to  consider  whether  the  plaintiff  had  pre- 
cluded himself  by  his  subsequent  conduct  from  recovering 
against  the  acceptor. 

Wilson  and  Baldwin*  against  the  rule,  contended  that  this  was 
only  a  conditional  acceptance ;  and  it  was  clear  that  it  was  so 
understood  by  the  parties  at  the  time  ;  for,  if  the  plaintiff  had 
considered  it  as  an  absolute  acceptance,  he  would  not  have  pro- 
tested it  immediately  for  non-acceptance.  No  person  could  ex- 
plain the  conversation  which  took  place  between  the  parties  so 
well  as  themselves ;  and  the  acts  of  the  plaintiff  prove  what  jnf* 
pression  it  made  on  him.  After  the  plaintiff  had  protested  the 
bill  for  non-acceptance  he  ought  not  to  be  permitted  to  say  he 
was  satisfied  with  the  acceptance ;  It  is  conclusive  againat  htm. 

For 
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For  by  noting  the  bill  for  non-acceptance  he  gave  up  the  de- 
fendant altogether.  Then  it  ought  not  to  have  been  left  to  the 
jury  to  consider  whether  the  parties  had  misunderstood  the 
conversation. 

Erstine  and  Wood,  contra,  insisted  that  the  second  conversation 
alone  amounted  to  an  absolute  acceptance ;  if  so,  nothing  which 
the  plaintiff  did  could  be  a  waver  of  it.  The  words  "  even  if 
st  the  ship  were  lost"  can  only  admit  of  one  grammatical  con- 
struction.  It  is  taking  for  granted  that  the  bill  would  be  paid 
if  the  ship  arrived  safe;  and  these  words  import  that  it  would 
be  paid  at  all  events,  whether  the  ship  were  lost  or  not. 

•  Then  taking  the  second  conversation  as  explanatory  of  the 
first,  it  proved  that  the  defendant  only  doubted  at  first  on  the 
event  of  the  ship's  arrival  at  London  3  but  that  doubt  was  put  out 
of  the  question  by  the  subsequent  conversation,  when  he  said 
he  would  accept  at  any  rate,  even  if  the  ship  were  lost ;  that  is, 
even  if  that  event  should  take  place  which  he  apprehended  and 
doubted  at  first. 

But  supposing  the  acceptance  to  be  conditional,  the  event,  on 
which  the  defendant  was  to  accept,  having  happened  by  the  ar- 
rival of  the  ship  at  London,  the  only  point  to  be  considered  was, 
whether  the  plaintiff  had  precluded  himself  by  his  subsequent 
conduct  in  noting  the  bill  from  having  recourse  to  the  defendant. 
This  might  be  reconciled  from  considering  the  purport  of  the 
bill,  which  was  payable  40  days  after  sight.  The  noting  of  the 
bill  was  not  for  the  purpose  of  protesting  it  for  non-acceptance, 
but  only  in  order  to  ascertain  the  time  when  it  was  presented 
for  acceptance.  At  all  events,  if  there  were  any  ambiguity  in 
the  transaction,  either  respecting  the  acceptance,  or  the  waver  of 
it,  it  should  have  been  left  to  the  jury  to  consider  whether,  under 
all  the  circumstances,  the  plaintiff  had  precluded  himself  from 
recovering  on  this  acceptance. 

Lord  Mansfield,  Ch.  J.  was  absent  on  this  day,  and  con- 
tinued absent  during  the  rest  of  the  term. 

Willes,  J.  Whether  this  nonsuit  was  right  or  not  depends 
on  two  questions ; 

1st,  Whether  this  was  an  absolute,  or  a  conditional,  accept- 
ance ?     In  determining  which,  we  must  consider  the  two  con- 
versations between  Allen  and  the  defendant  together.    When  tb< 


bill  was  first  presented  to  the  defendant  for  acceptance,  he  sai 
he  could  not  accept  at  that  time,  because  he  did  not  know  whe — 
ther  the  ship  would  come  to  London  or  not.    The  reason  of  th 
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For  by  noting  the  bill  for  non-acceptance  he  gave  up  the  de- 
fendant altogether.  Then  it  ought  not  to  have  been  left  to  the 
jury  to  consider  whether  the  parties  had  misunderstood  the 
conversation. 

Erskine  and  Woody  contra,  insisted  that  the  second  conversation 
alone  amounted  to  an  absolute  acceptance ;  if  so,  nothing  which 
the  plaintiff  did  could  be  a  waver  of  it.  The  words  "  even  if 
u  the  ship  were  lost*  can  only  admit  of  one  grammatical  con- 
struction.  It  is  taking  for  granted  that  the  bill  would  be  paid 
if  the  ship  arrived  safe  j  and  these  words  import  that  it  would 
be  paid  at  all  events,  whether  the  ship  were  lost  or  not. 

-  Then  taking  the  second  conversation  as  explanatory  of  the 
first,  it  proved  that  the  defendant  only  doubted  at  first  on  the 
event  of  the  ship's  arrival  at  London;  but  that  doubt  was  put  out 
of  the  question  by  the  subsequent  conversation,  when  he  said 
he  would  accept  at  any  rate,  even  if  the  ship  were  lost ;  that  is, 
even  if  that  event  should  take  place  which  he  apprehended  and 
doubted  at  first. 

But  supposing  the  acceptance  to  be  conditional,  the  event,  on 
which  the  defendant  was  to  accept,  having  happened  by  the  ar- 
rival of  the  ship  at  London,  the  only  point  to  be  considered  was, 
whether  the  plaintiff  had  precluded  himself  by  his  subsequent 
conduct  in  noting  the  bill  from  having  recourse  to  the  defendant. 
This  might  be  reconciled  from  considering  the  purport  of  the 
bill,  which  was  payable  40  days  after  sight.  The  noting  of  the 
bill  was  not  for  the  purpose  of  protesting  it  for  non-acceptance, 
but  only  in  order  to  ascertain  the  time  when  it  was  presented 
for  acceptance.  At  all  events,  if  there  were  any  ambiguity  in 
the  transaction,  either  respecting  the  acceptance,  or  the  waver  of 
it,  it  should  have  been  left  to  the  jury  to  consider  whether,  under 
all  the  circumstances,  the  plaintiff  had  precluded  himself  from 
recovering  on  this  acceptance. 

Lord  Mansfield,  Ch.  J.  was  absent  on  this  day,  and  con- 
tinued absent  during  the  rest  of  the  term. 

Willes,  J.  Whether  this  nonsuit  was  right  or  not  depends 
on  two  questions ; 

1st,  Whether  this  was  an  absolute,  or  a  conditional,  accept- 
ance  ?  In  determining  which,  we  must  consider  the  two  con- 
versations between  jf Hen*  and  the  defendant  together.  When  the 
bill  was  first  presented  to  the  defendant  for  acceptance,  he  said 
he  could  not  accept  at  that  time,  because  he  did  not  know  whe- 
ther the  ship  would  come  to  London  or  not.    The  reason  of  thi 
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answer  is  obvious,  because  if  the  ship  arrived  at  Bristol,  she  was 
consigned  to  another  person.  Then  in  a  subsequent  conversa- 
tion he  said  u  the  bill  will  be  paid,  even  if  the  ship  be  lost." 
So  that  he  accepted  on  two  conditions ;  namely,  the  one,  if  the 
ship  came  to  London,  in  which  case  he  would  be  enabled  to  pay 
himself  with  the  profits  of  the  cargo ;  the  other,  in  case  the  ship 
was  lost,  when  he  would  have  wherewithal  to  satisfy  the  bill, 
he  having  a  policy  of  insurance  on  the  ship  in  his  hands :  but  he 
did  not  accept  in  the  third  instance,  which  was  in  the  event  of 
the  ship's  going  to  Bristol. 

The  Court  has  not  of  late  been  very  nice  with  regard  to  what 
shall  be  construed  to  be  an  acceptance.  For  though  formerly 
it  was  held  necessary  that  an  acceptance  should  be  in  writing, 
yet  of  late  years  a  parol  acceptance  has  been  deemed  sufficient. 
And  indeed  at  present,  almost  any  thing  amounts  to  an  accept- 
ance. Therefore  if  there  were  a  doubt  whether  this  was  a  con- 
ditional or  an  absolute  acceptance,  or  whether  (admitting  it  to 
be  a  conditional  one  only)  the  party  had  precluded  himself  by 
his  subsequent  conduct,  the  whole  of  the  facts  should  have  been 
left  to  the  jury.  So  that  I  am  of  opinion  that  the  nonsuit  ought 
to  be  set  aside. 

Ashhurst,  J.  I  do  not  concur  with  my  brother  Willes,  that 
this  nonsuit  ought  to  be  set  aside.  In  the  case  of  a  written  ac- 
ceptance, the  acceptance  speaks  for  itself.  But  this  being  a 
parol  acceptance,  the  conduct  of  the  plaintiff  is  decisive  against 
him.  And  the  evidentia  rei  shews  that  he  put  the  right  con* 
struction  on  this  transaction  by  procuring  the  bill  to  be  noted. 
On  the  first  conversation  thedefendant  expressed  adoubt  whether 
the  ship  would 'come  to  London  or  to  Bristol ;  if  to  London,  he 
would  have  had  effects  in  his  hands  to  indemnify  himself,  because 
the  cargo  was  consigned  to  him  •,  if  to  Bristol,  it  was  consigned 
to  another  person.  Then  it  was  agreed  between  the  parties 
that  the  bill  should  be  left  with  the  defendant,  with  liberty  to 
the  plaintiff'  to  note  it  as  from  the  first  tender  of  the  bill,  in  case 
the  defendant  should  not  eventually  accept.  On  the  second 
conversation,  the  defendant  is  represented  to  have  said  "  the  bill 
«  will  be  paid,  even  if  the  ship  be  lost."  The  witness  might 
have  varied  this  phrase.  But  at  all  events  this  only  amounted  to 
a  conditional  acceptance,  in  case  the  ship  arrived  at  London,  or 
was  lost;  which  the  plaintiff  afterwards  waved.  If  the  party 
had  conceived  it  to  be  an  acceptance,  he  should  have  required 
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that  to  be  signifies  on  the  bill  itself.  Then  it  was  said  that 
the  reason  why  the  biU  was  noted  was  to  mark  the  time  from 
which  it  was  to  be  considered  as  accepted ;  but  that  might 
have  been  better  effected  on  the  bill,  by  accepting  it  as  from  that 
day.  Then  it  is  manifest  that  the  parties  understood  at  the  time 
that  the  matter  was  left  unconcluded.  If  so,  the  plaintiff  is  ab- 
solutely bound  by  his  subsequent  act  5  for  he  protested  the  bill 
for  non-acceptance ;  therefore  there  could  be  nothing  to  leave 

to  a  jury. 

Buller,  J.  We  are  now  to  determine  on  a  point  of  law, 
which  is  decisive  that  this  question  ought  not  to  have  been  left 
to  the  jury.  Whatever  may  have  been  the  doubts  formerly  of 
what  amounted  to  an  acceptance,  I  conceive  it  is  the  sole  pro- 
vince  of  the  Court  to  decide  whether  this  is  an  absolute  or  a 
conditional  acceptance.  This  case  was  proved  by  one  witness 
on  the  part  of  the  plaintiff;  the  defendant's  counsel  admitted 
this  evidence  to  be  true,  but  insisted  that  upon  that  evidence 
the  defendant  was  not  liable  in  point  of  law.  Then  there  was 
nothing  to  be  left  to  the  jury.  If  the  defendant  had  objected  at 
the  trial  that  the  plaintiff's  witness  might  be  mistaken  in  his 
expressions,  that  might  properly  have  been  left  to  the  jury,  who 
are  to  decide  on  the  credit  or  accuracy  of  a  witness.  Then  sup- 
posing these  facts  had  been  stated  on  a  special  verdict,  the  Court 
would  have  been  bound  to  determine  whether  this,  in  point  of  . 
law,  was  an  acceptance  or  not.  And  this  brings  it  to  the  true 
question  before  us,  namely,  whether  this  is  a  conditional  or  an 
absolute  acceptance.  There  is  no  ground  for  saying  it  was  an 
absolute  one.  It  was  not  thought  of  at  the  trial ;  and  the  words 
of  the  defendant  preclude  every  idea  of  it.  Taking  both  the 
conversations  together,  it  is  decisive  against  the  plaintiff.  At  the 
first  conversation  the  defendant  said,  I  do  not  know  whether  the 
ship  will  come  to  London,  and  therefore  I  cannot  accept  at  pre- 
sent. At  that  time  then  he  only  intended  to  accept  in  the  event 
of  the  ship's  coming  to  London ;  at  the  second  he  said,  "  the  bill 
«  will  be  paid  even  if  the  ship  be  lost :"  both  the  conversations, 
therefore  amount  to  this,  that  there  were  two  events  in  which 
the  bill  would  be  paid,  the  one,  if  the  ship  came  to  London  ;  the 
other,  if  she  were  lost.  ,  It  is  evident  from  what  passed  that  die 
defendant  did  not  intend  to  accept,  unless  he  had  wherewithal 
in  his  hands  to  reimburse  himself.  If  the  ship  came  to  London, 
he  had  the  disposal  of  the  cargo ;  if  she  were  lost,  he  was  in 
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possession  of  the  policy.    This  therefore  was  a  conditional  ac-  1 7  96. 

ceptance;  and  in  these  cases  the  holder  may  choose  whether  he  — — 

will  be  satisfied  with  it  or  not:  but  here  the  plaintiff  has  waved  £%£ 

it  by  protesting  the  bill  for  non-acceptance.     And  his  reason  Mat- 
for  noting  it  for  non-acceptance,  as  from  the  first  day,  was  that 
he  might  proceed  against  the  drawer  for  interest  for  a  longer 
time.                                                                 Rule  discharged. 
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Borman  against  Bellamy.  Thursday, 

May  Uth. 

N  shewing  cause  against  a  rule  to  set  aside  the  proceedings  Proceedings 
in  this  cause  for  irregularity,  it  appeared  that  the  defend-  £ciiw?the 
ant  had  been  served  with  a  bill  of  Middlesex  in  the  City  of  London.  WU  of  MU- 

It  was  contended  by  the  counsel  against  the  rule,  that  as  this  served  in  the 
writ  was  only  for  the  purpose  of  bringing  the  defendant  into  ^J  rf  Lmm 
Court,  it  was  immaterial  in  what  place  it  was  served.  And  that  [6  T.  R.  74. 
this  Court  had  refused  in  several  instances  to  set  aside  the  pro-  J$7*w 
ceedings  on  this  ground.  x  M*  *  & 

Bullbr,  J.  The  cases  mentioned  at  the  bar  are  where  a  la- 
titat has  been  served  in  the  wrong  county.  There  the  writ  is 
the  same,  and  it  makes  little  difference  whether  served  in  one 
or  the  other  county.  But  there  is  no  instance  in  which  this 
Court  has  not  determined  that  the  service  of  a  bill  of  Middlesex 
in  London  is  irregular,  except  where  there  has  been  some  dis- 
pute about  the  limits  of  the  city  of  London. 

Baldwin,  for  the  plaintiff. 

Woody  for  the  defendant.  {a)  Rule  absolute. 

(a)  Vide  Dougl.  369. 
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Cazalet  and  Others  against  St.  Barbe.  FrUaJy 

May  I  }th. 

npHIS  was  an  action  on  a  policy  of  insurance  upon  the  ship  owners  of 
-■•    Friendship  ftomWyterg  to  Lynn%  subscribed  by  the  defend-  •^eSded 
ant  for  the  sum  of  ioo/.  at  2  guineas  per  cent.  to  abandon, 

The  defendant  pleaded  a  tender  of  48/.  which  sum  was  paid  ^"period 

iotO  Court*  of  the  voy- 

age there 
bm  Wen  a  total  lots.  And  where  the  jury  have  found  only  an  average  lots  occasioned  by  the  perils  of 
the  tea,  the  Court  are  precluded  from  saying  there  has  been  a  total  loss.  [3  B.  8c  P.  391.  14  East,  465.] 

The 
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1786.        The  cause  came  on  to  be  tried  at  the  Sittings  after  Hilary 
— —  Term  1786,  before  Butter,  Justice,  when  the  following  case  was 
°^"T  rC8Cryed  for  the  opinion  of  the  Court. 

St.  Bakbe.      That  the  defendant  underwrote  the  policy,  as  stated  in  the 
declaration. 

That  the  damages  sustained  by  the  ship  in  the  voyage  insured 
do  not  exceed  48/.  per  cent,  which  sum  the  defendant  hath  paid 
into  Court,  upon  pleading  in  this  action. 

That  when  the  ship  arrived  at  the  port  of  Lynn  she  was  not 
worth  repairing. 

The  question  for  the  opinion  of  the  Court  is,  Whether  the 
plaintiffs  have  a  right  to  abandon  ?  If  the  Court  shall  be  of  opi-  ' 
nion  that  the  plaintiffs  have  a  right  to  abandon,  then  a  verdict 
to  be  entered  for  the  plaintiffs,  damages  52/.  and  costs  40/.: 
but  if  they  Court  shall  be  of  opinion  that  they  have  not  a  right  to 
abandon,  then  a  verdict  to  be  entered  for  the  defendant. 

5.  Heywood,  /or  the  plaintiff,  made  two  points. 

xst,  That  though  a  ship  has  gained  her  destined  port,  yet,  if 
upon  her  arrival,  she  is  so  much  damaged  as  to  be  unfit  for^fu- 
ture  service,  and  not  worth  repairing,  the  insured  may  abandon, 
as  in  case  of  a  total  loss. 

2dly,  Under  the  circumstances  of  this  case  the  plaintiffs  had  a 
right  to  abandon  as  for  a  total  loss. 

1st,  Total  loss  is  a  technical  expression.  The  risk  insured 
against  is  of  two  kinds,  on  the  ship,  and  on  the  voyage.  There 
may  be  a  total  loss  without  an  absolute  annihilation  of  the  ship ; 
as  if  the  owner  be  deprived  of  the  subject-matter,  or  it  be  ren- 
dered useless  to  him;  the  one  happens  in  the  case^of  capture,  or 
detainment  by  foreign  princes ;  the  other  in  such  instances  as 
the  present. 

At  the  time  this  vessel  arrived  at  Lynn,  she  was  entirely  use- 
less to  the  owners,  and  was  to  all  intents  and  purposes  a  total 
loss,  though  the  planks  remained  together.  Wherever  a  vessel 
arrives  with  her  death's  wound,  it  is  a  total  loss  within  the  po- 
licy, as  much  as  if  she  had  actually  been  destroyed.  She  is  no 
longer  considered  to  exist.  In  a  case  of  Bond  and  Hunter,  tried 
before  Lord  Mansfield  at  Guildhall,  178/,  where  a  ship  was  in- 
sured on  her  outward  and  homeward  bound  voyage  to  Quebec, 
and  back  again;  when  the  ship  arrived  at  Quebec,  she  was  in  so 
bad  a  condition  that  she  was  instantly  condemned  as  unfit  for 
future  service.    The  insured  sued  the  underwriter  on  the  home- 
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ward  bound  voyage;  Lord  Mansfield  wm  of  opinion,  that  the     1786. 
•hip  hating  arrived  with  her  death's  wound  in  her,  the  home-  ■ 

ward  bound  policy  had  never  attached,  any  more  than  if  she  C^£JT 
had  been  lost  in  the  outward  bound  voyage.  St.  Barbi. 

It  is  not  the  bare  existence  of  the  ship  and  cargo  which  is  the 
object  of  the  insurance :  but  if  any  thing  has  happened  during 
the  voyage,  by  which  the  ship  is  totally  disabled  and  rendered 
useless  to  the  owner,  her  arrival  at  the  port  of  destination  will 
not  discharge  the  underwriter,  who  warrants  her  to  be  moored 
in  safety  twenty-four  hours ;  for  the  damage  has  happened  be- 
fore that  time.  Fitzgerald  v.  Pole,  5  Brown's  ^.131.  Jenkins 
v.  Mackenzie,  Ibid.  141.(4) 

The  insurance  being  both  upon  the  ship  and  the  voyage,  though 
die  latter  be  completed,  yet  the  insurer  may  still  be  liable ;  as 

was  held  by  Lord  Mansfield  in  the  case  of  Roxburgh  v. ■> — , 

Mich.  23  Geo.  3.  Hussey  and  Hewitt  (b),  decided  the  same  point. 
So  if  the  voyage  be  lost,  though  the  ship  return  into  the  possession 
of  the  owner,  and  is  by  him  taken  to  pieces,  Arnold  and.  Godin  (r). 

By  the  mercantile  law  of  France,  if,  when  a  ship  insured  ar- 
rives at  her  port,  she  is  found  unfit  for  any  future  voyage,  and 
not  worth  repairing,  it  is  considered  as  a  total  loss.  2  Emeru 
gond,  181.591. 

If  the  ship  had  been  sunk  within  a  small  distance  of  the  har- 
bour of  Lynn,  it  would  undoubtedly  have  been  a  total  loss:  then 
the  insured  ought  not  to  be  in  a  worse  condition,  from  the  cir- 
cumstance of  having  done  all  in  their  power  to  increase  the  sal- 
vage of  the  underwriter,  by  bringing  the  vessel  at  some  hazard 
and  trouble  into  port,  than  they  would  have  been  if  they  had 
deserted  the  ship,  and  she  had  actually  been  lost.  It  would  be  a 
discouragement  to  owners  in  cases  of  any  danger  to  endeavour  to 
preserve  the  ship. 

2dly,  Under  the  circumstances  here  stated  the  insured  had  a 
right  to  abandon,  and  if  the  Court  are  of  that  opinion  in  point  of 
law  they  will  not  consider  themselves  precluded  by  the  finding 
of  the  jury,  that  the  damage  sustained  was  only  48/.  per  cent. 
He  then  cited  2  Valin.  1 15. 

Baldwin,  contra,  was  stopped  by  the  Court. 

Willes,  J.  The  question  is,  whether  under  these  circum- 
stances the  plaintiff  had  a  right  to  abandon  ;  or,  in  other  words, 
whether  the  plaintiff  can  turn  a  partial  into  a  total  loss  ? 

(«)  Vide  Goti  and  another  v.  Witbtri^  %  Burr.  683. 

(J)  Bemviti  Lex  Aftrc,  4th  edit.  298.  (*)  Btixots  Lt»  M<rc*  4th  edit.  3x1* 

Vol,  L  O  The 
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1786.        The  finding  of  the  jury  in  this  case  determines  the  question* 
because  it  is  expressly  found  that  the  damage  did  not  exceed  48/. 
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St.  Barbi.  pairing,  but  no  mention  is  made  o£  what  was  her  real  worth; 
so  that  the  remaining  materials  of  the  ship,  if  sold}  may  make 
up  the  difference  between  4?/.  and  loot,  per  cent.  There  has 
been  no  loss  either  of  the  ship  or  of  the  voyage;  but,  being  an 
old  ship,  she  suffered  so  much  that  she  was  not  worth  repairing. 
I  cannot  now  determine  that  there  has  been  a  total  loss,  when 
the  jury  have  already  said  that  there  was  only  a  loss  of  jfil.per 
cent. 

As  to  the  case  of  Bond  and  Hunter,  this  question  never 
occurred  in  it.  The  action  was  brought  upon  the  homeward- 
bound  policy.  It  was  sufficient  to  say  that  that  policy  had  never 
attached,,  for  die  ship  had  received  her  death's  wound  in  her 
outward  bound  voyage. 

In  the  case  of  Mills  and  Fletcher,  a  total  end  was  put  to  the 
voyage.  In  the  other  cases,  the  question  arose  upon  losses  which 
had  happened  during  the  several  voyages :  here  the  voyage  has 
been  performed,  and  the  ship  is  arrived ;  and  after  the  jury  have 
found  that  the  damage  sustained  did  not  amount  to  more  than 
48/.  per  cent,  the  Court  are  precluded  from  saying  it  was  a  total 


Ashhurst,  J.  The  facts  found  in  this  case  preclude  any 
question,  whether  this  can  be  construed  to  be  a  total  loss*  If 
the  insurers  should  be  held  liable  here,  it  would  be  making 
them  insure  the  goodness  of  the  ship  ;  and«if  the  owners  can 
recover  as  for  a  total  loss  in  this  case,  they  might  equally  have 
recovered  on  account  of  the  bad  condition  of  the  vessel,  though 
she  had  not  received  much  damage  at  sea. 

It  is  not  stated  that  this  ship  received  her  death's  wound  in 
the  course  of  her  voyage.  When  she  came  into  port  it  was 
found  that  she  was  not  worth  repairing;  but  non  constat  that  if 
she  had  not  received  any  damage  during  her  voyage,  she  would 
have  been  worth  repairing.  And  though  the  vessel  was  not  in  a 
sound  state,  yet  she  had  arrived  in  safety  twenty *four  fewr*; 
and  the  jury  having  exactly  defined  what  degree  of  damage  she 
had  sustained,  we  cannot  say  that  the  plaintiffs  ought  to  recover 
anymore. 


Bull  ib,  J.      _ 
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BuiXER,  J.   Nothing  can  be  better  established  than  that  the     1786. 
owner  of  a  ship  can  only  abandon  in  the  case  of  a  total  loss.  ■ 

The  cases  which  have  been  citqd  went  upon  that  ground.    In  C^J£JT 
the  case  of  Jenkins  and  Mackenzie,  though  the  ship  was  brought  St.  Baku. 
into  port,  yet  the  capture,  as  between  the  assurer  and  the 
assured,  was  a  total  loss. 

But  there  is  no  instance  where  the  owner  can  abandon,  unless 
at  some  period  or  other  of  the  voyage  there  has  been  a  total  loss. 
No  such  event  has  happened  here :  for  die  jury  have  expressly 
found  that  the  loss  amounted  only  to  48/.  per  cent. 

Even  allowing  total  loss  to  be  a  technical  expression,  yet  the 
manner  in  which  the  plaintiff's  counsel  have  stated  it  is  rather 
too  broad.  It  has  been  said,  that  the  insurance  must  be  taken  to 
be  on  the  ship  as  well  as  on  the  voyage ;  but  the  true  way  of  con- 
sidering it  is  this,  It  is  an  insurance  on  the  ship  for  the  voyage.  If 
either  the  ship  or  the  voyage  be  lost,  that  is  a  total  loss;  but  here 
neither  js  lost. 

The  case  of  Hamilton  and  Mendez  (a)  is  decisive. 

Judgment  for  defendant 

(«)  %  Burr.  1*11.  and  vid.  Furneaux  v.  BralUy,  &  00  G<t.  3.  Pari  on  Insuring 
ad  ed.  tit.  Ah**donmtnt* 


Robertson  against  Douglas.  $£**?& 

HPHIS  was  a  rule  to  shew  cause  why  the  proceedings  should  Thedeciara- 
A   not  be  set  aside  for  irregularity.  tZZuL 

The  defendant  was  in  custody  at  the  suit  of  the  same  plaintiff  livcrcdtothc 
for  another  cause  of  action.    The  latitat  in  this  second  action  penally, 
(which  was  not  bailable)  was  returnable  on  the  28th  January%  or  t0  thc  ^ 
1786.    On  that  day  the  declaration 'was  left  in  the  office,  and  leas  where 
the  writ  was  not  served  on  the  defendant  till  eight  o'clock  on  JJJ  i$  ^n  " 
the  same  evening.  custody  at 

This  rule  was  obtained  on  two  grounds.  the  same 

1st,  That  the  defendant  being  in  actual  custody,  the  declara-  ^J*  ^ 
tion  ought  to  have  been  delivered  either  personally  to  the  de-  cause  of  ao 
fendant,  or  to  the  gaoler  of  the  prison  in  which  the  defendant  "j^'of  a /*- 
was  confined.  &*  «  a*0* 

adly,  That  the  defendant  was  not  in  court  as  to  this  second  the  evening 
action  when  the  declaration  was  left  in  thc  office.  whe^tu* 

Bearcroft)  Ersline,  and  Woody  now  shewed  cause.  returnable, 

*  is  good,  tho' 

the  declaration  be  left  in  the  office  in  the  course  of  the  same  day. 

Oa  They 
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1786.        They  admitted,  that  by  the  statute  of  the  4  W  5  W.  &M.  c.lU 
where  a  defendant  is  in  actual  custody,  the  declaration  in  that  suit 


■OK 

fahtt 

DOVOLAS. 


*°iOK T"  *n  wh*ch  I*  *8  arrested  must  be  delivered  cither  to  him  or  to  the 
n***  gaoler :  but  that  in  the  present  case,  the  process,  although  it 
was  at  the  suit  of  the  same  plaintiff  who  had  charged  him  in 
custody,  was  in  another  action,  which  was  not  bailable.  Before 
the  passing  of  that  act  it  was  necessary  to  bring  up  a  prisoner  by 
habeas  corpus,  in  order  to  charge  him  with  a  declaration  in  the 
action  in  which  he  had  been  arrested:  but  that  statute  was 
passed  to  relieve  plaintiffs  from  the  trouble  and  expense  of 
bringing  up  prisoners  by  habeas  corpus,  and  can  only  affect  those 
defendants  who  are  in  custody.  Here  the  defendant  was  not 
served  with  this  latitat  in  the  second  action  for  the  purpose  of 
charging  him  in  custody.  If  any  other  person  had  commenced 
an  action  against  this  defendant  after  he  had  been  charged  in 
custody  by  the  present  plaintiff  in  a  former  action,  there  could 
have  been  no  colour  for  this  motion :  and  it  can  make  no  dif- 
ference whether  it  be  at  the  suit  of  this  plaintiff  or  any  other 
person,  since  he  was  not  arrested  in  thi?  action. 

As  to  the  second  point,  they  insisted  that  the  Court  could  not 
enquire  into  the  exact  time  of  the  day  when  the  declaration  was 
left  in  the  office.  And  that  it  had  been  determined  that  the 
service  of  a  writ  on  the  day  when  it  was  returnable  was  good; 
"  even  though  it  were  not  served  till  after  the  rising  of  die 
Court  (a).  At  all  events  the  defendant  was  too  late  in  his 
application  to  the  Court,  for  he  should  have  made  this  mo- 
tion last  term. 

Cowper  and  Afingay,  in  support  of  the  rule,  now  abandoned 
the  first  point;  but  contended  on  the  second,  that,  as  the  latitat 
in .  this  action  was  not  served  till  eight  o'clock  of  the  day  on 
which  it  was  returnable,  the  declaration  in  all  probability  was 
left  in  the  office  before  the  writ  was  served. 

That  in  the  case  of  a  prisoner  the  Court  would  allow  a 
greater  length  of  time  to  apply  in  this  mode  than  in  other 
cases. 

Buuler,  J.  mentioned  a  case  of  Ward  and  Wilkinson,  where 
the  Court  refused  to  set  aside  the  proceedings,  though  the  notice 
of  declaration  was  not  served  till  half  past  ten  o'clock.  Besides* 
the  defendant  should  have  made  his  application  sooner:  he  it 

(«)  Vide  Burr.  8lfc 

now 
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now  oat  of  time.    If  a  prisoner  be  entitled  to  be  superseded}  he     1 785. 
may  always  apply  for  that  purpose :  but  if  he  come  on  a  mere  ■■ 

irregularity,  he  is  in  the  same  situation  with  any  other  defendant.    Roi*"T* 
Then  on  the  other  ground,  the  stat.  of  4  &  5  W.  &  M.  has  no-  J'i*""* 
tiling  to  do  with  the  present  motion :  that  is  only  applicable  to 
those  cases  where  the  party  'is  in  custody,  and  is  served  with  a 
declaration  in  the  same  action. 

Rule  discharged. 


•ON 

gasm* 
DoUOLAl. 


Beable  against  Dodd.  £"**». 

°  May  16th. 

riiHIS  action  of  replevin,   in  which  the  defendant  made  a.  derbed 
■*■    cognizance  for  rent  in  arrear,  was  tried  at  the  last  assizes  If"?."1 

*       t-  e   y*  trust  to  piy 

for  the  county  of  Devon,  before  Hotbam  Baron,  when  a  verdict  the  rents 
was  found  for  the  plaintiff,  damages  1/.  costs  40J.  subject  to  J^w1* 
the  opinion  of  the  Court  of  King's  Bench  on  the  following        daughter 
Case.     William  Ley,  being  seised  in  fee  of  the  premises  upon  band  was 
which  the  distress  was  taken,  being  part  of  the  manor  of  Wran-  *' he^lu?^ 
gaton,  made  his  last  will  and  testament,  duly  executed,  and  notwith- 
bearing  date  the  8th  day  of  September  1776,  and  thereby  de-  overture, 
vised  all  that  his  manor  of  Wrangaton,  situate,  lying,  and  being  »"£  "^  '•** 
within  the  parish  of  Ugborougb  in  the  county  of  Devon,  and  «•*»-•/,  &c. 
also  all  that  his  messuage  and  tenement,  with  the  appurtenances  °£^r^Tt]im 
thereunto  belonging,  situate  at,  or  called,  Wrangaton,  in  the  able  to  any 
said  parish  of  Ugborougb,  then  in  the  possession  of  Christopher  £  jJT,,/ 
Ernmett,  unto  Jacob  Ley,  his  heirs  and  assigns,  for  and  during  the  jj^™^ 
natural  life  of  his  daughter  Anne  Churchward  /  upon  trust  ne-  wards  the 
vertheless  that  he  the  said  Jacob  Ley,  his  heirs  and  assigns,  ^£^ 
should  from  time  to  time,  during  the  life  of  his  said  daughter  uki*gn<*u4 
Anne  Churchward,  pay  the  rents,  issues,  and  profits  thereof  unto  ^jj **j*. 
the  said  Anne  Churchward,  or  unto  such  person  or  persons,  in  j£^JJJ* 
such  parts  and  shares,  and  for  such  uses,  intents,  and  purposes,  ratified  and 
as  the  said  Anne  Churchward,  by  any  writing  or  writings  under  JS^^u. 
her  hand,  from  time  to  time,  notwithstanding  her  coverture,  The  daugh; 

•        ««t        «•    •        •  ter  is  enti- 

should  limit  and  appoint,  and  not  into  her  husband  s  hands,  nor  tied,  under 
to  be  subject  to  any  control,  management,  or  disposal  of  her  *"jJj^L 
husband,  nor  liable  to  any  debts'  which  he  had,  or  should  con-  and  profits, 
tract,  the  same  being  designed  by  him  for  her  separate  use  and  fr£,£ 
benefit,  and  to  be  at  her  own  disposal  notwithstanding  her  co-  <***•!  *f 

verture ;  *»,*w. 
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1786.    vcrturc ;  with  divers  remainders  over ;  and  in  default  of  issue  of 
■  the  said  Anne  Churchward,  remainder  to  the  said  Jacob  Ley,  his 

****"    heirs  and  assigns,  for  and  during  the  natural  life  of  his  daughter 
Dodd.     Alice  Fowlers  upon  trust  nevertheless  that  he  the  said  Jacob  Ley, 
his  heirs  and  assigns,  should  from  time  to  time,  during  the  life  of  the 
said  Alice  Fowler,  pay  the  rents,  issues,  and  profits  thereof,  unto  the 
Said  Alice  Fowler,  or  unto  such  person  and  persons,  in  such  parts  and 
shares,  and  for  such  uses,  intents,  and  purposes,  as  the  said  Alice 
Fowler,  by  any  writing  or  writings  under  her  hand,  from  time  to  time, 
notwithstanding  her  coverture,  should  limit  and  appoint,  and  not  into 
her  husband* s  hands,  nor  to  be  subject  to  any  control,  management,  or 
disposal  of  her  husband,  nor  liable  to  any  debts  which  he  had,  or  should 
contract,  the  same  being  designed  by  the  testator  for  her  separate  use 
and  benefit,  and  to  be  at  her  own  disposal  notwithstanding  her  cover- 
ture: with  remainder  to  the  said  Jacob  Ley  and  his  heirs,  for  and 
during  the  natural  life  of  his  said  daughter  Alice  Fowler,  in  trust 
to  support  and  preserve  the  contingent  remainders  thereinafter 
limited  from  being  defeated  and  destroyed  ;  and  from  and  im- 
mediately after  the  death  of  the  said  Alice  Fowler,  remainder  to 
the  issue  male  of  the  said  Alice  Fowler  in  tail,  remainder  to  her  issue 
female,  with  several  remainders  over.    That  the  said  William 
Ley,  by  his  said  will,  did  in  like  manner  devise  to  the  said  Jacob 
Ley  and  his  heirs,  certain  estates  lying  in  the  parish  of  Tor* 
bryany  in  the  said  county,  during  the  life  of  his  said  daughter 
Alice  Fowler,  in  trust  to  pay  the  rents,  issues,  and  profits  thereof 
unto  the  said  Alice,  or  unto  such  person  and  persons,  in  such 
parts  and  shares,  and  for  such  uses,  intents,  and  purposes,  as  she 
the  said  Alice  Fowler,  by  any  writing  under  her  hand  from  time 
to  time,  notwithstanding  her  coverture,  should  limit  and  ap- 
point, and  not  into  her  husband's  hands,  nor  to  be  subject  to  any 
control,  management,  or  disposal  of  her  husband,  nor  liable  to 
any  debts  which  he  had  or  should  contract  5  the  same  being  de- 
signed by  the  testator  for  her  separate  use  and  benefit,  and  to  be 
at  her  own  disposal,  notwithstanding  her  coverture ;  with  like 
remainders  over,  as  arc  limited  with  respect  to  the  manor  of 
Wrangaton. 

The  said  William  Ley  did  also  by  his  said  will  devise  a  certain 
meadow  called  WiUiis,  to  the  said  Jacob  Ley  and  his  heirs,  in 
trust  to  pay  the  rents  to  the  said  Anne  Churchward  for  her  life, 
remainder  to  her  sons  successively  in  tail,  remainder  to  her 
daughters  in  fail,  remainder  to  his  *wn  right  heirs. 

That 
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That  Amu  Churchward  in  the  said  will  named,  at  the  time     1786. 
of  making  the  same,  was  married  to  one  James  Churchward,  and  ■  ■ 

the  said  Alice  Fowler  to  one  John  Fowler  in  the  said  will  named,    Bea?lb 
and  that  between  the  time  of  making  the  said  will  and  the  time  of    Dodd. 
making  the  codicil  hereinafter  mentioned,  the  said  John  Fowler  died, 
having  the  said  Alice  his  widow,  who,  after  the  death  of  the  said 
William  Ley,  intermarried  with  Francis  Thomas  Rybot,  and  is  the 
same  AUce  Rybot  in  the  pleadings  in  this  case  mentioned. 

That  on  the  17th  day  of  July  1778,  the  said  William  Ley 
made  and  duly  executed  a  codicil  to  his  said  will,  and  thereby  took 
notice  of  the  death  of  the  said  John  Fowler,  and  ratified  and  con- 
firmed the  said  will,  and  all  the  gifts,  devises,  and  bequests,  matters 
and  things  therein  contained,  not  thereby  altered  and  revoked  s  and 
by  his  codicil  made  no  mention  of  the  manner  of  Wrangaton,  but  con- 
finned  the  said  devise  of  the  lands  in  Torbryan,  and  afterwards 
died  seised  thereof. 

That  in  consideration  of  the  real  and  personal  estate,  which  the 
said  Francis  Thomas  Rybot  was  to  have  and  receive  with  the  said 
Alice,  and  which  personal  estate  is  admitted  by  the  said  Francis 
Thomas  Rybot  to  amount  to  the  sum  of  738/.  the  said  Francis 
Thomas  entered  into  a  bond,  to  certain  persons  therein  named,  in 
the  penalty  of  2000/.  bearing  date  previous  to  the  said  marriage, 
but  executed  after  it,  and  reciting  an  agreement  that  if  the  said 
marriage  should  take  effect,  he  would  pay  the  sum  of  1000/.  to 
the  uses  thereinafter  mentioned  and  conditioned  for  the  payment 
of  the  6aid  1000/.  the  interest  of  which  was  to  be  paid  to  the  said 
Alice  to  and  for  her  separate  use  during  her  life,  and  after  her  death 
to  be  divided  among  the  children  of  the  marriage.  And  by  cer- 
tain deeds  of  lease  and  release,  made  and  executed  after  the  said 
marriage,  reciting  that  the  same  were  executed  in  pursuance  of 
articles  of  agreement  made  previous  to  the  said  marriage,  divers 
estates  in  the  said  county  of  Devon  (among  which  were  the  said 
several  lands  lying  in  the  parish  of  Torbryan),  being  the  whole 
estates  of  which  the  said  Alice  was  then  in  possession  (excepting  the 
third  part  of  a  leasehold  estate,  held  for  a  term  of  years  deter- 
minable on  lives,  the  annual  net  value  of  which  third  part  did 
not  exceed  1/.  10/.  and  excepting  a  messuage  and  garden  with 
the  appurtenances,  and  a  close  of  meadow  or  pasture  called 
May  Pool,  containing  about  one  acre  and  an  half,  in  the  parish 
of  Paiguton  in  Devon,  which  was  expressly  excepted  out  of  the 

said 


196  *      CASES  in  EASTER  TERM, 

1786.    said  articles  of  agreement,)  were  conveyed  to  certain  trustees,  in 

— —  trust  during  the  life  of  the  said  Alice,  to  convey  the  same  in  such 

^?"    manner,  and  for  such  uses  and  intents,  and  to  such  persons,  as 

Dodd.     the  said  Francis  Thomas  and  Alice  should  appoint,  and  for  want  of 

such  joint  appointment,  in  trust  for  the  separate  use  of  the  said  Alice, 

exclusive  of  the  said  Francis  Thomas  ;  and  also  in  trust  to  pay  the 

»     rents,  issues,  and  profits  thereof  during  the  life  of  the  said  Alice,  to 

her  sole  and  separate  use,  without  the  control  of  her  said  husband. 

That  no  joint  appointment  has  as  yet  been  made. 

That  the  said  Alice  Rybot  and  Francis  Thomas  Rybot  after- 
wards agreed  to  live  separate  and  apart,  and  upon  such  separation 
a  separate  maintenance  of  45/.  per  annum,  and  no  more,  was  se- 
cured to  the  said  Alice  by  deed,  by  which  deed  (reciting  that  the 
sum  of  1000/.  mentioned  in  the  bond  made  on  the  marriage 
of  the  said  Francis  Thomas  and  Alice  had  not  been  paid  to  the 
trustees  therein  mentioned,  and  that  it  had  been  agreed  that  no 
suit  should  be  commenced  against  the  said  Francis  Thomas  for 
the  same  during  the  life  of  the  said  Alice,  and  whilst  the  said 
annuity  of  45/.  should  be  duly  paid  to  her,  which  said  annuity  it 
thereby  declared  to  be  considered  only  as  interest  for  the  said  sum  of 
1 00c/.  at  and  after  the  rate  of  4/.  10/.  per  annum,  the  said 
Francis  Thomas  covenanted  to  pay  to  the  said  Alice  during  her 
life  the  said  sum  of  45/  in  lieu  of  the  interest  of  the  said  1000A 
And  which  sum,  together  with  the  settlement  made  on  the  said  Alice 
previous  to  her  marriage  with  the  said  Francis  Thomas  Rybot,  was 
agreed  to  be  for  the  sole  and  separate  use  and  maintenance  of  the  scud 
Alice  during  their  separation. 

That  the  said  Anne  Churchward  died  without  issue  after  the 
death  of  the  devisor,  and  after  the  said  separation ;  and  that 
thereupon  the  said  meadow  called  Willis's  vested  in  the  said 
Alice  Rybot  and  Elizabeth  Windsor,  as  the  right  heirs  of  the 
said  William  Ley  the  devisor  ;  and  that  the  clear  annual  value 
of  the  lands  called  Willi/s  mentioned  in  the  said  will,,  and 
comprised  in  the  said  marriage  settlement,  amounted  to  3/.  3* 
per  annum. 

The  question  for  the  opinion  of  the  Court  is,  Whether  t 
said  Alice  Rybot  is  entitled  to  the  rents,  issues,  and  profits  of 
premises    in  the    pleadings    mentioned,  parcel  of    the  manor  g 
Wrangaton,  free  from  the  control  of  her  present  husband  Fn 
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Thomas  Rybot  }    If  so,  the  verdict  to  stand ; — if  not,  then  a  ver-     1 786. 
diet  to  be  entered  for  the  defendant  upon  the  first  issue  for  the  ~ 
sum  of  10/.  ics.y  being  the  amount  of  the  rent  in  arrear  at  the     J^*" 
time  of  the  distress,  and  the  value  of  the  distress.  Do»d. 

Gibbsy  for  the  plaintiff,  after  observing  that  this  question  in- 
volved in  it  the  whole  of  the  manor  of  Wrangaton,  made  two 
questions; 

1  st,  Whether  on  the  construction  of  the  will  and  codicil  of 
William  Ley,  and  the  event  which  happened  between  the 
times  of  making  those  instruments,  Alice  Rybot  is  entitled 
to  receive  the  rents  and  profits,  teV.  of  the  manor  of  Wran~ 
gat  on. 

adly,  Supposing  that  she  is  so  entitled  under  the  will  and 
codicil,  whether  the  circumstances  which  happened  upon  and 
after  the  marriage  and  on  the  deed  of  separation,  deprived  her 
of  that  dominion  over  the  rents  and  profits,  &c.  which  she  had 
before. 

As  to  the  second  question.  The  argument  on  the  other  side 
must  be,  that  Mr.  Rybot  on  his  marriage  made  such  a  settle- 
ment on  his  wife,  that  the  Court  must  conclude  that  it  was 
her  intention  to  give  up  every  thing  to  him.  In  determining 
this,  it  will  be  necessary  for  the  Court  to  consider  the  seve- 
ral instruments  in  order  of  time.  The  first  was  a  bond  from 
Rybot  in  1000/.  to  trustees,  in  trust  for  Alice  Rybot,  in  con- 
sideration of  the  real  and  personal  estate  which  he  was  to  re- 
ceive with  her.  It  appears  from  the  case  that  some  part  of  the 
premises  was  excepted  in  the  lease  and  release,  which  conveyed 
the  estate  to  trustees  for  her  separate  use,  in  case  there  was  no 
joint  appointment  made ",  therefore  there  was  something  to  sa- 
tisfy the  words  relating  to  the  real  estate ;  and  as  to  the  personal 
estate,  it  is  acknowledged  that  it  amounted  to  nearly  as  much  as 
was  settled  upon  her. 

The  lands  which  are  comprised  in  the  deed  of  settlement  by 
lease  and  release  did  not  come  from  F.  Rybot.  There  was  no 
consideration  from  him ;  they  were  her  lands  •,  and  she  took  no- 
thing from  his  estate. 

With  respect  to  the  deed  of  separation  which  secured  to  her 
an  annuity  of  45/.  it  is  expressly  stated  to  be  in  lieu  of  the 
1000/.  to  which  she  was  entitled  under  the  bond ;  so  that  there 

was- 
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1786.     was  no  new  consideration  for  this  }  and  in  fact  she  was  put  in 
a  worse  situation  than  before.    No  argument  can  be  drawn  from 


Beable  thggg  dcc<jg^  that  Mrs.  Rybot  intended  to  give  up  the  premises 
Dodp.  in  question,  to  which  she  was  entitled  under  the  will ;  for,  at  the 
time  of  the  marriage  the  prospect  of  coming  into  the  possession 
of  these  premises,  depending  upon  the  event  of  her  sister's 
dying  without  issue,  was  not  so  immediate  as  to  induce  the 
Court  to  suppose  they  were  in  the  contemplation  of  the  parties. 
If  it  had  been  the  intention  of  these  parties  that  the  husband 
should  take  this  estate,  they  would  have  added  express  words 
for  that  purpose. 

Then  laying  out  of  the  case  every  thing  which  passed  subse- 
quent to  the  death  of  the  testator ; 

He  considered  the  question  as  it  stood  upon  the  will  and 
codicil. 

The  words  of  the  will  evidently  indicate  the  intention  of  the 
devisor  to  have  been,  that  Mrs.  Rybot  should  solely  enjoy  the 
estate  independent  of  John  Fowler ,  or  any  future  husband.  For 
he  devised  this  manor  to  "  7-  -Ly  in  trast  to  pay  the  rents  and 
"  profits  thereof  to  A.  Fowler,  during  the  term  of  her  natural 
"  life,  notwithstanding  her  coverture,  nor  to  be  subject  to  any 
"  control,  management,  or  disposal  of  her  husband,  nor  liable 
"  to  any  debts  which  he  had  or  should  contract"  Barely  stating 
the  words  of  the  will  furnishes  the  argument  in  support  of  this 
construction.  But  a  still  stronger  argument  arises  from  consi- 
dering the  event  which  happened  between  the  dates  of  the  will 
and  the  codicil.  The  case  states  that  John  Fowler  died  between 
the  time  of  making  the  will  and  codicil.  The  codicil  took  no- 
tice of  the  death  of  J.  Fowler,  and  ratified  and  confirmed  the 
will.  Therefore  the  will  must  be  considered  as  bearing  date 
with  the  codicil.  And  then  these  words  must  have  relation  to 
a  future  husband,  otherwise  they  are  absurd  and  nugatory. 

Lawrence,  for  the  defendant, 

Insisted,  1st,  That  the  restrictions  in  the  will  of  the  testator 
were  not  intended  to  extend  to  any  future  husband,  but  were 
meant  to  be  confined  merely  to  her  then  husband  J.  Fowler, 
The  situation  of  the  devisor  was  material  to  be  attended  to  in 
construing  this  will.  He  had  two  daughters  at  the  time  of 
making  it,  both  of  whom  were  then  married.     And  he  devised 
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his  estates  to  trustees  to  the  use  of  his  daughters)  in  exclusion  1786. 
of  both  their  husbands.  The  words  in  the  devise  to  Alice  are, 
«  nor  to  be  subject  to  any  control,  management,  or  disposal  of 
"  her  husband,  nor  liable  to  any  debts  which  he  had  or  should  Dodd. 
"  contract,  the  same  being  designed  by  the  testator  for  her  se- 
"  parate  use  and  benefit  notwithstanding  her  coverture."  At  the 
time  of  making  this  will  Alice  had  a  husband ;  so  that  there  was 
a  subject-matter  to  which  this  restriction  might  with  propriety 
be  applied.  Then  it  would  be  strange  to  argue  that  the  testator 
at  the  time  of  making  this  devise,  was  guarding  against  the  event 
of  the  death  of  her  first  husband,  and  of  her  taking  a  future  one. 
If  there  be  a  doubt  on  the  words  of  the  will,  and  there  be  a 
subject-matter  to  which  they  can  relate,  it  is  more  consonant  to 
reason  to  refer  them  to  that  subject-matter,  than  to  any  thing 
foreign  to  it.  According  to  the  argument  on  the  other  side,  the 
Court  must  add  the  words  "  or  any  future  husband"  to  the 
restriction  in  question.  "  Any  debts  which  he  had  contracted" 
must  indisputably  relate  to  her  then  husband :  and  when  the  tes- 
tator added  the  words  "  or  which  he  should  contract,"  he  still 
alluded  to  the  same  person.  If  the  natural  reference  of  these 
words  be  to  the  person  to  whom  Alice  was  then  married,  and 
this  was  respecting  his  debts,  the  codicil  stated  in  the  case  can- 
not make  any  difference.  A  codicil  confirming  a  will  cannot 
go  beyond  the  will  itself.  So  a  deed  of  confirmation  cannot  en- 
large a  former  deed  (a).  As  to  the  death  of  Fowler  before  the 
making  of  the  codicil,  the  codicil  being  only  a  confirmation  of 
the  will,  the  confirmation  is  good,  as  far  as  there  was  any  sub* 
ject-matter  in  the  will  to  be  confirmed  by  the  codicil ;  and  those 
words  in  the  will,  to  which  there  was  nothing  to  be  referred  at 
the  time  of  making  the  codicil,  may  be  rejected  as  nugatory. 
As  the  codicil  therefore  only  confirmed  the  will,  unless  it  can 
be  shewn  that  the  will,  at  the  time  of  its  being  made,  extended 
to  any  future  husband,  there  is  no  pretence  to  say  that  the  codi- 
cil does.  If  this  clause,  instead  of  being  restrictive,  had  con- 
tained a  devise  to  the  husband  of  Alice  Fowler^  and  that  hus- 
band had  died  before  the  making  of  the  codicil,  it  could  never 
be  contended  that  any  future  husband  could  take  under  such 
devise.  There  would  have  been  an  end  of  the  devise  the  instant 
such  husband  died.    As  therefore  a  future  husband  could  not 

(a)  Gilb.  Ten.  7  J. 

have 
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1786.    have  been  benefited,  it  would  be  unjust  to  subject  him  to  any 
■  disadvantages  under  such  a  devise. 

B^w  Where  a  first  husband  conveyed  a  term  in  trust  to  the  sepa- 
Do»d.  rate  use  of  his  wife,  it  was  determined  that  a  second  husband 
might  dispose  of  it.  Tudor  and  Samyne,  2  Fern.  170.  1  Vern.  7. 
But  in  this  latter  case,  the  Court  said  it  would  be  otherwise  if 
the  term  were  assigned  in  trust  for  the  wife,  with  the  privity  of 
her  husband. 

He  then  contended  on  the  other  point,  that  even  admitting 
that  Alice  was  entitled  to  the  rents  and  profits  of  the  premises  in 
question  by  virtue  of  this  devise,  to  her  separate  use,  in  exclu- 
sion of  any  future  husband  she  might  take,  yet  that  she  had 
subsequently  given  up  that  right. 

This  claim  is  derogatory  to  the  general  rights  of  marriage,  and 
therefore  ought  not  to  be  favored. 

The  deed  of  settlement  operates  as  an  appointment  in  favor 
of  her  second  husband.  In  eases  where  such  a  provision  as  the 
present  has  been  made  for  a  wife,  the  second  husband  is  entitled 
to  it,  unless  he  assent  to  her  retaining  it  in  the  same  manner  a$ 
she  had  it  during  her  first  marriage. 

In  1  Eq.  Ca.  Abr.  594.  it  was  held  that  the  second  husband 
was  not  bound  by  a  settlement  made  on  a  former  marriage. 

The  .Court  must  collect  from  this  settlement,  that  it  was  the 
intention  of  the  parties  that  the  husband  should  possess  every 
thing  which  was  not  given  up  to  the  wife.  The  manor  of 
Wrangaton  is  devised  to  the  wife  in  the  same  way  as  the  estate  in 
Torbryan.  The  parties  seem  to  have  understood  that  unless  the 
estate  at  Torbryan  was  settled  upon  her  for  her  separate  use,  it 
would  have  been  subject  to  the  control  of  her  husband :  this 
therefore  was  secured  to  Ker  by  the  deed  of  settlement ;  but  no 
notice  is  therein  taken  of  the  manor  of  Wrangaton. 

As  the  bond  recites  that  it  was  given  in  consideration  of  the 
real  and  personal  estate  which  he  was  to  have  from  his  wife ; 
the  husband  must  be  considered  as  a  purchaser  of  every  thing 
which  he  did  not  consent  to  give  up. 

With  regard  to  the  deed  of  separate  maintenance,  the  an* 
nuity  of  45/.  is  expressed  to  be  in  lieu  of  the  1000/.,  before  se- 
cured by  the  bond  :  but  neither  in  that  deed  is  there  any  mien* 
don  made  of  the  manor  of  Wrangaton. 

The  conclusion  therefore  is,  that  what  was  not  settled  upon 
her  by  any  of  these  deeds  was  intended  to  go  to  the  husband* 

GiUs, 


4 

ui  the  TwMmr-sirrH  Yeae  op  GEORGE  III.  »* 

GUs,  in  reply.  l1*& 

The  devise  contains  general  as  well  as  particular  restrictions 
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which  will  refer  not  only  to  the  present  but  to  any  future  subject-  gainst 
matter.  In  answer  to  the  remoteness  of  the  events  of  the  first  ^odd, 
husband  dying,  and  of  her  taking  a  second,  ic  is  sufficient  to  say 
that,  at  the  time  of  making  the  codicil,  the  first  was  dead.  Ac- 
cording to  the  case  of  Worsley  and  Craven  (a),  the  will  and  co- 
dicil are  to  be  read  as  being  made  at  the  same  time,  and  incorpo- 
rated ;  so  that  the  words  "  any  debts  which  he  should  contract" 
necessarily  refer  to  some  future  person.  Then  it  follows  that  the 
testator  meant  that  the  will  should  exclude  some  person,  which 
it  cannot  do  unless  it  relate  to  sornc  future  husband. 

The  passage  in  Gilbert  speaks  only  of  a  deed  of  confirmation: 
but  this  codicil  was  not  to  confirm,  but  only  to  republish  the 
wilL 

Then  it  was  said  that  the  deed  of  settlement  operates  as  an  ap- 
pointment. But  unless  it  is  to  be  collected  that  the  right  was 
taken  away,  it  still  remains.  And  indeed  the  parties  had  not  this 
estate  in  their  contemplation  at  the  time. 

The  cases  cited  do  not  bear  on  this  question :  they  only  go  to 
shew,  that  where  the  wife  has  the  trust  of  a  term,  there  the  hus- 
band has  the  same  right  as  if  she  had  a  legal  estate.  In  order  to 
make  them  applicable  here,  they  should  prove  that  though  fu- 
ture husbands  were  expressly  excluded,  yet  the  trust  should  go 
to  them.  But  these  cases  of  trusts,  created  by  a  husband  for 
the  separate  use  of  his  wife,  are  very  different  from  the  present 
case  of  a  devise  generally  to  a  woman  notwithstanding  her  co- 
verture* 

Willes,  J.  This  question  arises  upon  the  construction  of 
several  instruments,  the  will,  the  codicil,  the  bond,  and  the 
deeds  of  settlement  and  of  separation.    To  take  it  by  steps. 

I  will  first  consider  what  estate  Alice  Rybot  took  under  the 
will.  That  depends  on  the  words  of  the  will,  from  which  the 
intention  of  the  testator  is  to  be  collected.  The  estate  is  given 
to  trustees, « In  trust  to  pay  the  rents  and  profits  thereof  to  Mice 
m  Fowler,  &c.  notwithstanding  her  coverture,  Gfr.  and  not  to  be 
«  paid  into  her  husband's  hands/9  The  doubt  arises  on  the  words 
**  ber  husband  "  Whether  they  are  restrained  to  her  present,  or 
any  future,  husband.  It  being  left  indefinite,  the  Court  must 
judge  of  the  intention  of  the  testator,  which  is  to  be  found  out 

(«)  &  19  G.  !•.&£. 
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1786.     by  the  words  accompanying  it.    And  it  is  made  clear  by  the 

words  which  immediately  follow,  «« the  same  being  designed  by 

Bto£*K  "  lb*  testator  for  her  separate  use  and  benefit,  and  to  be  at  her 
Dodd.  «  own  disposal,  notwithstanding  her  coverture."  It  was  ma- 
nifestly the  intention  of  the  testator,  that  she  should  have  the 
estate  at  all  times  independent  of  any  husband.  There  was  the 
same  devise  to  die  other  daughter;  and  it  is  material  to  observe 
that  neither  of  the  husbands9  names  is  mentioned.  By  the  sub- 
sequent words  it  is  evident  that  he  loojted  to  the  possibility  of 
her  having  a  second  husband;  for  in  the  limitations  over,  it  is 
limited  to  the  issue  male  of  the  daughter,  remainder  to  the  issue 
female,  without  confining  it  to  the  issue  of  that  marriage ;  so 
that  the  children  of  any  future  marriage  were  to  take  under 
this  devise.  On  the  whole  of  the  will,  I  am  of  opinion  that 
the  testator  meant  that  both  his  daughters  should  take  the  estate 
independent  not  only  of  their  present,  but  of  their  future  hus-  * 
bands. 

Then  as  to  the  effect  of  the  codicil:  that  is  not  making  a  new 
will,  but  republishing  the  old  one.  It  recites  that  J.  Fowler  was 
dead,  and  still  he  confirmed  the  will,  which  shews  that  he  in- 
tended that  Mrs.  Fowler  should  take  the  estate  independent  of 
any  future  husband :  for  he  suffered  the  restriction  still  to  re- 
main, that  the  estate  should  not  be  liable  to  any  debts  "  which 
"  her  husband  had  or  should  contract99  after  the  death  of  Fourier, 
her  first  husband.  These  latter  words  therefore  can  only  relate 
to  some  future  husband. 

Next  as  to  the  bond  and  settlement:  it  is  contended  from  the 
recital  of  the  bond,  which  was  given  in  consideration  of  the  real 
and  personal  estate,  that  this  extends  to  all  estates  which  she  was 
then,  or  might  be,  in  possession  of.  But  this  does  not  purport 
in  itself  to  operate  as  an  appointment  of  an  estate,  which  she 
was  not  in  -possession  of  at  the  time.  It  is  manifest  that  AHce 
Rybot  intended  to  retain  every  thing  she  could  in  her  own  power, 
for  she  conveyed  the  other  estate,  of  which  she  then  was  in  pos- 
session, to  trustees  for  her  sole  and  separate  use.  We  ought  not  to 
extend  the  words  of  the  deed  to  a  future  estate,  when  there  was 
a  present  interest  to  answer  these  words.  Then  it  would  be  a 
strange  construction  to  say  that  she  intended  to  give  her  husband 
an  absolute  dominion  over  an  estate  which  was  not  in  the  con- 
templation of  the  parties  at  the  time. 

VTvim 
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With  respect  to  the  first  case  which  was  cited  s  that  was  the     1786. 
case  of  a  terms  this  of  an  inheritances  but  the  best  answer  to  it  — — 
is,  that  that  flowed  from  the  bounty  of  the  first  husband,  and     ,**"" 
the  settlement  could  therefore  only  be  meant  to  deprive  him  of     Dodd. 
all  power  oyer  it.    But  this  came  from  a  third  person,  and  was 
intended  by  the  testator  not  to  be  under  the  control  of  any  future 
husband. 

.Another  case  cited  was  where  a  settlement  was  made  without 
the  privity  of  the  husband ;  but  the  answer  to  that  is  obvious; 
that  went  on  the  ground  of  fraud. 

Ashhurst,  J.  Taking  this  on  the  construction  of  the  will 
alone,  it  is  very  clear  that  the  testator  meant  that  this  restriction 
should  not  be  confined  to  the  present  husband,  because  he  has 
expressly  excluded  the  husbands  of  both  his  daughters  from  any 
control  over  their  respective  estates ;  which  shews  a  general  jea- 
lousy of  any  husbands,  and  not  any  particular  jealousy  with  re- 
gard to  Fowler  alone.  And  he  does  not  even  mention  either  of 
their  names. 

But  this  intention  appears  still  stronger  from  the  words  of  the 
codicil;  for  having  first  taken  notice  of  the  death  of  Fowler % 
he  then  confirmed  and  ratified  all  the  devises  in  the  will,  and 
still  continued  the  restriction  with  regard  to  their  husbands. 
This  therefore  was  as  much  as  if  he  had  said,  that  "  even  if 
*<  there  were  a  doubt  upon  my  meaning  before,  I  now  repeat 
"  these  words,  and  mean  to  extend  them  to  any  future  husband.9 
So  that  whatever  doubt  there  might  be  considering  the  will 
alone,  it  is  removed  by  taking  the  will  and  codicil  toge- 
ther. 

With  regard  to  the  bond  and  settlement,  they  make  no  differ- 
ence in  this  case.  At  the  time  of  the  execution  of  those  deeds, 
the  estate  in  question,  not  being  in  the  possession  of  the  parties, 
most  probably  was  not  in  their  contemplation. 

The  consideration  of  the  real  and  personal  estate  contained  in 
the  bond  leaves  the  question  still  open,  for  that  only  relates  to 
the  estate  which  he  had  in  possession. 

I  think  the  husband  in  this  case  could  not  be  entitled,  unless 
express  words  to  that  effect  had  been  inserted  in  those  instru- 
ments. 

Buller,  J.  Whatever  might  be  the  construction  upon  the 
will  alone,  yet  taking  both  the  will  and  the  codicil  together, 
it  is  clear  that  this  restriction  applies  to  any  future  as  well  as  a 

present 
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1786;    present  husband.    The  names  of  the  husbands  are  not  men- 
-       ■   ■  tioned.     The  limitation  to  trustees  is  during  the  life  of  the 
Beaili    wjfe.  ^  therefore  must  extend  to  any  husband  she  may  ever 
Dodd.     have. 

Whether  the  codicil  is  to  be  considered  as  a  republication  of 
the  will,  or  as  an  explanation  of  the  testator's  former  intention, 
it  is  equally  clear. 

It  has  been  compared  to  the  confirmation  of  a  deed,  but  there 
is  nothing  more  unlike.  In  the  case  of  a  will,  nothing  passes  till 
the  testator's  death.  It  is  only  to  be  considered  as  speaking  from 
that  time.  It  may  be  altered  whenever  the  party  pleases ;  and 
therefore  the  codicil  comes  as  a  republication  of  every  part 
which  it  does  not  alter.  As  where  a  man  devises  all  his  real 
estates,  and  afterwards  sells  them,  and  purchases  other  lands,  and 
then  republishes  his  will,  the  will  must  be  taken  to  relate  to  the 
after-purchased  lands.  Then  taking  this  codicil  as  a  republi- 
cation of  the  will,  it  is  impossible  to  raise  a  question  upon  it ; 
for  the  defendant's  counsel  are  driven  to  a  construction  which 
makes  it  absurd,  by  saying  that  these  words  can  only  relate  back 
to  Fowler%  there  being  no  such  person  in  existence  at  the  time 
of  such  republication.  The  intention  of  the  testator  clearly  wa£ 
that  his  daughter  should  enjoy  the  estate  free  from  the  control  of 
any  husband. 

Again,  taking  this  codicil  as  explanatory  of  the  will,  it  is 
equally  clear,  for  he  took  notice  in  the  codicil  of  the  death  of 
John  Fowler;  now  if  his  intention  had  only  been  to  have  exclu- 
ded John  Fowler  personally,  the  continuance  of  the  restriction 
was  nugatory  after  his  death. 

As  to  the  marriage  articles,  it  does  not  appear  that  the  wife 
had  parted  with  her  interest  in  the  estate  in  question:  it  was  not 
in  the  contemplation  of  the  parties  at  the  time  of  the  marriage. 
She  had  only  a  remainder  after  an  estate-tail  limited  to  her 
sister:  it  is  clear  that  this  remainder  was  not  thought  of  by 
them;  for  the  deed  specifies  by  name  what  estates  were  meant 
to  pass,  but  no  notice  is  taken  of  this  remainder.  That  circum- 
stance is  decisive. 

Then  the  articles  of  separation  can  as  little  affect  this  question, 
for  that  deed  left  every  thing  just  in  the  same  state  in  which  it 
was  before. 

Judgment  for  the  plaintiff. 


Cald- 
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Caldwell  and  Others  against  Ball.  »^^t 

May  17th. 

npROVER  for  fifty  hogsheads  and  one  hundred  and  twenty  13  *"M8j. 
■*■    tierces  of  sugar,  and  thirty  puncheons  of  rum.  x  Abr.Rep. 

On  a  motion  to  set  aside  the  verdict  which  had  been  given  for  ?&?•] 

#  Wnere$eve« 

the  defendant  in  this  cause,  and  to  grant  a  new  trial.  WiUes,  J.  ml  bills  of 
before  whom  this  cause  was  tried  at  the  last  Assizes  at  Lancaster %  ^tnwgned 
made  the  following  report ;  of  different 

The  question  arises  upon  two  bills  of  lading,  signed  by  the  reference  is 
defendant  who  was  captain  of  the  ship  Tyger,  under  one  of  which  |£ J*. had  to 
bills  of  lading  the  plaintiffs  claim.  when  they 

Thompson,  the  shipper  of  the  goods  in  question,  was  a  const-  £y  Ae^ap^ 
derable  planter  in  the  island  of  Jamaica,  and  corresponded  with  tain;  but  the 
Fairbrother,  a  merchant  residing  at  Liverpool.     Previous  to  the  first  gets 
19th  of  August  1784,  Fair  brother  had  acted  as  the  general  agent  £nca°,f  *fm 
or  consignee  of  Thompson,  but  from  that  time  his  general  agency  title  from 
ceased  in  consequence  of  a  power  of  attorney  to  Dorothy  Thomp-  qtMs^, 
son  and  Bromfield,  which  superseded  his  authority.    From  that  ha»aright 

,  ■         1       «  .  i      r  •    ,    ,/•    r  ***>  tothecon- 

time,  whatever  act  was  done  by  Fairbrother  on  behalf  of  Thomp-  signment. 
son  was  by  virtue  of  a  special  order  or  commission  for  that  spe>  ^  bluTof 

Clfic  purpose.  lading,  tho* 

The  above-mentioned  power  of  attorney  to  Dorothy  Thompson  upon  the 
and  Bromfield  authorized  them   to  raise  money  for  the  use  of  frceof  them, 

—  .  y  J  •*   are  con- 

Tbompson,  whose  affairs  were  then  much  involved,  and  to  make  ttructively 
a  mortgage  upon  his  estate  in  Jamaica.     It  likewise  empowered  an5  "he  cap. 
them  to  enter  into  any  contract  that  they  should  think  fit  for  tain  has  act- 
consigning  and  shipping  any  sugar  or  produce  made  on  any  of  the  a  delivery 
plantations.  according  to 

,  .         .  8ucn  *c8al 

At  the  time  that  this  power  arrived  in  England,  Thompson  was  title  will 
indebted  to  the  house  of  Caldwell  and  Company,  the  present  jjj*  £J£ 
plaintiffs,  who  were  merchants  of  Liverpool,  in  the  sum  of  xiltm  »u- 
4000/.     By  way  of  a  security  for  this  debt,  Dorothy  Thompson 
and  Brornfield  gave  the  plaintiffs  a  mortgage  dated  the  20th  of 
March  1785,  for  7000/.  upon  the  plantations  in  Jamaica,  and 
likewise  entered  Into  a-  covenant  for  the  future  consignment  of 
Thompson* s  sugars  to  them. 

By  a  subsequent  indenture,  dated  10th  of  May  1785,  and 
executed  between  the  same  parties,  after  reciting  the  above- 
mentioned  mortgage,  it  was  declared,  "  that  whereas  the  sum 

Vol.  I.  P  "  o£ 
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1786.     «  of  4000/.  or  thereabouts,  part  of  the  said  sum  of  7000/.  at 
■■  u  the  time  of  the  execution  of  the  said  indenture,  was  actually 

^e""  "  owinS  b7  the  8aid  T-  P-  Thompson,  to  the  said  £,  CaldweU 
ajr*i**  t€  anci  Company,  for  which  they  have  the  bond  of  the  said 
«  T.  P.  Thompson  and  others,  and  the  further  sum  of  100/.  has 
"  been  also  advanced  to  the  said  TK  Brotnfield,  as  the  attorney  of 
"  the  said  T.  P.  Thompson,  and  the  remainder  of  the  said  sum 
« of  7000/.  was  intended  to  have  been  so  advanced ;  but 
«  doubts  having  arisen  as  to  the  force  and  validity  of  the  power 
"  of  the  said  T.  Bromfield  to  charge  with  effect  the  said  planta- 
"  tion  and  premises,  and  it  being  uncertain  wha{  sum  of  money 
"  the  said  plantation  and  premises  are  already  mortgaged  for, 
"  and  what  other  circumstances  affect  the  same,  it  has  been 
«  agreed  that  the  said  indentures  of  lease  and  release  (meaning 
"  die  before-mentioned  mortgage)  shall  be  sent  out  to  Jamaica^ 
«  to  the  correspondent  of  the  said  Charles  CaldweU  and  Thomas 
'  <*  Smyth,  to  be  recorded  in  the  said  island,  and  for  information 

"  how  the  said  estate  is  affected  by  former  incumbrances ;  and 
'  "  that  so  soon  as  the  said  plantation,  lands,  and  premises,  are 
"  effectually  made  liable  to  the  payment  of  the  said  sum  of 
"  7000/.  and  interest,  according  to  the  terms  of  the  said  in- 
"  denture  of  release,  and  the  said  Charles  Caldwell  and  Thomas 
"  Smyth  are  well  satisfied  that  the  same  are  a  good  and  sufli- 
"  cient  security  for  the  said  sum  of  7000/.  and  interest,  and 
«  are  also  satisfied  that  the  said  Thomas  Pepper  Thompson  will 
"  consign  the  produce  of  the  said  plantation  to  the  said  Charkf 
«  Caldwell  and  Thomas  Smyth  according  to  the  terms  of  the 
"  said  indenture  of  release,  then  and  not  until  then,  the  said 
"  Charles  Caldwell  and  Thomas  Smyth  are  to  advance  unto  the 
"  said  Thomas  Bromfield,  as  attorney  for  the  said  Thomas  Ptpper 
«  Thompson,  the  remainder  of  the  said  sum  of  7000/, 5  and  in 
«  the  mean  time  no  interest  for  more  than  is  or  may  be  actually 
"  advanced  is  to  be  charged  or  payable.  But  it  is  folly  under* 
"  stood  amongst  the  parties,  that  the  said  Charles  CaldweU  and 
"  Thomas  Smyth  are  not  to  be  under  npy  obligation  of  advancing 
"  any  more  money  than  they  have  done  already,  until  they  aie 
«  fully  satisfied  with  the  propriety  thereof,  and  are  content 
"  do  so." 

At  the  time  this  indenture  bore  date  the  house  of  Fr* 
4nd  Company,  merchants  at  Liverpool,  were  also  creditors 

3  '         Ti 
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fa  Letfer  from  Thompson  to  Fairbrother,  dated  the&hof 
December,  1784*  from  Jamaica. 

"  I  have  now  the  pleasure  to  inform  yo» 
*'  that  I  hope  the  most  pleasing  prospect  of  a  crop,  which,  avoid- 
"  ing  accidents,  I  hope  will  enable  me  to  take  up  those  heavy  bills 
u  when  due,  which  my  sister  (Dorothy  Thompson)  will  inform 
«  you  of,  and  for  which  I  shall  ship  200  casks  on  the  Tyger,  Cop* 
"  tain  Ball,  who  expects  to  sail  in  all  next  month." 

Extract  of  a  Litter  from  Thompson  to  Fairbrother,  dated  Jamaica 

23d  January,  1785. 

"  I  shall  wait  upon  Messrs.  CoppeU  and 
€€  Goldwin,  to  desire  them  to  write  to  Messrs.  France  and  Com- 
**  pany,  relative  to  the  bills  drawn  in  their  favour.  We  are 
«  making  fine  sugar,  and  large  quantity  of  it.  /  hope  you  will 
**  make  Messrs.  Caldwell  and  Company  satisfied*  until  J  have  the 
"pleasure  of  seeing  them,  which  will  he  soon,  as  I  am,  please 
«  God,  determined  to  leave  this  island  in  all  July  next  in  the 
«  pacquet." 

• 

Extract  of  a  Letter  from  Thompson  to  Fair  brother,  dated  Jamaica, 

i$th  March,  1785. 

"  I  shall  have  on  board  the  Tyger  one  hundred 
"and  seventy  hogsheads  and  tierces,  and  thirty  puncheons, 
"  most  of  which  are  already  on  board.  She  will  sail  the  begin- 
w  ning  of  April. 

"  N.  JB.  With  respect  to  insuring  what  I  shall  have  on  board 
"  die  Tyger,  I  shall  leave  it  to  your  own  option.  Should  she  be 
*  bog  on  her  passage  you  might  get  insurance  for  2oeo£  as  we 
"amid  not  well  bear  a  loss  just  now." 

P2  On 
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Thompfon  to  the  amount  of  3000/.  for  money  advanced  to  t*m  17M. 
aome  time  before  through  the  hands  of  their  agents  in  Jamaica, 
Messrs.  CoppeU  and  Gold/win  s  and  Thompson,  to  discharge  this 
demand,  had  drawn  two  bills  of  exchange,  bearing  date  the 
28th  July,  1784,  upon  Dorothy  Thompson  and  Thomas  Bromfield, 
payable  at  ninety  days'  sight,  in  favour  of  Messrs.  CoppeU  and 
6Anb|  who  indorsed  the  same  to  the  order  of  France  and 
Gonpany. 


CalA« 

WELL 
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1786.  On  the  same  day  on  which  the  last-mentioned  letter  from 
Jamaica  was  written  to  Fairbrother,  he,  being  applied  to  by 
Messrs.  CaldweU  aridXompany  for  payment  of  Thompson'*  debt, 

against     wrote  the  following  answer  to  them : 

"  Messrs.  Caldwell  and  Company, 

"  In  consequence  of  your  application  to  me 
"  for  money  on  account  of  Mr.  Thompson,  I  am  sorry  to  inform 
"  you  that  I  have  nothing  wherewith  to  pay.  A  letter  from 
"  that  gentleman  acquaints  me  that  he  will  ship  tvoo  hundred 
"  casks  of  sugar  and  rum  on  board  the  Tyger,  Captain  BalU  I 
"  will  be  obliged  to  you  if  you  will  order  insurance  on  these 
u  goods. 

«  Liverpool,  l$tb  March,  1785.  T.  Fairbrother. n     * 

On  the  1 8th  of  March,  1785,  the  defendant  signed  the  bills  of 
lading  in  question. 

One  of  these  bills  of  lading  for  the  whole  cargo,  which  was 
acknowledged  to  have  been  the  first  signed  by  the  defendant,  was 
to  deliver  to  Messrs.  Thompson  and  Fairbrother,  or  their  assigns ; 
this  was  indorsed  by  Thompson  in  Jamaica,  and  sent  by  him  to 
Fairbrother  in  England,  where  it  arrived  on  the  20th  of  May, 
enclosed  in  the  following  letter: 

"  Jamaica,  lith  March,  1 785. 
«  I  send  you  enclosed  a  bill  of  lading  for 
u  what  goods  I  have  got  on  board  the  Tyger.  This  will  acquaint 
"  J0**  °f  my  being  obliged  to  assign  the  other  bills  of  lading  to  Coppell 
"  and  Company  fir  the  security  of  the  payment  of  the  bills  drawn  in 
u  their  favour,  &c." 

A  short  time  after  the  receipt  of  this  letter,  Fairbrother  in- 
dorsed the  bill  of  lading  above-mentioned  to  Messrs.  Co/dwell  and 
Company,  the  present  plaintiffs ;  who,  after  they  were  in  pos- 
session of  it,  advanced  two  sums  amounting  together  to  219/. 
13/.  Sd.  for  the  use  of  Thompson. 

The  other  two  bills  of  lading  for  different  parts  of  the  cargo,1 
making  up  the  whole  together,  were  to  deliver  to  the  order  of  tin- 
shipper  or  his  assigns,  and  indorsed  by  Thompson  as  follows:  "  De- 
«  liver  the  within  to  Messrs.  Thompson  and  Fairbrotber,  provided  *  - 
« they  engage  to  pay  the  net  proceeds  to  Messrs.  France  and     g 

«  nephew^  ^ 
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<c  nephew,  otherwise  deliver  them  to  the  order  of  James  France 
**  nephew  on  account  of  Coppell  and  Goldwin." 

These  last  bills  of  lading  had  been  delivered  into  the  hands  of 
Coppell  and  Goldwin  by  Thompson  at  the  time  when  he  wrote  the 
letter  of  the  1 8th  of  March,  1785  to  Fairbr other,  as  appeared  by 
that  letter,  and  were  afterwards  received  by  France  and  Com- 
pany on  the  6th  June,  1785,  in  a  letter  from  Messrs.  Coppell and 
Goldwin,  -dated  16th  April. 

Captain  Ball,  the  defendant,  arrived  at  Liverpool  on  the  19th 
June,  1785,  having  on  board  his  ship  the  goods  in  question. 

The  day  after  his  arrival  the  plaintiffs  demanded  the  goods  of 
him,  when  he  acknowledged  the  bill  of  lading,  but  said  that  he 
could  not  deliver  the  goods  without  the  consent  of  the  owners  of 
the  ship,  who  were  France  and  Company. 

On  the  next  day  the  plaintiffs  saw  France,  and  repeated  their 
demands,  tendering  at  the  same  time  all  charges  of  freight,  6fr. 
France  said,  that  neither  he  nor  the  Captain  would  deliver  the 
goods,  unless*  upon  a  promise  that  the  net  proceeds  should  be 
paid  to  him*    This  was  refused  by  the  plaintiffs. 

Willes,  J.  then  observed,  that  on  the  trial  several  points 
had  been  made  by  the  plaintiffs ; 

1st,  That  the  Captain  had  no  right  to  retain  the  goods  in 
question,  for  that  he  was  liable  in  an  action  of  trover  on  the  bill 
of  lading  signed  by  him. 

But  in  answer  to  it,  he  had  considered  this  in  reality  as  an 
action  between  the  plaintiffs  and  France  and  Company,  and  that 
the  defendant  who  was  captain  of  the  ship  was  merely  a  trustee 
for  one  or  the  other,  and  was  indemnified  in  the  mean  time. 
That  he  was  in  a  similar  situation  to  a  sheriff7,  when  contrary  de- 
mands are  made  by  the  assignees  of  the  bankrupt  and  a  creditor 
claiming  under  an  execution. 

adly,  It  was  insisted  that  the  defendant  had  done  wrong,  in 
refusing  to  deliver  the  goods  according  to  the  first  bill  of  lading 
signed,  by  which  he  had  bound  himself. 

As  to  this  point,  he  had  left  it  to  the  jury  to  consider  under 
the  particular  circumstances  in  which  all  the  parties  stood.  He 
had  represented  to  them  that  the  defendant  was  master  of  France 
and  Company's  ship,  and  was  charged  to  deliver  the  goods  to 
them  by  Coppell  and  Goldwin. 

That  the  conduct  of  Fairbrother  was  in  some  degree  culpable, 
in  assigning  the  bill  of  lading  over  to  the  plaintiffs  immediately 

after 
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1 78*5*    after  he  tad  received  it,  against  what  he  knew  to  be  the  design  of 
his  principal. 

And  that  as  the  plaintiffs,  and  Frana  and  Company,  were  both 
m ma     fair  creditor,  and  km*  fide  holders  of  the  bills,  he  who  had  first 
gat  possesion  by  a  legal  title  ought  to  be  preferred ;  and  that  for 
this  purpose  the  possession  of  CoppeH  and  Gohhuin  was  to  be  con- 
sidered as  the  possession  of  France  and  Company. 

3dly,  It  was  objected  that  France  and  Company  were  not 
creditors  of  Thompson  f  because  the  bills  of  exchange  were  not  due* 
and  therefore  that  they  had  no  equitable  lien  on  the  goods. 

But  that  was  answered  by  saying,  that  the  consideration  for 
ihete  bills  had  actually  been  advanced  by  France  and  Company. 

4thly,  It  was  insisted  that  the  consignment  of  these  goods  was 
bound  by  the  mortgage  to  the  plaintiffs,  executed  bj  Bromfieid 
under  the  power  of  attorney. 

This  was  answered,  by  saying  that  the  mortgage  did  not  affect 
this  transaction,  being  subsequent  in  point  of  time*  That  at  all 
events  it  was  only  a  covenant  which  bound  the  covenantor  per* 
sonally. 

Under  these  directions  the  jury  had  given  their  verdict  for  the 
defendant,  of  which  he  had  no  reason  to  disapprove. 

Scott,  Wooa\  and  Law,  shewed  cause  against  the  rule,  and  di- 
rected their  arguments  to  two  grounds,  on  one  of  which  they 
supposed  that  the  plaintiffs  meant  to  rery. 

ist,  That  the  bill  of  lading  Indorsed  to  them,  being  actually 
signed  before  the  other,  vested  such  a  property  in  them,  as  en- 
abled them  to  maintain  this  action.    Or, 

2dly,  That  under  the  agreement  to  consign  to  them  in  the 
mortgage  deed,  they  had  a  right  to  these  goods. 

They  observed,  that  in  order  to  clear  this  transaction  it  was 
necessary  to  consider  the  different  relations  of  the  parties  to  each 
Other. 

After  August^  1784,  Fedrhrother  no  longer  acted  as  the  general 
agent  of  Thompson,  but  under  a  special  direction  accompanying 
each  cargo  consigned  to  him ;  therefore  he  had  no  longer  the  ar- 
bitrary disposition  of  Thompson9*  property.  BromfiM  was  at 
that  time  appointed  the  general  agent.  The  nature  of  this 
Itectiofc  between  Fairhrother  and  Thompson  was  perfectly 
known  to  the  present  plaintiffs.  Previous  to  their  gettittg 
session  of  the  first  bill  of  lading,  the  plaintiffs  had  taken  a  mort 
gage  on  ttompfrf*  estate  for  7000/.  for  a  debt  of  4000JL  on 
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At  this  time  France  and  Company  were  also  creditors  of'  t?8$* 

Thompson,  upon  bills  of  exchange  drawn  by  him  to  the  amount • 

of  3000/.  for  money  which  had  been  advanced  to  him  through  ^J^ 
die  hands  of  Coppell  and  Goldwin,  who  were  agents  of  France  and  jH"* 
Company.  Under  these  circumstances  the  bills  of  lading  were 
signed,  Thompson  intending  that  Fairbrother  should  apply  these 
goods  in  discharge  of  the  bilk  of  exchange  which  were  in  the 
possession  of  Fernet  and  Company.  But  the  plaintiffs  contend 
that  the  bill  of  lading  which  consigned  the  goods  to  Fairbrother 
having  been  actually  first  signed  by  the  defendant,  and  Fair- 
hrdher  having  afterwards  indorsed  it  over  to  them,  the  defend* 
tot  is  concluded  by  his  own  act.  In  answer  to  this*  they 
observed  that  Fairbrother  being  merely  the  agent  of  Thompson  for 
a  specific  purpose,  and  not  having  a  general  power  over  the 
consignment,  which  was  known  to  the  defendant,  it  Was  no- 
thing more  than  an  undertaking  by  him  to  deliver  the  goods  to 
Fairbrother  for  the  purpose  of  being  disposed  of  according  to 
directions  from  Thompson,  and  therefore,  as  between  Thompson 
and  Fairbrother,  under  whom  the  plaintiffs  claim,  Fatrbn&ber 
had  indorsed  this  bill  of  lading  over  to  the  plaintiffs  without 
any  authority,  and  against  conscience;  and  there  being  a  gene* 
ral  communication  between  Fairbrother  and  the  plaintiffs,  that, 
they  either  had  or  might  have  had  notice,  unless  they  were 
guilty  of  great  negligence,  that  these  goods  were  originally 
devoted  to  take  up  the  bills  which  were  in  the  possession  cf 
France  and  Company. 

But  even  supjy>sing  that  any  stress  is  to  be  laid  upon  the  plain* 
tiff's  bill  of  lading  having  been  the  first  actually  signed,  yet  that 
will  have  no  weight  under  these  circumstances }  for,  according 
to  the  nature  of  Fan-brother**  authority,  if  Thompson  had  merely 
sent  him  a  letter,  ordering  him  to  deliver  the  net  proceeds 
of  the  goods  to  France  and  Company,  that  would  have  been 
sufficient.  Then  there  is  no  good  ground  to  represent  these 
bills  of  lading  as  inconsistent,  for  the  second  bill  of  lading 
amounted  to  ru>  more  than  a  special  appropriation  of  the  goods 
which  were  to  be  delivered  to  Fairbrother  under  die  first  bill  of 
lading,  and  came  in  lieu  of  a  letter,  or  other  specific  order  from 
Thompson.  The  defendant  therefore,  being  apprized  of  the  mode 
of  dealing  between  Fairbrother  and  Thompson,  only  bound  him- 
self to  deliver  thfe  property  to  Fairbrother,  as  the  special  agent 
of  Thompson,  and  Fdrbrotber  w*t  .afterward!  to  deliver  the  net 

proceeds 


Ball. 
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1786.    proceeds  according  to  further  directions  from  Thompson,  which 

1  were  contained  in  the  second  bill  of  lading.     The  defendant 

Cald-     therefore  has  complied  with  his  duty,  for  the  goods  were  offered 

again*     to  be  delivered  to  the  plaintiffs,  provided  they  would  promise  to 

pay  the  net  proceeds  to  France  and  Company. 

It  is  not  contended  that  any  money  was  advanced  by  the  plain- 
tiffs  at  the  time  of  assigning  over  the  bill  of  lading  to  them:  but 
it  is  said  that  two  small  sums  were  afterwards  advanced  by  them 
on  the  credit  of  the  bill  of  lading ;  but  it  is  much  to  be  doubted 
Whether  the  money  was  advanced  on  that  account ;  for  the 
plaintiffs  had  at  that  time  a  large  mortgage  on  Thompson's  estate, 
which  was  more  than  sufficient  to  cover  their  debt.  And  indeed 
the  sums  advanced  were  so  small  that  they  could  only  be  colour- 
able, for  they  must  have  known  that  they  were  not  sufficient  to 
answer  the  pressing  demands  of  Thompson.  Besides,  if  the  fact 
were  so,  it  was  done  at  their  own  peril  under  notice  of  Fair- 
brother's  limited  authority ;  for  before  that  time  they  had  treated 
with  Bromfield  as  the  general  agent  of  Thompson. 

Fairbrother  was  during  all  this  transaction  in  the  habit  of  com- 
municating his  letters  to  the  plaintiffs.  In  the  letter  dated  6th 
December  1784,  Thompson  took  notice  that  he  had  heavy  bills 
outstanding  against  him,  for  the  payment  of  which  he  should 
ship  200  hogsheads  on  board  the  Tyger,  Captain  Ball.  It  was 
clear  therefore  from  that  letter,  which  the  jury  had  a  right  to 
presume  that  the  plaintiffs  had  seen,  that  the  goods  in  question 
were  sent  to  Fairbrother  to  take  up  those  bills  which  were  in  the 
possession  of  France  and  Company,  for  there  were  no  other  heavy 
bills  except  those.  The  plaintiffs  must  have  known  therefore 
that  there  was  a  special  lien  meant  to  be  fixed  on  this  property; 
and  the  letter  of  the  23d  January  confirmed  it,  because  it  shewed 
that  Thompson  held  the  same  intention  that  he  had  manifested  in 
the  former  letter ;  and  is  also  very  important,  because  it  proves 
negatively,  not  only  that  Thompson  had  110  idea  of  sending  die 
goods  to  the  plaintiffs,  but  that  he  had  also  expressly  intended  to 
exclude  them,  for  he  desired  Fairbrother  to  call  upon  them  and 
make  them  satisfied  till  he  came  to  England. 

No  argument  in  favour  of  the  plaintiffs  can  be  drawn  from  the 
circumstance  of  their  having  insured  this  cargo  by  the  direction 
of  Fairbrother,  he  himself  having  no  authority  from  Thompson  to 
order  any  such  insurance  till  the  receipt  of  the  letter  of  the  1 5th 
March,  which  was  long  afterwards ;  and  it  was  gross  negli- 
gence 
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grace  in  the  plaintiffs,  knowing  Fatrbrother^s  limited  commis- 
sion, not  to  demand  a  sight  of  his  authority  for  making  such  an 
order. 

It  was  therefore  for  the  jury  to  determine  under  all  these  cir- 
cumstances whether  the  plaintiffs  had  or  had  not  actual  notice 
that  these  goods  were  consigned  to  Fairbrother  for  the  special 
purpose  of  paying  the. bills  in  the  hands  of  France  and  Com- 
pany; and  the  verdict  has  determined  that  they  had. 

Hitherto  this  case  has  only  been  considered  on  the  presump- 
tion of  fraud  or  wilful  negligence  on  the  part  of  the  plaintiffs* 
But  in  point  of  law  this  property  was  vested  in  France  and  Com- 
pany before  the  plaintiffs  were  in  possession  of  their  bill  of  la- 
ding. All  the  bills  of  lading  had  an  existence  when  the  letter 
of  the  1 8th  March  was  written.  Thompson  had  then  put  the 
second  bill  of  lading  into  the  hands  of  Coppell  and  Goldwin  for 
the  use  of  France  and  Company.  The  first  bill  of  lading  was  at 
that  time,  and  for  long  afterwards,  in  abeyance,  it  not  having 
reached  Fairhrother.  Therefore  not  only  the  right  of  property 
was  vested  in  France  and  Company  in  point  of  law,  but  they 
were  also  in  possession  in  point  of  fact,  for  the  goods  were  ac- 
tually on  board  a  ship  belonging  to  them. 

At  all  events  the  agent  could  do  no  more  than  the  principal. 
Had  Thompson  himself  been  in  England,  he  could  not  have  de- 
livered this  cargo  to  the  plaintiffs  after  Coppell  and  Goldwin  had 
been  put  in  possession  of  the  bill  of  lading. 

2dly,  As  to  the  mortgage,  allowing  it  to  have  been  warranted 
by  the  power  of  attorney,  it  could  make  no  difference  in  this 
case  as  between  the  plaintiffs  and  France  and  Company  j  for 
the  covenant  to  consign  the  produce  of  Thompson's  estate  could 
only  be  binding  upon  him,  and  could  not  affect  France  and 
Company,  who  were  in  possession  under  a  legal  title  in  the 
mean  time.  But  this  mortgage  was  not  executed  pursuant  to 
the  power  of  attorney.  The  power  was  expressly  given  in 
order  to  raise  money  for  Thompson,  and  not  for  the  purpose  of 
securing  an  old  debt. 

Wilson,  Cbambre,  and  S.  Heywood,  contra  %  contended  that  as 
the  plaintiffs  were  in  possession  of  the  first  bill  of  lading,  which 
was  signed  by  the  defendant,  it  was  conclusive  as  against  him.  A 
bill  of  lading  is  as  negotiable  as  a  bill  of  exchange.  It  is  an 
undertaking  by  the  captain  to  deliver  the  goods  specified  there- 
in either  to  the  consignee,  or  to  his  assigns.    The  defendant, 

.  therefore, 
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1 786.  therefore,  having  signed  one  biH  of  lading*  acted  fraudulently  in 
signing  another  which  was  inconsistent  with  The  first.  But  in 
every  case  where  there  are  two  inconsistent  bills  of  lading*  the 
Ball,  first  hin4s  the  captain  and  owners.  If  the  other  bills  of  lading 
had  been  of  the  same  tenor  and  diate  as  the  first*  CoppdlvtA  GM> 
win  could  have  derived  no  title  under  them*  because  in  order  to 
negotiate  them  they  ought  to  have  been  indorsed  by  Fbirhvikei\ 
as  well  as  Thompson. 

Admitting  that  the  defendant  is  to  be  considered  as  a  trustee, 
yet  he  is  a  trustee  for  those  persons  to  whose  order  he  himself 
signed  the  bills  of  lading,  and  if,  after  having  signed  one,  he  en- 
tered into  a  subsequent  contract  inconsistent  with  such  trust*  he 
is  guilty  of  a  breach  thereof*  for  which  he  is  personally  answer- 
able. He  is  not  in  a  similar  situation  to  a  sheriff,  who  knows 
not  whom  to  prefer  of  two  contending  parties,  to  whose  several* 
claims  he  is  not  privy,  and  who  therefofre  comes  to  the  Court 
for  an  indemnity,  or  seeks  it  from  the  parties ;  for  here  these 
contradictory  claims  are  set  tip  in  consequence  of  the  defendant's 
own  wrong,  and  could  not  have  happened  without  The  de- 
fendant therefore  has  made  himself  liable. 

But  even  considering  this  merely  as  a  question  of  right  be* 
tween  the  plaintiffs  and  France  and  Company,  the  plaintiffs' 
title  ought  to  be  preferred,  because  they  derive  it  under  the  first 
bill  of  lading. 

Willes,  J.  gave  no  further  opinion,  but  declared  himself 
satisfied  with  the  verdict. 

Ashhurst,  J.  I  do  not  think  upon  the  whole  of  this  trans- 
action that  this  can  be  considered  as  a  verdict  either  against 
evidence  or  law,  and  therefore  there  ought  not  to  be  a  new  trial. 

There  is  no  reason  for  saying  that  either  the  plaintiffs  or  Frond 
and  Company  are  not  equitable  holders  of  the  several  'bills  of 
lading.  When  equity  is  equal  between  the  parties,  a  legal  title 
must  prevail.  This  reduces  the  question  to  a  mere  point  of  law. 
I  shall  put  out  of  the  question  all  the  letters,  which  ought  noL 
to  prejudice  the  plaintiffs,  because  they  were  not  proved  to  havfe 
had  actual  notice  of  them ;  neither  ate  they  guilty  of  neglfgen 
in  not  having  endeavoured  to  learn  their  contents.  Thcf  km 
that  Fatrbtvtber  acted  as  the  agent  of  Thompson,  and  had 
reason  to  be  suspicious  of  his  authority. 

Upon  the  merits  of  die  case,  the  leaning  of  my  inclinati 
would  rather  be  in  favour  of  the  defendant,  whom  I  consider 
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the  servant  of  France  and  Company,  than  in  fit  our  of  the  plain-     1786. 
tiffs,  because  they  have  got  another  security. 


But  in  point  of  law  also  the  plaintifls  are  not  entstfed  to  re-  £*">*«"• 


cover.  Three  bills  of  lading  were  signed  by  the  captain :  the  Ball. 
fint  is  a  general  one,  consigning  die  whole  cargo  to  the  order  of 
JUmpsm  and  Fairbrtfher  ,  the  other  two  are  partial  consign- 
ments of  different  parts  of  the  same  cargo  to  the  order  of  the 
shipper.  If  it  could  be  proved,  or  there  was  any  reason  to  infer 
that  the  defendant  meditated  a  fraud  on  any  person,  that  would 
afford  an  argument  as  against  him  5  but  no  fraud  can  be  pre- 
sumed here. 

I  do  not  see  indeed  the  reason  of  making  these  bills  of  lading 
in  a  different  form,  but  the  captain  might  suppose  them  to  be 
the  same  in  effect ;  for  he  knew  that  Fairbrother  was  merely  an 
agent  for  Thompson.  Therefore  I  do  not  think  that  they  can  be 
said  to  be  inconsistent  $  they  are  all  of  them  in  substance  to  the 
order  of  the  shipper.  Whoever  then  was  first  in  possession  of 
either  of  these  bills  of  lading  had  the  legal  title  vested  in  him. 

It  appeared  by  the  letter  of  the  1 8th  of  March,  that  at  that 
time  Thompson  had  indorsed  two  of  the  bills  of  lading  to  the 
agents  of  France  and  Company.  In  tny  opinion,  that  was  an 
immediate  transfer  of  the  legal  interest  in  the  cargo,  and  that 
same  letter,  which  also  conveyed  the  other  bill  of  lading  to  Fair* 
brother,  gave  him  notice  of  this  indorsement. 

It  was  argued  that  the  defendant  was  bound  to  deliver  the 
fcargo  according  to  his  undertaking ;  but,  as  he  knew  of  this  in* 
dorsement  to  Coppell  and. Goldwin,  he  considered  himself  bound 
to  deliver  die  cargo  according  to  that  bill  of  lading,  which  was 
first  possessed  by  one  of  the  parties.  He  then  concluded  that 
lie  should  fulfil  his  undertaking  by  delivering  to  the  order  of 
die  shipper.  As  to  the  plaintiffs  being  in  possession  of  the  bill 
of  lading  under  which  they  claim,  before  the  other  two  arrived 
in  England,  the  time  of  their  arrival  cannot  vary  the  case,  for 
the  legal  title  was  vested  in  Coppell  and  Goldwin  by  their  being 
indorsed  to  them. 

Buller,  J.  Several  objections  have  been  made  to  this  ver- 
dict; but  the  case  is  confined  to  a  very  narrow  compass. 

The  first  objection  was,  that  the  defendant  had  no  right  to 
withhold  the  goods  after  demand  made  by  the  holder  of  the 
bi&  of  lading.  Hie  answer  given  to  it  was,  that  he  was  in- 
demnified, and  that  it  ought  to  be  considered  as  an  action  be- 

tween 
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1786.     twccn  Ac  plaintiffs  and  France  and  Company.  .  But  I  do  act 
think  that  the  doctrine  of  indemnity  applies  to  such  cases  as 


C«Sw#lL  t'lC8C'     Besides,  it  always  applies  against  a  defendant,  and  not 

Ball,     for  him.     If  it  appear  that  a  defendant  stands  in  the  place  of  a 

third  person,  he  shall  not  be  permitted  to  avail  himself  of  any 

objection  against  the  merits  of  the  case,  which  such  third  person 

could  not  have  availed  himself  of. 

The  2d  objection  was,  that,  as  there  were  different  bills  of 
lading,  the  defendant  was  bound  tp  deliver  the  cargo  according 
to  the  first  bill  of  lading  actually  signed. 

This  being  the  real  point  of  the  case,  I  shall  reserve  it  till  last 

3d  Objection.  That  as  the  plaintiffs  and  France  and  Com- 
pany were  bond  fide  holders  of  these  bills  of  lading,  they  who 
first  got  possession,  as  between  these  parties,  were  to  be  preferred. 

But  bare  possession  conveys  no  title,  as  between  persons  claim- 
ing under  different  rights.  The  question  here  is,  who  has  the 
legal  title  ?  For  the  person  who  first  gets  possession  under  the 
legal  title  must  prevail. 

4thly.  That  France  and  Company  were  not  creditors  to 
Thompson  at  the  time  that  the  bills  were  indorsed  to  them.  But 
that  is  not  so.  For  they  stood  in  the  situation  of  payees  of  the 
bill*  of  exchange,  for  which  they  had  given  a  valuable  coo* 
sideration. 

The  last  objection  was,  that  the  plaintiffs  were  entitled  under 
the  covenant  contained  in  the  mortgage  to  consign  to  them. 
The  answer  given  to  that  was  right 5  that  the  mortgage  had 
nothing  to  do  with  this  question.  It  was  subsequent  to  the 
transaction ;  and  besides,  it  was  only  a  covenant  to  consign, 
which  could  not  bind  third  persons. 

Now  as  to  the  principal  point,  it  is  material  to  consider  the 
nature  of  a  bill  of  lading.  It  is  an  acknowledgment  under  the 
hand  of  the  captain,  that  he  has  received  such  goods,  which  he 
undertakes  to  deliver  to  the  person  named  in  that  bill  of  lading* 
It  is  assignable  in  its  nature ;  and  by  indorsement  the  property 
is  vested  in  the  assignee.  It  is  now  clearly  settled  that  goods  at 
tea  may  be  so  assigned.  This  doctrine  is  laid  down  in  Evans 
and  Marietta  1  Lord  Ray.  271.  and  is  recognized  by  Lord 
Mansfield  in  WrigU  and  Another  v.  Campbell  and  Another. 
4  Burr.  2051; 

It  is  argued  that  the  captain  must  be  answerable  at  all  events 
in  this  action,  because  he  signed  the  first  bill  of  lading  to  the 

ord< 
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order  of  Thompson  and  Fairbrother >  who  indorsed  it  to  the  plain*     1786. 

tiffs.    I  think  it  very  material  to  consider  who  Fairbrother  was.  — 

He  had  no  interest  in  these  goods ;  and  he  was  known  to  all  the  ^AE"" 
parties  to  be  the  agent  of  Thompson.  Then  Fairbrother  must  be  *g*i** 
considered  as  Thompson  himself.  The  bills  of  lading  were  all  to 
the  order  of  Thompson;  he  had  then  the  absolute  control  over  the 
goods ;  and  might  have  unshipped  them  if  he  had  so  pleased. 
So  that  they  are  not  like  goods  consigned  to  a  third  person,  for 
they  remained  under  the  power  of  Thompson  all  the  time  till  he 
indorsed  the  bills  of  lading.  If  Thompson  and  Fairbrother  are  to 
be  considered  as  the  same  person,  it  is  the  same  as  if  the  bills  of 
lading  were  to  the  order  of  Thompson  alone.  Then  the  question 
is,  who  has  the  prior  right  under  him  ? 

It  was  said  by  the  plaintiffs'  counsel,  that  the  defendant  was 
the  agent  of  France  and  Company,  and  that  they  must  be  taken 
to  know  what  he  did;  but  that  makes  against  the  plaintiffs;  for 
at  the  time  when  Thompson  assigned  the  two  bills  of  lading  to  Cop- 
pell  and  Galdwin,  the  defendant  knew  that  he  had  the  other  in  his- 
hands,  and  could  not  therefore  have  assigned  it  to  any  other 
person.  The  defendant  then  acted  fairly,  and  it  could  only 
happen  by  the  subsequent  misconduct  of  Thompson,  namely,  by 
his  afterwards  indorsing  one  of  the  bills  of  lading  to  another 
party,  that  any  difficulty  could  arise. 

Then  the  question  is,  whether  this  bill  of  lading,  being  made 
in  favour  oi  Thompson  and  Fairbrother  jointly,  can  be  distinguish- 
ed from  one  made  in  favour  of  Thompson  only  ?  I  think  it  cannot, 
because  Fairbrother  was  known  to  the  parties  to  be  the  agent  of 
Thompson* 

As  therefore  this  transaction  is  to  be  considered  in  the  same 
light  as  if  all  the  bills  of  lading  had  been  made  to  the  order  of 
Thompson  alone,  how  does  the  question  stand  as  between  the 
plaintiffs  and  France  and  Company  ?  Both  parties  claim  under 
Thompson:  but  France  and  Company  have  the  first  legal  right ; 
for  two  bills  of  lading  were  first  indorsed  to  them,  and  the  letter 
which  conveyed  the  other  bill  of  lading  to  Fairbrother  apprized 
at  the  same  time  of  this  indorsement. 

(a)  Rule  discharged, 

(•)  Vide  post,  HiUtrt  r.  Carter,  745.  and  Litttarrotv  v.  Mason,  %  vol  63. 


The 
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KdMtuin,      The  King  against  The  Inhabitants  of  St.  Peter 
4917  in  the  Borough  of  Derby. 

ctiSSte     T^O  justices  made  an  order  for  the  removal  of  Benjamin 
to  a  pauper  Pratt,  Mary  his  wife,  and  their  four  children,  from  the 

t^Zt   P*™h  of  St- Peter  in  thc  horough  of  Derby  to  the  parish  of  Chad- 
given  by  the  desden  in  the  county  of  Derby ;  and  the  Sessions,  on  appeal, 
wm*  ***      quashed  that  order;  and  stated  the  following  case  for  the  opinion 
of  this  Court. 

Benjamin  Pratt  the  pauper,  on  the  5th  of  November,  1751, 
was  bound  apprentice  for  seven  years  to  Joseph  Pinn  in  the 
parish  of  All  Saints  in  Derby,  to  which  place  Pinn  had  a  certifi- 
cate from  the  parish  of  Smalley.  The  pauper  served  his  master 
in  All  Saints  about  five  years  and  an  half.  And  the  master 
with  his  family,  at  Lady  Day,  1757,  removed  to  Chaddeeden, 
tfhere  he  resided  till  the  14th  of  January,  1758,  when  Smalley 
granted  Pinn  a  certificate*  Between  Lady  Day,  17571  and  the 
14th  January,  1758,  the  pauper  served  his  master  upwards  of 
forty  days  in  Chaddesdm.  Phm  the  master  never  returned  to 
AH  Saints,  but  continued  at  Chaddesdm  under  the  certificate. 
The  pauper  returned  to  All  Saints  in  the  Summer,  1758,  and' 
served  his  master  there  upwards  of  forty  days  after  Smalley  had 
granted  the  certificate  to  Chaddesdm.  The  Sessions  were  of 
opinion  that  the  pauper  gained  a  settlement  by  such  last  service 
in  All  Saints. 

The  only  question  was,  whether  the  second  certificate  to  the 
parish  of  Chaddesden  discharged  the  former  one  to  the  pariah  of 
All  Saints,  they  having  both  been  given  by  the  parish  of  Smalley? 
The  Court,  being  of  opinion  that  this  question  was  determined 
by  the  case  of  die  King  against  The  Inhabitants  of  Birdham{a), 
discharged  die  rule,  without  hearing  any  argument* 
Mingay  in  support  of  the  rule. — Coke  against  it. 

Order  of  Sessions  affirmed* 

(a)  HH.  %$  Oto.  3.  B.  R. 
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The  King  against  The  Dock  Company  of  Hull.    2J3E 

TWO  justices  allowed  a  rate  made  for  the  relief  of  the  poor  Lm*  pur- 
_  chased  by  a 

of  the  parish  of  Sculcoates,  in  the  East  Riding  of  the  county  company, 

Upon  appeal,  the  Sessions  confirmed  the  said  rate,  and  stated  a  dock,ac« 
the  following  case :  ™^cttf° 

That  in  pursuance  of  an  act  of  parliament  made  in  the  ipth  ^vu^' 
year  of  his  present  Majesty,  entitled  "  An  act  for  making  and'  claret  that 
«  establishing  public  quays  or  wharfs  at  Kingston  upon  H*U,  j£^£|£ 
"  for  the  better  securing  his  Majesty's  revenues  of  customs,  and  con  shah  be 
«  for  the  benefit  of  commerce  in  the  port  of  Kingston  upon  A^A^penonal 


"  for  making  a  basin  or  dock,  with  reservoirs,  sluices,  roads,  P^P^y* 

0  ,  are  rateable 

<c  and  other  works,  for  the  accommodation  of  vessels  using  the  to  the  poor 
««  said  port,  and  for  appropriating  certain  lands  belonging  to  his  ^oTSTSe 
'*  Majesty,  and  for  applying  certain  sums  of  money  out  of  his  annual  pro- 
"  Majesty's  customs  at  the  said  port  for  those  purposes,  and  for 
"  establishing  other  necessary  regulations  within  the  town  and 
"  port  of  Kingston  upon  HwJJ,"  The  commissioners  in  and  by 
the  said  act  appointed  did,  before  the  making  of  the  said  dock  or 
basin,  purchase  divers  lands  and  grounds  in  the  said  parish  of 
Sadcoatety  all  which  lands,  as  well  before  the  purchase  thereof 
as  afterwards,  were  assessed  to,  and  did  pay,  the  land-tax  and  all 
parochial  assessments  to  the  parish  of  Scidcoatss  in  common  with 
all  die  other  lands  in  that  parish ;  and  that  the  said  Dock  Company 
did  cut  and  convert  three  acres,  two  roods,  and  twenty-nine 
perches  of  land,  part  of  the  said  lands  so  purchased  as  aforesaid, 
and  lying  ^within  the  parish  of  Sculcoates  aforesaid,  into  the  said 
dock  or  basin.  And  that  the  same  are  now  part  thereof,  the 
whole  dock  or  basin  containing  ten  acres* 

That  in  that  part  of  the  said  dock  or  basin  within  the  parish 
of  icukoaUs,  twenty  or  thirty  ships  or  vessels,  or  thereabouts, 
frequently  lie  and  are  moored  for  several  months  together,  par- 
ticularly in  the  winter  season  $  and  that  the  apprentices  belong- 
ing to  such  ships  usually  lie  on  board  such  ships  or  vessels  during 
all  the  time  they  are  so  stationed. 

That  in  the  year  1783,  the  said  Dock  Company  received  for 
tonnage  of  ships  granted  by  the  said  act  5000/.  and  expended  in 

officers' 
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1786.     officers'  salaries  and  requisite  repairs  1300/.  so  that  the  net  pro- 
ceeds amounted  to  3700/. 


T^ha°       ^at  *c  sa*d  &**  Company  do  not  owe  or  stand  indebted  to 

The  Dock  any  person  or  persons  in  any  sum  of  money  or  security  at  interest, 

°HvlZ  °  either  borrowed  under  the  authority  of  the  said  act  or  otherwise. 

That  there  are  120  dock  shares  in  this  Company  of  500/. 
each,  on  which  the  several  proprietors  hare  only  actually  ad- 
vanced and  paid  300/.  for  each  share,  and  that  the  same  now 
sell  at  525/. 

That  on  the  7th  day  of  May,  1784,  an  assessment  was  laid  on 
the  lands  and  tenements  in  the  said  parish  of  Sculcoates  for  the 
relief  of.  the  poor  therein  for  the  year  1784,  at  one  shilling  and 
four  pence  in  the  pound,  which  rate  was  afterwards  duly  allow- 
ed by  two  of  his  Majesty's  justices  in  and  for  the  said  Riding, 
and  published  in  the  parish  church  of  Sculcoates,  according  to  the 
statute  in  that  behalf  made,  and  is  in  the  words  following : 

"  For  that  part  of  the  Dock  lying  in  the  parish  of  Sculcoata, 
tool.— 59/.  6s.  Sd.n 

Bearcroft  and  Wilson  shewed  cause  against  a  rule  which  had 
been  obtained  last  term  to  quash  this  order  of  Sessions,  confirm- 
ing the  rate,  ' 

It  appears  by  the  order  of  Sessions  that  the  land  purchased  by 
the  JDock  Company  was  assessed  to  the  land-tax,  and  paid  all  pa- 
rochial assessments  to  the  parish  of  Sculcoates,  as  well  before  as 
after  the  purchase.  This  is  therefore  Only  land,  which,  by  im- 
provements, produces  more  than  it  did  before;  and  the  improved 
value  can  afford  no  reason  why  it  should  cease  to  be  assessed. 
The  rate  has  been  increased  in  proportion  to  the  improved  value 
of  the  land.  This  is  not  like  the  case  of  a  toll  or  lighthouse, 
which  before  was  not  rateable  at  all.  If  it  be  objected  that  this 
property  is  rated  as  land,  when  the  act  has  made  it  personal  pro- 
perty, the  answer  is,  that  the  Legislature  in  this  consulted  only 
die  convenience  of  the  owners  of  shares,  and  did  not  mean  to 
alter  the  nature  of  the  property,  so  as  to  exempt  it  from  the  pay- 
ment of  rates  and  taxes,  to  which  it  was  liable  before j  but 
merely  to  subject  it  to  the  same  easy  rules  of  alienation  as 
chattels.  This  is  therefore  like  a  chattel  interest  in  fend,  which 
is  indisputably  rateable. 

Erskine  and  Garronv,  contra,  did  not  contend  that  personal, 
property  generally  was  not  rateable :  but  it  did  not  follow  that=- 

thii 
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this  species  of  personal  property  fell  within  the  principle  of  those     1 786. 
cases  that  determined  that  such  sort  of  property  was  rateable. 


It  was  the  intention  of  the  Legislature  that  this  property  should  T^^a 
be  exempted  from  all  rates  and  taxes ;  for  the  proprietors  were  The  Dock 
engaged  in  a  very  hazardous  undertaking  for  the  benefit  of  the     Hull. 
public,  the  profits  of  which  were  very  precarious. 

In  the  case  of  the  King  v.  Richardson  (0),  lead  mines  were  de- 
termined not  to  be  rateable  property  on  account  of  the  great 
hazard  and  expense  with  which  those  kind  of  adventures  arc 
generally  attended ;  though  one  reason  given  in  that  case  was, 
that  lead  mines  were  not  mentioned  in  the  43  Eliz.  c.  a.  but 
coal  mines  were  *  and  it  was  said,  that  the  insertion  of  one 
was  an  exclusion  of  the  other. 

In  Rovds  v.  Gelh  and  another  (i)  the  Court  held  the  lessee 
of  lead  mines  in  such  case  liable.  They  therefore  distinguished 
between  Kim  and  the  original  adventurers  -,  for  though  his  tc+ 
tewxe  was  uncertain,  he  run  no  risk,  and  was  not  to  be  ranked 
with  that  class  of  adventurers. 

In  the  case  of  the  London  waterworks  (c)  the  Court  doubted 
whether  the  profits  of  an  hazardous  adventure,  which  required 
ip  the  first  instance  a  great  capital,  and  were  subject  to  continual 
losses,  were  rateable.  But  the  case  went  to  the  Exchequer 
CbmmbcTy  where  judgment  was  given  on  another  ground. 

Another  objection  arises  on  the  rate  itself ;  it  professes  to  be 
a  rate  on  lands  and  tenements,  and  yet  it  is  rated  as  the  profits 
of  an  adventure. 

Besides,  the  act  has  expressly  exempted  the  company  from 
the  rate  now  attempted  to  be  imposed,  by  declaring  that  the  shares 
of  the  proprietors  shall  be  considered  as  personal  property. 

Per  Cmriam.    This  is  landed  property  lying  within  the  parish, 
*hich  dearly  was  the  subject  of  a  rate  before  the  passing  of  this 
act  of  parliament.    Then  the  question  is,  whether  the  act  ex- 
cepts this  property,  which  was  rateable  and  rated  before.     But 
tbere  are  no  words  of  exemption.     As  between  the  heir  and 
c*ecutor,  this  is  to  be  considered  as  personal  property :  but  the 
legislature  did  not  intend  to  alter  the  nature  of  it  in  any  other 
•^•pect. 

Rate  and  order  of  Sessions  affirmed  (d). 

C«>  3  *"▼.  1341-  W  C—>P'  451-  (0  CaU"'  WA 

V)  VuL  R.  v.  the  Mayor,  &c  of  London,  post.  4  vol.  ai ;  U  R,  v.  The  Commit- 
*n  of  Salter*  Load  Sluice  Navigation,  ib.  730. 
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M^itS  The  King  against  Edward  Trelawney. 

Conviction   rwiHIS  was  a  conviction  before  two  justices  of  the  peace  on 

under  %%  I  J  * 

Ga.3.  f.47.         the  lottery  act  of  22  Geo.  3.  c.  47. 

!°Uck£l£g       The  toforawtion  stated  «  that  the  defendant,  on  the  18th  of 

the  lottery,   «  March  1786,  riot  regarding  the  statutes  of  our  said  lord  the 

by  %$  Geo.    "  ^ng>  nor  fearing  the  penalties  therein  contained}  did  in  the 

fecrawtte   "  Pari8h  of  St.  ^^  without  Aldgate,  in  the  ward  of  Aldgate, 

information  "  in  the  city  of  London,  receive  of  and  from  one  James  Thomas 

ihatT^l  "  *&*  sum  °J  fi™  shillings  and  three  pence  of  lawful  money  of 

ticket  in  the    «<  Great  Britain,  under  pretence,  promise,  and  agreement,  to  pay  to 

[x  East,  bl"  "  *&  -raw/  y*i»f j  Thomas  one  sixteenth  part  or  share  of  20  guineas, 

»»»•]  cc  to  wit,  £&*  /«wf  of  one  pound  six  shillings  and  threepence,  of  law- 

cc  fill  money  of  Great  Britain,*  <m  the  event  and  contingency  thai 

<c  the  ticket  No.  37 107,  should  be  drawn  fortunate  on  the  yjth  day 

"  of  the  drawing  of  the  lottery,  authorized  and  established  by  an  act 

"  of  parliament,  made  in  the  parliament  of  our  said  lord  the 

<c  king  at  a  Sessions  thereof  holden  at  Westminster  in  the  2$th  year 

€€  of  his  reign,  entitled,  '  An  act  for  granting  to  his  Majesty  a 

"  certain  sum  of  money'  to  be  raised  by  a  lottery/  contrary  to 

"  the  form  of  the  statute  in  such  case  made  and  provided; 

H  whereby  and  by  force  of  the  statute  in  such  case  made  and 

cc  provided  the  said  Edward  Trelawney  hath  for  his  said  offence 

« forfeited  the  sum  of  50/.  &c." 

After  stating  that  the  defendant  had  been  summoned,  and 
pleaded  not  guilty,  the  conviction  proceeded  to  state  that  "  on 
u  the  2  2d  day  of  March,  in  the  26th  year,  tstc.  the  said  James 
u  Thomas,  (a  credible  witness,  tiV.)  saith,  that  he  knows  the 
<c  said  Edward  Trelawney :  and  that  on  Saturday  the  18th  day 
"  of  March  be  went  to  the  office  of  the  said  Edward  Trelawney, 
"  in  the  parish  of  St.  Botolph  without  Aldgate,  in  the  ward  of 
"  Aldgate  aforesaid,  in  the  said  city,  to  inquire  the  price  of  in- 
"  surance  for  a  sixteenth  part  of  20  guineas  prize  only,  and  was 
cc  informed  by  the  said  Edward  Trelawney  that  the  price  was  five 
€*  shillings  and  three  pence;  he  then  requested  the  said  Edward 
€t  Trelawney  to  insure  him  the  ticket  No.  37107,  and  that  the 
"  said  Edward  Trelawney  ordered  him  to  go  to  a  clerk  in  the  office, 
"who  accordingly  insured  him  the  said  ticket  No.  37107,    for 

«  which 
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«  which  he  paid  to  him  the  said  sum  of  five  shillings  and  three     1786. 
c<  pence ;  and  in  consideration  thereof  the  said  clerk  of  the  said 


"  Edward  Trelawney  did  promise  and  agree  to  pay  to  him  the  said     lib** 
w  James  Thomas  one  sixteenth  part  of  20  guineas,  if  the  said  ticket  Triiaw- 
€€  No.  37107,  should  be  drawn  a  prize  on  the  y\th  day  of  the 
cc  drawing  of  the  said  lottery" 

It  then  stated  that,  the  defendant  not  contradicting  this  evi- 
dence, the  justices  convicted  him  in  the  penalty  of  50/.  for  his 
said  offence. 

The  statute,  establishing  the  State  lottery  in  which  the  ticket 
in  question  was  sold,  is  the  25  Geo.  3.  c.  59. :  but  the  penalty  is 
given  under  the  former  general  statute,  22  Geo.  3.  c.  47 ;  the 
13th  section  of  which  enacts  that,  "  in  order  to  prevent  all  ad- 
"  venturing  with  lottery  tickets  in  any  such  (a)  lottery  as  afore- 
"  said,  it  shall  not  be  lawful  for  any  person  or  persons  to  sell  the 
"  chance  or  chances  of  any  ticket  or  tickets  in  any  such  lottery 
"  as  aforesaid  for  a  day  or  any  less  time  than  the  whole  time 
"  of  drawing  in  any  such  lottery,  or  to  insure  for  or  against 
"  the  drawing  of  any  such  ticket  or  tickets,  or  to  receive  any 
€€  money  or  goods  in  consideration  of  any  agreement  to  repay  any 
cc  sum  or  sums,  or  to  deliver  the  same  or  other  goods,  if  any  such 
*'  ticket  or  tickets  shall  prove  fortunate  or  unfortunate,  or  on  any 
"  other  chance  or  event,  relative  to  the  drawing  of  any  such 
"  ticket  or  tickets,  whether  as  to  their  being  drawn  fortunate 
«  or  unfortunate,  or  the  time  of  their  being  drawn,  or  otherwise 
*<  howsoever,  or  under  any  pretence,  device,  form,  denomination 
"  or  description  whatsoever,  to  promise  or  agree  to  pay  any  sum 
"  or  sums,  or  to  deliver  any  goods,  or  to  do  or  forbear  doing 
*  any  thing  for  the  benefit  of  any  person  or  persons,  whether 
«  with  or  without  consideration,  on  any  event  or  contingency 
**  relative  or  applicable  to  the  drawing  of  any  such  ticket  or 
«  tickets,  or  to  publish  any  proposal  for  any  of  the  purposes 
"  aforesaid,  tfc  under  the  penalty  of  50/." 

Ersline  took  four  objections  to  this  conviction. 
1st,  The  information  does  not  distinctly  and  specifically  charge 
the  defendant  with  an  offence  within  the  act.     It  does  not 
charge  him   with  receiving  money  or  goods  in  consideration  of 

(*)  Such  lottery  refers  to  any  Stite  lottery,  which  may  at  any  tine  he  authorised 
fcy  act  of  parliament. 

Q^2  any 
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goods  on  the  event  of  the  tickets  proving  fortunate  or  unfortunate; 


The  Kino  j^  ke  j8  ^m^^  wjt|l  receiving  money  under  pretence,  promise. 


NET. 


against 

T*tLAw-   and  agreement  to  pay;  whereas  the  offence  constituted  by  the  act 
is  receiving  money  in  consideration  of  the  agreement. 

2d  Objection.  It  does  not  appear  that  the  ticket  in  question 
was  a  ticket  in  the  State  lottery.  The  information  should  have 
alleged  that  the  ticket  was  a  ticket  in  the  State  lottery,  esta- 
blished by  act  of  parliament.  Whereas  the  only  mention  that  is 
made  of  the  State  lottery  relates  to  the  time  of  drawing  the  ticket. 

3d  Objection.  There  is  no  such  act  of  parliament  as  that 
stated  on  the  record.  The  Court  are  bound  to  take  notice  of 
the  caption  of  a  statute,  as  well  as  of  the  body  of  it.  This  appears 
on  the  record  to  be  an  act  made  in  a  parliament  held  before  our 
hrd  the  king,  at  a  sessions  thereof  holden  at  Westminster,  in  the 
2$th  year,  &c.  Whereas  the  statute  in  question  passed  at  a 
parliament  begun  and  holden  in  the  24th  year,  isfc.  and  so  con- 
tinued to  the  25th,  tffc. 

In  Rann  and  Green  (a)  the  4th  and  $tb  Ph.  and  At.  was  de- 
scribed to  be  an  act  of  the  4th  Ph.  and  M.  which  was  held  to 
be  fatal. 

4th  Objection.  The  information  charges  that  the  defendant 
committed  the  offence  in  person:  but  the  evidence  shews  that 
the  offence,  if  any,  was  committed  by  his  clerk.  The  Court  will 
not  conclude  that  the  clerk  is  an  agent  for  an  illegal  purpose, 
and  there  is  no  evidence  to  connect  them. 

Sylvester,  control,  was  proceeding  to  support  the  conviction ; 
but  was  stopped  by 

The  Court,  who  said,  that  the  second  objection  must  be  fatal. 
That  the  only  mention  of  the  lottery  in  the  information  was 
relative  to  the  time  of  drawing  the  ticket,  without  stating  that  the 
ticket  on  which  the  insurance  was  made,  was  a  ticket  in  the 
State  lottery. 

On  the  second  objection  therefore  the 

Conviction  was  quashed-. 

(«)  Ctwp.  47* 


Alb: 
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Alexander  against  Owen.  1xtmtSL 

£\  ASE  for  goods  sold  and  delivered.    Plead  the  general  issue,  Whet* 
^  and  a  set-off.    The  cause  was  tried  at  the  last  Assizes  at  delivered 
Lancaster  before  Willes,  Justice,  when  the  plaintiff  was  non-  ^^nt 

Suited.  to  take  a 

On  a  motion  to  set  aside  the  nonsuit,  it  appeared  that  jthft  SafccST" 
plaintiff  had  bargained  to  sell  to  the  defendant  who  lived  at  p«  money 

■m*  *  .  i_    •        j  »•  •       m  payment, 

Manchester  a  quantity  of  tobacco,  the  value  of  which,  in  addition  a  delivery 
to  a  former  debt  of  23/-  for  some  other  tobacco,  amounted  to  £r,u*uc££" 
50A    It  was  agreed  at  the  same  time  between  the  parries  that  the  a  good  bar 
plaintiff  should  take  in  payment  of  that  debt  a  quantity  of  copper  £^£1™ 
halfpence,  which  were  made  up  in  crown  papers,  in  each  of  °^« 
which  was  no  more  than  five  pennyworth  of  good  halfpence ;  and  though  in 
it  was  also  agreed  that,  if  the  amount  of  the  copper  should  ex-  J^Jj^Jg 
ceed  the  value  of  the  tobacco,  some  more  of  the  latter  should  be  money.  An 
sent  to  balance  the  amount.    Part  of  the  tobacco  was  delivered,  t^ct,  if°rc- 
but  the  plaintiff  refused  to  send  the  remainder,  unless  the  de-  winded  as  to 

*  part,  must 

fendant  would  pay  for  the  whole  in  good  money.  Several  sam-  be  rescinded 
ptes  of  this  copper  were  shewn  to  the  plaintiff  at  the  time  of  the  M  iot'm 
agreement,  who  said  it  would  pass  very  well  at  Liverpool^  where 
he  lived.  The  copper  was  accordingly  sent  to  the  plaintiff  on  the 
19th  of  July  s  and  on  the  30th  of  August  the  defendant  wrote 
a  letter  to  the  plaintiff,  refusing  to  take  it  back,  in  answer  to  a 
letter  of  his  of  the  28th  of  the  same  month,  complaining  of  the 
badness  of  it,  and  refusing  to  accept  it.  It  also  appeared  that 
before  the  writing  of  this  letter  the  parties  had  corresponded  on 
the  subject :  but  the  copper  was  not  actually  returned  till 
November, 

The  question  was,  whether  the  delivery  of  the  copper  was  a 
good  payment.  If  so,  there  was  more  than  enough  to  balance 
the  plaintiff's  demand.  J 

BolUm,  Serjeant,  against  the  rule,  insisted  that  this  was  not  a 
contract  for  the  purpose  of  uttering  bad  money,  which  would 
have  been  illegal,  and  therefore  void  under  the  stat.  15  Geo.  2. 
c.  28.  but  it  was  an  agreement  by  the  plaintiff  to  take  a  specific 
parcel  of  copper,  which  was  valid  and  legal.  But  supposing  it 
otherwise,  the  plaintiff  was  equally  culpable  with  the  defen- 
dant \  and  as  it  appeared  that  he,  had  seen  the  identical  copper 
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at  the  time  of  entering  into  the  agreement,  he  ought  not  to  be 
-  permitted  to  object  to  it  now  as  an  illegal  contract. 

Scott  and  Heywood>  contra,  contended  that  this  agreement  was 
void,  because  it  was  an  agreement  to  commit  an  offence  ;  and 
therefore  the  defendant  could  not  protect  himself  under  it,  for 
independently  of  the  statute  of  the  15  Geo.  2.  it  was  a  misde- 
meanor to  utter  counterfeit  money  knowing  it  to  be  such. 

But  supposing  the  plaintiff  would  have  beeiv  bound  by  the 
agreement,  if  it  had  been  concluded,  yet  it  was  only  executory, 
for  the  plaintiff  sent  woqd  that  he  would  not  take  the  copper 
money  as  payment ;  and  he  kept  back  part  of  the  tobacco  which 
had  been  agreed  for.  If  an  action  had  been  brought  by  the  de- 
fendant to  compel  the  delivery  of  the  rest  of  the  tobacco,  he 
could  not  have  recovered,  because  there  was  no  legal  considera- 
tion :  and  if  the  defendant  had  never  sent  this  copper  in  pay- 
ment, the  plaintiff  could  not  have  compelled  Kim  to  perform 
the  contract,  which  would  have  subjected  him  to  a  criminal 
process.  Then  he  ought  not  to  be  permitted  to  take  advantage 
of  it  in  this  shape. 

The  question  should  have  been  left  to  the  jury,  to  determine 
the  extent  of  the  agreement ;  and  at  least  the  plaintiff  was  en- 
titled to  recover  that  part  of  his  debt  which  accrued  previous 
to  this  contract.  It  has  been  settled  that  if  a  contract  be  valid 
as  to  part,  and  void  as  to  the  rest,  the  plaintiff  may  recover 
upon  that  part  of  it  which  is  legal.  Robinson  v.  Bland,  2  Btfrr. 
1077. 

Willes,  J.  declared  himself  satisfied  with  the  nonsuit. 

Ashhurst,  J.  The  nonsuit  in  this  case  ought  to  stand ;  for 
it  does  hot  appear  tha^  the  parties  entered  into  this  contract, 
knowing  it  to  be  illegal:*  but  even  if  it  were  so,  it  does  not  lie 
in  the  plaintiff's  mouth  to  take  advantage  of  it. 

Buller,  J.     It  has  been  objected  that  this  is  an  illegal  con- 
tract :  there  is  no  doubt  but  that  an  agreement  to  take  counter- 
feit money,  knowing  it  to  be  so,  is  void  ;  but  the  fact  does  not: 
come  up  to  it  in  this  case.     The  plaintiff  did  not  agree  to  tak 
counterfeit  money  in  payment ;  but  the  agreement  was  to  tak 
such  copper  money  as  was  then  shewn  to  him. 

Supposing  however  that  this  contract  was  illegal,  the  plainti 
would  not  stand  in  a  better  situation.    He  could  never  recover 
for  the  argument  of  the  plaintiff's  counsel,  in  case  an  action  ha*» 
been  brought  by  the  defendant  to  recover  the  remainder  of 
tobacco,  would  have  been  equally  applicable  to  the  plain 
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It  caanot  be  said  that  the  sale  is  good,  and  that  the  payment  is 
bad;  if  it  be  an  illegal  contract,  it  is  equally  bad  for  the  whole.  ' 
It  would  be  great  injustice  to  allow  the  plaintiff'  to  recover  in 
this  action  the  whole  value  of  the  goods  sold,  because  that  would 
be  permitting  him  to'  take  advantage  of  a  corrupt  agreement, 
which  is  never  allowed  in  cases  where  a  party  applies  to  the 
Court  to  set  aside  such  agreements.    That  was  the  principle  oa 
which  the  Court  went  in  a  late  case  of  Fitzroy  and  Gwiilim  (a), 
where  they  said,  that,  if  a  party  applies  to  the  Court  to  rescind 
a  contract  on  the  ground  of  its  illegality)  it  must  be  done  in  toto9 
and  he  must  not  derive  any  advantage  under  it.    The  parties  are 
in  pari  delicto,  and  if  one  of  them  seek  relief  he  must  first  do 
what  is  just;  according  to  the  principle  established  on  the  other 
side  of  the  Hall,  that  he  who  asks  equity  must  do  equity. 

This  nonsuit  will  not  preclude  the  plaintiff  from  recovering 
the  23/.  which  was  owing  upon  a  former  agreement,  because 
that  debt  arose  from  a  fair  and  valid  transaction :  but  that  is  no 
reason  for  setting  aside  the  nonsuit  in  this  case. 

Rule  discharged. 

(a)  AnU  154. 
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Topping  against  Ryan,  .£*?'&. 

fOWPER  shewed  cause  against  a  rule  why  the  commitment  plaintiff 
of  the  defendant  to  the  custody  of  the  marshal  should  not  must  give 

,        '         ..     i      .  ,     .       ,    .  •    notice  of  hit 

be  set  aside  for  irregularity  (a),  having 

Judgment  having  been  obtained  against  the  defendant  (which  J1™^ 
was  affirmed  on  a  writ  of  error),  execution  was  sued  out  for  e0mmiuit*r 
606I.  which  was  5/.  more  than  was  really  due;  and  for  this  ^l^u"b£ 
irregularity  a  rule  was  made  in  last  Hilary  Term  to  shew  cause  fore  he  en- 
why  the  defendant  should  not  be  discharged,  which  was  after-  con&t  rccti- 
wards  made  absolute.    Pending  this  rule,  the  defendant  was  ^j^* 
charged  in  custody  for  the  real  debt,  upon  which  this  second 
rule  to  shew  cause  was  obtained. 

It  was  now  contended  on  behalf  of  the  plaintiff,  that  imme- 
diately on  the  application  having  been  made  to  the  Court  in  the 
last  term,  and  the  irregularity  having  been  discovered,  the  plain- 
tiff had  abandoned  the  former  commitment,  and  charged  the 
defendant  in  execution  for  the  sum  actually  due.     And  that 

(«)  There  was  another  part  of  the  rule  calling  on  the  plaintiff's  attorney  to  pay 
the  costs  of  this  application,  which  was  discharged  on  the  merits. 

when 
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1786.     when  the  Court  set  aside  the  former  execution,  they  made  no 

order  about  the  second,  although  the  defendant  had  actually 

r?Zhst°   been  charged  with  it  at  that  time. 

Ryan.  Atingay  in  support  of  the  rule  now  insisted,  that  the  former 
execution  was  not  abandoned  when  the  first  rule  was  made 
absolute;  before  which  time  the  defendant  was  charged  in 
custody  with  a  second  execution,  which  was  irregular.  That 
when  the  first  rule  was  made  absolute,  the  Court  only  decided 
on  die  former  execution  \  and  the  subject-matter  of  die  present 
motion  not  being  then  before  the  Court,  they  gave  no  direc- 
tions relative  to  the  second  commitment. 

Tir  Curiam.  There  is  no  affidavit  that  the  plaintiff  had  given 
notice  that  the  first  commitment  was  abandoned  pending  the 
former  ride ;  and  a  second  commitment  for  the  same  cause, 
before  the  first  was  discharged,  is  clearly  informal. 

Rule  absolute  (*>. 

(«)  Vide  post.  173. 


* 
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MaywL  The  King  against  Sharpness. 

when  a  de-  PT*HE  defendant,  who  was  keeper  of  the  prison  at  St.  Albans, 
who  hi*  having  been  convicted  of  suffering  a  prisoner  to  escape, 

t*en  con-     was  now  brought  up  to  receive  judgment. 

victed  onm         D  .  f         1  _.  .     . 

indictment,  Palmer  tor  the  prosecution  offered  to  read  an  affidavit  in 
coiw^up  to  aggravation,  which  was  made  by  a  witness  who  had  been 
judgment,     examined  at  the  trial. 

the  pro*cu-  Garrow  for  the  defendant  objected,  that  it  wouH  be  a  very 
read  a*-      dangerous  practice  if  such  affidavits  were  permitted  to  be  read, 

davits  in  ag-  1     i_         •  t_     1      m  1 

gwvation,  ma^  by  witnesses  who  had  been  examined  at  the  trial,  and  who 
madefy  ^  hd  M  opportunity  of  disclosing  whatever  they  knew. 
witness  That  such  a  practice  would  bear  particularly  hard  upon  the 
examined  at  defendant,  who  could  have  no  opportunity  of  cross-examining 

wWchlffi-    *C  witncs8>  or  of  angering  the  facts  now  sworn  to,  which 

davits  the     might  be  kept  back  through  collusion. 

.t^be^to      WlL«s,  J.  and  Ashhukst,  J.  doubted  at  first  what  the 

answer,  practice  was.  They  had  understood  it  to  be,  that  it  was  un- 
necessary for  the  defendant  to  offer  any  evidence  in  extenuation 
at  the  trial,  because  such  matter  might  be  brought  before  the 
Court  afterwards  by  affidavit:  but  they  had  always  been  of 
opinion  that  the  prosecutor  must  prove  his  whole  case  at  the 
trial,  and  could  not  afterwards  go  into  matter  of  aggravation. 
Particularly  that  no  such  affidavit  could  be  made  by  a  witness 
who  had  been  examined  at  the  trial.    But 

Buller, 
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Bulls*,  J.  said  die  practice  had  always  been  otherwise. 

At  the  trial,  the  only  thing  to  be  inquired  into  is  the  fact 
constitutes  the  offence.  Matters  of  extenuation  or  aggra- 
vation are  never  entered  into  at  that  time.  If  it  were  permitted 
to  the  prosecutor  to  enter  into  matters  of  aggravation,  it  would 
be  highly  unjust  not  to  let  the  defendant  rebut  it,  by  offering 
evidence  in  extenuation.  It  is  not  to  be  disputed,  that  a  different 
witness,  whose  testimony  goes  only  to  matter  of  aggravation, 
mnst  come  before  the  Court  by  affidavit,  and  would  nor  be  re- 
ceived at  the  trial.  The  same  reason  extends  equally  to  the 
same  witness:  for  if  it  be  unnecessary  and  improper  for  another 
witness  to  go  into  matter  of  aggravation,  it  is  also  improper  for 
the  same  witness*  If  indeed  these  affidavits  contain  matter  of 
such  aggravation  as  would  induce  the  Court  to  inflict  a  heavier 
punishment*  then  the  defendant  ought  to  have  an  opportunity 
of  answering  them. 

Upon  recollection,  most  of  the  cases  which  have  come  before 
the  Court  from  the  Sittings  have  been  indictments  on  assaults; 
there  the  witnesses  have,  in  general,  been  examined  on  the  pan 
of  the  prosecutor  alone,  and  have  only  been  permitted  at  the  trial 
to  give  evidence  of  the  fact  to  convict  the  defendant,  and  the  pro- 
secutor has  constantly  afterwards  been  permitted  to  read  affida- 
vits of  other  collateral  matters  in  aggravation. 

The  rest  of  the  Court  now  coinciding  in  this  opinion,  the  affi- 
davit in  aggravation  was  read,  and  leave  was  given  to  the  defen- 
dant to  answer  k ;  which  he  did  00  a  subsequent  day.  After 
which  the  Court  passed  judgment  on  the  defendant,  that  he 
should  be  imprisoned  for  one  month  (<t). 

{/>)  Vide  port.  **oL  683.  A.  v.  Mmtts. 
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Tuesday, 
May  23d. 

A.  and  B. 

covenant  in 


Rubeey  against  Jervoise  and  Another* 

nPHIS  was  an  action  of  covenant. 

•*■     The  declaration  stated,  that  on  the  3d  Marchy  1725,  by 
a  certain  indenture  tripartite,  made  between  Walter  Baptes  and  » i«*  ** 

*  '  61  jean, 

**  That  at  any  time  within  one  year  after  the  expiration  of  20  years  of  the  said  term  of  ox  year*, 
*  upon  die  request  of  the  leasee,  and  his  paying  6/.  to  the  lessors,  they  would  execute  another  lease 
**  of  the  said  premises  unto  the  lessee,/ar  and  during  the  further  term  of  20 years  to  commence  from  and 
m  after  the  expiration  9/ the  said term  of 61  years.  See.  And  so  in  like  manner  at  the  end  and  expiration 
•*  of  every  SO  years  during  the  said  term  of  6x  years,  for  the  like  consideration,  and  upon 
M  the  tike  request,  would  execute  another  lease  for  the  farther  term  of  10  years,  to  commence  at  and 
mfimm  *he  expiration  of  tht  term  then  last  before  granted,  &c"  Under  thir  covenant  the  lessee  cannot 
ctatm  a  further  term  of  ao  years,  at  the  expiration  of  the  last  term  of  ao  years  in  the  lease,  if  he 
has  omitted  to  claim  a  further  term  at  the  end  of  the  first  and  second  20  years  in  the  lease* 

Robert 
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1786.    Robert  Warner  of  the  first  part,  William  Wilton  of  the  second 
part,  and  Richard  Grimes  aid  John  Pankeman  of  the  third  part; 


*U""#T  a^er  rec^ng  as  therein  is  recited,  they  the  said  Walter  Bdynes, 
Jervoise.  and  Robert  Warner,  by  and  with  the  direction  and  appointment  of 
Richard  Grimes  and  J.  Pankeman,  did,  and  each  of  them  did, 
demise,  lease,  and  to  farm  let,  unto  the  said  William  Wilton,  his 
executors,  administrators,  and  assigns,  all  that  piece  or  parcel  of 
ground,  &c.  [particulaily  describing  it]  from  the  Feast  of  St. 
John  the  Baptist,  then  last  past,  for  sixty-one  years;  yielding  and 
paying  therefore  unto  the  said  Walter  Baynes  and  Robert  War- 
ner, their  heirs  and  assigns,  for  the  first  two  years  of  the  said 
term,  the  rent  of  one  pepper-corn ;  and  yielding  and  paying  there- 
fore yearly  and  every  year,  during  the  remainder  of  the  said  term 
of  61  years,  unto  the  said  Walter  Baynes  and  Robert  Warner ', 
their  heirs  and  assigns,  (as  tenants  in  common,)  the  yearly  rent 
or  sum  of  2/.  js.  6d.  at  the  two  most  usual  Feasts,  &c.  without 
any  deduction,  &c.  the  first  half-yearly  payment  thereof  to  be- 
gin at  Christmas  1727.  And  the  said  Walter  Baynes  and  Robert 
Warner  for  themselves  respectively,  and  for  their  respective  heirs 
and  assigns,  (as  tenants  in  common,)  did,  and  each  of  them  did, 
covenant,  promise,  grant,  and  agree,  to  and  with  the  said  William 
Wilton,  his  executors,  administrators,  and  assigns,  and  to  and 
with  every  of  them,  by  the  said  indenture,  that,  at  any  rime, 
within  one  year  after  the  expiration  of  20  years  of  the  said 
term  of  61  years  thereby  granted,  at  and  upon  the  request, 
proper  costs  and  charges  of  him  the  said  William  Wilton,  hit 
executors,  administrators,  and  assigns,  and  his  or  their  paying 
unto  the  said  Walter  Baynes  and  Robert  Warner,  their  heirs 
or  assigns,  (as  tenants  in  common,)  the  sum  of  61.  of  lawful 
money  of  Great  Britain,  they  the  said  Walter  Baynes  and  Robert 
Warner,  their  or  either  of  their  heirs  and  assigns,  (as  tenants  in 
common,)  should,  and  would,  upon  such  request  and  paymen 
made,  execute  in  due  form  of  law  another  lease  of  the  said  pre- 
mises unto  the  said  William  Wilton,  his  executors,  administra-v 
tors,  and  assigns,  for  and  during  the  further  term  of  20  years:i 
to  commence  from  and  after  the  expiration  of  the  said  term  ot+ 
61  years  thereby  granted,  at  and  under  the  said  yearly  rent 
2/.  7/.  6d.  and  the  usual  and  general  covenants ;  and  so  i 
like  manner,  at  the  end  and  expiration  of  every  20  years  durin 
the  said  term  of  61  years  thereby  granted,  for  the  like  considers 
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tion,  and  upon  the  like  request,  should  and  would  grant  and     1786. 
execute  another  lease  of  the  said  premises  unto  the  said  William 


RUBI&Y 


Wilton,  his  executors,  administrators,  or  assigns,  for  the  further  .ma 

term  of  20  years,  to  commence  at  and  from  the  expiration  of  the  Jervoise. 
term  then  last  before  granted,  at  and  under  the  like  rent  and  co- 
venants, as  by  the  said  indenture,  &c.     By  virtue  of  which  said 
indenture  the  said  William  Wilton  afterwards,  to  wit,  on  the 
said  3d  of  March,  1725,  entered  into  and  upon  the  said  demised 
premises,  tic.    The  declaration  then  stated  that  William  Wilton 
afterwards,  on  the  1  ith  of  May,  1785,  by  indenture  did  grant, 
bargain,  sell,  assign,  transfer,  and  set  over,  the  said  demised  pre- 
mises, &c.  unto  the  said  Join  Rubery  for  the  remainder  of  the 
term.    That  by  virtue  of  such  assignment  John  Rubery  entered, 
&c.     And  that  the  reversion  of  the  demised  premises  legally 
came  to,  and  vested  in,  the  said  Jervoise  Clerke,  and  Thomas  Francis, 
respectively,  and  their  respective  heirs  and  assigns,  as  tenants  in 
common.    Then  it  stated  that  John  Rubery,  at  the  end  and  ex- 
piration of  the  third  twenty  years  of  the  said  term  next  after 
the  making  of  the  said  first-mentioned  indenture,  requested  the 
said  j.  C.  Jervoise  and  Thomas  Francis,  respectively,  as  tenants 
in  common,  at  the  proper  costs  and  charges  of  him  the  said 
Jfohn  Rubery,  and  upon  his  the  said  John  Rubery* s  paying  unto 
them  the  said  J.  C.  Jervoise  and  Thomas  Francis,  as  tenants 
common,  the  sum  of  61.  to  grant  and  execute  another  lease 
the  said  premises  unto  him  the  said  John  Rubery,  for  and 
d  «j»ring  the  further  term  of  20  years,  to  commence  at  and  from 
expiration  of  the  said  term  of  61  years,  (being  the  term  then 
before  grahted,)  at  and  under  the  said  yearly  rent  of  2/.  7/.  6d. 
<*!  the  usual  and  general  covenants,  and  tendered  the  same, 
Then  followed  the  breach  of  covenant;  "  that  the  said 
Clerke  Jervoise  and  Thomas  Francis,  did  not,  nor  would,  nor 
,  nor  would  either  of  them,  at  the  said  time  when  they  were 
requested  as  aforesaid,  or  at  any  time  afterwards,  grant  or 
cute  another  lease  of  the  said  premises  unto  the  said  John 
,  for  and  during  the  further  term,  to  commence  as  afore- 
«1,  at  and  under  the  rent  and  covenants  aforesaid,  or  for  any 
cr  term,  or  at  or  under  any  other  rent  or  covenants,  or  in  any 
oilier  manner  whatsoever,  but  wholly  neglected  and  refused  so  to 
^*>a  contrary  to  the  tenor  and  effect,  true  intent  and  meaning, 
°£  the  said  first-mentioned  indenture,  and  of  the  said  covenants* 

To 
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1786.         To  this  there  was  a  general  demurrer,  and  joinder  in  demur- 
« rer  (or). 

mglfat  Russttt  in  support  of  the  demurrer.  It  appears  on  this  dec!** 
Jxrtois*  ration  that  the  lessee  did  not  apply  at  the  end  of  the  first  or 
second  20  years  of  the  original  term  of  61  years  for  a  further 
term  of  20  years}  but  at  the  expiration  of  the  third  20  years,  ia 
consideration  of  .a  fine  of  six  pounds  to  be  then,  paid,  he  applied 
for  a  further  term  of  20  years  to  commence  from  the  time 
of  die  grant  thereof,  to  which  he  is  not  entitled ;  for  it  is 
obvious  from  the  construction  of  the  covenant  that  k  was  the 
intention  of  the  parties  that  there  should  always  be  forty  year* 
intervening  between  the  time  of  granting  a  farther  term  of  %o 
years  and  the  commencement  of  it  3  and  that  the  fine  should  be 
paid  at  the  time  of  granting  the  term.  This  must  necessarily 
have  been  the  case  if  the  lessee  had  taken  all  the  three  term*, 
or  if  he  had  taken  the  first  only.  He  might  have  renewed  at 
the  end  of  the  first,  second,  and  third,  20  years,  but  then  he  must 
have  taken  them  in  succession  j  the  words,  «  and  so  in  like  man- 
ner," can  otherwise  have  no  meaning.  A  term  cannot  be  granted 
in  like  manner  as  a  former  term  has  been,  if  no  such  term  was 
ever  granted.  The  term  then  last  before  granted  must  mean  the 
term  of  20  years,  for  otherwise  the  parties  would  have  said,  tbe 
said  term  of  61  years  >  and  if  it  had  been  intended  that  the  lessee 
should  have  a  further  term  of  20  years  in  the  manner  stated  in  the 
breach  of  the  declaration,  instead  of  saying,  "Ifattheendoftbi 
u  first  ao  years f  &c"  they  would  have  said,  "  if  at  the  end  of  the 
u  said  term,  the  lessee  choose  to  have  a  further  term  of  ao  years, 
"  he  shall  have  it;  and  if  at  the  end  of  that  20  years  he  choose 
"  to  have  a  further  term  of  20  years,  he  shall  have  it ;  and  se  oC 
"  the  third."  But  it  is  plain  that  the  parties  intended  that 
further  term  of  20  years  should  be  applied  for,  and  the  fine  paid 
40  years  before  the  commencement  of  the  term. 

If  there  should  be  any  doubt  of  this  on  the  words  of  the 
venant,  the  fine  will  determine  it.    If  the  leasee  had  take: 
the  first  term  of  20  years,  he  must  have  paid  the  fine  40  years 
fore  the  commencement  of  tbe  term,  and  in  40  years  the  fir** 
would  be  of  eight  times  the  value.    So  that  according  to  what  *r- 


(a)  The  Court  observed  that  this  was  z  joint  adi$n  oh  a  stveral  covenant :  but  as* 
wis  die  wiah  of  die  parties  to  take  tbe  opinion  of  the  Court  on  die  construction 
the  covenant,  this  was  argued  as  if  the  declaration  had  been  amended. 
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contended  for,  for  the  first  term  of  20  years  he  was  to  pay  48/.     17Q6, 
and  for  the  last  only  6h ;  which  is  absurd.    Besides,  when  the 


RtriiRY 


lessor  and  lessee  contract  for  a  term  of  20  years,  to  commence  40     ^int* 
years  afterwards,  they  contract  on  equal  terms ;  neither  of  them  J«*voik. 
can  tell  whether  it  will  be  a  losing  or  a  beneficial  term,  especi- 
ally as  this  is  an  estate  in  the  suburbs  of  London,  where  estates 
are  liable  to  great  fluctuations  in  value.    Here  the  lessee  waited 
till  he  saw  that  the  term  would  be  beneficial,  and  then  he  asked 
for  it:  had  it  been  the  reverse,  he  would  not  have  taken  it.  The 
lessor  had  np  such  option.    Therefore,  from  the  plain  construc- 
tion of  the  covenant,  from  the  time  at  which  the  fine  was  payable, 
and  its  value,  and  the  time  when  the  lessee  was  to  signify  his  in- 
tention to  renew,  it  is  clear  that  the  lessee,  not  having  taken  the 
first  and  second  terms,  cannot  be  entitled  to  the  third. 
Gibbs,  contrd.    This  covenant  amounts  to  an  agreement  by  the    \ 
lessor  to  grant  a  reversionary  lease  of  20  years  at  any  of  the 
tferce  periods  in  the  term  of  61  years.    The  words  are  "  at  any 
**  *iwu  within  one  year  after  the  expiration  of  20  years  of  the  said 
**  term,  &V."  So  that  the  lessee  may,  at  the  end  of  any  20  years, 
cf  casnand  a  lease  of  20  years  in  reversion,  to  be  attached  to  the 
then  in  him. 
construction  contended  for  supposes  that  the  lease  must 
nderstood  in  the  most  beneficial  ihanner  for  the  landlord,  but 
cases  where  words  are  doubtful,  they  must  be  taken  most 
ugly  against  the  covenantor. 

is  no  reason  to  presume  from  the  words  of  the  covenant 
die  intention  of  the  parties  was  that  40  years  should  inter- 
between  the  granting  and  commencement  of  the  further 
of  20  years.     The  covenantee  was  at  liberty  to  call  upon 
covenantor  after  the  expiration  of  40  years  for  a  further 
,  even  though  he  had  neglected  to  make  such  demand  at 
end  of  the  first  20  years ;  and  the  words,  "  in  fike  manner" 
*ch  have  been  relied  on,  only  point  out  the  right  of  the  lessee 
pply  for  a  further  term,  in  the  same  manner  as  he  might  have 
if  he  had  made  his  application  at  the  expiration  of  the 
period  of  20  years.     The  words  cc  last  before  granted? 
*:e  to  the  term  of  61  years,  and  not  to  the  additional  one  of 
ears* 

s  to  the  loss  which  the  lessor  would  incur  by  receiving  his 
40  years  later  than  he  would  otherwise  have  done,  the  loss 
Id  be  reciprocal  *,  for  by  neglecting  to  call  upon  the  lessor  till 

the 
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1786.     the  end  of  the  term  of  61  years,  the  lessee  loses  40  years  of  his 
■   '  term  which  he  might  have  had,  so  that  the  other  derives  an  ad- 
Raj"*Y    vantage  from  his  neglect 

IJervoise.  Willbs,  J.  This  question  has  been  argued  upon  the  words 
of  the  covenant,  and  the  intention  of  the  parties.  If  there  be  a 
doubt  upon  the  words,  it  is  true  that  they  are  to  be  taken  most  ' 
strongly  against  the  covenantor  ;  but  in  this  case  they  are  very 
plain.  The  lessor  at  any  time  within  one  year  after  the  expira- 
tion of  the  first  20  years  in  the  said  term,  upon  the  application 
of  the  lessee,  covenanted  to  grant  a  further  term  of  20  years  ; 
then  the  covenant  states  that  he  is  «  in  lite  manner"  to  grant  a 
second  term  of  20  years  after  the  expiration  of  40  years  of  the 
original  lease  upon  a  similar  application :  that  is,  the  lessee  is  to 
apply  at  the  end  of  every  20  years,  so  that  there  may  always  be 
40  years  intervening  between  the  grant  and  the  commencement 
of  the  additional  terms. 

This  construction  is  also  supported  by  reason.  The  reserved 
rent  is  2/.  6s.  per  ann.  and  the  lessee  now  claims  at  the  end  of 
61  years  to  have  a  further  lease  of  20  years,  on  paying  so  small 
a  fine  as  6/.  If  this  had  been  paid  40  years  before,  the  lessor 
would  have  had  the  interest  of  it  during  the  intermediate  time, 
which  woold  have  made  the  consideration  much  greater.  If 
the  plaintiff  had  wished  to  have  the  advantage  of  this  covenant 
to  renew,  he  should  have  taken  the  terms  in  succession. 

Ashhurst,  J.  It  is  equally  clear  from  the  words,  and  from 
the  manifest  intention  of  the  parties,  what  should  be  the  con- 
struction of  this  covenant*  The  words  "  and  sv  m  like  manner" 
after  the  term  last  before  granted  necessarily  mean  that  the  lessee 
must  have  applied  for  the  term  of  20  years  preceding,  and  it- 
made  a  very  material  difference  to  the  lessor,  whether  this  re 
newal  was  made  at  the  end  of  20  or  60  years. 

Buller,  J.  This  is  an  agreement  on  the  part  of  the  lessot 
to  grant  a  further  lease  on  a  precedent  condition  to  be  performec 
by  the  lessee,  which  he  has  not  dbne. 

It  has  been  argued  that  the  words  "  last  before  granted"  appl 
to  the  term  of  61  years;  but  it  is  manifest  that  such  was  n< 
the  intention  of  the  parties,  for  they  used  the  words  "  61  yean 
in  the  former  part  of  the  covenant,  when  they  were  speaking  1 
the  whole  term ;  then  those  words  must  necessarily  refer  to 
term  of  20  years  last  before  granted. 
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It  was  optional  in  the  lessee  whether  he  would  apply  for  a     1786* 
renewal  of  the  lease  or  not :  but  if  he  had  intended  to  claim  the 


benefit  of  such  renewal,  he  ought  to  have  applied  for  it  at  the     J^"T 
end  of  the  first  20  years.  Jiavom. 

Judgment  for  the  defendant. 


Francis  King  against  Samuel  Pippett. 

Ttutday, 

T%EBT  for  two  penalties  of  500/.  each,  under  the  sta-  M*3%& 
*-*  tiite  of  the  2  Geo.  2.  c.  24.  for  preventing  bribery  at  elec-  £*J^0B 

tlOIlS*  at  an  elec- 

This  was  tried  at  the  last  Assizes  for  the  county  of  Devon  be-  ^"deciara- 
fore  Eyre,  Baron,  when  the  plaintiff  was  nonsuited  upon  the  tjonset  forth 
ground  that  there  was  a  variance  between  the  precept  stated  in  from  the 
the  declaration  and  the  one  which  was  proved.  JhTpott? 

The  declaration  recited  the  writ  to  the  sheriff  for  the  election  reeve  of  a 
of  members  to  serve  in  parliament ;  and  then  proceeded  to  state  jmproSi 
that  the  sheriff  made  bis  precept  to  the  portreeve  of  the  borough  JJJ*lt,f£rf 
of  Homton,  which  concluded  in  these  words,  "  and  if  the  said  « ,/» in 
€€  election  so  made,  distinctly,  and  openly,  under  the  seal  of  the  JJjJ  J1^ 
i€  portreeve,  and  the  seals  of  those  who  should  be  present  at  a  fatal  va- 
u  such  election,  the  said  portreeve  should  certify  to  the  said  jt  ^u  be 
«  sheriff,  so  that  the  said  sheriff  should  certify  to  his  said  Ma-  I*«ed  as 

'  surplusage. 

€€  jesty,  in  his  said  Majesty's  chancery,  at  the  day  and  place  [6T.R.774. 
«  aforesaid,  without  delay ;  remitting  to  the  said  sheriff  one  \^tsAV 
cf  part  of  the  aforesaid  indentures,  so  that  the  said  sheriff  might  j  r«m. 
"  remit  the  same  to  his  said  Majesty,  annexed  to  his  Majesty's 
*  writ." 

The  precept  when  produced  had  not  the  word  "  if"  which 
the  Judge  thought  did  not  support  the  declaration. 

Gitts  shewed  cause  against  a  rule  which  had  been  obtained  to 
set  aside  this  nonsuit. 

This  precept  stated  in  the  declaration  is  not  proved  by  the 
real  one,  which  has  a  perfect  conclusion,  inasmuch  as  it  con- 
tains  a  positive  direction  to  the  portreeve  to  proceed  to  election, 
and  return  the  precept ;  whereas  that  set  out  in  the  declaration, 
has  an  imperfect  and  conditional  conclusion. 

The  principle  laid  down  in  the  case  of  Bristow  and  Wright  (a) 

decides 
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1786.    decides  that  this  is  a  legal  objection.    That  wa$  an  action 
against  die  sheriff  for  taking  goods  without  leaving  a  year's 


*lfa*  rcnt*  *n  ^  declaration,  *c  particulars  of  the  demise  were  set 
Pippitt.  forth,  which  was  held  to  be  unnecessary  5  but  the  plaintiff,  bar- 
ing undertaken  to  do  it,  and  not  proving  them  as  set  forth,  was 
nonsuited.  It  was  said  by  Lord  Mansfield,  in  that  case,  that 
"  the  distinction  is  between  that  which  may  be  rejected  as  sur- 
"  plusage  (which  might  have  been  struck  out  on  motion)  and 
"  what  cannot.  Where  the  declaration  contains  impertinent 
"  matter,  that  will  be  rejected  by  the  Court,  and  need  not  be 
"  proved ;  but  if  the  very  ground  of  the  action  be  misstated, 
"  as  where  you  undertake  to  recite  that  part  of  the  deed  oa 
"  which  the  action  is  founded,  and  it  is  mis-recited,  that  will 
"  be  fatal ;  for  then  the  case  declared  on  is  different  from  that 
"  which  is  proved,  and  you  must  recover  secundum  allegata  ct 
"  probata,"  The  question  then  is,  whether  the  setting  out  this 
precept  be  impertinent  or  immaterial  ?  If  the  former,  the  va- 
riance in  the  declaration  is  not  fatal,  because  in  such  case  it  is 
not  necessary  to  prove  the  precept ;  but  if  immaterial  only,  as 
the  plaintiff  has  undertaken  to  set  out  that  which  he  need  not 
have  done,  he  is  bound  to  prove  it  as  stated.  Here  perhaps  it 
might  have  been  sufficient  to  have  stated  that  there  had  been  an 
election,  and  that  at  such  election  the  bribery  had  been  com* 
mitted ;  but  the  plaintiff,  having  undertaken  to  set  out  this  pre- 
cept, is  bound  to  prove  it  as  set  forth,  because  he  makes  out  his 
case  through  it. 

If  the  insertion  of  the  word  "  if"  make  any  alteration  in  the 
sense,  it  is  a  sufficient  objection;  and  it  is  clear  in  this  case  that 
it  alters  the  signification  of  every  subsequent  word,  by  making 
that  conditional  which  ought  to  be  positive ;  therefore  every 
word  which  follows  "  if"  in  the  declaration  must  be  taken  in  a 
different  sense  from  that  in  which  they  are  to  be  understood  in 
the  precept. 

It  is  not  enough  to  say  that  by  the  rejection  of  the  word  «  if" 
the  sense  will  be  complete ;  for  any  person  reading  this  record 
would  rather  suppose  that  something  had  been  omitted  in  the 
conclusion,  than  that  the  word  "  if"  had  been  improperly  in* 
serted  in  this  part. 

Lawrence  and  Watson,  contrd9  argued  that  the  declaration  did 
not  affect  to  set  out  the  tenor  of  the  precept,  in  which  case  the 
variance  would  have  been  fatal ;  but  it  only  stated  that  the 

sheriff 
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sheriff  had  made  his  precept,  by  which  he  had  given  certain  di-     1786. 
rections  to  the  portreeve. 


The  Court  may  not  only  read  the  declaration  without  the  j^*° 
word  «  ifyn  but  even  without  any  part  of  the  precept  in  which  Pipp*tt. 
it  is  contained,  because  it  was  not  necessary  to  be  set  forth.  In 
the  case  of  the  King  and  Beach  (a)  undertood  was  written  for 
understood  in  the  assignment  of  perjury,  which  was  held  not  to 
be  a  fatal  variance.  If  then  the  Court  can  supply  a  letter  in 
order  to  make  sense,  they  may  also  reject  a  word  for  the  same 
purpose;  for  the  introduction  of  the  word  "if"  makes  the 
whole  sentence  unintelligible. 

In  the  case  bf  Bristow  and  Wright  the  whole  of  the  contract 
was  necessary  to  be  proved,  and  consequently  the  time  when  the 
rent  was  payable ;  but  here  the  matter  stated  was  perfectly  un- 
necessary. The  mode  of  election  and  the  return  by  the  port- 
reeve to  the  sheriff  were  irrelevant  to  this  action,  and  therefore 
they  may  be  rejected  as  surplusage,  according  to  what  was 
said  by  die  Court  in  Bristow  and  Wright  with  respect  to  irrele- 
vant covenants  in  a  lease. 

The  King  and* May  (b)  was  an  indictment  for  perjury,  com- 
mitted in  the  trial  of  an  indictment  for  an  assault,  in  which  were 
these  words,  «  whereby  his  life  was  greatly  despaired  of :"  this 
last  indictment  was  set  out  in  the  former,  omitting  the  word 
Cf  despaired"  This  was  supplied  by  the  Court,  upon  the  ground 
that  the  omission  of  that  word  made  it  nonsense ;  the  same  rea- 
son therefore  holds  for  rejecting  this  word. 

They  then  cited  Wilson  against  Mawson,  at  the  Sittings  after 
Michaelmas,  13  Geo.  2.  at  Westminster.     That  was  an  action  for 
W*  imprisonment,  and  the  bill  of  Middlesex,  upon  which  the 
party  had  been  arrested,  was  set  forth  in  the  declaration  as  fol- 
low*; that  the  sheriff  was  commanded  to  take  A.  B.  the  then 
defendant)  and  John  Doe,  if,  &c.  and  them,  &c.  so  that  he 
■right  have  their  bodies  before  our  Lord  the  King  at   IVest* 
««rf*r,  on,  &c .  (verbatim  to  the  end).     The  bill  of  Middlesex, 
ki»g  read,  was  in  these  words ;  the  sheriff  is  commanded  to 
fck  A.  B.  and  John  Doe,  if  they  shall  be  found  in  his  bailiwick, 
**i  ti*m  safely  keep,  so  that  he  may  have  their  bodies  before,  &c.  It 
**•  insisted  by  the  defendant's  counsel  that  this  was  a  variance 
between  the.  bill  of  Middlesex  and  the  record,  and  that  it  was 

• 

(a)  Cawj>.  %%$.  (6)  Dovgl,  183. 

Vol,  I.  R  not 
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\*l%6.     not  sufficiently  set  out,  on  account  of  the  words,  &p.    fit 
per  Lee,  Ch.  J.     The  objection  is,  that  all  the  bill  of  M#- 


Kino      jjesex  is  not  set  out  in  the  record :  but  these  is  no  occasion  to 
p/pp'ett.  set  it  all  out  5  the  substance  is  sufficient;  and  there  it  no 
[4  Taumt.     ance  betwecn  the  bill  of  Middlesex  and  so  munh  of  it  at  is 
out  in  the  record. 


So  also  in  the  case  of  Hendraf  against  Spencer  (p)9  which 
an  action  brought  by  the  high  bailiff  of  Westminster  against  the 
defendant  in  the  nature  of  an  escape.    The  declaration  stated 
a  latitat  against  Donner  and  J^fioe  with  an  ac  eAam, 
Donner  for  30/.    That  a  warrant  was  made  to  the  high 
itfe.  and  that  the  plaintiff  v(the  high  bailiff)  arrested 
and  delivered  him  to  the  defendant,  who  promisedaa&ly  fto 
him,  but  afterwards  permitted  him  to  escape,  by  which  «m 
the  plaintiff  was  obliged  tp  pay  the  money.    The  writ 
in  evidence  was  against  Donner  and  two  others,  and  not 
J.  Doe.     Mr.  Mansfield,  on  behalf  of  the  defendant,  otyefted 
that  this  writ  did  not  prove  the  declaration*  4>ut  eras  a 
for  a  writ  against  Donner  and  two  others  could  not  fee 
same  as  a  writ  against  Donner  and  J.  Doe.    W*lla#,  <wt*r£,  *aid, 
the  only  question  was,  whether  such  a  writ  issued  as  iiimhiSMJ 
the  arrest  of  Donner  $  and  that  had  been  proved.  Lead  Mmt^tM 
over-ruled  this  objection,  and  said  this  was  a  sufficient  *nit*t 
warrant  the  arrest,  and  that  was  all  that  was  necessary.    And 
the  plaintiff  had  a  verdict. 

Willes,  J.     I  am  of  opinion  that  this  nonsuit  ought  to 4* 
set  aside.    It  is  agreed  thatthe  whole  precept  need  not  fcare  been 
set  out }  so  th  at  stating  it  wa*  surplusage.     It  is  Eke  wise  a^wOt 
that  the  preempt  is  not  set  out  according  to  its  tenon    fiat  it  is 
objected  that  the  last  clause  of  the  precept  is  set  art  9s  «*» 
actional,  instead  of  its  being  a  positive  averment     If  it 
the  argument  would  have  some  weight:   but  I  do 
the  insertion  of  the  word  "  jf '  varies  the  sense 4pf 
but  if  it  "has  any  effect,  it  makes  nonsense  of  a  -precept 
ought  not  to  have  been  set  out  at  all,  therefore  the 
bound  to  reject  such  a  word.  The  case  of  the  Kingasi&Jhm  JtffFm 
applies  very  strongly.      There  the  omission  <of  aha 
« a"  did  not  change  the  sense;  nettfaer*  in  the  ipaossa 
does  the  addition  of  the  wood  "jf"  ttUMteya  diffioentJ 


(«)  Sittings  at  JP*Msrtr<aftcr  Mkhielmas9*fl$.  (I)  Cnvf.  si?. 
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ing.    If  this  word  be  rejected,  the  sense  is  complete  ;  and  I     1786. 
think  we  are  warranted  in  rejecting  it  by  the  case  of  Hendray  ■ 
v.  Spencer,  where,  though  there  was  a  variance  in  the  names  of     f£J 
two  persons  in  the  writ,  yet  enough  of  it  ^yas  set  forth  to  war-  Pwpmt. 
rant  the  arrest. 

This  is  totally  different  from  the  case  of  Bristow  v.  Wright. 
Here  the  demise  was  particularly  set  forth,  which  varied  ma- 
terially from  the  demise  as  proved ;  therefore  the  sense  itself 
was  different. 

Ashhu*st,  J.  I  think  the  Court  may  and  ought  to  reject 
the  word  **  if"  as  surplusage ;  for  on  .reading  the  record  we 
see  that  the  word  introduced  is  nonsensical.  The  Court  is 
bound  to  judge  according  to  certain  and  known  roles  of  law,  and 
they  must  take  notice,  ex  officio,  of  what  is  the  form  of  the  pre- 
cept. It  is  a  matter  of  notoriety ;  and  looking  on  the  record^ 
we  see  the  word  "  if"  inserted,  which  is  contrary  to  the  form 
%f  the  preempt.  Therefore  this  is  not  like  a  matter  in  pais,  of 
which  the  Court  can  kaaw  nothing  till  it  comes  before  them. 
This  case  does  notappear  so  strong  as  those  of  Hendray  v.  Spencer, 
and  Wilson  v.  Mawson;  for  the  addition  of  a  name  was  a  thiqg 
which  the -Court  could  not  possibly  know  till  the  production  of 
the  writ  at  the  trial :  but  this  is  what  they  must,  on  reading, 
know  tp  be  wrong.  Therefore  I  am  of  opinion  that  the  non- 
suit ought  to  be  set  aside. 

BuLLftR,  J.  The  declaration  in  this  casp  is  much  longer 
than  it  need  have  been.  There  is  no  necessity  to  set  out  the 
precept;  but,  being  set  forth,  the  question  js,  whether  the  va- 
riance be  or  be  not  material  ?  I  think  it  is  impossible  for  any 
person  to  read  this  part  of  the  declaration  without  knowing  what 
it  should  be ;  every  one  must  see  by  it  that  the  portreeve  is  ab- 
solutely to  certify  to  the  sheriff,  tsV.  The  insertion  af  the  word 
**  gf'  is  a  mere  mistake.  The  case  of  the  King  v.  Beach  i* 
much  stronger  than  the  present.  There  the  Court  supplied  a 
letter  to  make  up  a  word,  which  was  necessary  in  setting  out  an 
indictment:  but  here  it  was  not  necessary  to  state  the  precept  at 
all.  Bmt  it  does  not  rest  here  only.  There  are  other  cases 
equally  afioong,  as  Hendray  v.  Spencer ;  and  Cuming  v.  Sihly, 
E.  p  Geo.  3.  C.  B.  which  was  an  action  -for  bribery :  these  the 
declaration  stated  the  precept  to  be  directed  to  the  mayor  only  : 
but  the  precept  which  was  proved  was  directed  to  the  rmtyor  and 
burgesses  ;  and  the  only  question  in  the  cave,  which  wa  9 -reserved 
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1786.     for  the  opinion  of  the  Court,  wa9,  whether  the  precept  that 
was  proved  supported  the  declaration  ?  The  Court  of  Common 


Kino  picas  was  of  opinion  that  it  did,  and  gave  judgment  for  the 
Pippbtt.  plaintiff.  In  that  case  there  was  a  variance  in  the  person  to 
whom  the  precept  was  directed,  but  the  Court  was  of  opinion 
that  if  it  were  the  same  in  substance  as  that  which  was  set  forth 
in  the  record,  it  was  sufficient,  unless  the  tenor  was  stated.  So 
in  this  case,  the  variance,  to  have  any  effect,  must  be  a  variance 
of  sense  and  of  something  material. 

The  three  principal  cases  which  have  been  argued  in  this 
Court  of  late  years  are  Shut*  v.  Hornsey  (a),  Bristow  v.  Wright  (*), 
and  Grant  v.  Astle  (c\  all  of  which  were  upon  contracts. 
In  these  kind  of  cases  it  is  necessary  to  set  out  the  contract  in 
the  declaration  5  and  if  it  be  different  in  any  part,  the  whole 
foundation  of  the  action  fails,  because  the  contract  is  entire. 

In  the  case  of  the  King  v.  Lookup  (</),  which  was  an  indict- 
ment for  perjury,  the  objection  was,  that  the  indictment  stated 
the  bill  in  Chancery  to  be  directed  to  "  Robert  Lord  Henley,  &c" 
whereas  it  was  directed  to  "  Sir  Robert  Henley,  Knight,  &c" 
But  that  objection  was  over-ruled. 

The  case  of  Shuttlewortb  v.  Pifkington  (e)  is  likewise  ex- 
tremely strong.  That  was  an  action  on  a  bail-bond;  the  special 
original  was  returnable  coram  domino  regi  ubicunque  tunc  fuerh 
in  Anglii:  but  the  words  "  ubicunque,  &<*."  were  omitted  in  die 
bail-bond :  and  it  was  objected  that  by  the  stat.  of  Hen.  6.  (which 
was  pleaded)  the  sheriff  could  take  no  bond  but  such  as  corre- 
sponded with  the  writ;  whereas  this  might  be  to  compel  an 
appearance  out  of  England,  if  the  king  should  happen  to  be  so. 
But  the  Court  said  it  was  sufficient  in  these  bonds  to  state  in 
substance  the  design  of  the  writ;  and  that  they  would  understand 
that  by  appearing  before  the  king  was  meant  before  the  king  in, 
Us  Court,  and  not  before  the  king  in  person.  And  the  plaintiff 
had  judgment. 

In  the  present  case  the  sense  of  the  precept,  as  stated  in  the 
declaration,  is  the  same  as  that  which  was  proved ;  it  comm 
the  returning  officer  to  proceed  to  an  election.    Therefore, 
this  is  not  a  variance  in  sense,  I  am  of  opinion  that  the  nonsuhr. 
should  be  set  aside  (/).  Rule  absolute  (g) 

(a)  D**gl  643.  (*}  Ibid.  640.  (0  Ibid.  695. 

W  *•*•  7  G"«  3.  A  A  (#)  %  Str.  1x55. 

(/)  Th'a  cafe  came  on  again  on  another  point,  post.  49a. 
(l)  Vide  JFyviU  v.  Shepherd,  H.  JBI.  Rep.  C.  B.  1 62 ;  GwmmJ  t.  Fbilfys, 
V0L643;  &  Drrwry  r.  Tvmt% pott.  4 toL $$%* 
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The  King  against  Thomas  Jeffries.  «*«*•, 

___  .     .  May  14th. 

FTpHIS  was  a  conviction  on  the  lottery  act  (a)  before  two  Conviction 
•*■    justices  for  the  county  of  Middlesex.     The  information  onthclotte- 

•J  *  ry  set 

charged  that  on  the   10th  of  March  1786,  Thomas  Jeffries  of  quashed, 
Grwi/  Queen-street,  &c.  did  in  Gr«i/  Queen-street  aforesaid,  in  the  evidence  did 
parish  of  St.  Giles  in  the  Fields,  take  and  receive  from  one  Tho-  not  state  the 
mas  Jackson  the  sum  of  2/.  gd.  of  lawful  money,  tsV.     And  in  ha7C  been 
consideration  thereof  the  said  Thomas  Jeffries  did  promise  and  C07imh1^j 
agree  to  pay  to  the  said  Thomas  Jackson  the  sum  of  one  pound 
mnd  one  shilling,  if  a  certain  ticket  No.  18,433  m  tne  l°ttery  au- 
thorized and  established,  &c.  should  be  drawn  fortunate  or  un- 
fortunate on  the  30th  day  of  drawing  the  said  lottery,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided ;  by 
reason  whereof,  Zsfc. 

The  evidence  was  as  follows :  "  Thomas  Jackson  deposeth 
and  saith  that  on  the  10th  of  March  last  he  insured  personally 
with  the  said  Thomas  Jeffries  No.  18,433,  anc*  Pa^  ^  9^-  t0 
receive  one  guinea,  if  drawn  blank  or  prize  on  the  30th  day  of 
drawing,  and  received  the  ticket  now  here  produced,  which 
said  ticket  is  in  the  words  and  figures  following"  [describing  it.] 

Erskine  objected,  that  the  evidence  did  not  prove  the  offence 
to  be  committed  in  the  place  laid  in  the  information,  which  it 
ought  to  have  done:  for  wherever  the  jurisdiction  of  the  magi* 
strates  who  try  the  offence  is  local,  the  offence  must  be  proved 
to  have  been  committed  within  their  jurisdiction. 

And  of  this  opinion  were  the  Court;  therefore  the 

Conviction  was  quashed. 

(a)  11  Geo.  3.  t.  47. 


The  King  against  The  Inhabitants  of  Warblington.  *%fej4*, 

,  May  14th. 

rrXWO  justices  removed  by   an  order   John  Bridger,  Ann  u  a  parish 
-*■    his  wife,  and  their  six  children,  from  the  parish  of  Ha-  V?1}0  get 

*  r  rid  of  a  cer« 

vant,  in  the  county  of  Southampton,  to  the  parish  of  Warbling-  tificate,  it  11 
ton,  in  the  said  county.  The  Sessions,  on  appeal,  confirmed  the  ^him  to 
said  order,  and  stated  the  following  case:  *«*  cXtaAT 

0  some  matter 

in  discharge 
thereof;  and  the  Court  will  not  presume  such  discharge  from  other  facts.  A  grant  of  a  copyhold 
with  \u  fine,  is.  heriot,  and  X*.  rent,  is  a  purchase  within  9  Gto.  z.  c.  7.  $  5-   [5  <&*'•  4*J 

William 


BtlNGTON. 
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1786.         William  Bridger,  father  of  the  pauper  John  Bridger,  about  the 
■  year  1736  came  into  the  parish  of  Havant,  with  a  certificate 

™CJw  *  from  thc  Parish  of  Warblington,  acknowledging  him  and  his  fa- 
Wai-  mily  to  be  settled  in  the  said  parish  of  Warblington.  Oh  the 
20th  of  October  1784,  John  Moody,  esq,  the  lord  of  the  manor 
of  Havant,  at  a  court  baron  held  for  the  said  manor,  by  copy  of 
court-roll  granted  to  the  said  William  Bridger  and  his  hdrs  one 
parcel  of  the  waste  ground,  called  The  Graved  Pit,  lying  and 
being  at  the  North  side  of  the  East  town-end  of  Havant, 
which  said  parcel  of  ground  was  parcel  of  the  said  manor,  and 
within  the  parish  of  Havant,  and  which  did  not  appear  to  this 
Court  ever  to  have  been  granted  by  copy  of  court-roll  before 
the  said  20th  of  October  1748.  The  Said  William  Bridger,  by 
Virtue  of  the  said  grant,  entered  on  the  said  parcel  of  ground, 
and  built  a  house  thereon,  and  lived  therein  for  several  years 
after  as  the  owner  thereof.  On  the  12th  of  November  175 19 
he  borrowed  of  Mary  Roper  the  sum  of  100/.;  and  for  securing 
the  same,  at  a  court  baron  held  on  that  day  for  the  said  manor, 
surrendered  the  same  premises  into  the  hands  of  the  lord,  as  by 
the  said  surrender  appears.  The  said  surrender  was  on  the  4th 
of  October  1752  presented  in  due  manner  at  another  Court,  as 
appears  by  the  presentment  thereof.  On  the  24th  of  October 
1754  the  said  Mary  Roper  was,  in  pursuance  of  the  said  surren- 
der, and  in  consequence  of  the  mortgage  money  not  being  paid, 
admitted  to  the  same  premises.  On  the  13th  of  June  1763  she 
sold  her  interest  to  John  Hammond,  who  was  thereupon  admitted; 
and  after  the  death  of  the  said  William  Bridger y  his  heir  at  law 
sold  his  equity  of  redemption  to  the  said  John  Hammond  for 
20/.  1 7/.  and  surrendered  the  same  accordingly.  And  the 
said  John  Hammond  wafc  admitted.  That  it  appeared  to  this 
Court,  that  for  many  years  before  the  death  of  the  said  John 
Moody,  who  died  in  the  year  1 764,  the  said  John  Moody  was 
used  to  grant  parcels  of  the  waste  of  the  said  manor  for  snail 
pecuniary  considerations.  And  that  a  Mr.  New/and,  who  was 
called  as  a  witness  on  the  part  of  the  appellants  to  produce 
the  court-rolls  of  the  manor  of  Havant,  of  which  manor  he  is 
steward,  never  knew  the  said  John  Moody  to  make  any  such  grant 
withbut  a  pecuniary  consideration.  And  it  further  appeared1  to 
this  Court,  that  the  said  Mr.  Newtand  for  some  years  before,  an 
till  the  year  1 743  or  1 744,  was  clerk  to  the  said  John  Moody  (wh< 
was  an  attorney)*  And  that  thc  said  Mr.  AVtrtWia  1765 
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steward  to  the  said  John  Moody  for  the  said  manor  of  Hcrbant% 
airf  continued  sa  to  be  till  the  said  John  Moody's  death.  That 
the  value  of  the  said  piece  of  ground  at  the  time  of  the  said  grant 
did  not  exceed  30/.  or  40/.  That  at  the  time  of  the  said 
grant  the  said  William  Bridget  was  a  very  poor  and  indigent 
man,  living,  in  the  said  parish  of  Havant.  And  it  also  appear- 
ed to  the  Court,  by  the  inspection  of  the  Court-books  of  the  sail 
manor,  that  it  is  not  customary  to  express  in  the  surrenders  or 
admissions  of  any  tenant  of  the  manor  therein  the  consideration 
for  granting  the  same.  And  no  evidence  whatever  was  given 
whether  any  pecuniary  consideration  was  given  for  the  said  grant, 
or  whether  the  said  grant  was  voluntary,  and  without  a  pecu- 
niary consideration.  It  was  agreed  by  the  counsel  for  the  ap- 
pellants and  respondents,  that  on  the  argument  of  this  case  in 
tBe  Court,  of  Song's  Bench  copies  of  the  several  grants,  surren- 
ders, and  admissions,  containing  also  the  entries  on  the  margin 
of  the  several  Court-books,  and  opposite  to  such  grants,  sur- 
renders, and  admissions,  should  be  produced. 

In  consequence  of  the  above  agreement  several  copies  of  die 
court-roll  were  now  read  in  Court ;  by  one  of  which  it  appear* 
td  that  William  Bridger  was  admitted  in  the  year  1748  on  th* 
ford's  grant  to  one  parcel  of  land,  called  the  Gravel-land;  and 
in  the  copy  of  his  admission  were  these  words,  "fine  one  shillings 
**  herht  one  shilling,  quit-rent  one  shitting?  And  in  the  margin 
of  all  the  copies  was  inserted  ufine  one  shilling? 

MiniaJ*  and  Lawrence,  in  support  of  the  order  of  Sessions, 
contended  that,  the  pauper  having  come  into  the  parish  by  cer* 
tificate,  it  was  incumbent  on  the  other  side  to  shew  positively 
that  the  certificate  had  been  discharged  by  some  subsequent 
event.  They  shouM  therefore  prove  to  the  satisfaction  of  the 
Court  that  this  was  a  voluntary  gift,  without  any  pecuniary 
consideration  moving  from  the  pauper's  father  to  the  lord. 
The  Sessions,  have  not  decided  that  this  was  a  voluntary  g£t ; 
they  have  merely  stated  the  facts  without  drawing  the  conclu- 
sion either  way*  If  any  thing  h  to  be  collected  from  what 
they  have  stated,  it  is  rather  that  this  is  a  purchase,  and  not  a 
gift  ;  and  being  under  the  value  of  3  of.  the  certificate  still  to* 
mains  in  force  under  the  9th  of  Geo.  1.  c.  7.  j.  5.  by  which  M 
purchase  under  the  value  of  30/*.  shall  give  a  settlement.  But  th* 
circumstances  stated  in  the  case  put  it  out  of  all  doubt ;  for  the 
fin*  paid  by  William  Bridger  must  be  considered  as  a  pecuniary 
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consideration  for  the  purchase  of  the  estate.  It  was  so  consider- 
ed in  the  case  of  St.  Paul's  Walden  and  Kempston,  Foley  238 
It  also  appears  by  the  evidence  of  Newland,  the  steward  of  the 
manor,  that  the  lord  never  made  such  a  grant  as  the  present 
without  a  pecuniary  consideration. 

The  improved  value  of  the  estate,  since  the  time  of  its  being 
granted,  will  make  no  difference :  it  is  the  value  of  the  estate 
at  the  time  of  the  purchase  which  gives  a  settlement,  and  not 
the  subsequent  improvements ;  and  the  value  is  ascertained  by 
the  sum  really  paid.     Rex  v.  D unchurch,  Burr.  Set.  Cos.  553. 

Besides,  it  does  not  appear  in  this  case  whether  the  lord  had 
a  right  to  grant  the  land  as  copyhold ;  and  indeed  the  Sessions 
have  impliedly  negatived  any  immemorial  custom  in  him  to 
grant  such  an  estate. 

Morris,  and  Burroughs  contra,  relied  upon  the  ground  that 
this  was  not  a  purchase  within  the  9  Geo.  i.     This  is  a  com- 
mon law  settlement  in  opposition  to  a  settlement  gained  by  any 
of  the  statutes.  ,  Under  the  13  and  14  Car*  c.  12.  no  person 
was  removeable  from  his  own  property j  and  living  irremoveable 
thereon  for  40  days  he  gained  a  settlement.     Then  the  statute 
9  and  10  W.  3.  c.  11.  which  relates  to  certificated  persons  alone, 
declares  that  no  such  persons  shall  gain  a  settlement  in  another 
parish,  except  in  two  ways,  either  by  renting  a  tenement  of  10/. 
a  year,  or  by  serving  an  annual  office.     From  that  time  to  the 
time  of  passing  the  statute  of  9  Geo.  1.  it  never  was  doubted 
but  that  a  certificated  person  could  gain  a  settlement  by  a  resi- 
dence on  his  own  estate,  whatever  the  value  might  be  :  but  this 
act   relates   equally   to   uncertificated   as   well  as  certificated 
persons ;  therefore  a  man  who  is  in  possession  of  an  estate  which 
he  does  not  acquire  by  purchase  for  money  under  30/.  gains  a 
settlement  by  residence  thereon  for  40  days,  whether  he  be  a 
certificated  man  or  not.     It  has  been  long  agreed  that  the  word 
"purchase"  in  the  act  of  the  9  Geo.  1.  is  confined  to  a  purchase 
for  a  pecuniary  consideration.     One  of  the  cases  decides  that  a 
gift  by  a  father  to  his  daughter  (a)  is  not  a  purchase  within 
the  meaning  of  the  act ;  yet  according   to  the  general  legal 
signification  of  the  word,  such  a  gift  would  be  considered  as  a 
purchase.     And  it  has  been  expressly  determined  in  Rex  v.  Mar- 
wood  (b)  that  the   word  "purchase"  in  that  statute,  is  to  be 


(«)  Rex  v.  I*gleton%  Burr.  Set.  Cat.  j6o.  (J)  Burr.  Set.  Cat.  390. 
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taken  in  the  most  common  acceptation  of  the  word.     Therefore     1 786. 
whatever  estate  the  pauper  had,  whether  more  or  less  than  30/, 


TON. 


it  was  sufficient  to  satisfy  the  certificate  in  this  case.  agoi»d* 

But  it  has  been  said  that  this  is  a  purchase  in  point  of  fact,  B^,MJ|- 
because  of  the  shilling  fine,  &c.  In  the  first  place,  purchase  is 
a  fapt,  and  as  the  Sessions  have  not  found  it,  the  Court  cannot 
presdme  it  5  they  can  in  no  case  presume  a  fact.  As  in  trover 
for  plate  and  jewels,  where  the  defendant  refuses  to  deliver  them 
upon  request,  this  is  primd  facie  evidence  of  a  conversion,  but 
if  it  be  found  by  special  verdict  that  the  plaintiff  requested,  and 
the  defendant  refused  to  deliver  them,  the  Court  cannot  ad- 
judge it  a  conversion,  because  it  is  a  fact  (a).  So  in  the  case  of 
The  King  and  Bolder  1784,  where  the  facts  stated  were  evidence 
of  a  disseisin,  this  was  urged  by  the  counsel ;  but  the  Court 
said  that  disseisin  was  a  fact  which  they  could  not  infer,  as  the 
Sessions  had  not  found  it. 

But  the  very  case  itself  precludes  the  idea  of  any  consideration, 
for  die  Sessions  state  that  no  evidence  whatever  was  offered  that 
any  pecuniary  consideration  had  been  given  for  the  grant  in  ques- 
tion ;  none  such  appears  upon  the  copy  of  the  Court-roll ;  and 
it  was  incumbent  on  the  respondents  to  have  shewn  that  there 
had  been  a  pecuniary  consideration. 

As  to  the  fine,  that  was  paid  for  leave  to  alien,  and  not  as  the 
consideration  money.  It  can  never  be  supposed  that  a  fine  of 
one  shilling  could  be  intended  as  the  purchase-hioney  of  a 
copyhold  of  inheritance,  however  small  the  value  might  be ;  but 
rather  as  evidence  of  the  tenure,  to  shew  of  whom  holden. 
Besides,  the  same  fine  of  one  shilling  appears  on  the  copies  of  all 
the  a'dmissions  and  surrenders ;  and  it  cannot  be  presumed  that 
the  purchase-money  was  the  same  for  all  the  grants.  It  might 
&s  well  have  been  said  in  the  case  of  The  King  and  St.  Mary 
Wbitechapel  (b)  that  the  reserved  rent  of  6d.  per  arm.  was 
the  consideration  of  the  leasehold';  but  the  Court  there  held 
that  the  pauper  gained  a  settlement.  In  the  case  of  The  King 
v.  Tarrant  Launceston  (c\  the  pauper's  father  married  a  woman 
whose  mother  was  possessed  of  a  leasehold  cottage  for  99  years, 
determinable  on  lives.  On  the  marriage,  the  mother  gave 
her  daughter  and  the  pauper's  father  liberty  to  live  in  the  cot- 
tage, but  made  no  gift  or  conveyance  of  the  same.     On  the 

(«)  10  G».  56.  (J)  Burr.  Set.  Car,  55,  (*)  Master ;  %%  Ce$.$. 
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178&     Mother's  death,  the  pauperis  father  (not  having  taken  out  letters 
of  administration  J  surrendered  die  old  lease  to  the  lady  of  the 
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^Jh*°  manor>  wl*o,  *»  consideration  thereof,  and  of  30J.  granted  ttf 
Wa»-     the  pauper's  father  a  further  lease  of  the  cottage.    Lord  Mans- 
field said  that  was  not  a  purchase,  but  a  surrender  of  the  old 
lease,  and  getting  a  new  one  upon  payment  of  the  fine. 

As  to  the  case  in  Foley*  it  only  goes  to  shew  that  fine  is  an 
equivocal  phrase,  and  that  it  may  in  some  cases  be  taken  for  the 
consideration.  But  here  the  Sessions  have  expressly  negatived 
that  supposition^  by  stating  that  there  was  no  consideration :  and 
wherever  there  is  a  doubt,  the  presumption  will  always  be  in 
favour  of  the  settlement. 

As  to  the  evidence  of  Netuland,  it  applies  altogether  to  a  sub- 
sequent period,  and  therefore  does  not  affect  the  grant,  under 
which  the  pauper  claims. 

The  next  point  relied  on  is,  that  the  Sessions  have  stated  that 
it  did  not  appear  to  them  that  this  land  was  ever  granted  bj 
copy  of  court-roll  before  the  year  1 748 ;  yet  it  is  sufficient  that 
Utittt  was  no  evidence  to  warrant  them  in  stating  that  it  never 
had  beeii  granted  by  copy  before,  for  after  so  long  a  possession 
the  Court  will  rather  presume  that  it  was.  It  was  not  compe- 
tent to  the  Sessions  to  inquire  whether  this  was  a  legal  copy- 
hold, or  not  j  that  question  could  only  arise  between  the  lord 
and  some  other  person,  and  no  stranger  had  a  right  to  interfere. 
It  Was  in  fact  granted  as  copyhold,  and  that  is  sufficient  for  this 
purpose.  Yet  supposing  it  was  not  copyhold,  and  that  the 
donee  had  only  an  equitable  interest,  that  would  make  n# 
difference  for  the  purpose  of  gaining  a  settlement. 

WfLLfcs,  J.  Great  latitude  has  been  taken  in  arguing  this 
question,  though  it  lies  in  a  very  narrow  compass  \  for  it  is 
merely  this,  whether,  by  any  thing  that  has  happened,  the 
parish  of  Warbtington  can  get  rid  of  this  certificate  ?  If  not,  it 
8t£H  continues  in  force.  Then  the  question  is,  whether  this 
grant,  so  made  by  the  lord  of  the  manor  to  the  pauper's  father 
was  a  voluntary  grant,  or  was  made  for  a  valuable  consid 
tion  ?  Notwithstanding  what  has  been  said,  I  think  the 
lies  on  the  appellants  to  shew  that  this  was  a  voluntary 
The  parish  who  granted  must  get  rid  of  the  certificate :  an 
that  can  only  be  done  by  presumption,  it  must  stand  good; 
we  cannot  presume  one  way  or  the  other.  But  supposing 
Court  could  presume  either  way,  it  would  be  that  this 

purcb^ 
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purchase.    The  case  states  a  grant  by  the  lord  of  the  manor  of     1786* 

a  small  parcel  of  waste  ;  however  small  the  consideration  might  r— 

be,  I  should  stilf  hold  it  a  purchase ;  for  the  smallness  of  the  T^l^,° 
consideration  is  immaterial.     From  all  the  facts  stated  in  this      "**- 
case,  it  appears  that  this  grant  Was  made  for  a  small  pecuniary      ton. 
consideration:  then  it  is  not  a  voluntary  grant;  and,  it  being  a 
purchase  under  30/.  it  does  not  give  a  settlement  since  the 
statute  of  9  Geo.  1. 

Supposing  it  to  be  true,  as  contended,  that  the  fine  is  a  fee  for 
alienation,  at  all  events  that  is  no  answer  to  the  heriot  and  rent 
reserved,  for  if  a  person  meant  to  make  a  free  gift,  he  would 
not  reserve  a  heriot  or  rent ;  but  both  are  here  reserved. 

Another  point  has  been  made  on  the  validity  of  this  grant, 
because  it  is  said  that  the  land  was  not  demised  by  copy  before: 
but  it  is  not  expressly  stated  that  the  land  was  not  so  granted 
before  that  time;  and  the  Sessions  have  stated  that  this  grant  by 
copy  was  made  so  long  ago  as  the  year  1748,  under  which 
the  grantee  entered,  and  built  a  house,  and  expended  100/.  At 
all  events  the  objection  is  got  rid  of  by  saying  that  „  however  . 
defective  such  a  grant  might  originally  have  been,  yet  as  there 
has  been  do  long  a  possession  under  it,  that  is  a  strong  pre- 
sumption that  it  was  good. 

Ashhukst,  J.  If  it  were  necessary  to  give  any  opinion  upon 
the  point,  whether,  supposing  this  to  be  a  voluntary  grant,  the 
party  would  gain  a '  settlement,  I  should  have  wished  die 
matter  to  have  undergone  further  discussion.  It  seems  extra- 
ordinary that  in  the  teeth  of  an  act  of  parliament  this  matter 
should  have  b^en  taken  for  granted  *,  nothing  can  be  stronger 
ffran  the  words  of  the  certificate  act,  which  says,  "  whereas 
"  some  doubts  have  arisen  upon  the  construction  of  the  said  act, 

*  (meaning  the  8  &•  9  W.  3.  c.  30.)  by  what  acts  any  person 
"  coining  to  inhabit,  or  reside,  within  any  parish,  by  virtue 
**  of  any  certificate,  may  procure  a  legal  settlement  in  such 

*  parish,  &c.  be  it  enacted,  &c.  that  no  person  or  persons 
m  whatsoever,  who  shall  come  into  any  parish  by  any  such  cer- 

*  tificate  as  aforesaid,  shall  be  adjudged  by  any  act  whatsoever  to 

*  have  procured  a  legal  settlement  in  such  parish,  unless  he  or 

"  they  shaH  really  and  bond  fide  tale  a  lease  of  a  tenement  of  the 

**  indue  of  id/,  or  shall  execute  some  annual  office  in  such  parish f 

«  being  legally  placed  ia  such  ofiUc" 

It 
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1786.        It  is  singular  that  a  practice  should  have  prevailed  in  opposi- 
tion to  this  act  of  parliament,  when  the  words  are  so  strong. 


mfat°  ^Ut  wc  arc  not  under  the  necessity  of  deciding  that  point*,  for, 
war-  a  certificate  being  once  given,  it  is  necessary  for  the  parish  who 
tow.  wish  to  get  rid  of  it  to  shew  some  matter  in  discharge  thereof. 
They  ought  then  to  have  shewn  that  this  was  a  voluntary  grant ; 
and  it  did  not  lie  upon  the  other  side  to  prove  that  this  was  a 
grant  for  a  valuable  consideration :  whoever  wants  to  set  aside 
that  which  has  once  existed  must  shew  something  which  de- 
stroys it.  But  how  does  this  case  stand  ?  Supposing  it  was  ne- 
cessary to  have  been  proved  on  the  part  of  the  respondents,  I 
think  there  does  appear  sufficient  in  this  case  to  shew  that  it  was 
a.purchase.  A  purchase  is  the  acquisition  of  something  for  an 
equivalent :  it  is  a  quid  pro  quo.  If  there  be  a  valuable  con- 
sideration, it  is  a  purchase  }n  the  legal  sense ;  and  it  makes  no 
difference  whether  it  comes  in  the  form  of  a  present  payment, 
or  in  any  other  way.  Here  there  appears  to  be  a  quid  pro  quo 
from  the  state  of  the  case,  and  from  the  entries  in  the  lord's 
court  which  have  been, read.  For  there  was  a  fine  paid  upon 
admission,  and  there  was  a  valuable  reservation  of  a  heriot  and 
rent,  and  that  is  a  sufficient  foundation  for  a  purchase  %  and  there 
having  been  a  consideration,  it  cannot  be  called  a  voluntary  gift. 
Buller,  J.  I  reserve  to  myself  the  consideration  of  the  ques- 
tion, what  effect  a  voluntary  gift  would  have  on  a  certificate- 
person  as  to  the  giving  of  a  settlement. 

I  agree  that  under  the  act  of  9  Geo.  I.  the  word  "purchase" 
has  not  the  same  extensive  sense  as  is  generally  annexed  to  it. 
But  no  case  has  been  cited  at  the  bar,  where  a  certificate  has 
been  discharged  by  a  voluntary  gift.  I  am  aware  of  the  case  of 
the  King  and  Ingleton  (a)  but  that  was  not  argued ;  it  was 
given  up  under  the  idea  that  it  was  governed  by  the  King  2nd 
Marwood,  which  was  not  the  case  of  a  certificated  man. 

But  the  present  case  is  very  clear.  The  first  question  is,  on 
whom  the  onus  probands  lies  ?  It  has  been  said  here  that  it  was 
the  duty  of  the  respondents  to  make  out  their  case ;  but  I  think 
it  was  incumbent  on  the  appellants  to  have  satisfied  the  Sessions 
that  this  was  a  voluntary  grant,  and  they  not  having  done  so, 
cannot  now  impeach  the  order;  for  if  it  does  not  appear  on  the 
face  of  it  to  be  wrong,  the  Court  must  take  for  granted  that  it  is 

(a)  Burr,  Sttt.  Cat,  560. 

right. 
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right.    Then  can  the  appellants  say  that  the  order  of  Sessions  on     1 786. 
the  face  of  it  is  wrong  ?  If  not,  we  must  confirm  it.  - 

This  case  is  not  altogether  so  correctly  stated  as  it  ought  to  T^l£3* 
have  been.    It  is  the  duty  of  the  Sessions  to  find  all  the  facts,      wa*- 
and  not  to  leave  it  to  us  to  infer  them  from  the  evidence.  They      T0N/ 
ought  to  have  stated  whether  this  was  a  gift,  or  a  purchase. 
However,  that  would  only  be  a  reason  for  sending  the  case  back 
to  them  to  be  re-stated,  and  we  already  see  enough  to  convince 
us  of  what  their  opinion  was;  for  they  have  found  that  the  cer- 
tificate still  remains,  by  confirming  the  original  order ,  and  they 
have  stated  many  facts,  from  whence,  if  I  were  at  liberty  so  to 
do,  I  should  draw  the  same  conclusion  that  they  have  done. 

Both  orders  affirmed  (a). 

(«)  In  the  case  of  the  Xing  and  Cold  Asbttm,  Burr.  Sett.  Cat.  450,  which  was  not 
mentioned  upon  this  occasion,  Lord  Mams/Utfs  opinion  upon  the  construction  of    » 
'the  certificate  act  is  very  strong  ;  "  an  estate  of  a  man's  own,  from  which  he  can* 
"  not  be  removed,  has  been,  by  construction,    (and  a  very  reasonable  one  too,) 

*  holden  to  be  within  the  9  fc  10  WilL  3.*.  11.  for  it  would  be  a  very  hard  thing  to 

•  remove  a  man  from  his  own  estate.    And  the  rule  holds  as  well  in  the  case  of  • 

•  c*rtyU*t+terfo*t  as  to  any  other  case, '  That  no  man  ought  to  be  removed  front 

*  his  own  piopeity  and  estate."  * 
Yid.  JL  v.  Ufion,  post.  3  vol  251. 


The  Kino  against  Henry  Salomons,  Z^'^Sfc 

npHIS  was  a  conviction  on  the  lottery  act  of  22  Geo.  3.  c.  47.  A  convio 
-*■    Middlesex  and  Westminster,  to  wit*    Be  it  remembered  S^B** 
that  on  the  29th  December  in  the  26th  year,  &c.  at  the  public-  wta*  *» 
office  in  Bow  Street,  in  the  parish  of  St.  Paul,  Covent  Garden,  tinct  oflfen- 
in  the  city  and  liberty  of  Westminster,  and  county  of  Middlesex,  ^elnfor- 
Nathaniel  Barret  of   West  Smithfield,  in  the   city  of    London,  mation,  is 
shoemaker,  who  prosecutes  as  well,  &c.  in  this  behalf,  in  his  whether  i. 
proper  person  cometh  before  us  Sir  S.  Wright,  knight,  and  pjJJ^FJ^ 
Wilftam  Addington,  esquire,  two  of  the  justices  of  our  lord  of  two  dis- 
the  king  assigned  to  keep  the  peace  of  our  said  lord  the  kjng  Jl^^ 
in  and   for    the  said   city,    liberty,    and    county,   &c.    and  sameinfor. 
gxveth  us  the  said  justices  to  understand  and  be  informed  that  [I4  &#. 
after  the   25th  July  1782,  to  wit,  on  the  27th  of  December  **7*1 
1785,  one  Henry  Salomons,  of  Coventry  Street,  in  the  parish  of 
If.  James,  in  the  said  city,  liberty,  and  county,  gentleman, 
pot  regarding  the  statutes  of  our  lord  the  kingi  nor  fearing 
the  penalties  therein  contained,  did  in  the  parish  aforesaid,  in 

the 
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178$.     the  city,  liberty,  and  county  aforesaid,  on  the  27th  December 

• —  aforesaid,   keep  an  office  for   dealing  in  shares  of  lottery    tickets 

1]j!£j,f  in  a  lottery  then  authorized  and  established  by  an  act  of  par- 
Salo-  liament  made  in  Jthe  parliament  of  our  said  lord  the  king,  at 
a  session  thereof  holden  at  Westminster  in  the  twenty-fifth  year 
of  his  reign,  entitled  "  An  Act  for  granting  to  his  Majesty  a  cer- 
u  tain  sum  of  money  to  be  raised  by  a  lottery,"  To  wit  the  short 
of  a  ticket^  numbered  34,907;  and  did  then  and  there  take  and 
receive  of  and  from  Ann  Aitnes  the  sum  of  three  shillings,  lie. 
for  or  in  such  respect  of  a  share  and  benefit  in  the  lottery  ticket 
aforesaid,  numbered  34,907,  nmthout  the  authority  of  a  license* 
contrary  to  the  statute  in  that  case  made  and  provided  ;  and 
the  said  Henry  Salomons,  on  the  said  27  th  of  December,  in  the 
parish  aforesaid,  &c .  did  keep  an  office  for  registering  the  numbers  . 
•f  lottery  tickets  then  in  Ae  said  lottery  so  established  as  afore- 
said, and  did  then  and  there  take  and  receive  of  and  from  the  said 
Ann  dimes  the  sum  of  three  shillings,  tefc.  for  the  registering  of  a 
lattery  Usket,  thaa  and  still  undrawn,  without  the  authority  qf  s 
licence, -contrary  to  the  form  of  liie  snrtvte,  &V. ;  'whoicby  mmdbj 
force  of  the  statute,  tffc.  the  said  Henry  Salomons  hath  for  his 
said  offence  forfeited  the  sum  of  ioo/»  &c. 

The  conviction,  after  having  stated  the  evidence  of  the  wit- 
nesses, proceeded  as  follows ; 

Whereupon,  all  and  singular  the  premises  being  considered, 
and  mature  deliberation  being  thereupon  had,  it  manifestly  ap- 
pears to  us  the  said  justices  that  the  said  Henry  Salomons  is  guilty 
of  the  offence  charged  upon  Km  in  and  by  the  said  information 
of  the  said  Nathaniel  Barrett*  It  is  therefore  adjudged  by  us 
the  said  justices  that  the  said  Henry  Salomons  he  convicted,  and 
he  is  hereby  convicted,  by  us  the  said  justices,  of  the  said  offence 
charged  upon  him  in  and  by  the  said  information,  according  to  the 
form  of  the  statute  in  that  case  made  and  provided.  And  we  the 
Said  justices  do  award  and  adjudge  that  the  said  Henry  Salomons 
hath  for  his  said  offence  forfeited  and  do  pay  the  sttm  of  100/. 

Ershne  now  took  several  objections  to  this  conviction. 

I  st,  It  does  not  .appear  that  {his  offence  was  committed  within 
the  jurisdiction  of  the  magistrates  convicting.  Here  the  justices 
are  jstated  to  be  justices  for  thejaid  city;  but  as  boffc  London  and 
Westminster  are  mentioned,  it  does  not  distinctly  appear  to  which 
city  it  refers.    %  Hotts  Fleas  Cr.  rto.    Gro.  £liz.  735). 

6  adly> 


» 
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2dlj,  The  defendant  is  charged  with  doing  a  certain  act  antf*     J9$& 
eg*  0  &*jk* ;  thariore  the  Court  must  suppose  that  the  act  ■ 

would  have  been  legal,  if  he  had  bad  a  licence.  The  penalty  fer  ^ffi* 
this  offence  is  jog/,  under  the  6th  section ;  but  it  does  not  tp-  j&**- 
pear  that  the  ticket,  of  which  the  .share  in  question  if  supposed 
to  be  parti  was  such  a  legal  ticket  as  a  person  could  sell  if  he  had 
taken  out  a  licence ;  for  in  order  to  enable  a  person  to  sell  such 
shares  under  a  licence  he  must  have  the  property  of  the  ticket, 
and  must  deposit  it  with  the  Receiver  General,  who  issues  out 
die  shares :  but  this  appears  otfly  to  be  fc  gambling  policy,  for 
which  he  would  have  been  liable  to  a  penalty  of  50/.  only  un- 
der the  14th  section.  And  the  wprds  "  contra  fermam  stahtf* 
will  not  erne  on  omission  of  charge  m  the  information :  it  is  not 
enough  to  shew  that  the  party  charged  tias  acted  contrary  to 
the  statutes  but  k  most  be  shewn  in  what  manner. 

The  words  are  that  he  kept  an  office  for  dealing  in  shorts  rfHdt* 
tery  lutes,  to  -wit,  the  share  ef  a  tidket,  numbered  34>9*7« 
Suppose  s  person  opened  an  office  for  the  share  of  a  ticket f  it 
would  not  be  necessary  to  take  out  a  licence.  In  the  case  <rf  the 
JSqg  and  Little  j(a)  a  conviction  against  4he  defendant  for  offer- 
ing to  sell  good*,  igfe.  at  a  hawker  and  pedlar  without  licence 
was  quashed,  because  there  was  oidy  one  single  act  proved  of 
selling  a  parcel  of  silk  handkerchiefs  to  a  particular  person. 
yUff  This  is  not  said  to  be  a  ticket  in  the  State  Lottery. 
This  falls  within  the  objection  taken  in  The  King  and  Tre- 
knvney  (a). 

4thly,  The  defendant  is  charged  with  -keeping  an  office  for 
registering  tickets  without  having  a  licence ;  but  here  is  no  evi- 
dence to  support  this  charge. 

Bearcroftt  contra,  was  proceeding  to  answer  these  objections 
in  order :  but 

Per  Curiam,  The  conviction  is  bad  on  another  ground,  for 
there  is  a  duplicity  of  charge.  The  defendant  is  charged  with 
dealing  in  shares  of  lottery  tickets 9  and  with  registering  tickets  *u&- 
mttJkence,  and  he  is  convicted  of  the  saidfffeuce,  -so  that  it  .does 
not  appear  of  what  offence  he  is  convicted. 

A  conviction  must  be  good  in  all  its  parts  4  the  information 
most  be  supported  by  the  evidence,  and  the  judgment  must  be 
supported  by  both.    Here  the  defendant  is  charged  with  two 

(«)  x  JBwr,  609.  C)  Ante,  **s. 

4i*tinct 
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1786.    distinct  offences,  each  of  which  would  subject  him  to  a  separate 
penalty ;   and  supposing  they  could  both  have  been  included  in 


Tt^^a°  one  conviction,  which  is  to  be  doubted,  the  defendant  should 
Salo-     have  been  convicted  of  both.     A  judgment  for  too  little  is  as 
bad  as  a  judgment  for  too  much. 

;  Conviction  quashed. 


Smith  against  Wallis. 

Under  the      A     VERDICT  had  been  given  for  the  defendant  in  an  ac- 

*  sonority  "^^  **on  on  ^  'atc  gamc  act*  f°r  shooting  without  a  certifi- 
diose  drfen- catc.    And  the  Master  bad  taxed  treble  costs  under  that  (a) 

dints  who  v  ' 

are  acquit-  clause  in  the  act  for  protecting  persons  sued  for  any  thing  done 
££ta  »  Pursuance  of  the  act. 

for  seixiMg  Bower  now  moved  that  the  Master  might  review  his  taxation, 
titled  to  tre-  on  ^e  ground  that  the  statute  only  intended  to  give  treble  costs 
*le  cats.      t0  tfuooe  persons  who  were  prosecuted  for  seizing  guns. 

Abbott  opposed  this  motion  in  the  first  instance,  and  contended 
that  the  act  also  meant  to  give  treble  costs  to  persons  sued  foe 
penalties  under  the  act.    But 

The  Court  were  of  a  different  opinion,  and  made  the 

Rule  absolute. 

(a)  Sect.  aS. 


FrUay% 
May  ftftth. 

Aahipbeing  Lockter  and  Others  against  Offley. 

insured  for 

a  royage,      

the  under-    npHIS  was  an  action  on  a  policy  of  insurance  on  the  ship 
liable  for  Hope  from  Hamburgh  to  London,  subscribed  by  the  de- 

iSttn^fiom  fcxl(knt  on  the  19th  of  August  1785,  for  the  sum  of  200/.  at 
seizure  *fter  one  guinea  per  cent. 

%4b*rsi*       The  cause  came  on  to  be  tried  at  the  Sittings  after  Hilary 
/orf;though  Term,  1786,  at  Guildhall,  before  Buller,  J.  when  the  jury  found 

such  seisure  .      -  «•  .  .  -    .      ~% 

was  in  con-  a  verdict  for  the  plaintiffs,  subject  to  the  opinion  of  the  Court 

an^artof ^  on  ^c  following  case. 

smuggling        That  the  defendant  underwrote  the  policy  stated  in  the  dev 

by  the  mas-  claration  for  the  sum  of  200/.  at  one  guinea  per  cent. 

tcr  during        tpj^  fa  plaintiffs  were  interested  in  the  ship  to  the  amount 

[8ti.56a.  of  the  sum  injured. 
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That  in  the  course  of  the  voyage  the  master  committed  bar*     178& 

ratrjr  by  smuggling  on  his  own  account,  by  hovering  and  run- ■ 

ning  brandy  on  shore  in  casks  under  60  gallons.  L^C*T#J* 

That  on  the  1st  September  1785  the  ship  arrived  in  safety  at    Or r lit. 
her  moorings  in  the  river  Thames,  and  remained  there  in  safety 
till  the  27th  of  the  said  month  of  September,  when  she  was 
seized  by   the   revenue   officers   for    the   smuggling  before 
stated. 

■•"  That  about  a  fortnight  or  three  weeks  after  the  seizure  the 
plaintiffs  informed  the  underwriters  thereof;  and  that  they 
would  hold  them  liable  on  the  policy. 

That  on  the  20th  October  1785  the  following  petition  was 
presented  to  the  commissioners  of  his  Majesty's  customs: 

«  London,  20th  October  1785. 

> 

c<  May  it  please  your  Honors, 

"  In  answer  to  our  former  petitions  to  your  honourable  board, 
€€  relating  to  the  seizure  of  our  ship  the  Hope,  late  John  Law$ 
'*  master,  from  Hamburgh,  by  Mr.  Hunter,  tide  surveyor  of  his 
"  Majesty's  customs,  we  there  find  your  honourable  board  has 
"  ordered  the  said  ship  to  be  delivered  to  us  upon  our  giving 
"  sufficient  bail  or  security  for  her  value  until  the  issue  was 
€€  terminated,  for  which  indulgence  we  return  our  unfeigned 
*(  thanks.  But  from  the  state  of  our  innocent  as  well  as  our 
"  distressed  situation  in  this  transaction,  we  are  led  further  to 
*'  solicit  your  Honors'  reconsideration  of  our  petition,  and  to 
€i  order  the  vessel  to  be  delivered  to  us  upon  a  moderate  com- 
"  pensation  being  made  to  the  seizing  officer  for  his  diligence; 
**  and  as  we  now  have  an  instant  employ  for  the  vessel,  we  are 
**  in  hopes  by  your  Honors'  protection  and  humanity  we  shall 
"  be  enabled  by  such  employ  to  make  good  our  heavy  losses, 
**  which  we  have  sustained  by  the  villany  of  the  master. 
«    "  We  are  with  the  greatest  respect,  tsV.    . 

«  William  Parr, 
"  for 
«  Thomas  Lochyer,  Edw.  Sibull,  &T  Self." 

The  following  answer  was  given  by  the  commissioners  to  the 
said  petition ;  "  That  as  the  ship  had  been  guilty  of  a  gross  vio- 
**  labon  of  the  laws,  the  prosecution  against  her  must  proceed, 

Vol.  I.  S  "but 
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1 1$6.    «  but  that  the  owners  should  be  at  liberty  to  compound  accord* 

■  «  ing  to  the  rules  of  the  Exchequer." 

Loc ™*       That  the  ship  was  appraised  at  the  sum  of  345'.  and  by  the 

Of  r lit.  course  of  the*  Court  of  Exchequer  the  ship  would  have  been  re- 
stored to  the  plaintiffs  upon  payment  of  230/.  besides  costs  and 
charges,  which  would  all  together  have  amounted  to  the  sum  of 
339/,  9/.  7* 

That  on  the  November  1785,  the  following  notice  was 

indorsed  on  the  policy,  and  was  shewn  to  the  underwriters  to 
subscribe,  but  they  refused  to  subscribe  it. 

«  Whereas  the  within  mentioned  ship  tlje  Hope  has  been 
"  seized  by  officers  of  his  Majesty's  customs,  in  consequence  of 
«  their  having  received  information  that  John  Law  the  master 
"  of  the  said  ship  has  been  guilty  of  barratry,  in  smuggling 
"  and  running  certain  quantities  of  foreign  spirits  in  the  course 
"  of  the  within  mentioned  voyage  from  Hamburgh  to  London* 
"  and  the  said  officers  by  order  of  the  honourable  the  commis- 
«  sioncrs  of  his  Majesty *s  customs  intend  to  prosecute  the  said 
"  ship  to  condemnation;  we  the  underwriters  on  this  policy  do 
*'  hereby  request  and  authorize  the  assured  to  use  all  such  means 
"  as  they  may  judge,  or  be  advised  to  do,  proper  for  the  libcra- 
'<  tion  and  recovery  of  the  said  ship,  and  to  prevent  a  condent- 
'*  nation  thereof  either  by  giving  bail,  defending  the  said  suit, 
"  or  by  satisfying,  or  compromising  with,  the  said  officers,  or 
«  otherwise  as  the  circumstances  of  the  case  may  admit  or  re- 
«  quire;  and  we  do  hereby  promise  to  pay  and  indemnify  the 
«  assured  for  all  costs,  and  charges,  which  they  may  disburse  or 
«  be  subject  to  by  and  in  consequence  thereof, 
«  London,  Nov.  1785" 

The  question  for  the  opinion  of  the  Court  is,  whether  die 
plaintiffs  are  entitled  to  recover  against  the  defendant  for  any 
and  what  sum?  If  the  Court  shall  be  of  opinion  that  the  plain- 
tiffs are  entitled  to  recover,  then  a  verdict  to  be  entered  for  such 
sum  as  the  Court  shall  think  fit :  but  if  the  Court  shall  be  of 
opinion  that  the  plaintiffs  are  not  entitled  to  recover,  then  a  ver- 
dict to  be  entered  for  the  defendant. 

Law,  for  the  plaintiffs. 

The  principal  question  which  arises  in  this  case  is,  whether 
the  seizure  of  a  ship  after  the  completion  of  her  voyage  for  a, 

CttUSi 

•www 


in  the  Twenty-sixth  Year  of  GEORGE  III.  35$ 

cause  of  forfeiture  accruing  during  the  voyage t  is  within  the  policy  ?     1 786. 
Then,  

adly,  Supposing  it  to  be  a  loss  within  the  policy,  whether  the   L°*"J* 
assured,  having  given  early  notice  that  they  should  hold  the  un-    Orn.tr. 
derwriter  liable,  and  having  followed  up  their  claim  in  the  man- 
ner stated  in  the  case,  are  entitled  to  abandon  ? 

A  third  question  will  arise  out  of  the  second,  as  to  the  sum 
which  the  plaintiffs  are  to  recover. 

As  to  the  first.  There  can  be  no  doubt  in  this  case  but  that 
the  loss  was  occasioned  by  the  barratry  of  the  master ;  it  is  so 
stated.  Smuggling  is  an  act  of  barratry,  the  necessary  conse- 
quence of  which  is  the  forfeiture  of  the  vessel.  This  forfeiture 
is  incurred  under  the  14  Geo.  3.  c.  47.  the  first  section  of  which 
declares  that  any  ship  or  vessel  by  hovering  in  the  manner  the 
ship  in  question  did  shali  be  forfeited:  and  as  no  particular  time 
is  mentioned  when  the  seizure  is  to  be  made,  the  forfeiture  at- 
taches the  moment  the  cause  of  seizure  arises.  The  ship  may  be 
seized  as  soon  afterwards  as  possible.  And  though  the  forfeiture 
of  goods  to  the  crown  for  treason  and  felony  only  relates  to  the 
time  of  conviction,  and  forfeiture  of  lands  has  relation  back  to 
the  time  of  the  fact  committed,  yet  the  acts  relating  to  the  re- 
venue are  sui  generis ;  and  the  forfeiture  accrues  the  instant  the 
fact  is  committed ;  for  as  the  time  of  seizure  is  indefinite,  it 
follows  that  the  officers  have  the  liberty  of  seizing  when  the 
cause  arises.  Now  when  the  forfeiture  is  incurred,  nothing  can 
purge  it  but  the  subsequent  acquittal  of  the  vessel,  or  the  grace 
of  the  crown  in  remitting  it.  This  is  not  like  the  case  of  a 
death's  wound;  for  if  a  ship  receive  a  wound,  which  does  not 
cause  her  immediate  death,  it  is  uncertain  when  the  loss  will  be 
complete :  but  here  the  loss  has  actually  taken  place.  This  is 
indeed  so  far  a  complete  loss  that  the  ship  was  forfeited  the 
moment  the  smuggling  was  committed,  even  though  she  had 
afterwards  come  into  the  hands  of  a  bond  fide  purchaser;  and 
the  insured  cannot  possibly  stand  in  a  better  situation  than  a  pur- 
chaser for  a  bond  fide  consideration  without  notice.  This  is  not 
only  an  insurance  against  any  loss  which  may  happen  during  the 
voyage,  but  also  against  any  future  damage  which  may  arise  from 
any  act  done  during  that  time.  For  in  the  case  of  a  capture  and 
ransom  the  assured  receive  no  actual  injury  during  the  voyage ;  it 
only  subjects  them  to  an  action  on  the  contract  (the  ransom  bill) ; 
so  that  it  is  contingent  at  the  time  of  ransoming,  not  only  whe- 
ther such  an  action  will  be  brought,  but  also  whether  the  captors 
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1786.     will  recover;  in  such  case  therefore  there  is  no  actual  damage  to 

■  the  insured  at  the  time  :  but  in  the  present  case  the  ship  was 

L*  CJ/«Y|"  Ikkfc  t0  ^  se*zcd  immediately  after  the  act  done.     If  this  be 

Offlet.    not  an  absolute  loss  incurred  at  the  time,  yet  it  is  a  consequence 

of  a  damage  done  during  the  voyage.   In  Vallejo  and  Wheeler  (a) 

the  loss  was  in  consequence  of  the  barratry  of  the  master ;  and 

Lord  Mansfield  there  said,  "  Whether  the  loss  happened  in  the 

"  act  of  barratry,  that  is,  during  the  fraudulent  voyage,  or  after, 

«« is  immaterial  (b)." 

Buller,  J.  observed,  that  in  that  case  the  voyage  insured 
was  lost. 

Law.  There  is  no  difference,  for  the  barratry  here  is  stated 
to  be  by  hovering;  and  hovering  is  a  deviation.  In  Cock  and 
Townsend,  Lord  Camden  held  that  cruising  for  one  night  was  a 
deviation.  And  it  has  been  determined  that  if  a  ship  stand  still, 
that  is  likewise  a  deviation.  Here  the  .hovering  put  a  complete 
stop  to  the  voyage ;  the  deviation  was  founded  on  a  criminal 
intent.  It  is  immaterial  whether  the  loss  happen  during  the 
fraudulent  voyage  or  not. 

If  the  assured  cannot  recover  in  this  case,  underwriters  would 
never  be  liable  for  this  species  of  barratry  by  smuggling ;  for  the 
seizure  can  scarcely  ever  be  made  till  the  vessel  has  been  in  port 
twenty-four  hours. 

idly,  As  to  the  abandonment.  This  comes  within  the  doc- 
trine laid  down  in  the  cases  of  Goss  v.  Withers  (c)9  and  Hamilton 
v.  Mendes  (d),  in  which  latter  case  Lord  Mansfield^  speaking  of 
abandonment  in  case  of  a  re-capture,  said,  "  If  the  salvage  be 
"  high,  if  further  expense  be  necessary,  and  if  the  insurer  will 
«  not  engage,  in  all  events,  to  bear  that  expense,  the  insured 
"  may  abandon."  In  the  present  case,  if  there  had  been  restitu- 
tion of  the  ship,  the  salvage  would  have  been  very  high,  further 
expense  would  have  been  necessary ;  but  the  insurer  refused  to 
bear  such  expense,  therefore  the  assured  had  a  right  to  abandon. 

Then  if  the  Court  shall  ,be  of  opinion  that  the  assured  had  a 
right  to  abandon,  they  are  entitled  to  recover  the  whole  sum ;  for 
it  is  found  by  the  case  that  the  plaintiffs  were  interested  in  the 
ship  to  the  amount  of  the  sum  insured;  which  is  the  only  question 
which  can  arise  where  it  is  settled  that  the  assured  may  abandon. 

Pigott,  for  the  defendant. 

Nothing  is  more  common  than  a  seizure  of  a  ship  after  she  has 
been  in  port  twenty-four  hours  for  smuggling  during  the  course 

(«)   Cru>j>.  X4*         (*)  DmL  itf.         (*)  %  Burr.  68  J.  (J)  Ibid.  1 1 98. 

of 
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of  the  voyage,  and  yet  this  is  the  first  instance  in  which  such  ah     1786. 
action  has  been  brought  against  an  underwriter  on  such  a  policy  — — 
as  the  present;  which  affords  a  strong  argument  that  the  insurer     ™^R 
is  not  liable  in  such  a  case.  Offlet. 

The  nature  of  this  contract  is  an  undertaking  on  the  part  of 
the  underwriter,  that  the  ship  insured  shall  arrive  in  safety  at  the 
destined  port,  and  continue  so  twenty-four  hours.  All  losses 
therefore  insured  against,  of  whatsoever  kind,  must  happen  du- 
ring that  time.  There  is  a  mistake  in  stating  that  the  act  insured 
against  is  the  act  of  barratry  ;  it  is  a  loss  by  barratry ;  and  the 
rule  contended  for  on  the  other  side  would  be  productive  of  the 
most  dangerous  consequences. 

It  can  never  be  said  that  this  hovering  was  a  deviation.  It  is 
by  no  means  like  cruising.  The  word  hovering  was  only  inserted 
in  the  case  for  the  purpose  of  describing  the  particular  kind  of 
smuggling;     No  such  question  was  intended  to  be  agitated. 

In  Vallejo  and  Wheeler ■,  not  only  the  act  of  barratry,  but  also 
the  loss,  was  completed  during  the  voyage  insured.  The  ship 
had  never  been  in  safety  at  the  destined  port,  which  was  the 
event  insured;  she  was  lost  in  the  course  of  the  voyage; 
and  the  Court  will  not  carry  that  case  farther  than  the  circum- 
stances of  it  will  warrant.  But  here  the  smuggling  is  only  the 
inception  of  the  loss,  and  not  the  loss  itself;  the  cotisummatim 
of  it  by  the  act  of  seizure  is  afterwards.  If  the  loss  be  not 
complete  during  the  voyage,«the  contract  is  fulfilled.  To  deter- 
mine that  the  insurer  in  this  case  is  liable  would  be  to  subject 
underwriters  to  additional  risks,  for  which  they  have  hitherto 
thought  themselves  not  answerable:  and  as  the  attorney-general 
may  at  any  distance  of  time  file  an  information,  and  obtain 
sentence  of  condemnation,  all  accounts  between  the  parties  may 
perhaps  be  liquidated  before  any  such  prosecution  is  com- 
menced ;  an  average  loss  may  even  be  paid ;  and  the  policy 
itself  cancelled. 

No  change  of  property  takes  place  in  consequence  of  any  act 
of  smuggling  till  condemnation  of  the  vessel.  Not  that  it  is  ne- 
cessary that  a  sentence  of  condemnation  must  be  passed  during 
the  voyage  to  entitle  the  assured  to  recover ;  but  he  must  be 
dispossessed  of  his  property  during  the  voyage. 

If  the  sentence  of  condemnation  had  relation  back  to  the 
time  when  the  forfeiture  attached,  the  crown  would  be  entitled 
to  receive  the  profits  of  any  voyage  which  the  ship  may  have 

made 
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1786.    made  in  the  intermediate  time;  but  that  can  never  be  contended 
■  for. 


^rilrf*  With  respect  to  the  other  part  of  the  case  5  at  all  events  the 
Owtliy.  defendant  is  only  liable  for  his  proportion  of  so  much  as  the 
plaintiffs  could  have  redeemed  the  ship  for.  And  if  the  plain- 
tiffs even  had  a  right  to  abandon,  it  is  sufficient  to  say  that  in 
fact  there  was  no  abandonment.  This  notice  to  the  underwriter 
relative  to  the  seisure  was  not  like  an  abandonment.  If  the  as- 
sured had  intended  at  that  time  to  abandon,  they  would  have  said 
that  they  would  have  nothing  more  to  do  with  the  ship.  But, 
instead  of  that,  they  only  gave  notice  that  the  vessel  had  been 
.seized,  and  that  they  should  hold  the  defendant  liable.  The  at* 
tempt  to  abandon  was  Jong  subsequent  to  that  time. 

It  remains  yet  totally  unexplained  why  the  assured  did  not  re- 
deem the  ship  for  329/.;  which  gives  great  reason  to  conclude 
that  she  was  not  worth  more  than  that  sum. 

Under  these  circumstances  he  contended  that  the  plaintiffs 
were  not  entitled  to  recover  at  all ;  but,  if  the  Court  should  be 
of  opinion  that  the.  defendant  was  liable,  at  all  events  he  was 
only  liable  for  that  proportion  of  the  200/.  which  329/.  bore  to 
the  whole  sum  insured. 

'  JLawy  in  reply. — This  action  is  only  novel  from  the  circum- 
stance of  the  owners  not  having  been  concerned  in  the  smug- 
gling, in  which  case  the  underwriter  would  not  have  been  lia- 
ble;  but  this  loss  has  been  occasioned  by  the  misconduct  of  the 
master,  which  is  one  of  the  events  insured  against.  This  loss 
arises  in  consequence  of  smuggling  during  the  voyage ;  and  is 
like  the  casp  of  damage  actually  received  during  the  voyage, 
where  the  loss  is  not  complete  at  that  time,  but  afterwards  *hea 
•  the  expense  is  paid. 

In  answer  to  the  owners  being  entitled  to  the  intermediate 
profits  of  the  ship,  from  which  it  was  argued  that  therefore  they 
had  the  property ;  it  is  sufficient  to  say  that  though  the  possession 
remains  in  them  till  the  seizure,  yet  the  property  is  altered  the 
moment  the  cause  of  forfeiture  accrues. 

In  the  case  of  ransom,  the  damage  is  future.  The  ransom  bill 
may  be  lost,  or  the  hostage  himself  drowned ;  but  th$  liability 
of  the  captured  has  relation  back  to  the  time  of  entering  into  the 
contract. 

As  to  the  time  being  unlimited  when  the  attorney-general  may 
file  his  information,  and  the  underwriters  consequently  con- 
tinuing 
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tinning  liable ;  it  is  equally  hard  as  against  a  bond  fide  purchaser     1 7  W* 
of  a  ship  without  notice* 


LocKffc* 


To  prove  that  this  was  a  direct  and  immediate  injury  within  agabut 
the  policy,  he  cited  Jones  v.  Schmoll  (a),  where  the  slaves  who  0f  *"*• 
died  in  consequence  of  wounds  which  they  had  received  during 
the  mutiny  were  to  be  paid  for*  If  that  mutiny  had  taken 
pbce  just  before  the  ship  went  into  port,  and  the  slaves,  had 
died  of  their  wounds  after  she  had  been  in  port  £4  hours*  such 
a  loss  would  equally  have  been  within  the  policy. 

So  far  from  this  being  an  attempt  on  the  part  of  the  assured 
to  turn  a  partial  into  a  total  loss,  the  plaintifls  gave  notice  to  the 
defendant  immediately  after  the  seizure,  and  desired  him  to  in- 
demnify them.    After  such  notice,  no  formal  abandonment  was 


He  Court  ordered  this  matter  to  stand  for  a  sctond  argu- 
ment ;  but  a  few  days  afterwards  they  intimated  that  no  more 
fight  could  be  thrown  upon  the  subject  by  another  argument. 

And  now,  on  this  day, 

Willes,  J.  delivered  the  unanimous  opinion  of  the  Court* 
After  stating  the  case ; 

The  question  for  the  consideration  of  the  Court  is,  whether 
the  plaintifis  can  recover  under  these  circumstances  against  the 
defendants  ?  and  there  is  no  doubt  in  this  case  but  that  die 
master,  was  guilty  of  barratry  by  smuggling  on  his  own  account, 
without  the  privity  of  his  owners* 

Many  definitions  of  barratry  are  to  be  found  in  the  books,  but 
perhaps  this  general  one  may  comprehend  almost  all  the  cases* 
Barratry  is  every  species  of  fraud  or  knavery  in  the  master  of  thi 
ship  by  which  the  freighters  or  owners  are  injured;  and  in  this 
light  a  criminal  deviation  is  barratry,  if  the  deviation  be  without 
their  consent. 

But  the  general  question  here  is,  whether,  as  the  loss  occa- 
sioned by  the  barratry  of  the  master  did  not  happen  during  the 
continuance  of  the  voyage$  the  insurers  are  liable  ?  I  must  own 
this  appears  to  me  to  be  a  novel  question,  and  not  to  have  beeii 
decided  by  any  former  determinations.  But  as  in  all  commercial 
transactions  the  great  object  is  certainty,  it  will  be  necessary  for 
this  Court  to  lay  down  some  rule,  and.  it  is  of  more  conse* 
qttence  that  the  rule  should  be  certain*  than  whether  it  is  csta* 
Wished  one  way  or  the  other. 

(«)  Ante,  130.  *  *• 

Difficulties 
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I7&5.         Difficulties  occur  on  both  sides  in  laying  down  any  ruler* 
The  first  thing  to  be  observed  is,  that  the  policy  by  the  terms  of 
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again*  lt  *s  an  ^ndertalnng  by  the  insurer  fir  a  limited  time,  during  the 
Offlet.  voyage  from  Hamburgh  to  London,  till  the  ship  has  been  moored 
24  hours  in  safety  ;  and  the  ship  was  not  actually  seized  tilt 
near  a  month  afterwards.  But  it  has  been  said  that  under  the 
24  Geo.  3.  c.  47.  and  the  excise  laws,  the  forfeiture  attaches  the 
moment  the  act  is  done,  and  that  the  barratry  was  committed 
during  the  voyage.  It  may  be  so  as  to  some  purposes,  as  to  pre- 
vent intermediate  alienations  or  incumbrances  >  but  I  think  the 
actual  property  is  not  altered  till  after  the  seizure,  though  it  may 
be  before  condemnation. 

-  I  will  put  this  case ;  suppose  before  the  seizure  of  the  ship,  she 
had  gone  another  voyage,  and  on  her  return  had  been  seized, 
would  the  Crown  be  entitled  to  an  account  of  her  earnings, 
after  deducting  the  expenses  of  the  outfit  ?  Surely  not.  Till 
the  seizure  of  the  ship,  it  was  not  certain  that  the  officers  of 
the  Crown  knew  of  the  illicit  trade  carried  on  by  the  master,  or 
whether  they  would  take  advantage  of  the  forfeiture.  It  would 
be  a  dangerous  doctrine  to  lay  down  that  the  insurer  should  in 
all  cases  be  liable  to  remote  consequential  damages.  This  has 
been  compared  to  a  death's  wound  received  during  the  voyage* 
which  subjected  the  ship  to  a  subsequent  loss.  To  this  point 
the  case  of  Meretony  and  Dunlope  (a)  seems  very  material.  That 
was  an  insurance  on  a  ship  for  six  months,  and  three  days  be- 
fore the  expiration  of  the  time  she  received  her  death's  wound, 
but,  by  pumping,  was  kept  afloat  till  three  days  after  the  time  : 
there  the  verdict  was  given  for  the  insured,  which  was  confirmed 
by  the  Court. 

I  will  put  another  case;  suppose  an  insurance  on  a  man's  life 
for  a  year,  and  some  short  time  before  the  expiration  of  the  term 
he  receives  a  mortal  wound,  of  which  he  dies  after  the  year,  the 
insurer  would  not  be  liable. 

The  case  of  Vallejo  and  Wheeler  was  cited  for  the  plaintiffs; 
but  that  does  not  conclude  this  question,  for  there  the  ship  was 
lost  during  the  voyage. 

But  it  was  also  argued  that  the  ship,  even  in  the  hands  of  a  fair 
purchaser,  would  be  liable  to  the  forfeiture.  I  do  not  know 
that  it  has  ever  been  so  decided ;  it  may  depend  on  circum- 
stances, such  as  length  of  possession,  laches  in  seizing,  or  other 

(«)  J.*3<*».3. 

3  matters; 
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matters.    But  suppose  the  law  to  be  so,  it  does  not  follow  from     1786. 

thence,  that  though  the  ship  is  always  liable  to  a  confiscation,  yet 

yet  that  the  insurer  at  any  distance  of  time  is  answerable  for  the 

loss  under  a  limited  undertaking.  Offley, 

And  this  brings  me  to  that  part  of  the  case,  which  weighs 
most  with  the  Court  in  favor  of  the  defendant,  and  to  which 
it  does  not  appear  to  us  that  any  sufficient  answer  has  been  given. 
It  was  agreed,  in  the  argument,  that  the  custom-house  officers 
might  seize  for  the  forfeiture  within  three  years  after  the  fact 
committed ;  and  that  the  attorney-general  might  file  an  infor- 
mation at  any  time  whilst  the  ship  was  in  being.  Is  the  insurer 
during  all  this  time  to  continue  liable  ?  Suppose  the  ship  had 
gone  several  voyages  afterwards-,  and  suppose  a  partial  loss  paid, 
and  the  underwriter's  name  struck  off,  shall  an  action  be  brought 
on  the  policy  afterwards  ?  His  accounts  could  never  be  settled, 
.nor  could  he  be  finally  discharged,  while  the  ship  was  in  existence. 
Such  a  position  would  be  monstrous,  and  would  be  attended 
with  infinite  inconvenience.  There  must  be  some  certain  and 
reasonable  limitation  in  point  of  time  laid  down  by  the  Court, 
when  the  insurer  shall  be  released  from  his  engagement.  If 
he  be  liable  for  a  month,  he  may  be  for  a  year,  and  so  on.  And 
we  all  think  that  the  law  on  insurances  would  be  left  unsettled, 
and  in  much  confusion,  if  any  other  time  were  suggested  than 
that  prescribed  by  the  policy,  namely,  the  continuance  of  the  voy- 
mge%  and  the  ship's  being  moored  24  hours  in  safety. 

We  are  all  therefore  of  opinion  that  judgment  ought  to  be 
given  for  the  defendant. 

These  being  our  sentiments,  there  is  no  occasion  to  say  any 
thing  on  the  other  parts  of  the  argument,  either  upon  the  sub- 
ject of  abandonment,  or  whether  this  was  a  partial  or  a  total 
loss. 

Postea  to  the  defendant. 


The  King  against  the  Inhabitants  of  Woodland.     J*"*^ 

THOMAS  GUSWELL.  Anne  his  wife,   and  their  two  Whether 
children,  were  removed  by  an  order  of  two  justices  from  the  sessions 
parish  of  Ashburton  in  the  county  of  Devon  to  the  parish  of  »tate  facta 

'  fully  and 

^_  particularly, 

nom  whence  they  infer  fraud,  this  Court  can  draw  their  own  conclusion  from  those  facts,  without 
having  regard  to  the  adjudication  of  the  Court  of  Sessions.  #*.— A  fraudulent  renting  of  10L  ftr 
mmm  will  not  give  a  settlement.    [3  Eatt.  xx.] 

Woodland 
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Woodland  in  the  said  county.     And  the  Sessions  upon  appeal 
confirmed  that  order,  and  stated  the  following  case  (a)  ; 

That  the  pauper  Thomas  Guswell  was  a  day-labourer  and  set- 
tled in  the  parish  of  Woodland  by  servitude,  and  that  he  went 
into  the  parish  of  Ashburton,  where  he  vented  a  cot  house  at  1/. 
izr.  per  annum  in  which  he  resided.  That  while  he  so  rented 
it,  on  or  about  October  1782,  he  took  a  meadow  for  one  year  in 
the  said  parish  of  Woodland,  at  the  rent  often  guineas,  of  one  Mark 
Northcote  who  resided  in  the  said  parish,  and  rented  this  toge- 
ther with  other  ground  of  Mrs.  Taylor,  and  paid  the  poor-rates 
thereof,  being  by  covenant  to  be  reimbursed  by  the  said  Mrs. 
Taylor.  That  the  pauper  did  not  stock  it  at  all ;  but  at  Christmas 
he  let  the  grass  for  three  guineas  to  Edward  Barter  (without  the 
privity  of  the  said  Northcote)  until  the  Lady-day  following,  who 
stocked  it,  and  paid  the  rent  to  him.  That  the  pauper  after 
that  (but  not  on  the  same  day)  paid  Northcote  his  landlord  five 
guineas  for  a  half  year's  rent.  That  there  were  several  persons 
who  offered  to  take  the  grass  of  the  pauper  before  he  let  it  to  Barter. 
That  he  the  pauper  laid  up  the  ground  fir  mowing,  and  then  let 
the  shred  or  mow  to  the  said  Mark  Northcote  for  five  guineas, 
and  the  after-grass  for  two  guineas.  That  at  the  end  of  the 
year,  when  he  came  to  settle  accounts  with  Northcote,  the  pau- 
per received  two  guineas  on  balance  of  accounts  after  allowing 
five  guineas  to  Northcote  for  the  half  year's  rent  then  due.  That 
Northcote  did  not  apply  to  the  pauper  to  take  this  ground,  bat 
that  the  pauper  applied  to  him,  and  he  readily  trusted  him,  as- 
signing as  reasons,  that  he  believed  him  to  be  an  honest  man* 
though  a  day-labourer,  having  known  him  upwards  of  20  years ; 
and  that  he  had  heard  just  before  he  let  him  the  estate  that 
the  pauper  had  received  a  legacy  from  a  brother-in-law,  equal 
to  the  year's  rent.  That  he  (Northcote)  had  frequently  made  a 
practice  to  take  ground  and  let  it  out  again  in  parts  and  parcels. 
That  three  years  previous  to  the  taking  of  the  above  meadow, 
the  pauper  applied  to  the  parish  officers  of  Woodland  for  relief,  on 
account  of  sickness,  and  was  relieved  by  them.  That  about 
half  a  year  after  the  expiration  of  the  term  for  which  he  took 
this  meadow,  his  wife  applied,  and  received  pay  of  the  parish  of 
Woodland,  he  then  being  sick  tin  the  Exeter  hospital.      That  he 

(a)  At  a  former  Sessions  the  evidence  of  Marl  Ntrtbeote  was  rejected;  bat  the 
Court  of  Kittys  Bench,  being  of  opinion  that  his  testimony  was  admissible  (6)  sent  the 
case  down  to  be  restated,  and  to  receive  bis  evidence. 

(J)  Vide  BHl  v.  Harwifdj  pott.  3.  vol.  308. 

made 
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w\\t>  a  ftesk  agreement  for  taking  another  field  of  Northcote$     1 786. 
at  i$l.  per  annum,  on  the  morning  of  the  day  whan  he  was  ex-  — — — • 
amined  before  the  justices  touching  his  settlement.    And  the  T^,Mtf 
Court  of  Sessions  were  unanimously  of  opinion  that  the  said     Wood- 
taking  of  the  said  field  was  fraudulent. 
c  Clapp,  in  support  of  the  order. 

It  has  frequently  been  decided  that  fraud  is  a  fact,  and  not 
an  inference  of  law ;  and  when  the  justices  at  the  Sessions  have 
expressly  found  fraud  from  the  evidence,  this  Court  will  not 
draw  a  different  conclusion,  even  though  the  case  state  all  the 
facts  particularly.  In  the  case  of  the  King  and  St.  Nicholas  in 
Harwich  {a),  renting  10/.  per  annum  did  not  gain  a  settlement, 
because  it  was  found  to  be  fraudulent.  Wright,  Justice, 
said,  "  The  justices  adjudged  this  fraudulent,  and  the  circum- 
«  stances  vindicate  their  adjudication  ;  but  if  the  facts  had  not 
"  vindicated  their  conclusion,  yet  unless  it  had  manifestly  and 
«  plainly  appeared  to  have  been  a  misconclusion,  I  do  not  see  that 
"  we  could  have  adjudged  it  not  to  be  fraudulent? 

The  case  of  the  King  and  Tedford  (b)  is  very  distinguishable 
from  the  present.  The  question  before  the  Court  was  whether 
the  facts  found  in  that  case  amounted  to  a  purchase  under  the 
act  of  the  9  Geo.  1.  or  whether  the  purchase  was  fraudulently 
made  in  order  to  defeat  the  act.  It  was  merely  a  question  of 
construction  upon  that  act,  and  could  not  be  intended  to  establish 
as  a  general  principle,  that  the  Court  might  in  all  cases  draw 
conclusion  of  fraud  from  facts  stated.  That  was  held  not  to  be 
a  fraud  in  point  of  law ;  but  here  if  the  Court  over-rule  the  deci- 
sion of  the  justices,  they  must  find  no  fraud  in  point  of  fact. 

But  if  the  Court  should  be  of  opinion  that  they  are  at  liberty 
to  enter  into  the  fact  of  whether  fraud  or  no  fraud,  it  appears 
that  the  justices  were  well  warranted  in  drawing  the  conclusion 
which  they  have  done.  There  is  a  distinction  between  a  state- 
ment of  facts  and  of  evidence  ;  and  the  Court  have  frequently 
determined  that,  where  the  case  contains  both,  they  will  reject 
the  latter  as  surplusage,  and  confine  their  attention  to  the  for- 
mer. Now  here  the  only  part  of  the  case  on  which  the  other 
ride  can  rely  is  the  evidence  of  Northcote ;  the  justices  could 
never  intend  to  state  Northcote9 s  reasons  for  letting  this  tene- 
ment as  facts,  for  they  could  not  adjudge  it  to  be  a  fraudulent 
taking,  when  the  reasons  assigned  for  such  taking,  admitting 

(«)  Burr.  Sa.  Cas.  171.  (*)  Ibid.  J7. 
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them  to  be  facts,  would  negative  it.  This  therefore  being  only 
evidence  must  be  rejected 5  and  on  the  rest  of  the  case  the  Court 
will  see  no  reason  to  overthrow  the  decision  of  the  Sessions. 

Fansbawe,  contra,  contended  that  where  the  Sessions  only  find 
fraud  generally,  this  Court  is  bound  by  such  finding :  but  when- 
ever the  Sessions  state  facts  fully  and  particularly  from  whence 
they  infer  fraud,  it  is  the  province  of  this  Court  to  draw  their 
own  conclusion  from  those  facts,  without  having  regard  to  the 
adjudication  of  the  Court  below  (a).  And  Lee,  Justice,  in  the 
case  of  The  King  and  Tedjbrd  said,  "  If  this  state  of  the  case 
"  contain  the  whole  of  the  fact,  then  the  adjudication  of  the  Ses- 
"  sions  signifies  nothing,  if  we  are  of  opinion  that  the  facts  are 
"  not  sufficient  to  warrant  their  conclusions  ;  for  we  are  to  draw 
'<  a  conclusion  from  the  facts,  when  we  have  them  clearly 
u  before  us." 

The  only  question  then  is,  whether  all  the  facts  are  fully  be- 
fore the  Court  ?  Which  must  be  taken  for  granted  ;  and  if  so, 
whether  the  Court  will  not  say,  that  the  conclusion  which  the 
Sessions  have  drawn  is  wrong.  Whatever  might  formerly  have 
been  the  custom,  it  is  the  practice  of  the  Sessions  now  to  state 
evidence  as  well  as  facts,  and  this  Court  will  form  their  judgment 
from  both.  Rex  and  Brampton  (6),  Rex  v.  Hoddesden  (c),  Rex 
v.  Welford  (</),  Rex  v.  St.  MichaePs  in  Bath  (e),  and  Rex  v. 
Langham  (f).  Then  taking  this  whole  case  together,  it  is  im- 
possible to  support  the  decision  of  the  Sessions.  It  is  stated  that 
this  man  had  credit  in  the  parish  for  ten  guineas  per  ann.  "Ic 
was  so  notorious  that  he  was  the  real  tenant,  that  several  per- 
sons applied  to  him  to  take  the  winter  grass,  and  one  actually 
took  it  of  him  for  three  guineas.  The  evidence  does  not  state 
any  conspiracy  *,  it  was  a  fair  under-letting,  and  the  mere  cir- 
cumstance of  its  being  under-let  affords  no  presumption  of 
fraud ;  Rex  v.  Llandverras  (g). 

Curia  adv.  vult. 

Afterwards,  on  this  day, 

Willes,  J.  delivered  the  opinion  of  the  Court ;  that  they  did 
not  think  it  necessary  in  this  case  to  give  an  absolute  opinion 
upon  the  general  question,  whether,  when  the  Sessions  have  stated 


(<*)  Burr.  S.  C.  fa.     BotU  364. 

(6)  Cald.  xx. 

(0  Ibid.  23. 

(0  Ibid.  57. 


(*)  CaU.  xxx. 
(J)  Ibid.  127: 
(g)  Bvrr.S.  C.571. 
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all  the  facts  particularly!  and  drawn  a  conclusion  of  fraud  from     1786* 
those  facts,  this  Court  have  a  right  to  examine  into  the  propriety 


of  such  conclusion  (a)  5  because  they  were  all  of  opinion  that  the  ^jfjj  • 

conclusion  of  the  justices  upon  the  facts  stated  in  this  case,  that  Wood- 
it  was  a  fraudulent  taking,  was  right. 

Order  of  Sessions  affirmed. 


LAN»i 


(a)  Vide  poet.  %  voL  711. 


The  King  against  Myers.  atm*?, 

jpR&KINE  had  obtained  a  rule  to  shew  cause  why  the  de-  One  who  it 
fendant,  who  had  been  convicted  in  a  penalty  under  the  lot-  JJ^^ji 
tery  act  22  Geo.  3.  c.  47.  and  sent  to  the  house  of  correction  for  *****  «*• 
want  of  sufficient  distress,  should  not  be  discharged  out  of  prehended 
custody,  because  he  was  apprehended  on  a  Sunday.  °£a  S£?V* 

Bearcroft  shewed  cause  (a).  payment  of 

This  is  a  commitment  for  something  prohibited  by  act  of  [j^SJ/#£ 
parliament,  and,. being  so  prohibited,  it  is  indictable:  this  is  459-] 
therefore  a  constructive  breach  of  the  peace;  and  then  this  com- 
mitment is  like  a  warrant  on  an  indictment  which  may  be  exe- 
cuted on  a  Sunday. 

A  person  may  be  taken  on  a  Sunday  upon  an  attachment  for 
non- performance  of  an  award.     1  Atk.  58. 

Erskine,  in  support  of  the  rule. 

Though  the  defendant  might  have  been  prosecuted  in  a  crimi- 
nal manner  on  this  act  of  parliament,  which  would  have  subject- 
ed him  to  be  arrested  on  a  Sundays  yet  this  is  a  civil  proceeding. 
This  is  in  the  nature  of  *ji.fa.  when,  on  a  return  of  nulla  bona,  the 
person  is  liable ;  for  first  a  warrant  is  issued  to  seize  the  goods 
of  the  defendant,  and  for  want  of  a  distress  the  person  is  taken. 

Under  the  29  Car.  2.  c.  7.  /.  6.  no  man  can  be  arrested  on  a  [iB.kP. 
Sunday,  but  for  treason,  felony,  or  a  breach  of  the  peace :  and  33^ 
this  is  neither. 

Curia  adv.  vult. 

-  Afterwards,  on  this  day, 

Buller,  J.  said  there  is  no  case  exactly  in  point.  It  is  most 
similar  to  an  action  brought  for  a  penalty  on  the  same  statute : 
and  it  is  clear  that,  upon  execution  in  such  an  action,  the  defen- 
dant could  not  have  been  taken  on  a  Sunday.  This  is  to  recover 
a  penalty  given  by  the  statute;  and  the  effect  is  equally  the  same, 

(«)  On  Stturday,  May  37th. 

whether 
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1786.    whether  that  penalty  is  to  be  recovered  in  a  summary  proceed* 
ing  before  a  justice,  or  in  an  action. 


Tl^^Q      This  is  not  like  the  case  of  an  attachment  mentioned  at  the 

Myeri.    bar.  That  case  might  hare  been  good  law  formerly;  for  then  the 

[miUt\  R.  Court  only  looked  to  the  contempt :  but  it  ,has  been  settled  of 

BL  4ix.]-/ "  kte  Y****  t'xat  an  attachment  for  non-performance  of  an  award 

is  only  in  the  nature  of  a  civil  execution.    That  question  was 

much  agitated  some  few  years  ago,  when  the  Court  held  that  the 

party  being  in  custody  upon  an  attachment  for  non-payment  of 

costs  was  entitled  to  be  discharged  under  the  Lords'  act  (a). 

Per  Curiam*  Rule  absolute  (*). 

(a)  Cowfi.  136.    See  also  Bonafins  v.  School*,  post.  4  *oL  31* 1  and  *•  v»  *i*MU* 
lb.  809. 

(b)  Vid.  Atkinson  v.  Jamtson,  post.  5  voL  %$. 


Ma^tgL  Kirk  against  NowitL  and  Another. 

if  plaintiff    npO  this  action  of  trespass,  the  defendant  pleaded  the  gene- 
op  several  kJ  issue,  and  three  special  pleas  of  justification.    At  the 

ofwhich*  *****  a  vcr<**ct  was  g*?en  f°r  t'lc  plaintiff  on  the  general  issue  and 

insufficient  the  two  first  justifications,  and  for  the  defendant  on  the  last  jus- 
has  averdict  ^fication.  In  the  last  term  a  rule  was  made  to  enter  up  judgment 

on  an  the  for  the  plaintiff  on  the  general  issue,  and  the  two  first  pleas  of 

cept  that  justification,  notwithstanding  the  verdict  for  the  defendant  on  the 

the  insuffi-  ^8t  JU8t*fication,  the  same  being  insufficient  in  point  of  law  (a). 

cient  plea,  A  rule  had  been  obtained  in  this  term  by  Chambre  to  shew 

found  for  cause  why  the  Master  in  the  taxation  of  costs  should  not  allow 

the  defen-  $uch  costs  only  as  were  incurred  upon  the  issues  found  for  the 

dant;  and  . 

afterwards    plaintiff,  without  allowing  to  the  plaintiff  any  costs  upon  the  is- 

iSnupU  8UC  found  for  **  defendant. 

for  the  Wood  now  shewed  cause,  and  cited  Broadbent  v.  Wilts  (£), 

stfflhe  shall  where,  though  the  trespass  was  confessed  by  the  plea,  the  plain- 
not  ^  **-  tiff  replied;  *jid  issue  being  joined,  a  verdict  was  found  for  the 
costs  upon  defendant.  Afterwards  the  Court  gave  judgment  for  the  plain- 
founT&r  *"»  notwithstanding  the  verdict,  and  the  prothpnotary  was  di- 
the  defen-  .cected  to  allow  the  plaintiff  all  the  costs  in  the  cause,  except  the 
costs  of  trial. 

In  the  present  case  the  costs  of  going  to  trial  on  this  issue 

were  not  contended  for,  but  die  costs  of  the  pleading.    And  as 

the  defendant  had  pleaded  an  insufficient  plea,  the  plaintiff  was 

entitled  to  the  costs  of  that  plea.     If  the  plaintiff  demurred 

[HnUtii  R.  cither  to  the  plea  or  to  the  rejoinder  and  had  judgment,  he  was 

366.  2B.P, 

co.  376.]  to  Ante,  113.  (*)  Barney  4to  ed.  a66.  # 

J  entitled 
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entitled  to  the  costs ;  and  it  Iras  immaterial  in  what  stage  of  the     x  786. 
cause  die  plaintiff  had  judgment. 


Bullrr,  J.  All  the  late  cases  are  decidedly  against  the  plain-      *£!£ 
tiff.    Suppose  the  judgment  had  been  arrested,  no  costs  would    Nowill. 
have  been  given.    The  Teason  is  obvious ;  the  plaintiff  has  con- 
tributed to  the  costs  as  well  as  the  defendant.    He  should  have 
demurred  to  the  defendant's  plea  \  and  by  gci;ig  on  to  trial  he 
is  equally  in  fault  (a\ 

Per  Curiam,  (*)  Rule  absolute. 

(a)  Vid*  Hanhtj  v.  SwritB,  post.  3  vol  507. 
(4)  Vide  %  Fadr.  196.    I  Barms,  4Z0  edit.  I  %$. 


=ae 


w 


Pray  and  Others  against  Edie.  as***,, 

May  %jth. 

rILSON  had  obtained  a  rule  on  a  former  day  to  shew  ifthcpiain- 
cause  why  the  proceedings  in  this  cause  should  not  be  Jjjj^*1^ 
stayed,  till  the  plaintiff,  who  resided  at  Georgia,  in  North  Ame-  Court  wUl 
rica,  gave  security  for  the  costs,  in  case  a  verdict  was  given  J^finptill 
against  him.  hc  &ivc  sc- 

Lawy  for  the  plaintiff,  now  contended  that  such  a  rule  had  ^c  ^^ 
never  been  granted  but  under  very  particular  circumstances  to 
induce  the  Court  to  grant  it ;  and  he  cited  %  Burr.  1 026. 4  Burr. 
3105.  &  Cowp.  158. 

Buller,  J.  There  have  been  several  late  cases  to  the  con- 
trary ;  and  for  this  reason,  that  if  a  verdict  be  given  against 
the  plaintiff  he  is  not  within  the  reach  of  our  law  so  as  to  have 
process  served  upon  him  for  the  costs. 

Per  Curiam,  (a)  Rule  absolute. 

(*)  Post.  362.  S.  P.  where  the  plaintiff  resided  in  Inland.  But  a  different  practice 
prevails  in  C.  B.,  unlets  the  plaintiff  go  abroad  to  avoid  paying  his  debts,  or  the  like. 
if.  BL  Rip.  C.  B.  106. 


^^^^^^^^^^^^^^^^  Monday, 

Fenner  against  Evans.  to  retires?' 

A  .  .  judgment 

N  annuity  had  been  granted  by  the  plaintiff  to  the  de-  entered  on  a 
fendant  before  the  passing  of  the  act  of  the  17  Geo.  3.  c.  ^dan^n" 
26.  the  consideration  of  which  was  inrolled  in  the  memorial  to  nuity  &***- 
be  1000/.  but  in  fact  the  plaintiff  had  received  only  700/.  in  the  17 
money,  and  a  respondentia  bond  for  271/. ;  and  there  was  a  de-  j^*££f" 
duction  of  29/.  for  law  charges.  within  the 

A  set.  fa.  had  issued  since  the  annuity  act  to  revive  the  J^tf^ 
judgment, ,  and  execution  had  been  taken  out  upon  it.  HEX!' 

Mmgajt  8T.R/»Sa.] 
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1 786.         Mingay,  and  Chambre,  now  shewed  cause  against  a  rule  which 
■  had  been  obtained  to  set  aside  the  icire  facias y  and  all  the  subse- 

F*w***  quent  proceedings,  because  the  real  consideration  of  the  annuity 
Evans,  did  nor  appear  on  the  memorial.  They  contended  that  as  the 
annuity  was  granted  before  the  passing  of  the  annuity  act,  the 
grantee  was  only  obliged  (a)  to  enter  a  memorial  before  execution 
was  taken  out.  This  rule  therefore,  which  was  intended  to  set 
aside  the  scire  facias  as  well  as  the  execution,  must  be  discharged. 
Erskine  and  Garrow,  contra,  insisted  that,  as  the  real  considera- 
tion of  the  annuity  did  not  appear  on  the  memorial,  the  grantor 
was  entitled  to  some  relief  under  the  annuity  act.  But  as  the 
judgment  itself  was  regular  (it  having  been  obtained  before  the 
passing  of  this  act)  they  had  only  made  application  to  the  Court 
to  prevent  a  revival  of  that  judgment,  by  setting  aside  the  scire 
facias.  For  any  proceeding  to  revive  a  judgment,  on  an  annuity, 
granted  before  the  passing  of  that  statute,  was  as  much  within 
the  words  and  meaning  of  the  act,  as  any  deed  or  instrument  for 
securing  an  annuity  granted  subsequent  to  it. 

Willbs,  J.  This  is  a  proceeding  within  the  intent  and  mean- 
ing of  the  act ;  therefore  the  rule  must  be  made  absolute. 

Ashhurst,  J.  The  execution  must  certainly  be  set  aside ; 
and  the  only  question  is  as  to  the  scire  facias :  but  a  scire  facias  is 
an  action  s  and  then  this  comes  within  the  second  section  of  the 
act,  for  the  words  are,  "  that  no  action  shall  be  brought  on  any 
cc  such  judgment  already  entered,  &c"  The  scire  facias  there- 
fore as  well  as  the  execution  must  be  set  aside. 

Buller,  J.    There  is  no  doubt  but  that  a  scire  facias  i»  an 
action :  and  on  that  ground  it  has  been  held  that  a  plea  to  a  scire 
facias  must  conclude,  "  if  the  plaintiff  ought  to  have  or  main- 
"  tain  his  action  (£)•" 

Per  Curiamt  (r )  Rule  absolute. 

(a)  Vide  tec.  2.  (0  Vide  %  BU  Bep.  12*7.    2  Ld.  Rtjm 

(4)  2  Wilt.  %5U  1048. 1253.  post.  2  vol.  46. 


Mmj  27th.  Memorandum.  In  this  Term  George  Bond  Esquire,  of  the  M&U  Temp 
called  to  the  Degree  of  Serjeant  at  Law,  and  gave  rings  with  this  motto ;  "  Hsr- 
«  ifgitus." 

THE  END  OF  EASTER  TERM,   26   GEORGE   III. 


CASES  *>™ 


ARGUED  AND  DETERMINED 


IW  THE 


COURT  OF  KINGS  BENCH, 


IN 


Trinity  Term, 

In  the  Twenty-Sixth  Year  of  the  Reign  of  George  III. 


Smith  and  Another  against  Nissen  and  Another.      ****?• 

°  Jtmei6tiu 

nr^HIS  was  an  action  for  money  paid,  laid  out,  and  expended,  Upon  a  re- 
A   tried  before  Butler,  J.  at  the  Sittings  after  last  Easter  Hccepfl' 
Term,  at  Guildhall,  when  a  verdict  was  found  for  the  plaintiffs.  t»u* and 
The  circumstances  were  these — One  Taubert  sent  an  order  to  £f0T  the 
the  defendants  for  goods,  and  desired  that  they  would  draw  a  hkcsum>th« 

«  i  7  mere  act  of 

hill  on  the  plaintiffs  for  the  value,  which  the  defendants  accord-  drawing 
ingly  did,  after  they  had  sent  the  goods.    The  plaintiffs  in  a  ^£?£* 
letter  written  to  the  defendants  on  the  23d  September  said  that  amount  to 
they  could  not  accept  the  bill  on  account  of  Taubert  at  present,  aQCe. 
because  they  (the  defendants)  had  sent  a  larger  quantity  of 
goods  than  were  ordered;  adding,  that  they  had  written  to 
Taubert  for  further  directions.    Two  days  afterwards  the  defend- 
ants wrote  to  the  plaintiffs,  pressing  that  the  bill  might  be  taken 
up ;  and  on  the  28th  of  the  same  month  received  for  answer, 
that  the  plaintiffs  had  written  to  Taubert,  and  were  waiting  for 
his  answer  before  they  could  accept ;  and  that  they  had  desired 
the  holder  to  keep  the  bill  in  the  mean  time.    On  the  14th 
October ^  Taubert  in  a  letter  to  the  plaintiffs,  took  notice  that  the 
orders  had  been  exceeded!  but  desired  that  they  would  ttotpt 
Vol.1.  T  the 
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1786.     the  bill,  and  draw  upon  Govertz9  at  Hamburgh^  for  the  amount; 

■     '  in  consequence  of  which  the  plaintiffs  drew  on  Govertz,  who 

mm     refused  to  accept ;  and  afterwards  the  plaintiffs  paid  the  bill  for 

NittBN.    the  honor  of  the  drawer ;  to  recover  back  the  amount  of  which 

this  action  was  brought, 

Wilson  now  moved  for  a  rule  to  shew  cause  why  the  verdict 
which  had  been  given  for  the  plaintiffs  should  not  be  set  aside, 
and  a  verdict  entered  for  the  defendants,  upon  the  ground  that 
the  plaintiffs  had  actually  accepted  the  bill  drawn  upon  them. 
He  admitted  that,  notwithstanding  Tauterts  letter,  the  plaintiffs 
might  have  chosen  whether  they  would  accept  or  not :  but  he 
contended,  that  they  had  only  a  right  to  draw  on  Govertz  upon 
condition  that  they  themselves  should  accept  the  bill  drawn 
upon  them,  and  therefore  that  their  drawing  upon  Govertz  was 
an  implied  acceptance  of  that  bill.    But 

The  Court  held  that  what  the  plaintiffs  had  done,  did  not 
amount  to  an  acceptance,  for  they  never  meant  to  make  them- 
selves liable  unless  the  bill  drawn  upon  Govertz  was  accepted 
and  paid ;  and  they  would  not  imply  a  contract  which  the 
parties  themselves  had  refused  to  enter  into. 

Rule  refused. 


y^Sk  Oswald  and  Others,  Executors  of  Oswald,  against 

Legh. 

T"«*y.       TT|EBT  on  bond  by  the  executors  of  the  obligee  against  the 
otttnydel   "^^  obligor.    Pleas — nm  est  factum  /  solvit  ad  diem  s  &  solvit 

£2/ ■"  *  ****  Jiim*    This  cau8C  ^  *****  at  ***  Sittings  *&**  I**  £ajUr 
tumprioD  "  Term  before  BuUer9  J.  at  GwldhaU%  when  it  appeared  that  the 

inf  taT*  ^ond  wag  arccuted  on  the  17th  January  1765.    That  in  Jum 
ff£  1784*  the  obligee  sued  out  a  writ  upon  the  bond,  but  he  died 

8*6,8*7/    within  three  months  afterwards,  without  having  ever  served 
it.    That  the  present  action  was  commenced  last  Easter  T 
That  the  parties  were  both  men  of  fortune,  residing  in  England^ 
and  had  lived  upon  terms  of  intimacy.    The  jury  found  a  vcr 
diet  for  the  plaintiffs. 

Bower  moved  for  a  rule  to  shew  cause  why  there  should  not 
a  new  trial  on  the  ground  that  the  jury  should  have  been  directed 
to  find  for  the  defendant,  on  the  presumption  of  the  bond's 
keen  satisfied;  as  the  parties  had  lived  in  the  kingdom,  and 

demand 
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demand  had  been  made  for  nineteen  years  and  an  half.    That  in     1 786. 
some  cases  this  presumption  had  arisen  where  demand  had  not 
been  made  even  for  a  less  time.    In  an  action  of  debt  on  a  bond     a£aiMt 
by  KowUy  against  Tomkins  (a),  Aston,  J.  mentioned  the  case  of     *-*•■• 
Welden  v.  Davis  at  Guildhall,  after  Trinity  1 760,  which  he  said 
he  had  often  heard  cited  by  Lord  Mansfield,  where  eighteen 
years  were  held  sufficient  to  raise  a  presumption  upon,  unless 
some  reason  was  assigned  for  not  calling  on  the  party.    In 
that  case  the  case  of  Moyle  against  Lord  Roberts  was  cited  $ 
where  the   plaintiff  in   order   to    obviate  the  presumption, 
shewed  two  writs  of  testatum  capias  to  have  been  sued  out,  but 
not  served,  because  the  party  could  not  be  found 5  in  which  last 
case  Lord  Mansfield  said  there  was  no  foundation  for  the  pre- 
sumption. 

Buller,  J.— I  have  always  been  of  opinion  that  no  less  time 
than  twenty  years  could  of  itself  form  a  presumption  that  a 
bond  had  been  paid;  and  as  there  was  no  evidence  at  the  trial  in 
aid  of  the  presumption!  I  left  die  question  to  the  jury  with 
strong  directions  in  favour  of  the  plaintiff.  For  even  with  re- 
gard to  the  rule  of  twenty  years,  where  no  demand  has  been 
made  during  that  time,  that  is  only  a  circumstance  for  the  jury 
to  found  a  presumption  upon,  and  is  in  itself  no  legal  bar.  In 
those  cases  where  satisfaction  of  a  bond  has  been  presumed 
within  a  less  period,  some  other  evidence  has  been  given  in 
favour  of  such  a  presumption;  such  as  having  settled  an  account 
in  the  intermediate  time,  without  any  notice  having  been  taken 
of  such  a  demand. 

It  is  manifest  that  this  doctrine  of  twenty  years9  presumption 
was  first  taken  up  by  Lord  Hale,  who  only  thought  it  a  circum- 
stance from  whence  a  jury  might  presume  payment.  In  this 
he  was  followed  by  Lord  Holt,  who  held  that  if  a  bond  be  of 
twenty  years'  standing,  and  no  demand  proved  thereon,  or  good 
cause  of  so  long  forbearance  shewn,  on  solvit  ad  diem  he  should 
intend  it  paid  (£).  This  doctrine  was  afterwards  adopted  by 
Lord  Raymond  in  the  case  of  Constable  v.  Somerset  (c).  That 
was  debt  upon  bond,  where  the  defendant,  an  executor,  craved 
oyer  of  the  bond,  and  of  the  condition,  which  appeared  to  be 
for  the  payment  of  so  much  money  six  months  after  the  death 
of  the  defendant's  testator.    The  defendant  in  his  plea  averred 

(«}  SaUf  Summer  Auiits,  1766.     (*)  6  M.d.%%.     «  HiLiG*.%-  at  GmUlmfU 

T  a  that        . 


t 


CtflB  *  *****    ,„   and***** 

*1_-  paid  the  s»d  sum  o  thereupon  »» ^  ^ 

"E^T  Ifter  the  •^*J'«II  the  f^^TS***'  »^ 
g-     *  The  defendant «J^  «tt*^**  ^^ 

*"      rf  the  testator  1"  «**      ^d  «****  "i  t0  the  jb-J* 


I 


CJhirf 


~"L  rs^S  •r.-r.-tn  ••  *•  TEX 


evidence  of  *•  ^^  that  »  **  "?   the  Court  s  ** 

dve  time  ta* _**      ^eteen  yetf* 
IJJ-**.**  be  eightcno  ^^,6,. 


Top 
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»i  7  86i 


Topping  against  Ryan.  jT«2d& 


EBT  on  a  judgment.  A  supene- 

Thc  defendant  pleaded  that  he  the  said  defendant,  before  J^*  am" 


D 

and  at  the  time  of  the  reddition  of  the  judgment  aforesaid,  in  the  j^b—* 

jo'  cannot  be 

said  Court  of  our  said  lord  the  king,  before  the  king  himself,  was  pleaded  in 
and  remained  a  prisoner  in  the  custody  of  the  marshal  of  the  Mar-  £^  ™ 
shalsca  of  our  said  lord  the  king,  before  the  king  himself,  at  the  such  judg- 
suit  of  the  said  plaintiff  in  the  said  action.   And  the  said  defen-  Ante,  017. 
dant  in  fact  further  saith  that  after  the  reddition  of  the  last-men*  [7**33*J 
timed  judgment,  to  wit,  on  the  1 6th  day  of  May  1786,  he  the 
said  defendant  was  superseded  and  discharged  out  of  such  custody 
by  the  said  Court  of  our  said  lord  the  king,  before  the  king  him- 
self, to  wit,  at  Westminster  in  the  county  of  Middlesex  aforesaid  $ 
and  this  he  the  said  defendant  is  ready  to  verify;  wherefore  he 
prays  judgment  if  the  said  plaintiff  ought  to  have  execution  upon 
any  judgment  to  be  recovered  in  this  action  against  the  person  of  him 
the  said  defendant,  &V. 

To  this  plea  there  was  a  general  demurrer,  and  joinder  in  de* 
miner. 

Wood  was  to  have  argued  in  support  of  the  demurrer,  but  the 
Court  desired  to  hear  the  other  .side. 

Gitis  against  the  demurrer.  The  defendant,  having  been  su- 
perseded after  judgment  recovered  against  him*  cannot  be  taken 
in  execution  in  that  action ;  and  the  distinction  has  been  taken 
between  those  cases  where  a  person  has  bfeen  superseded  befom 
judgment  when  he  may  be  afterwards  charged  in  execution,  and 
those  where  he  has  been  superseded  after  judgment,  in  which 
cases  he  is  not  liable  to  be  taken  again.  Wright  adimoU 
strator  v.  Kerswill,  Barnes  376.  As  the  defendant  thcrc» 
fore  could  not  be  directly  taken  in  execution  upon  the  judgment* 
it  would  be  unreasonable  that  he  should  be  made  liable  by 

circuity. 
Willes,  J.    This  is  a  new  action  •,  and  the  supersedeas  in  a 

former  one  is  no  bar  to  this. 

Buller,  J.  This  is  a  legal  demand-,  and  the  only  question  is, 
whether  this  bar  set  up  by  the  defendant  is  known  to  the  conu- 
monlaw.    If  itbe*barataU,itisa  bar  tothe  whole  demand, 

But 
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1786:     But  any  exemption  in  favor  of  the  debtor's  person  can  only  arise 
in  those  instances  where  the  Legislature  has  expressly  made  it, 


Topping 


^J2JG  a»  in  the  case  of  a  debtor  who  is  discharged  under  an  insolvent 
Stan.  ^  act ;  for  no  such  partial  bar  exists  by  the  common  law. 

Judgment  for  the  plaintiff. 


jwlwrfu  Brown  against  Dixon. 

Jrllererer,    npHE  first  count  of  this  declaration  was  trover  for  a  dog.  The 

the  tame  flea     I  ° 

maybe  x  second  and  third  were  as  follows;  And  whereas  also  after- 
£e*?«ia,ld  wards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  Morpeth. 
j*4gm*Ht  aforesaid,  in  the  county  of  Northumberland  aforesaid,  the  said  John 
Tend  counts,  Brown,  at  the  request  of  the  said  John  Dixon,  delivered  to  the 
tSLTSiL  8aid  J***  Dixon  a  certain  other  spaniel  of  him  the  said  John 
•ame  deck-  Brown,  of  a  great  price,  to  wit,  of  the  price  of  30/.  to  be  seen  and 
[Tltor  r.  rawed  by  the  said  Join  Dixon  and  to  be  returned  by  him  in  a 
43*  reasonable  time  to  the  said  John  Brown  /  yet  the  said  John  Dixon* 

contriving  and  wrongfully  intending  to  deceive,  defraud,  and  in- 
jure the  said  John  Brown  in  this  behalf,  did  not  return  the  last- 
mentioned  spaniel  to  the  said  John  Brown  in  a  reasonable  time*  or 
at  any  time  hitherto ;  but  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  at  Morpeth  aforesaid,  without  the  leave  and  against 
the  will  of  the  said  John  Brown,  took  and  carried  away  the  last- 
mentioned  spaniel  to  places  unknown  to  the  said  John  Brown, 
and  kept  and  detained  the  same  from  the  said  John  Brown  for  a 
long  and  unreasonable  time,  and  until  the  said  John  Dixon  after- 
wards, to  wit,  on  the  t  st  day  of  October,  in  the,  year  aforesaid,  by 
and  through  his  great  negligence  and  carelessness  in  that  behalf, 
lost  the  said  last-mentioned  spaniel,  to  wit,  at  Morpeth  afore- 
said, and  the  same  has  never  hitherto  come  to  the  hands  or  pos- 
session of  the  said  John  Brown,  but  as  to  him  is  entirely  lost. 
And  whereas  also  on  the  said  1st  day  of  August 9  in  the  year 
aforesaid,  at  Morpeth  aforesaid,  the  said  John  Brown,  at  the  re- 
quest of  the  said  John  Dixon,  lent  and  delivered  to  the  said  John 
Dixon  for  the  use  of  the  said  John  Dixon  a  certain  other  spaniel 
of  the  said  John  Brown }  of  a  great  price,  to  wit,  of  the  price  of 
other  30/.  he  the  said  John  Dixon  contriving  and  wrongfully 
intending  to  injure  and  deceive  the  said  John  Brown  in  this  be- 
half, hath  not  re-delivered  the  last-mentioned  spaniel  to  the  said 

John 
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John  Brown,  although  he  the  said  John  Dixon  afterwards,  to     1786. 
wit,  on  Gfc.  at  &c.  was  requested  by  the  said  John  Brown  so  to  ■ 
do ;  but  on  the  contrary  thereof  has  hitherto  wholly  neglected     **££ 
so  to  do ;  and  took  such  little  and  such  bad  care  of  the  last-men-    Dixon. 
tioned  spaniel,  that  the  same,  by  and  through  the  mere  negli- 
gence and  carelessness  of  the  said  John  Dixon  in  this  behalf,  is 
totally  lost  to  the  said  John  Brown,  and  has  never  come  again 
lo  his  hands  or  possession ;  to  the  damage  of  the  said  John 
Brown,  &c. 

Special  demurrer,  for  that  in  and  by  the  said  declaration,  in 
the  first  count  thereof,  the  said  John  Brown  hath  declared  and 
complained  against  the  said  John  Dixon  in  a  plea  of  trespass  on 
the  oase  for  a  certain  supposed  wrongful  conversion  and  disposal 
of  the  said  spaniel  and  setting-dog  therein  mentioned  of  the  said 
John  Brown,  to  the  use  of  him  the  said  John  Dixon,  and  yet  in 
the  second  and  last  counts  of  the  said  declaration,  the  said  John 
Brown  hath  declared  against  the  said  John  Dixon,  in  the  above 
suit,  in  an  action  on  the  case,  for  supposed  breaches  of  express  or 
implied  promises,  in  not  returning  and  re-delivering  certain  spa- 
niels therein  respectively  mentioned,  supposed  to  be  lent  and 
delivered  by  the  said  John  Brown  to  the  said  John  Dixon,  and 
not  for  any  supposed  wrongful  conversion  and  disposal  thereof* 
And  also  for  that  there  are  in  die  said  declaration  pretended 
causes  of  action,  different  in  their  natures,  comprehended  and 
included  in  the  same  declaration,  to  wit,  a  pretended  cause  of 
action,  founded  on  a  supposed  wrongful  conversion  and  disposal  of 
a  spaniel  and  setting-dog  of  the  said  John  Brown,  and  pretended 
causes  of  action,  grounded  on  promises,  which  are  incompatible 
with  each  other,  and  ought  not  to  be  joined  in  the  same  declara- 
tion. And  also  for  that  causes  of  action  founded  on  supposed 
wilful  and  determined  wrongs  and  injuries  ought  not  to  and  can- 
not be  blended  and  included  in  one  and  the  same  declaration  with 
causes  of  action  founded  on  contract,  or  on  negligence,  inadvertence, 
or  carelessness.  And  also  for  that  the  said  declaration  is  in  other 
respects  defective,  insufficient,  informal,  &c. 

Afanley,  in  support  of  the  demurrer. 

As  it  is  clear  that  assumpsit  and  tort  cannot  be  joined  in  the 
same  declaration  j  the  question  is,  whether  either  the  second  or 
the  third  count  in  this  declaration  be  founded  on  a  contract?  If 
so,  they  cannot  stand  with  the  first.  There  is  a  difference  between 
nonfeasance  and  misfeasance ;  the  former  is  neglecting  to  do  that 

which 
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1786.     which  a  person  has  either  expressly  or  impliedly  undertaken  to 

— do  5  the  latter  is  the  act  of  doing  something  in  a  different  man- 

***kd  ncr  ^rom  ^at  *n  which  ^e  party,  is  bound,  either  by  law  or  by 
Dixon,  his  own  contract,  to  do,  and  is  a  tort.  But  as  the  former  is  only 
an  omission,  the  proper  remedy  is  by  an  action  on  the  case.  5  Burr. 
2827.  This  therefore  is  not  like  the  case  in  Wilson  (a),  where 
it  was  held  that  misfeazance  and  negligence  might  be  joined 
with  trover,  because  this  is  nonfeazance.  The.  premises  and  tho 
breach  of  the  second  count  are  in  assumpsit;  and  that  which  fol~ 
~  lows  is  only  matter  of  aggravation. 

In  the  case  of  Beningsage  v.  Ralphson  (b)  one  count  in  assump- 
sit to  deliver  merchantable  commodities,  and  that  he  delivered 
dirty  ashes  instead  of  them,  was  joined  with  another  on  a  war- 
ranty; and  on  demurrer  there  was  a  judgment  for  the  defendant. 

An  action  on  the  case  against  a  carrier  cannot  be  joined  with 
trover  in  the  same  declaration  (c). 

In  Whyte  and  Rysden  (</),  where  the  declaration  was  founded 
partly  on  a  contract  and  partly  on  a  tort,  Lord  Hobari  said  that 
if  the  defendant  had  demurred,  the  declaration  could  not  have 
been  supported. 

In  deciding  whether  two  counts  can  be  joined,  it  is  not  the 
true  way  of  considering,  whether  the  same  judgment  can  be  given 
on  both.  That  rule  cannot  hold  in  the  extent  to  which  it  ha* 
been  attempted  to  be  carried.  For  in  all  cases  of  assumpsit  the 
judgment  is  for  damages ;  but  trover  is  for  damages,  which 
certainly  cannot  be  joined. 

In  the  present  case,  the  amount  of  the  breach  in  the  second 
count  is  that  the  defendant  has  not  re-delivered  the  dog,  which 
implies  an  assumpsit. 

Gitfis,  contra,  was  stopped  by  the  Court. 

Buller,  J.  Perhaps  the  rule  of  judging  whether  two  counts 
can  be  joined,  by  considering  whether  the  same  judgment  can 
be  given  on  both,  is  not  true  in  its  extent ;  but  by  adding  an- 
other requisite  it  is  universally  true.  For  wherever  the  same 
plea  may  be  pleaded,  and  the  same  judgment  given  on  two  counts, 
they  may  be  joined  in  the  same  declaration.  Assumpsit  and  tort 
cannot  be  joined  together,  because  the  pleas  to  both  are  not  the 
same .  But  the  whole  of  this  is  case;  the  same  plea  of  not  guilty s 
goes  to  the  whole  declaration;  and  the  Court  may  give  the  same 
judgment  on  the  whole. 

(«)  2  Wilt.  319,        (J)  %  Show.  150.        (0  x  Sid.  444.        (J)  Cro.  Car.  %o. 

This 
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This  18  not  to  be  distinguished  from  the  case  of  Dub*  v.     1786. 
Clifton  in  the  Common  Pleas  (a). 


The  common  way  of  declaring  against  a  carrier  now  is  in    ^^ 
Assmwf^it,  to  which  trover  cannot  be  joined :  but  if  the  plaintiff    Dk*n. 
declare  on  the  custom  of  the  realm,  a  count  in  trover  may  be 
joined ;  it  only  depends  on  the  form  of  the  action. 

Judgment  for  the  plaintiff  (*). 

(*)  %  Wiu,  319. 

(i)  Vi&.  Hantotk  v.  Haywood, pott.  3  VQL433;  Jamiagiv.  2Viwau»;  fWtvoL 
347 ;  9c  £lm  v.  Gatward,  p.  5  vol  143. 

1  m  limit  1  \\i\ij   1  cy 
Ducker  against  Wood.  j^fShu 

A  CTION  of  assault.    Verdict  for  150/.  The  Court 

-***  Mingay  moved  to  set  it  aside  op  account  of  excessive  JjJJ  ^tya 

dan^gfgx  newtrial 

'  '      <*  upon  the 

J«ord    Mansfield  said,    there  was  no  doubt  but  that  the  ground  of 
Court  had  the  power  of  taking  the  opinion  of  a  second  jury  in  £JjJ^ 
any  case  where  the  damages  were  excessive ;  but  that  all  these 
questions  depended  on  their  own  circumstances,  on  which  the 
Court  would  exercise  their  discretion. 

But  in  this  case,  upon  hearing  the  report  of  the  judge,  the 
Court  thought  fit  to  reject  the  motion  [a). 

(a)  Vide  a  WiU.  405.  and  3  #?//.  62 ;  D*b*rUy  v.  Gunning ;  post.  4  voL  651  »  ud 
the  cases  there  cited ;  and  Jones  v.  Sparrow,  post.  5  vol  157. 


H=E 


i   mi  n      Til    ,ii  ■  n 


Jennings  and  Others  against  Webb.  Weim»i^t 

^  June  aist. 

D4LDWIN  shewed  cause  against  a  rule  for  setting  aside  the  The  four 
judgment  in  this  cause  for  irregularity,  with  cos{s.  fo/'pleading 

The  declaration  was  delivered  on  the  16th  of  May,  and  on  ^abatement 
the  20th  the  defendant  pleaded  in  abatement.    This  he  con-  *km*. 
tended  was  too  late  •,  for  as  the  four  days,  which  are  allowed  to 
plead  in  abatement,  are  both  inclusive,  the  time  of  pleading  such 
a  plea  expired  on  the  19th. 

Russell,  in  support  of.  the  rule,  insisted  that  the  four  days  were 
not  both  inclusive  in  this  Court.  According  to  the  general  practice 
of  this  Court,  whenever  a  certain  number  of  days  is  allowed  for 
pleading,  or  otherwise,  one  of  them  is  taken  exclusive;  and 
there  is  no  reason  for  forming  an  exception  in  this  particular  in- 
stance. In  the  case  of  Long  and  Miller  (a),  the  rule  which  was 
given  on  the  7  th  of  May  expired  on  the  1  ith,  which  shews  that 

(a)  %  Sir*  1x94. 

this 
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1786.    this  Court  reckoned  one  of  the  four  days,  which  the  defendant  Is 
allowed  to  plead  in  abatement,  exclusive.    In  some  instances. 


'  «3ST§  *kc  v***]  k*8  Cfcn  morc  ^an  *our  ^y8  to  p^ca^  *n  a^atcmcnt  • 

WtAi.  as  where  the  declaration  is  delivered  within  the  last  four  days  of 
the  term  preceding,  and  there  is  a  special  imparlance. 

The  Court  thought  this  question  must  have  been  settled ;  and 
desired  it  to  stand  over,  that  they  might  have  an  opportunity  of 
inquiring  into  it.    And  the  next  day 

Buller,  J.  read  the  following  note  of  Gcnvler  one,  Gfr.  v. 
Hendy  one,  &c.  (a).  The  plaintiff  and  the  defendant  were  both 
attornies  in  the  Court  of  King's  Bench ;  and  the  plaintiff  sued 
the  defendant  by  attachment  of  privilege,  and  arrested  and  held 
him  to  bail.  On  the  8th  of  May  a  declaration  was  delivered  ; 
and  on  the  nth,  at  eleven  o'clock  at  night,  a  plea  in  abatement 
of  privilege  was  delivered  at  the  plaintiff's  house,  which  the 
next  day  he  objected  to,  and  demanded  a  plea  in  the  common 
form ;  and,  as  soon  as  the  time  was  expired,  signed  judgment. 
Wittes  moved  to  set  aside  the  judgment  with  costs  for  irregulari- 
ty, insisting  that  the  plea  in  abatement  was  well  delivered,  and 
that  the  defendant  had  all  the  day  of  the  1 2th  of  May  to  deliver 
it.  Eamtrdy  it  was  insisted  that  such  a  plea  could  not  be  deliver- 
ed after  the  1  ith ;  for  that,  in  cases  of  pleas  in  abatement,  the 
four  days  were  reckoned  inclusive;  and  that  the  defendant  ought 
to  deliver  it  at  a  reasonable  time  in  the  evening,  and  not  at  mid- 
night. In  many  cases  the  Courts  have  held  nine  o'clock  late 
enough  for  the  delivery  of  pleadings  or  other  proceedings. 
Willesy  J.  concurred  in  both  these  objections.  And  on  the 
Master's  telling  Lord  Mansfield  that  the  plea  was  irregular  in 
another  respect,  viz.  being  delivered^  whereas  it  ought  to  have 
been  filed;  The  Court  rejected  tljc  motion  made  by  the  defendant, 
and  die  judgment  stood. 

And  also  the  following  one  taken  by  the  late  Master  Owen. — 
Every  plea  to  the  jurisdiction  of  the  Court,  or  in  abatement,  must 
be  pleaded  before  the  rule  for  pleading  is  out,  and  cannot  be 
pleaded  after  an  imparlance  (£),  unless  the  declaration  be  delivered 
so  late  in  term  that  the  defendant  is  not  bound  to  plead  to  it  in 
that  term,  or  is  delivered  after  term;  in  both  which  cases  the 
defendant  may,  within  the  first  Jour  days  inclusive  of  the  sub- 
sequent term,  plead  any  plea  in  abatement,  or  to  the  jurisdiction, 

(«)  E.  15  G.  3.  B.  B. 

(*)  Vid.  Dmfbty  ?.  LactUis,  pott.  4  voL  jao. 
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Sunday 


And  the  Court  were  of  opinion  that,  All  pleas  to  the  juris-  **£££* 
diction,  and  in  abatement,  being  dilatory,  ought  not  to  be  favour-     Win. 
ed  1  and  that  the  four  days  allowed  for  pleading  them  are  both 
to  be  reckoned  inclusive  (b).  Rule  discharged. 

But  the  defendant  had  leave  to  plead  the  general  issue,  on 
payment  of  costs. 

(«)  Unless  Smmdsy  be  the  last  of  the  4  days.  Let  v.  Caritm,  p.  3  vol.  64a;  and 
Sdmmas  v.  /Vwmmm,  poet.  4  vol  557. 

(I)  In  Xdtrti  v.  mmmm,%  M.  ftft  Geo.  3.  B.  X.  Biller,  J.  said,  The  four  days  to 
■lead  in  abatement  are  U$h  inshtdvt.    HarUrd  v.  Perigal,  p.  5  vol.  ftio.  &  P. 


A' 


Jaques  against  Nixon.  jkZtSU 

N  action  of  trover  for  goods  had  been  brought,  in  order  Bail  in  error 
to  try  the  validity  of  a  commission  of  bankrupt,  which  JJ  withTnri,t 
had  issued  against  the  plaintiff.  The  cause  was  tried  on  the  25th  four  Qdays 
May,  and  a  verdict  given  for  the  plaintiff,  with  nominal  damages  J££m»T 
of  one  shilling.    A  writ  of  error  was  sued  out  and  allowed  on  'i^Orith- 

0  out  refer- 

the  31st  of  May;  and  on  the  same  day  a  copy  of  the  allowance  ence  to  the 
was  served  on  the  plaintiff's  attorney.  Final  judgment  was  sign.  Xtr^w  * 
ed  on  the  14th  June,  and  execution  sued  out  on  the  same  day;  or  ***"»« 

•>*•     r-       j  a.  i-  1-  i-i  •  ^  •  the  copy  of 

within  four  days  after  which  bail  in  error  was  put  in.  -It,  the  fer- 

ine question  was,  whether  the  allowance  of  the  writ  of  error,  |J*  rf  *" 
and  die  service  of  it,  was  a  supersedeas?  only  to  bring 

Btarcrtft  shewed  cause  against  a  rule  which  had  been  obtain-  {^Kifl 
ed  for  setting  aside  the  execution ;  and  contended  that  it  was  an  if  be  pro- 
universal  rule  that  the  allowance  of  a  writ  of  error,  after  verdict,  allowance  u 
did  not  operate  as  a  supersedeas,  unless  bail  was  put  in  within  of  lt»df  * 
four  days  afterwards.    In  the  case  of  Betts  dem.  Rob  son  v.  Eger-  deai(*). 
to*(e),  in  ejectment,  which  was  similar  to  the  present,  the  n^/,^ 
Court  said  that  a  writ  of  error  was  no  supersedeas  without  bail.  V5- 
That  whatever  irregularity  there  had  been  on  the  present  occa-  41%. 
sion,  it  had  originated  with  the  defendant,  who  had  sued  out  *  }%Jt10m 
the  writ  of  error  too  soon  before  the  signing  of  the  final  judg-  1 N.  R. 
ment;  for  he  might  either  have  applied  to  a  judge,  or  to  the  *?" 
Court,  to  specify  the  sum  for  which  bail  should  be  given. 

(«)  Those  four  days  are  exclusive.    Bt***t  v.  Nubolh,  post.  4  voL  iai. 
(i)  It  is  not  a  supersedeas  from  the  sealing,  but  from  the  delivery  to  the  clerk  of  the  x 

crocs.    ft.ff4rA.x64.  17a 

(*)  Barm.  ftlft.    ft  Cr*  Frgc.  353. 

Mingay, 
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1786.         Mingay,  contra,  said,  that  this  was  very  distinguishable  from 
"  the  case  in  Barnes,  for  there,  no  bail  whatever  was  put  in :  here, 

mAu/    ^ail  wa8  Put  *n  ^C  momcnt  that  final -judgment  was  signed; 

Wixok.  they  could  not  have  been  put  in  before,  and  therefore  the  defen- 
dant had  not  been  guilty  of  any  neglect.  This  point  was 
expressly  decided  in  Michaelmas  Term  last,  in  the  case  of  Dee 
dem.  Clay  and  another  v.  Bracebridge  (a). 

Buller,  J.  The  opinion  of  the  Court  in  the  ejectment  case 
in  the  Common  Pleas  is  not  applicable  to  any  other  case ;  for  in 
ejectment  (£)  the  defendant  himself  is  to  enter  into  a  recognizance 
in  such  reasonable  sum  as  the  Court,  to  which  such  writ  of  error 
is  directed,  may  think  fit.  As  to  the  practice  which  has  obtain- 
ed in  suing  out  a  writ  of  error  before  judgment  signed,  it  hap- 
pens in  almost  all  cases  that  the  writ  is  sued  out  before  judgment 
is  actually  signed ;  because  otherwise  execution  would  issue  in- 
stantly. And  the  Court  have  gone  sp  far,  that,  if  a  writ  of  error 
be  sued  out,  and  the  plaintiff  will  not  sign  judgment  till  after  the 
return  of  the  writ,  in  order  to  avoid  the  effect  of  it,  and  then 
sues  out  execution,  the  Court  will  set  aside  the  execution  (t). 

Then  as  to  the  next  point;  the  allowance  of  a  writ  of  error 
in  the  general  course  of  practice  is  not  served  till  final  judgment 
is  actually  signed ;  and  the  words  of  the  rule  apply  to  that.  Tbs 
rule  requires  bail  to  be  put  in  within  four  days  after  the  allow- 
ance ;  but  there  is  no  opportunity  of  putting  in  bail  before  judg- 
ment is  signed. 
{3  Tmt.  As  to  the  defendant's  being  too  soon  in  serving  the  copy  of 

3  the  allowance  it  makes  no  difference,  for  it  only  operates  as  an 

allowance  from  the  time  of  signing  judgment:  and  thai  was 
what  the  Court  said  in  the  case  cited  of  Michaelmas  Term  last. 
The  service  of  the  allowance  is  only  material  to  bring  the  party 
into  contempt,  if  he  proceed  to  sue  out  execution  afterwards  » 
for  the  allowance  of  the  writ  of  error  is  of  itself  a  supersedus* 

Rule  absolute 

(a)  In  that  case  Cowfer  moved  to  set  aside  z  fieri  facia* ,  which  had  been  sued  oar  ^k 
ob  the  ground  that  hail  had  not  been  put  in  within  four  days  after  a  writ  •/ 
been  aUvwtd.    He  contended  that  though  a  writ  of  error  may  be  allowed  before, 
could  have  no  effect  till  the  judgment  is  actually  signed:  and  that  tha  party  it- 
lowed  four  days  after  the  signing  of  the  judgment  to  put  in  bail;  for  before  the  j 
ment  no  bail  can  possibly  justify.    And  the  Court  agreeing  that  such  was  the 
the  rule  was  made  absolute. 

(»)  See  16  and  17  Car.  ft.*  8.  §  3.  (;)  VidL  Bar**,  *6o. 
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The  King  against  The  Inhabitants  of  Sandfobd.      rhwrt*k 

T  an  order  of  two  justices,  William  Webber,  Ann  his  wife,  when  in- 
and  their  three  children,  were  removed  from  the  parish  of  Jj^fc£ 
Sandfbrd,  in  the  county  of  Devon,  to  the  parish  of  Bishopstawton  ship  still 

itjtj       subsist  in 

in  the  said  county.  The  Sessions,  on  appeal,  quashed  that  order,  p^of^ 
and  stated  the  following  case :  ££*£ 

That  the  pauper  was  legally  settled  in  the  parish  of  Bishop-  ed  mother 
stawton  by  birth,  and  was  bound  an  apprentice  by  the  officers  of  j^J^^ 
that  parish,  at  the  age  of  eleven  years,  to  serve  Edmund  Sage  of  that  they 
that  place,  till  twenty-four.     That  he  lived  with  the  said  -Erf-  quishcd,  no 
tnund  Sage  for  five  years,  when  his  master  gave  him  up  his  inden-  «*"lement » 
ture,  and  recommended  him  to  live  with  William  Verney  of  the  pa-  thereby,  ei- 
rish  of  Chittlehampton,  Thatcher,   with  whom  the  apprentice  made  ^^^ 
an  agreement  as  a  servant  for  three  years.    That,  while  he  was  or  asanhir- 
wiih  Perney,  Sage  had  a  conversation  with  Verney,  and  desired  And  in  order 
him  to  keep  back  some  of  the  pauper's  wages  to  provide  him  t0^ti^t 
with  clothes ;  apprehending  that  otherwise  he  would  come  upon  settlement 
him.  •  That,  about  the  expiration  of  that  time,  he  returned  to  ^rishfby1* 
die  parish  of  Bishopstawton,  (where  his  master  Edmund  Sage  then  k3T,^~£ 
resided)  and  lived  there  with  one  Toyte,  a  butcher,  with  his  mas-  idma.VL 
ter*s  knowledge,  who  frequently  conversed  with  the  said  Toyte  &  ?**"] 
while  the  pauper  lived  with  him,  but  not  upon  the  subject  of  his  other  mas- 
apprenticeship.    That   after   the  pauper  had  lived  with  Toyte  ^f^n 
three  months,  he  came  back  to  Sage's  house,  and  lived  with  him/or  exPre¥  /••" 
a  month,  paying  his  master  sixpence  per  week  for  his  lodgings.  original 

Clapp,  in  support  of  the  order  of  Sessions,  acknowledged  that  ^$tcrrtt^u. 
the  pauper  was  not  sui  juris  at  the  time  of  entering  into  the  con-  Ur  service; 
tract  with  Verney :  because,  in  order  to  cancel  the  indentures,  ™  JJ^£. 
the  consent  of  the  parish  officers  was  necessary,  the  pauper  being  "*»«ifllot 
tinder  age.     But  he  contended  that  the  pauper  had  served  Ver-   in  the  case 
ney  in  the  parish  of  Chittlehampton  with  the  consent  and  appro-  °^*lJ^f" 
bation  of  his  former  master j  so  that  it  was  a  service  under  the  the  latter 
indentures ;  and  then  forty  days'  residence  gained  him  a  settle-  ^°e  may 
ment:  and  thir  consent  of  the  original  master  was  confirmed  by  **  i°incd  to 

0  '   the  former, 

his  subsequent  conversation  with  Verney  respecting  the  pauper's  notwith- 
clothes.  Then  the  question  is,  whether  he  gained  a  subsequent  J^jj^. 
settlement  in  Sishopstawton  f     If  it  be  contended  that  he  did,  it  vening  set- 
must  be  on  one  of  these  two  grounds :  1st,  By  serving  Toyte  for    emcn 

(«)  &  v.  The  Inhabitant*  of  BrigbtbdmOoni,  post.  5  vol  188. 3.  P. 

three 
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/86.        Mingay,  contra,  said,  that  this  was  very  distinguishable  from 
•  the  case  in  Barnes,  for  there,  no  bail  whatever  was  put  in :  here, 

^y    bail  was  put  in  the  moment  that  final -judgment  was  signed; 

noon,  they  could  not  have  been  put  in  before,  and  therefore  the  defen- 
dant had  not  been  guilty  of  any  neglect.  This  point  was 
expressly  decided  in  Michaelmas  Term  last,  in  the  case  of  Doe 
dem.  Clay  and  another  v.  Bracebridge  (a). 

Buller,  J.  The  opinion  of  the  Court  in  the  ejectment  case 
in  the  Common  Pleas  is  not  applicable  to  any  other  case;  for  in 
ejectment  (b)  the  defendant  himself  is  to  enter  into  a  recognizance 
in  such  reasonable  sum  as  the  Court,  to  which  such  writ  of  error 
is  directed,  may  think  fit.  As  to  the  practice  which  has  obtain- 
ed in  suing  out  a  writ  of  error  before  judgment  signed,  it  hap- 
pens in  almost  all  cases  that  the  writ  is  sued  out  before  judgment 
is  actually  signed ;  because  otherwise  execution  would  issue  in- 
stantly. And  the  Court  have  gone  sp  far,  that,  if  a  writ  of  error 
be  sued  out,  and  the  plaintiff  will  not  sign  judgment  till  after  the 
return  of  the  writ,  in  order  to  avoid  the  effect  of  it,  and  then 
sues  out  execution,  the  Court  will  set  aside  the  execution  (c). 

Then  as  to  the  next  point;  the  allowance  of  a  writ  of  error 
in  the  general  course  of  practice  is  not  served  till  final  judgpnent 
is  actually  signed ;  and  the  words  of  the  rule  apply  to  that.  The 
rule  requires  bail  to  be  put  in  within  four  days  after  the  allow- 
ance ;  but  there  is  no  opportunity  of  putting  in  bail  before  judg- 
ment is  signed. 
(3  Tmmu         As  to  the  defendant's  being  too  soon  in  serving  the  copy  of 
the  allowance  it  makes  no  difference,  for  it  only  operate*  as  an 
allowance  from  the  time  of  signing  judgment:  and  that  was 
what  the  Court  said  in  the  case  cited  of  Michaelmas  Term  last. . 
The  service  of  the  allowance  is  only  material  to  bring  the  party 
into  contempt,  if  he  proceed  to  sue  out  execution  afterwards  9 
for  the  allowance  of  the  writ  of  error  is  of  itself  a  supersedus* 

Rule  absolute 

(a)  In  that  case  Coxvptr  moved  to  set  aside  t  fieri  facias  t  which  had  been  wA  Q 
ob  the  ground  that  bail  had  not  been  put  in  within  four  days  after  a  writ  •ferrtt  i 
ojwi  aUvwtd,    He  contended  that  though  a  writ  of  error  may  be  allowed  befoiwj 
could  have  no  effect  till  the  judgment  is  actually  signed:  and  that  tha  party  m 
lowed  four  days  after  the  signing  of  the  judgment  to  put  in  bail ;  for  before  the  J 
ment  no  bail  can  possibly  justify.    And  the  Court  agreeing  that  such  was  the  pr» 
the  rule  was  made  absolute. 

(*)  See  x6  and  17  Car.  *.*  8.  §  3.  (c)  Vid.  £ar*eh  160. 
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1786.     three  months  with  the  knowledge  of  Sage  his  original  master. 
But,  in  order  to  gain  a  settlement  under  indentures  of  apprentice- 


The   Kino 


qri,^*0  ship  by  serving  a  second  master,  it  is  necessary  to  have  the  ex- 
SAMDroRo.  press  consent  of  the  first ;  and  it  has  been  determined  that  mere 
knowledge  does  not  necessarily  imply  a  consent.  Rex  v.  St.  Lukt'% 
(a),  Rexv.  Justrey(b)9  and  Rex  v.  ldefbrd(c).    adly,  It  may 
be  contended  that  by  coupling  the  last  month  which  he  served 
with  Sage  with  the  five  first  years  in  Bisbopstawtonf  the  pauper 
gained  a  settlement  there.  But  it  has  never  yet  been  determined 
that,  in  case  of  an  apprentice,  the  latter  part  of  his  service 
may  be  coupled  with  the  former,  to  the  prejudice  of  any  inter* 
vening  settlement.    There  is  no  such  analogy  between  die  case 
of  an  apprentice  and  that  of  a  servant,  as  that  whatever  is  appli- 
cable to  the  one  should  apply  also  to  the  other.  Before  any  ques- 
tion can  be  decided  merely  by  analogy,  the  circumstances  of  both 
ought  to  be  precisely  the  same,  or  at  least  the  principle  by  which 
the  decision  is  to  be  guided :  here  neither  is  alike.  In  the  first  case 
the  nature  of  the  contracts  under  which  they  served  are  very  dis- 
tinct, both  with  regard  to  the  length  of  time,  and  the  manner  of 
contracting.    Next  as  to  the  principle,  it  is  clear  that  the  two 
cases  are  not  governed  by  the  same  rules  •,  the  Legislature  has  con- 
sidered them  in  distinct  lights,  for  they  have  pointed  out  different 
ways  by  which  each  of  these  persons  may  gain  a  settlement.  In  the 
one  case,  under  indentures  of  apprenticeship,  forty  days9  resi- 
dence is  sufficient  5  in  the  other  case,  there  must  be  a  hiring  and 
service  for  a  whole  year.  And  though  it  was  determined  in  the 
case  of  the  King  and  Lowess  (</),  and  the  King  and  Hulland{e)t 
that,  where  a  servant  had  resided  part  of  the  year  in  one  parish, 
and  part  in  another,  at  different  times,  making,  when  added  to- 
gether, more  than  forty  days  in  each,  his  settlement  was  in  the 
parish  where  he  slept  the  last  night,  yet  the  last  day's  service  was«i 
absolutely  requisite  to  give  any  settlement  at  all ;  the  Court  were 
obliged  to  have  recourse  to  such  a  circumstance  to  guide  its  d 
cision,  and  the  last  day's  service  was  selected  merely  on  that  ac — 
count.  It  was  necessary  that  the  pauper  should  be  settled  in 
orother  of  those  parishes,  he  having  no  other  place  of 
ment.    But  in  the  present  case,  an  intervening  settlement 
gained  at  Cbittlehampton  :  and  therefore  the  grounds  of  those  d 
cisions  are  not  applicable,  nor  were  meant  to  be  laid  down  a» 


(«)  Burr.  SeU  Cat.  54%.  (*)  Ibid.  441-  (0  Ibid.  SSI. 

(/)  Ibid.  825.  («)  D~gjL  63%,  *  CM  1x8. 
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general  principles  of  law,  which  were  to  govern  other  cases  than     1 786L 
those  under  similar  circumstances.  ' 


The  case  of  the  King  and  Fremington  (a)  is  decisive;  there  Thtjj*?* 
the  apprentice  gained  a  settlement  by  serving  forty  days  in  a  dif-  Sam  oro** 
ferent  parish,  with  the  consent  of  the  master,  even  though  she 
returned  to  her  original  master,  and  served  the  last  eight  days 
with  him. 

Fansbaw  in  support  of  the  rule.    The  question  of  alternate 
residence  did  not  arise  in  the  case  of  the  King  and  Fremington. 

In  this  case,  after  the  indentures  were  delivered  up,  none  of 
die  subsequent  services  are  to  be  considered  as  under  them,  and 
consequently  the  pauper  was  settled  with  his  original  master. 
In  die  case  of  the  King  and  St.  Luke,  the  indentures  were  not 
utually  delivered  up ;  and  though  what  passed  amounted  to  t 
total  abandonment  of  them  as  between  the  parties,  yet  die  ap- 
prentice did  not  gain  a  settlement  in  another  parish  by  serving 
anew  master;  because  there  was  no  assignment  of  the  inden- 
ture, or  consent  of  the  original  master.  So  in  the  case  of  the 
King  and  Austreyt  it  was  not  a  service  under  the  indentures,  on  • 
account  of  the  intention  of  the  parties,  however  mistaken.  These 
authorities  are  in  point,  and  prove  that  the  services  subsequent 
to  that  of  the  first  five  years  cannot  be  considered  as  services 
under  the  indentures,  but  merely  in  the  capacity  of  a  menial 
terrant.    He  then  cited  6  Mod.  69. 

TdJy,  If  the  Court  should  be  of  opinion  that  the  indentures  ex- 
isted during  the  whole  period ;  then  if  any  of  the  services  con- 
tinued under  them,  they  all  did,  and  if  so,  the  pauper  is  settled 
in  the  last  place  of  residence.    So  that,  taking  it  either  way,  the 
settlement  was  gained  in  Bishopstawton  /  and  there  is  no  differ- 
ence in  tins  respect  between  the  rules  relating  to  apprentices  and 
those  of  menial  servants.    The  Legislature  has  classed  them  to- 
gether in  the  1 3  &  14  Car.  2.  r.  1 2.  /.  1 .   A  menial  servant  gains 
a  settlement  in  the  place  where  he  lodges ;  so  that  the  settle- 
ment is  gained  by  his  residence.    The  same  rule  applies  to  an 
apprentice ;  and  in  neither  case  need  the  forty  days'  residence 
be  successive.    Each  has  the  settlement  as  a  reward  for  his  ser- 
vices.   As  to  the  necessity  which  it  is  said  guided  the  Court  in 
the  cases  of  the  King  and  Hulland,  and  the  King  and  Lowest,  the 
Court  did  not  determine  them  on  that  ground ;  but  they  meant 

(«)  Bmr.  Sit.  Cat.  416. 

to 
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1786.    to  lay  down  a  rule  upon  the  circumstance  of  the  alternate  *e»i- 
1  ■  dence. 


The  Kino        Lord  M»N»WELD,  Ch.  J. 

aAMovoio.  It  seems  to  me  clear  that  die  pauper  could  not  gam  3  settle- 
ment, after  the  first  five  years*  under  the  indentures  as  an  *p- 
prentice,  because  neither  party  in  fact  considered  the  sdrvioe  as 
such  ;  they  considered  the  indentures  as  given  up,  and  put  an 
end  to  for  ever;  so  that  the  service  was  not,  nor  was  intended  to 
be,  in  the  capacity  of  an  apprentice.  Neither  did  the  pauper  gain 
a  settlement  as  a  servants  because  there  could  not  be  such  a  ser- 
vice in  point  of  law  during  the  existence  of  the  indentures.  80 
that  though  in  reality  there  was  a  service  in  point  of  fact t  yet  it 
cannot  be  applied  to  the  purpose  of  gaining  a  settlement,  be* 
cause  in  point  of  law  the  indentures  still  subsisted. 

Willes,  J.  I  am  of  opinion  with  Mr.  Fansbaw  on  both 
points.  The  pauper  could  not  gain  a  settlement  in  Cbittleiamp- 
ton*  because  the  apprenticeship  was  not  dissolved  ;  for  bang  a 
minor,  he  could  not  agree  to  the  discharge  of  the  indentures 
without  the  consent  of  the  parish  officers.  And  as  to  the  other 
point,  t  it  was  determined  in  the  King  and  Loweu,  and  in  the 
King  and  Hulktnd,  that  the  latter  part  of  the  service  may  be 
joined  to  the  former. 

Ashhurst,  J.  In  the  case  of  the  King  v.  Fremington,  the 
question  of  alternate  residence  was  not  entered  into.  Setting 
that  point  therefore  out  of  the  question,  the  service  in  this  case 
with  the  second  master  in  Chittlehampton  cannot  give  the  paa- 
per  a  settlement ;  because  the  indentures  of  apprenticeship  were 
not  dissolved  in  point  of  law :  and  therefore,  though  the  parties 
acted  under  a  mistake  of  the  law,  yet  as  it  was  not  in  fact  in- 
tended between  them  that  the  pauper  should  serve  under  the 
indentures,  we  cannot  so  consider  it.  And  on  the  other  hand, 
he  cantiot  be  considered  as  serving  under  a  hiring,  because  die 
indentures  still  subsisted  in  point  of  law. 

Buller,  J.  The  case  does  not  come  up  to  the  fact  which  the 
counsel  supposed ;  for  it  is  manifest  that,  when  the  indentures 
were  given  up  by  the  master  to  the  apprentice,  he  was  left  at  li- 
berty to  do  whatever  he  pleased.  It  is  true  that  the  master  re- 
commended him  to  another  person,  but  it  was  a  mere  recommenda- 
tion, which  the  pauper  might  have  rejected  or  not,  as  he  plea 
He  might  have  gone  into  the  service  of  any  other  master.    Hi*. 

fi 
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first  master  made  no  particular  agreement  with  Verney.    In  the     1786. 
same  manner,  the  other  hiring  and  service  was  without  the  con- 


—   —  m  —  _. _____  _,_._ .__._,  ..  _._,  .._____ —  —  _ 

Sent  and  concurrence  of  the  original  master ;  during  the  whole  azai^° 
period  the  apprentice  was  at  liberty  to  have  hired  himself  to  Sandfo*». 
whom  he  pleased.  The  fact  therefore  of  consent  to  any  parti- 
cular service  by  no  means  appears.  On  the  other  hand,  the 
pauper  being  under  age  could  not  consent  to  cancel  the  inden- 
tures, so  that  though  there  was  a  service  in  fact,  yet  in  point  of 
law,  no  settlement  could  be  gained  under  it. 

I  also  agree  with  my  brother  JVilUs,  that  the  settlement  was 
in  Biskopstawtofi)  upon  the  second  ground,  that  the  latter  part  of 
the  service  is  to  be  connected  with  the  former. 

Order  of  Sessions  quashed. 

Original  order  affirmed. 


Bize  against  Dickason  and  Another,  Assignees  of 

«r_  Friday, 

BARTENSHLAG.  Juneizi. 

TTHHIS  was  an  action  for  money  had  and  received  by  the  [4  Camp. 

"*•   defendants,  as  assignees  of  the  bankrupt,  for  the  plain-  $5*rct 

tiiPs  use.    Plea,  the  general  issue.  baiikrupt 

The  cause  came  on  to  be  tried  at  tj\c  Sittings  after  Easier  written  a 
Term,  1786,  at  Guildhall,  London,  before  Butter,  Justice,  when  {^cJr,0t*_ 
the  jury  found  a  verdict  for  the  plaintiff;  damages  661/.  9/.  lod.  ing  under  a 
and  costs  40*.  subject  to  the  opinion  of  the  Court  on  the  ^m^ 
following  case  ;  and  a  lot* 

That  the  bankrupt  John  Rodolph  Bartenshlag,  being  an  un-  policy  hap- 
derwriter,  subscribed  policies  filled  up  with  the  plaintiff's  name  P*08.  ^re' 
for  his  foreign  correspondents,  who  were  unknown  to  the  [1  M.  H. 

bankrupt.  id&sttd  till 

That  losses  happened  on  such  policies  to  the  amount  of  6  c  c/.  ffte1r  thc 

,  fit  n  it  bankruptcy, 

J>/.  7a.  before  the  bankruptcy  of  Bartenshlag,  and  were  adjusted  the  broker 
by  him.  That  a  loss  on  another  policy  to^thc  amount  of  61.  o/.  ^amount 
3_/»  happened  before  the  said  bankruptcy,  but  was  not  adjusted  till  of  the  loss 
after  such  bankruptcy.  dX  which 

That  the  plaintiff  paid  the  amount  of  the  losses  to  his  foreign  he  owes  to 

.    r        P      r      .    ,       ,  °      the  estate  of 

correspondents  after  such  bankruptcy.  the  bank- 

That  the  plaintiff  had  a  commission  del  credere  from  his  cor-  W''  ™d 

*  it  oy  mis- 

respondents ;  was  made  debtor  by  the  bankrupt  for  the  pre-  take,  he  pay 
liriums ;  and  always  retained  the  policies  in  his  hands.  due^rtlie 

assignees 
without  deducting  such  money,  he  may  recover  it  from  the  assignees  as  money  had  suid  received  to 
Jus  use. 

Vol.  I  U  That 
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1 786.        That  a  dividend  of  lew.  m  the  pound  was  declared  under  the 
said  commission  on  the  15th  of  June  178a. 


<^*/W         I?1**  *  &*  tiine  of  d*  bankruptcy  there  was  due  ftom  the 
Dicattov.  plaintiff  to  the  bankrupt  the  sum  of  1356/.  o/.  y&    And  thaw 
was  due  from  the  bankrupt  for  the  above  losses  661L  94.  lo4. 

That  on  the  15th  March  178a,  the  plaintiff  paid  to  the  defen- 
dants the  sum  of  750/.  and  on  the  17th  November  1785,  the 
further  aura  of  606/.  or.  3^.  amounting  to  1356/.  ojt.  34 

And  on  18th  Noitember  1785,  the  plaintiff  proved  the  said 
sum  of  661/.  9/.  iorf.  under  the  aaid  commission. 

That  the  plaintiff  never  received  any  dividend  under  the  com- 
mission for  or  on  account  of  the  said  losses. 

That  a  final  dividend  of  the  effects  of  the  said  bankrupt  was 
declared  fay  the  said  commissioners  on  the  24th  day  of  January 
1786. 

That  on  the  1st  of  February  1786,  previous  to  such  dividend 
being  paid,  the  plaintiff  caused  a  notice  to  be  served  on  the  de- 
fendants, purporting  that  he  had  paid  them  the  said  sum  of 
1356/.  ox.  34/.  under  a  mistaken  idea,  without  deducting  therefrom 
the  said  661/.  9/.  10J.  for  the  aforesaid  losses  on  the  said  sevecal 
policies,  subscribed  by  the  bankrupt,  for  whom  he  was  del  art* 
dare  to  the  said  foreign  correspondents,  and  had  paid  auch 
losses  accordingly ;  and  cautioning  them  against  making  any 
dividend  until  he  was  pud  the  said  sum  of  66 il.  9/.  lod. 

That  there  is  now  in  the  hands  of  the  said  defendants  effect* 
of  the  bankrupt  more  than  sufficient  to  satisfy  the  demand  of 
the  plaintiff. 
The  question  for  the  opinion  of  the  Court  is.  Whether  the 
plaintiff  is  intitled  to  recover  in  this  action  ?    If  the  plaicb 
tiff  is  intitled  to  recover  in  this  action  the  verdict  to  9tiuul 
But  if  the  Court  shall  be  of  opinion  that  the  plaintiff  J 
not  intitled  to  recover,  then  a  verdict  to  be  entered  for  tl 
defendants. 
Smith  was  to  have  argued  for  the  plaintiff,  but  Mingay  for ' 
defendants  declined  arguing  the  case. 

The  Court  being  of  opinion  that  it  came  within  the  priac 
of  the  case  of  Grove  and  Dubois  (a).     And 

Lord  Mansfield,  Ch.  J.  said,  The  rule  had  always  been 
if  a  man  has  actually  paid  what  the  law  would  not  have 
pelled  him  to  pay,  but  what  in  equity  and  conscience  he  c 
he  cannot  recover  it  back  again  in  an  action  for  money  h; 

(a)  Ante,  11a. 
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received.    So  where  a  man  has  paid  a  debt,  which  would  other*    1 786, 
wi9e  have  been  barred  by  the  statute  of  limitations ;  or  a  debt 


contracted  during  his  infancy,  which  in  justice  he  ought  to      Bl?^ 
discharge,  though  the  law  would  not  have  compelled  the  pay-  Dickaioii. 
ment,  yet  the  money  being  paid,  it  will  not  oblige  the  payee  to 
refund  it.    But  where  money  is  paid  under  a  mistake,  which 
there  was  no  ground  to  claim  in  conscience,  the  party  may 
recover  it  back  again  by  this  kind  of  action. 

Judgment  for  the  plaintiff. 


<  »  "■  »"■  i'  "  )n» 


Barker  and  Another,  Executors,  &c.  of  Pyott        Friday, 

against  Parker.  7«"»3<*- 

T^EBT  on  bond  in  the  penalty  of  400/.  by  the  executors  of  A  bond 
**  the  obligee  against  the  obligor.  ^Zt  . 

After  craving  oyer  of  the  bond,  and  of  the  condition,  (reciting  a  cXeTk  *^1 
that  E.  Pyott  had  taken  and  employed  Jonathan  Hampton  as  a  fully  and 
servant,  and  in  the  nature  of  a  clerk  to  him  the  said  E.  Pyott,  account  for 

*  -^     'all  money, 

smd  likewise  as  his  book-keeper  and  accomptant,  and  in  such  &c.  to  the 
other  business  as  the  said  E.  Pyott  should  think  fit  to  employ  him  2u!f^ter/, 
»bout,)  which  declared  that  if  the  said  J.  Hampton  should  and  does  not 
did  from  time  to  time  make  and  give  unto  the  said  E.  Pyott,  his  obligor  tia- 
^acecutors  and  administrators,  a  just  and  true  account  in  writing,  j^L f£c™^ 
anad  discharge  himself  of,  for,  and  from,  and  likewise  pay  and  de-  by  the  clerk 
Mivcx  unto,  the  said  E.  Pyott,  his  executors  or  administrators,  all  vict  ofth^ 
such  sum  or  sums  of  money,  bills,  notes,  goods,  effects,  and  things  ""V*0".  °* 
whatsoever,  and  of  what  nature  soever,  which  he  the  said  J.  who  con- 
***~Wm  should  from  time  to  time  receive  or  discharge,  or  which  £u  ^ 
sIio*ald  come  into  his  hands,  charge,  or  custody,  of  or  belonging  »?d  ^tain 
*°  *iae  said  E.  Pyott,  his  executors,  or  administrators,  or  to  any  same  em- 
°tl^^?y  person  or  persons,  wherewith  he  or  they  should  or  might  f€*2>e£'p 
^  *^Xiarged  or  chargeable,  or  otherwise  in  any  other  way  or  man-  419.  3  -&/• 
t^   howsoever  ;  or  if  the  said  J.  Hampton,  his  executors,  or  ad-  *g^  \  N#*£ 
mi**i*trators,  did  and  should  make  and  give,  or  cause  to  be  given,  34-  6  E*a. 
^to  the  said  E.  Pyott,  his  executors,  administrators,  or  assigns, 
****  satisfaction  and  recompence,  in  lawful  money  of  Great  BrU 
w*3  of  and  for  all  such  monies,  bills,  notes,  goods,  effects,  and 
things  whatsoever,  of  or  belonging  to  the  said  E.  Pyott,  his  exe- 
cutors, or  administrators,  or  any  other  person  or  persons,  where- 
with he  or  they  might  be  charged  or  chargeable  as  aforesaid,  which 

U  2  upon 
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1 786.     upon  making  up  any  account  or  accounts,  or  otherwise,  at  any 
time  or  times  should  appear  to  have  been  received  or  discharged 


B<^"E  ty ,  or  cQme  to  the  hands,  charge,  or  custody,  of  the  said  J.  Hamp* 
Par  K«R.  tdn,  and  which  he  should  not  duly  account  for,  pay,  or  deliver, 
or  discharge  himself  from,  to  the  said  2J.  Pyott,  his  executors, 
administrators,  or  assigns,  as  aforesaid ;  or  which  should  be  found, 
confessed, or  proved  to  be  embezzled,  misspent,  or  otherwise  made 
away  with,  or  unjustly  detained  by  the  said  J.  Hampton,  or  by 
any  other  person  or  persons,  by  or  through  his  means,  privity,  or 
procurement,  (saving  all  accidental  losses  by  casual  fire  or  rob- 
bery, in  the  conveyance  of  the  said  monies,  bills,  notes,  goods, 
effects,  or  other  things,  as  aforesaid,)  the  bond  should  be  void. 
The  defendant  pleaded  performance  of  the  bond  particularly. 

Replication — That  the  said  E.  Pyott,  in  his  lifetime,  to  wit, 
on  the  .8th  of  May  1780,  duly  made  his  last  will  and  testament 
in  writing,  and  thereby  devised  and  bequeathed  to  the  said  plain- 
tiffs, their  heirs,  executors,  administrators,  and  assigns  divers  real 
estates  of  him  the  said  E.  Pyott,  and  also  the  residue  of  his  per- 
sonal estate,  after  and  subject  to  the  payment  of  certain  legacies 
and  charges  in  the  said  will  mentioned,  upon  trust,  (amongst 
Other  things)  that  they  should  carry  on  the  coal  and  culm  trade, 
and  the  dealings  in  salt,  and  all  other  the  trades  and  businesses 
in  which  the  said  testator  was  then  concerned,  or  such  parts  or 
branches*  thereof,  or  such  other  trades  or  businesses,  as  might  ap- 
pear to  them  beneficial  and  advantageous  to  the  family  of  the 
said  E.  Pyott,  and  upon  such  other  trusts  as  in  the  said  will  are 
mentioned  and  expressed.  That  the  said  E.  Pyott  afterwards,  to 
wit,  on  the  1st  day  of  November  1782,  died.  That  the  said  plain- 
tiffs afterwards,  to  wit,  on  &c.  duly  proved  the  said  will,  and 
took  upon  themselves  the  burthen  of  the  execution  of  the  same ; 
and  that  they,  in  pursuance  of  the  said  will,  continually,  from 
the  death  of  the  said  E.  Pyott,  had  carried  on  the  trades,  deal- 
ings and  businesses,  in  the  said  will  mentioned.  That  the  said 
J.  Hampton,  at  the  time  of  the  making  of  the  said  writing  obli- 
gatory, and  continually  from  thence  until,  and  at  the  time  of 
the  death  of  the  said  E.  Pyott,  was  employed  by  the  said  E.  Pyott 
as  a  servant,  and  in  the  nature  of  a  clerk,  to  him  the  said  2?. 
Pyott,  and  as  his  book-keeper  and  accomptant,  and  in  such 
other  business,  as  the  said  E.  Pyott  thought  fit  to  employ  him 
about :  and  that  the  said  J.  Hampton,  upon  the  death  of  the  said 
yB.  Pyott,  and  from  that  time  until,  and  upon,  and  after,  the  3 1  st 

•f 
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6f  July  1784,  continued  in  the  service  of  the  said  plaintiffs,  as     1786. 
executors,  and  during  all  that  time  was  employed  by  them  as  a 


servant  and  in  the  nature  of  a  clerk,  and  as  their  book-keeper     againtt 


and  accomptant  in  the  said  trades,  dealings,  and  businesses,  so 
carried  on  by  them,  in  pursuance  of  the  said  will,  and  in  such 
other  business  as  the  plaintiffs  thought  fit  to  employ  him  about, 
concerning  the  said  trades,  dealings,  and  businesses;  and  was 
not  from  the  time  of  the  making  of  the  said  writing  obligatory, 
until  after  the  said  31st  of  July,  and  after  the  breach  of  the  said 
condition  of  the  said  writing  obligatory  thereinafter  mentioned, 
ever  dismissed  or  discharged  from  his  said  service  and  employ- 
ment. That  after  the  death  of  the  said  E.  Pyott,  and  whilst  the 
said  J.  Hampton  so  continued  in  the  said  service  and  employ- 
ment of  the  said  plaintiffs  as  aforesaid,  to  wit,  on  tsfc.  the  sum 
of  502/.  8/.  %d.  of  and  belonging  to  the  said  plaintiffs,  as  ex- 
ecutors, being  the  balance  of  an  account  then  and  there  stated 
and  settled  between  the  said  plaintiffs  a6  executors,  and  the  said 
J.  Hampton,  of  and  concerning  divers  sums  of  money  of  and 
"belonging  to  the  said  plaintiffs,  as  executors  as  aforesaid,  before 
that  time  received  by  the  said  J.  Hampton,  as  such  servant  to 
them  as  aforesaid,  for  their  use,  had  come  into  and  was  then  in 
the  charge  of  the  said  J.  Hampton  as  such  servant  of  the  said 
plaintiffs  as  aforesaid ;  Which  said  sum  of  money,  the  said  J. 
Hampton  afterwards  on  &fc.  at  &c.  was  requested  by  the  said 
plaintiffs  to  pay  to  them  ;  yet,  that  the  said  J.  Hampton  did 
not,  when  he  was  so  requested,  pay  or  deliver  to  the  said  plain- 
tiffs, as  executors,  the  said  sum,  &c.  or  make  any  satisfaction, 
&c.  but  neglected  and  refused,  &V. 

Rejoinder— That,  after  the  death  of  the  said  E.  Pyott,  and  after 
the  said  plaintiffs  had  proved  the  said  will,  and  taken  upon  them- 
selves the  burthen  of  the  execution  of  the  same,  to  wit,  on  the 
2oth  of  April  1784,  the  said  J.  Hampton  and  the  said  plaintiffs 
•  accounted  together,  and  came  to  a  just  and  true  account  in  writ- 
ing of  all  and  every  sum  and  sums  of  money,  which  the  said  J. 
Hampton  had  theretofore  received  or  discharged,  or  which  had 
come  into  his  hands,  charge,  or  custody,  of  or  belonging  to  the 
said  E.  Pyott,  or  his  said  executors,  or  to  any  other  person  or 
persons,  wherewith  he  or.  they  could  or  might  be  charged  or 
chargeable,  or  otherwise,  in  any  other  way  or  manner:  and  upon 
such  account  the  said  J.  Hampton  was  then  and  there  found  to 
be  in  arrear  to  the  said  plaintiffs,  as  executors  as  aforesaid,,  in 

the 
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1786.     the  sum  of  322/.  and  one  half-penny,  and  no  more;  which  said 
sum  of  322/.  and  one  half-penny  the  said  J.  Hampton  then  and 


Barker 


aaltfa     t*iere  Pa*d  an<*  discharged  to  the  said  plaintiffs.    That  after  the 
Parker,    death  of  the  said  E.  Pyott,  and  after  the  said  plaintiffs  had  proved 
the  said  will,  and  taken  upon  themselves  the  burthen  of  the  exe- 
cution of  the  same,  to  wit,  on  the  3d  of  December  1782,  a  new 
agreement  was  made  between  the  said  plaintiffs  and  the  said  J. 
Hampton,  that  the  said  J.  Hampton  should  serve  the  said  plain* 
tiffs  as  their  servant,  in  the  nature  of  a  clerk f  and  as  their  book- 
keeper and  accomptant  in  the  said  trades  and  business  by  them 
intended  to  be  carried  on,  in  pursuance  of  the  said  will,  and  the 
trusts  reposed  in  them,  And  that  he  should  likewise  buy  and  sell 
the  different  commodities  to  be  bought  and  sold  in  the  said  trades 
and  business,  and  pay  the  servants  in  the  said  trades  and  business, 
their  respective  wages,  and  which  before  that  time  the  said  J. 
Hampton  had  not  been  accustomed  to  do,  and  that  they  should  pay  U 
the  said  J.  Hampton  a  greater  salary  by  the  year  than  the  said 
E.  Pyott  in  his  lifetime  had  paid  to  the  said  J.  Hampton,  to 
wit,  20/.  a  year  more  than  the  said  E.  Pyott  had  in  his  lifetime 
paid  to  the  said  J.  Hampton.    That,  in  pursuance  of  such  new 
agreement,  the  said  J.  Hampton  was  employed  as  aforesaid  by 
the  said  plaintiffs,  in  the  said  trade  and  business  by  them  carried 
on,  in  pursuance  of  the  said  will  and  the  trusts  reposed  in  them, 
Until,  at,  and  after  the  said  J.  Hampton's  receipt  of  the  sum  of 
502/.  8/.  8d.  and  not  otherwise:  And  that  the  said  sunt  of  $o%L 
8/.  Sd.  in  the  replication  mentioned,  was  money  which  accrued  to 
the  said  plaintiffs  after  the  death  of  the  said  E.  Pyott,  in  their 
said  trades  and  business  by  them  carried  on  in  pursuance  of  the 
said  will,  and  of  the  trusts  reposed  in  them,  and  received  by  the 
said  J.  Hampton,  after  the  settlement  of  the  said  account  with  the 
said  plaintiffs  as  executors,   by  virtue  and  in  pursuance  of  the 
said  employment  of  the  said  J.  Hampton,  under  the  said  new  agree- 
ment with  the  said  plaintiffs. 

To  this  rejoinder  there  was  a  general  demurrer,  and  joindet 
in  demurrer. 

Chambre,  in  support  of  the  demurrer,  contended,  that  the!  re- 
joinder neither  denied,  nor  confessed  and  avoided,  the  replica- 
tion \  neither  did  it  contain  any  matter  which  barred  the  plain- 
tiff's action. 

It  appears  by  the  condition  of  the  bond  that  the  clerk  was 
not  retained  for  amy  particular  sernce,  but  to  be  employed  ge- 
nerally 
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mralty  m  any  kind  of  business  which  the  testator  chose 5  and      tjd6. 

that  the  sureties  were  not  only  responsible  for  all  money  which  

the  clerk  might  receive  during  the  lifetime  of  the  testator,  but    Bar,wu 


also  after  his  death.  The  replication  charges  that  the  clerk  was  ******* 
not  discharged  till  after  a  breach  of  the  condition :  and  the 
breach  stated  is  in  not  accounting  for  trust-money  to  the  execu- 
tors, which  clearly  falls  within  the  letter  of  the  condition  of  the 
bond,  which  was  given  for  the  purpose  of  securing  all  money, 
€3V.  of  or  belonging  to  the  testator,  or  bis  executors.  And  there 
is  nothing  alleged  in  these  pleadings  to  restrain  this  in  point  of 
construction.  In  all  the  cases  of  a  similar  nature,  which  have 
been  litigated,  the  inclination  of  the  Court  lias  been  to  extend 
rather  than  to  narrow  the  construction.  In  Barclay  v.  Lucas  (a), 
the  service  was  in  some  degree  changed,  for  there  a  partner  had 

been 


(*)  J.  Barclay  and  Others  against  Lucas,  Michaelmas,  24  Geo.  3.  B.&* 

This  wis  tn  action  of  debt  on  bond.    The  defendant,  after  craving  oyer  of  the 
condition  of  the  bond,  (reciting  that  the  plaintiffs,  at  the  recommendation  of  the 
obligors,  had  agreed  to  take  one  Philip  Jones  into  their  service  and  employ  as  a  clerk  in  their 
shop  ami  counting-house,  and  the  obligors  had  agreed  to  become  security  for  his  fidelity, 
as  far  as  500/.  each,)  which  declared  that  if  the  said  P.  Jones  should  faithfully  ac- 
count for  and  pay  to  the  plaintiffs  all  sums  of  money  he  should  at  any  time  receive,  r     -       p 
tsfc.  in  the  service  of  the  plaintiffs,  and  did  not  embezzle,  &V.  then  the  condition  to  ^ 
be  void:  Pleaded,  xst,  No*  est  /actum,   2dly,  That  from  the  date  of  the  bond,  23d  *?J  R 
February  1779,  till  the  24th  of  June  1780,  the  plaintiffs  carried  on  the  business  of      ^        34# 
bankers,  as  co-partners,  in  their  own  names  only.    That  the  service  intended  to  be  J  la*"L 
performed  by  the  condition  was  to  the  plaintiffs,  in  the  trade  of  ban  ken,  so  carried     ^'1 
on  by  the  plaintiffs  only,  and  not  in  partnership  with  any  other  person.     That  en 
the  24th  of  June  the  plaintiffs  received  into  partnership  Robert  Barclay.     That 
P.Jtmtt  then  quitted  the  service  of  the  plaintiffs;  and  again,  on  the  14th  June 
l?&>  entered  into  the  service  of  the  plaintiffs  and  Robert  Barclay*    That  P.  Jonte 
during  all  the  time  he  remained  in  the  service  of  the  plaintiffs  alone,  well  and  faith-    . 
frilly  accounted,  &c.    3dly,  That  P.  Jones  entered  into  the  service  of  the  plaintiffs 
<m  the  23d  February  1779,  continued  Tn  the  same  till  the  t4th  June  1780,  and  then 
quitted  the  service  of  the  plaintiffs,  and  during  that  service  accounted,  life. 

Ptmentifi  replied  to  the  2d  plea  (protesting  against  the  intention  of  serving  the 
piamuffs  only)  that  the  service  was  meant  and  intended  to  be  performed  to  them  m 
eke  business  so  then  carried  on  by  them  during  all  the  time  they  should  continue  in 
the  same  business,  and  the  snid  P.  Joass  should  continue  to  serve  therein.  That 
on  the  24th  June  1780,  they  admitted  the  said  R.  Barclay  into  partnership  in  their 
•aid  trade,  and  in  the  same  house  where  they  exercised  It  at  the  time  of  making  the 

said  writing  obligatory,  who  by  such  admission  became  possessed  and  entitled  to  •£ 
share  of  the  said  trade,  and  hath  so  continued.  That  on  the  23d  February  the  said 
P.  Jones  entered,  &c.  and  continued  in  the  service  of  the  plaintiffs  till  the  16th 
February  1781,  and  was  not  during  all  that  time  discharged. 

The  replication  then  assigned  the  breach,  that  after  the  said  partnership,  and 
while  P.  Jones  so  continued  in  the  said  service,  to  wit,  on  the  16th  February  1781 
he  received  in  his  said  office  and  employment  of  one  Mark  Groves,  the  sum  of 
20/.  16*.  three-fourths  of  which,  to- wit,  15/.  lit.  was  received  by  him  on  account 
of  the  plaintiffs;  which  sum  the  said  P.  Jonet  was  afterwards  requested  to 
pay,  tf#. 

The 
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j  7  86.     been  taken  in  after  the  bond  was  given  j  and  notwithstanding 
the  service  was  to  be  performed  to  different  masters  than  those 

originally 


Barker 

against 

Paakkr. 


Tte  plaintiffs  replied  to  the  third  plea,  that  P.  Jones  did  not  quit  the  service  of  the 
plaintiffs  from  23d  February  1779,  till  1 6th  February  1781 ;  and  then  assigned  a  simi- 
lar breach. 

Rejoinder  to  the  1st  replication,  (protesting  that  the  service  was  not  intended  to  be 
performed  as  in  the  replication  mentioned — protesting  also  that  the  -  plaintiffs  did 
not  take  the  said  R.  Barclay  into  partnership  in  their  said  trade,  and  in  the  same  house, 
&*.)  that  af|er  the  said  partnership  all  the  monies  received  by  the  said  P.  Jones  in 
bis  said  office,  &V.  were  received  by  him  on  the  joint  account  of  the  plaintiffs,  and 
R.  Bare/ay,  as  co-partners— traversing  the  receipt  of  ^  of  the  money  in  the  replication 
mentioned  by  P.  Jones,  on  account  of  the  plaintiffs. 

Rejoinder  to  the  ad  replication,  that  the  said  P.  Jones  quitted  the  service  of  the 
plaintiffs  in  manner  and  form,  &c.  on  which  issue  was  joined. 

The  plaintiffs  surrejoined  to  the  1st  rejoinder,  that  the  said  P.  Jones  did  receive  the 
wid  J  of  the  said  sum  of  money  on  account  of  the  said  plaintiffs ;  on  which  issue  was 
joined. 

This  cause  was  tried  at  the  Sittings  after  last  Trinity  Term,  at  Guildhall,  before 
(Lord  Mansfield,  when  a  verdict  was  found  for  the  plaintiffs, — damages  1/.— costs  40*. 
subject  to  the  opinion  of  the  Court  on  the  following  case: 

That  the  bond  stated  in  the  declaration  is  the  deed  of  the  defendant.  That  on  the 
14th  of  June  1780  Robert  Barclay  was  taken  into  partnership  with  the  plaintiffs. 
That  on  the  16th  of  February  1 781,  Philip  Jones,  the  clerk  mentioned  in  the  con- 
dition of  the  bond,  received  of  Mark  Groves  20/.  16/.  on  account  of  the  new  part- 
nership, and  has  not  paid  it  over  to  the  plaintiffs. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  defendant  is  liable  to 

the  plaintiffs  in  this  action  ? 

Cbambre  for  the  plaintiffs. 

The  real  question  is,  whether  the  defendant  is  discharged  from  the  obligation  of 
this  bond,  as  to  the  embezzlement  of  the  plaintiffs*  share  of  the  money  which  belongs 
to  them  jointly  with  R.  Barclay,  by  their  having  taken  in  a  new  partner.  But  that 
circumstance  cannot  vary  the  obligation,  because  this  bond  was  given  to  secure  the 
fidelity  of  the  clerk  to  the  plaintiff s*  banking-bouse,  rather  than  to  the  plaintiffs  in  their  in- 
dividual capacity.  This  Question  would  never  have  arisen,  had  it  not  been  for  the  esse 
edWrigbtv.  Russet,  3  Frits.  $$2.  %  Blae.  Rep.  934.  But  that  case  differs  from  this 
in  two  very  material  circumstances:  there,  nothing  turned  on  the  intention  of  the 
parties,  which  is  denied  in  thjs  case  by  protestation  ;  and  the  breach  in  that  case  was 
assigned  in  defrauding  the  partnership  generally  ;  here,  it  is  only  for  that  proportion 
of  tie  sum  which  really  belonged  to  the  plaintiffs.  In  cases  like  the  present,  the  in- 
tention of  the  parties  is  to  be  attended  to ;  and  this  bond  was  indisputably  given  as 
an  indemnity  to  the  plaintiffs  in  their  business.  The  case  of  Arlington  v.  Merrick, 
%  Saund.  412,  cited  in  Wright  v.  Russel,  does  not  apply;  for  the  security  in  that 
case  was  expressly  given  only  for  six  months,  and  the  Court  would  not  extend  it. 
The  case,  in  All.  to.  is  liable  to  the  same  objection.  If  a  contrary  construction  were  to 
prevail,  and  banking-houses  were  obliged  to  take  fresh  securities  from  every  clerk, 
upon  every  change  of  partners,  it  would  be  productive  of  infinite  inconvenience.  An 
embezzlement  of  the  plaintiffs*  share  of  the  20/.  its*  by  the  clerk  is  sufficiently  stated 
to  the  Court ;  for,  it  is  found,  that  he  received  the  whole  sum,  and  has  not  paid  it 
over. 

Baldwin,  for  the  defendant,  contended  that  there  was  no  material  difference  be- 
tween this  case  and  that  of  Wright  v.  Russel ;  and  there  the  Court  would  not  extend 
die  words  of  the  condition,  The  service  in  the  contemplation  of  the  parties  was  to 
be  performed  to  the  plaintiffs  only,  and  was  not  meant  to  be  extended  to  others. 
The  inconvenience  would  be  great,  if  upon  an  extension  of  trade,  the  securities 
should  be  still  liable;  while  the  inconvenience  to  the  other  party  would  be  trifling, 
because  they  would  only  be  obliged  to  send  to  their  sureties  upon  the  change  of 
partners.    Besides  in  the  present  case,  it  does  not  appear  to  be  an  embezzlement  of 

the 
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originally  named  in  the  bond;  by  the  circumstance  of  one  of  the     1786. 
partners  quitting  the  business,  and  another. being  taken  in  his 

room: 


Barker 
against 
'  Parkrr. 

the  separate  effects  of  the  plaintiffs ;  and,  this  being  a  joint  injury  to  the  plaintiffs 
and  the  other  partner,  the  action  cannot  be  severed. 

Cbamhre  in  reply.  The  cases  which  have  already  been  determined  on  the  subject, 
prove  that  the  strict  letter  of  the  condition  has  not  always  been  attended  to,  and  the 
Court  has  ever  had  recourse  to  the  recital  from  which  the  intention  of  the  parties  is 
to  be  collected.  The  injury  of  which  the  plaintiffs  complain  is  not  a  joint  injury 
with  the  former  partner ;  Aut  the  complaint  which  the  plaintiffs  have  made  on  this 
record  is  only  respecting  the  embezzlement  of  the  plaintiff's  property ;  and  this  the 
jury  have  found. 

Lord  Mansfield,  Ch.  J. 

The  question  in  this  case  turns  upon  the  intention  of  the  parties  at  the  time  of  en- 
tering into  the  contract.  In  questions  upon  intention  we  must  look  to  the  subject- 
matter  of  the  contract.  It  is  notorious  that  there  are  many  banking-houses  in  the 
city  which  continue  for  generations.  This  can  only  be  done  by  a  constant  succession 
of  partners;  and  even  if  they  should  not  bear  the  same  name  with  the  first  propri- 
etors, yet  still  the  bouse  frequently  continues  under  the  original  firm.  To  carry  on 
this  business  it  is  necessary  to  have  a  great  number  of  clerks,  whose  office  is  ex- 
tremely beneficial ;  for  besides  the  present  fees  and  emoluments,  they  are  frequently 
taken  into  partnership  in  process  of  time.  But  it  is  of  the  utmost  consequence  to 
these  houses  that  the  clerks  should  behave  honestly;  and  therefore  a  security  is  taken 
for  their  fidelity.  The  circumstance  of  taking  in  a  new  partner  makes  no  difference,  - 
either  as  to  the  quantity  of  the  business,  or  the  extent  of  the  engagement.  He  con- 
tinues to  carry  on  the  business  of  the  plaintiffs;  and  this  contract  is  co-extensive 


and  that  in  the  Common  Pleas*-  The  defendant  harobjected,  that  the  present  action 
Is  improperly  brought:  but  I  think,  that  the  plaintiffs  are  entitled  to  the  whole  sum 
embezzled,  and  if  so,  they  are  clearly  entitled  to  less.  I  am  therefore  of  opinion, 
from  the  manifest  intention  of  the  parties,  and  from  the  clerk's  continuing  in  the 
business  notwithstanding  one  of  the  partners  has  been  changed,  that  tbe  plaintiffs 
are  entitled  to  recover. 

Willis,  J.  The  intention  of  the  parties  ought  to  govern  the  Court  in  making 
their  decision  »  in  order  to  discover  which,  we  must  rook  at  the  recital  of  the  con- 
dition of  the  bond.  Now  this  recital  is  very  material,  for  it  states  that  the  service 
is  to  be  performed  iff  tbe  sbof  and  counting-bouse  and  not  to  tbe  plaintiffs.  The  partners 
in  a  banking-house  are  perpetually  changing;  and  where  a  number  of  clerks  are  em- 
ployed, the  inconvenience  of  demanding  fresh  securities  from  each,  upon  every  such 
change  would  be  enormous.  The  introduction  of  a  new  partner  does  not  increase  the 
risk  to  the  sureties;  for  a  bond  of  this  kind  is  an  undertaking  for  the  clerk's  ho- 
nesty. 

I  cannot  say  that  I  accede  to  the  doctrine  laid  down  by  the  Court  of  Common 
Pleas,  in  the  case  of  Wrigbt  v.  Russet,  to  the  extent  to  which  it  is  there  carried ;  but 
at  present  it  is  sufficient  to  say  that  this  case  differs  from  that. 

In  the  case  in  2  Sound,  the  recital  of  the  condition  shewed  that  the  engagement  was 
limited  to  six  months ;  and  the  Court  would  not  extend  it.  And  the  case  in  AIL 
IO.  was  governed  by  the  same  principle. 

(a)  Buller,  J.   The  defendant  has  rested  his  case  upon  two  grounds. 

i*tt  On  the  authority  of  the  case  of  Wrigbt  v.  Russel. 

%£j%  On  the  form  of  these  pleadings. 

As  to  the  first.  This  case  is  distinguishable  from  that  in  the  Common  Pleas ; 
there,  the  breach  assigned,  was  for  embezzling  the  whole   partnership  money; 


(a)  Asbburst  Justice  was  in  the  Court  of  Chancery,  as  one  of  the  lords  commissioners 
«f  the  Great  Seal. 

and 
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1786.    room :  yet  it  was  determined  that  the  sureties  wets  answerable 
for  the  honesty  of  the  clerk,  as  well  after  a  change  of  partnem 


***;"*  as  ')Cfore-  Ami  in  the  present  case,  the  bond  was  given  to  se- 
Paak«r.  cure  the  fidelity  of  the  clerk  to  the  executors  as  well  as  to  the 
testator.  It  would  be  superadding  other  words  to  the  condition, 
to  confine  it  to  the  money  which  belonged  to  the  testator,  and 
which  might  be  intercepted  by  the  clerk  before  it  came  into  th€ 
hands  of  the  executor. 

The  rejoinder  states  a  new  agreement,  by  which  the  clerk  waft 
retained  to  serve  the  executors ;  that  is  a  matter  which  the  plain- 
tiffs could  not  traverse.  But  this  new  agreement  does  not  dis- 
charge the  defendant  from  his  former  obligations.  And  although 
•  by  such  new  contract  the  clerk  was  to  be  employed  in  paying 
the  other  servants,  and  buying  and  selling  the  different  commo- 
dities in  the  several  trades,  which  he  was  not  employed  to  dp  in 
the  testator's  lifetime  ;  yet  that  does  not  vary  the  original  con* 
tract ;  because  by  the  terms  of  such  contract  he  was  hired  to 
serve  generally,  and  not  to  do  any  particular  act  only.  Neither 
did  the  increase  of  wages  vary  the'  service ;  it  rather  lessened  than 

increased  the  responsibility  of  the  surety. 

# 

and  1  observe,  from  the  report  of  that  case,  that  Mr.  J.  Gould  lays  much  stress  upon 
the   point,  that   the  breach  assigned  was  for  embezzling  the  partnership  money, 
whereas  it  should  have  been  for  the  plaintiff's  money  only.    I  confess  I  do  »ot  set 
the  force  of  that  objection :  but  however  it  is  not  applicable  to  this  case ;  for  here  the 
plaintiffs  have  confined  the  breach  to  that  proportion  of  the  money  which  was  ac- 
tually their  property.    Mr.  Baldwin  has  said  that  the  jury  have  not  found  that 
three-fourths  of  this  money  belonged  to  the  plaintiffs,  nor  that  it  had  been  embezzled 
by  the  clerk,  and  that  therefore  the  issues  were  found  for  the  defendant ;  and  that  if 
only  one  of  them  were  found  for  him,  the  defendant  was  entitled  to  judgment.    But 
let  us  see  how  that  stands.    In  the  first  replication  (to  the  second  plea,)  it  is  stated  than 
ao/.  was  received  after  the  new  partnership,  three-fourths  of  which,  namely,  15/.  wer« 
the  property  of  the  plaintiffs;  this  the  jury  have  found  for  him.    In  the  %d  replicati< 
(to  the  third  plea)  it  is  alleged  that  the  clerk  received  15/.  on  account  of  the  plaintirl 
which  he  embezzled ;  this  also  is  found  for  the  plaintiff.    This  brings  it  to  the  ce  _-- 
struction  of 'the  contract,  which  must  depend  on  the  intention  of  the  parties.     W> 
has  been  said  by  my  Lord  seems  decisive,  that  his  bond  appears  on  the  face  of  it  to 
a  security  to  the  bewte,  and  not  to  the  person  of  the  plaintiffs ;  and  that  as  long  aa  ~ 
clerk  continues  in  that  house,  the  defendant  is  liable.   Ld.  C.  J.  De  Grey  seems  to  I 
much  on  the  taking  in  a  new  partner  being  the  plaintiff's  own  act,  and  says  that  it  del 
mined  the  obligation.    But  I  wish  he  had  gone  farther,  arid  said  what  would  have  ~ 
the  case,  supposing  there  had  been  mutual  bonds,  the  one  that  the  plaintiff  should 
tinue  to  employ  the  clerk,  the  other,  that  the  clerk  should  act  honestly,  if  the  pi 
-  tiffs  had  taken  in  a  new  partner,  whether  they  would  not  still  have  been  oblij 
employ  the  clerk  ?    If  that  would  not  have  discharged  the  obligation  to  e 

is  decisive ;   for  both  the  obligations  must  be  equally  binding.     Here  the         

not  increased ;  the  security  is  not  given  for  the  ability,  but  for  the  fidelity  of  the  c=- 
If  the  construction  contended  for  were  to  prevail,  it  might  equally  be  said,  that  i 
plaintiff's  trade  had  been  but  300/.  per  annum  at  the  time  of  giving  the  bond, 
should  not  increase  it  without  an  application  to  the  sureties. 

Per  Cur.  Let  the  postea  be  delivered  to  the  plaintiffs. 


h*« 
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Wood*,  tontrd,  was  stopped  by  the  Court.  1786. 

Lord  Mansfield,  Ch.  J.  This  is  a  very  plain  case.  The 
service  m  the  contemplation  of  the  parties  was  the  service  to  the 
testator.    There  was  no  idea  then  of  carrying  it  farther.  Pa«u. 

A  trade  is  not  transmissible :  it  is  put  an  end  to  by  the  death 
of  the  trader.  Executors  eo  nomine  do  not  usually  carry  on  a 
trade ;  if  they  do  so,  they  run  great  risk ;  and  without  the 
protection  of  die  Court  of  Chancery  they  would  act  very  un- 
wisely in  carrying  it  on. 

The  bond  in  question  is  relative  to  the  service  with  Pyott,  the 
testator.  It  was  given  as  an  indemnity  that  the  clerk  should  be 
Joitkful  to  him  s  and  should  pay  all  the  money  received  on  his  ac- 
count to  him,  or  to  his  executors  jj  because  money  might  be  in 
his  hands  at  the  time  of  the  testator's  death,  for  which  he  could 
only  account  to  the  executors.  So  that  it  was  the  intention  of 
the  parties  that  the  bond  should  not  be  extended  beyond  the  life 
of  die  testator. 

If  executors  carry  on  a  trade,  they  must  do  it  as  individuals 
for  their  own  advantage.  I  remember  many  instances  of  trade 
being  carried  on  under  the  direction  of  the  Court  of  Chancery* 
But  this  is  quite  a  new  thing,  and  it  shews  the  materiality  of  the 
rejoinder.  There  is  not  only  a  new  agreement,  but  a  greater 
burthen  is  thrown  thereby  on  the  clerk,  on  which  account  he  is 
to  receive  greater  wages.  All  the  accounts  relative  to  the  traOS* 
action  in  the  lifetime  of  the  testator  were  settled.  This  b  a 
new  agreement  made  by  the  executors  personally,  and  cannot 
affect  the  assets  of  the  testator. 

There  is  a  material  difference  between  the  present  case,  and 
that  of  Barclay  v.  Lucas )  which  was  cited ;  for  there,  the  same 
trade  was  carried  on  by  the  original  masters  in  the  same  manner; 
and  the  only  difference  was  the  introduction  of  a  new  partner. 

Buller,  J.  The  words  of  the  condition  of  this  bond  must 
be  explained  by  the  recital,  which  was  entirely  omitted  in  the 
argument.  But  the  recital  of  this  condition  is,  that  Hamptm 
was  retained  as  a  servant,  and  in  the  nature  of  a  clerk  to  him 
the  said  testator,  and  likewise  as  his  book-keeper  and  ac- 
comptant,  and  in  such  other  business  as  the  said  testator  should 
think  fit  to  employ  him  about ;  but  there  is  no  mention  made 
of  the  executors. 

This  is  just  like  the  case  of  Arlington  v.  Aftrricke,  2  Saund. 
411.   There  the  condition  of  the  bond  (after  reciting  that  the 

plaintiff 
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1786.     plaintiff  had  appointed  one  Thomas  Jenkins  to  be  deputy  post- 
master for  six  months)  was,  that  Jenkins  should  well  and  truly 


^a*?**?  observe,  perform,  and  execute,  all  such  orders  and  instructions 
Parker,  as  the  said  plaintiff,  his  executors,  £sV.  should  from  time  to  time 
give  or  send.  But  notwithstanding  the  employment  continued 
for  a  longer  period,  the  Court  held  that  the  bond  was  only  to 
continue  in  force  for  the  six  months.  So  in  this  case  the  ser- 
vice is  confined  to  the  testator.  And  though  the  clerk  was  to 
account  to  the  executors,  it  was  only  for  money  belonging  to  the 

testator. 

Judgment  for  the  defendant- 


Monday, 
June  2tth. 

A  person  is 
not  a  com- 
petent wit- 
ness to  im- 
peach a  se- 
curity 
which  he 
has  given, 
though  he 
is  not  inte- 
rested in  the 
•vent  of  the 
suit  (a). 
[7T.R.6OX. 
4  Taunt. 

464.] 


Walton  and  Others,  Assignees  of  Sutton,  against 

Shelley. 

TTPON  a  motion  to  set  aside  the  verdict  and  grant  a  new 
^  trial,  Butter,  J.  before  whom  the  cau*e  was  tried  at  Guild- 
hall,  at  the  sittings  after  the  last  term,  reported  as  follows ; 
— That  this  was  an  action  upon  a  bond  given  by  the  defendant 
to  Sutton,  to  which  there  was  a  plea  of  non  est  factum,  and  ano- 
ther of  the  statute  of  Usury.  It  was  proved  by  one  witness, 
for  the  defendant,  that  the  bond  was  given  in  consideration  of 
delivering  up  two  promissory  notes  made  by  Mrs.  Perry,  pay- 
able to  Birch  or  order,  the  one  indorsed  by  Birch  and  Daven- 
port Sedley,  the  other  by  Birch,  Corbin,  and  Davenport  Sedley,  to 
Sutton.  Davenport  Sedley  was  then  called  by  the  defendant,  to 
prove  that  the  consideration  for  the  notes  was  usurious.  But  his 
evidence  was  objected  to  on  two  grounds;  1st,  That  he  was 
called  to  invalidate  a  security  which  he  had  given ;  and  that  an 
indorser  of  a  note,  independently  of  any  question  of  interest,  could 
not  be  permitted  to  prove  a  note  void,  which  he  himself  had 
indorsed ;  adly,  That  he  was  interested  in  the  question,  which 
was  meant  to  be  put  to  him  ;  for  if  the  notes  were  given  for  an 
usurious  consideration,  he  would  never  be  liable  to  pay  them  ; 
though  by  overturning  the  bond,  they  might  be  set  up  again. 
For  these  reasons  the  witness  was  rejected,  as  being  incompetent. 

This  motion  was  made  upon  the  ground  that  Davenport  Sedley 
was  a  competent  witness,  and  ought  to  have  been  admitted  to 
prove  the  fact  of  the  usury. 

Mingay,  Baldwin,  and  Manley  shewed  cause,  and  argued  upon 
the  two  questions  which  had  been  made ;  1st,  Whether  the  wit- 
fa)  Vide  post.  3  vol  34,  36  ;  and  Trelawiuy  v.  Tbomai.  I  H,  BI.  Rep.  C.  B.  308. 

3  njess 
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ness  was  not  interested  in  the  question ;  adly,  Whether  in  any      1786. 
case  a  person  shall  be  permitted  to  invalidate  his  own  security  ? 


Upon  the  first  ground  they  contended  that  the  witness  was  cer-  WtfA^N 
tainly  interested  in  the  question  which  was  put  to  him ;  for  be-  Shillet. 
fore  the  bond  could  be  impeached,  it  was  necessary  to  prove  that 
the  notes  were  usurious  \  but  the  witness  being  an*  indorser  of 
those  notes  could  not  be  admitted  to  give  such  evidence.  The 
answer  given  to  this  objection  at  the  trial  was,  that  Sedlefs 
name  had  been  struck  off:  but  if  this  had  been  an  action  on 
the  notes  themselves  against  the  drawer,  and  Sedley  had,  been 
released,  his  testimony  could  not  have  been  received,  because 
he  is  immediately  concerned  in  answering  any  question  upon 
the  validity  of  them.  It  is  upon  this  principle  that  many  per- 
sons are  incapacitated  from  giving  evidence,  who  are  entirely 
uninterested  in  the  event  of  the  cause;  because  they  are  inter- 
ested in  the  question  which  is  put  to  them.  As  in  the  case  of 
commoners,  who  are  not  allowed  to  give  evidence  in  an  action 
concerning  the  right  of  common  in  another.  So  also  in  the 
case  of  underwriters  ;  they  are  never  permitted  to  be  called  as 
witnesses  in  an  action  upon  the  same  policy  which  they  have 
subscribed,  though  they  are  not  interested  in  that  suit,  as  the 
verdict  cannot  be  given  in  evidence  in  any  other  action.  Neither 
can  a  co-obligor  give  evidence  in  an  action  upon  the  bond  which 
he  himself  has  executed,  for  the  same  reason. 

adly,  The  witness  is  called  to  invalidate  his  own  security ; 
since  the  consideration  of  the  bond  was  the  giving  up  of  the 
notes,  of  which  he  was  an  indorser ;  and  therefore  to  destroy  the 
one,  he  must  impeach  the  others.  The  Courts  have  frequently 
laid  it  down  as  an  invariable  maxim,  that  no  man  shall  be  suf- 
fered to  invalidate  his  own  instrument;  if  it  were  otherwise,  the 
consequences  would  be  very  prejudicial  to  trade.  In  the  case  of 
Abrahams  and  Bunn  (a),  where  the  borrower  of  money  was  call- 
ed to  prove  an  usurious  contract  entered  into  by  the  defendant, 
who  was  a  pawnbroker,  though  the  competency  of  the  witness 
was  allowed  because  the  pledge  was  returned ;  yet  Lord  Mans- 
field said,  "  Had  the  defendant  produced  a  security,  or  proved 
"  the  pledge  to  be  remaining  in  his  custody,  it  would  have  been 
"  a  different  consideration,  whether  the  witness,  who  was  the 
«  borrower  of  the  money,  could  be  examined  to  contradict  this." 

(«)  4  Burr,  %%S I. 

In 
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die  came,    3<Uy,  What  the  witness  is  called  to  prove ;  and  then     1 786. 
it  is  to  be  considered,  whether  there  is  any  substantial  ground 


Waito>t 


for  die  rejection  of  his  testimony.  The  issue  between  the  par-  ^ 
ties  in  this  case  was,  whether  the  bond  had  been  given  by  the  Sheh.it. 
defendant  for  an  usurious  consideration.  It  had  been  already 
proved  by  another  witness  in  the  cause,  that  the  consideration 
far  executing  this  bond  was  the  giving  up  of  the  two  notes, 
which  were  at  the  trial  avowedly  in  the  hands  of  the  defendant ; 
having  been  restored  to  him  at  the  time  that  the  bond  was  taken. 
6aJk}9  the  witness,  was  called  to  prove  the  consideration  of 
these  notes  usurious,  in  order  to  invalidate  the  bond.  He 
was  ejected  to  as  being  an  indorser,  and  thereby  coming  to  set 
aeide  hit  own  security.  But,  when  the  peculiar  circumstances 
of  this  case  appear,  the  Court  will  see  that  he  could  have  no 
poastble  interest  in  setting  aside  the  bond  ;  for  if  he  were  inte- 
rested at  aU  in  giving  his  evidence,  it  was  rather  against  prov- 
ing the  fact  for  which  he  was  called  ;  for  so  long  as  the  bond 
svbsiated*  he  was  intirdy  discharged ;  therefore  it  was  his  in- 
terest te  support  it. 

T&n,  if  there  be  no  objection  to  his  evidence  in  point  of  in- 
tCK8tj  the  only  consideration  is,  whether  he  shall  be  permitted 
to  invalidate  his  own  security.  They  admitted  the  propriety  of 
the  general  rule,  that  no  person  ought  ever  to  be  permitted  to 
invalidate  any  instrument  or  cash  paper  to  which  he  has  con- 
tributed to  give  a  currency,  by  affixing  his  name.  But  that 
rule  has  only  been  adopted  in  cases  where  the  action  has  been 
breught  on  such  specific  note  or  bill  against  the  person  liable. 
There  die  evidence  of  the  indorser  could  not  be  received;  be- 
cause k  tends  to  impeach  his  own  security.  But  that  principle 
does  not  apply  here ;  for  the  notes  of  hand  have  actually  been 
given  up :  they  are  not  the  subject  of  dispute  in  this  action  ; 
and  therefore  it  is  no  longer  the  interest  of  the  public  to  prevent 
die  indorser  from  telling  the  truth,  as  he  himself  is  no  longer 
liable  upon  them,  and  they  have  ceased  to  be  in  circulation.  If 
iadecd  the  notes  had  remained  as  a  collateral  security,  and  had 
not  been  merged  in  the  bond,  the  case  would  have  been  differ- 
ent. As  the  witness  therefore  was  not  interested  in  the  cause> 
neither  was  he  in  the  question  ;  for  the  question  was  upon  the  va- 
lidity of  the  bond,  (to  which  he  was  not  a  party,)  and  not  on  the 
notes.  If  the  question  had  been,  whether  these  notes  were  the 
consideration  of  the  bond,  then  the  witness  might  have  been 

interested : 
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1786.    interested:  but  that  had  been  proved  by  another  witness.    In 
the  case  of  Clarke  against  Shee  and  another  (a)f  Lord  Mansfield 


Walton    menti0ned  the  case  of  Bush  and  Rawlins,  which  was  an  action 

again  it  J 

Sbellev.  of  debt  upon  the  2  Geo.  2.  c.  24.  against  bribery  ;  where  a  per- 
son who  had  taken  the  bribery  oath  was  held  a  competent  wit- 
ness to  prove  that  he  himself  had  been  bribed.  So  in  some 
cases  a  man  is  permitted  to  impeach  his  own  security,  as  by 
pleading  usury  upon  the  record. 

Lord  Mansfirld,  Ch.  J. 

The  old  cases,  upon  the  competency  of  witnesses,  have  gone 
upon  very  subtle  ground.  But  of  late  years  the  Courts  have  en- 
deavoured, as  far  as  possible,  consistent  with  those  authorities, 
to  let  the  objection  go  to  the  credit,  rather  than  to  the  competency, 
of  a  witness.  In  this  case,  it  seems  to  me  that  the  witness  had 
no  interest  in  the  present  question,  for  either  way  he  is  discharg- 
ed. If  the  bond  be  good,  it  puts  an  end  to  the  notes ;  if  bad,  the 
same  ground,  that  vacates  the  bond,  vacates  the  notes  ;  there- 
fore, in  point  of  interest,  I  think  there  is  no  objection  to  his 
competency.  But  what  strikes  me  is  the  rule  of  law  founded 
on  public  policy,  which  I  take  to  be  this ;  that  no  party  who 
has  signed  a  paper  or  deed  shall  ever  be  permitted  to  give  testi- 
mony to  invalidate  that  instrument  which  he  hath  so  signed. 
And  there  is  a  sound  reason  for  it ;  because  every  man  who  is  a 
party  to  an  instrument  gives  a  credit  to  it.  It  is  of  consequence 
to  mankind  that  no  person  should  hang  out  false  colours  to  de- 
ceive them,  by  first  affixing  his  signature  to  a  paper,  and  then 
afterwards  giving  testimony  to  invalidate  it.  It  is  emphatically 
right  in  the  case  of  notes ;  for  in  consequence  of  different  sta- 
tutes, two  very  hard  cases  have  arisen.  First,  with  respect  to  a 
gaming  note,  which,  though  in  the  possession  of  a  bond  fide  pur- 
chaser, without  notice,  is  void.  It  is  similar  in  the  case  of  usu- 
ry ;  a  note  given  for  an  usurious  consideration,  though  in  die 
hands  of  a  fair  indorsee,  is  equally  void.  And  therefore,  when- 
ever a  man  signs  these  instruments,  he  is  always  understood 
say,  that,  to  his  knowledge,  there  is  no  legal  objection  whatcv 
to  them.  The  civil  law  says,  nemo  alligans  suam  turpitudinem 
audiendus.  Now  apply  this  general  maxim  to  the  present  ca 
with  the  distinction  which  has  been  taken.  It  has  been 
at  the  bar  that  this  rule  only  holds  where  the  action  is  brougi 
upon  the  notes  themselves,  and  therefore  not  relevant  to  th£ 

(a)  Cvwp.  199, 
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case.    But  I  take  the  cases  to  be  exactly  the  same.    For  the     1786. 
question  on  the  validity  of  the  bond  involves  in  it  the  validity  — — - 

-  Walton 

of  the  notes.  The  obligee  of  this  bond  trusted  to  the  notes;  agaimd 
he  gave  them  up  as  a  consideration  for  the  bond;  he  trusted  to  Shimy. 
the  name  of  the  indorser,  and  that  be  knew  of  no  objection  to 
the  notes;  and  yet  this  same  person  was  afterwards  called  to 
say  that  they  were  given  for  an  usurious  and  illegal  considera- 
tion; therefore,  on  that  ground,  I  am  of  opinion  that  he  was 
an  incompetent  witness. 

Willes,  J.    As  to  the  incompetency  of  Sediefs  evidence  on 
the  ground  of  interest,  I  am  clear  that  he  had  none ;  or  rather, 
that  he  came  to  give  evidence  contrary  to  his  interest ;  because 
by  destroying  the  bond  he  set  up  the  notes.     But  the  general 
rule  is,  that  no  man  shall  be  permitted  to  invalidate,  by  his  own 
testimony,  an  instrument  to  which  he  is  a  party ;  and  there  has 
been  no  case  cited  in  which  this  rule  has  been  impeached. 
There  has  indeed  been  an  instance,  Where  a  man  was  suffered  to 
explain  his  own  deed.    That  was  a  case  before  me  at  the  last  as- 
sizes at  Lancaster.    Two  brothers  joined  in  an  assignment  of  a 
ship;  and  the  question  was,  whether  one  of  them  had  any  in- 
terest in  the  vessel  at  the  time  of  the  assignment.  He  was  called 
to  prove  that  he  had  none.  His  evidence  was  objected  to,  on  the 
ground  that  he  ought  not  to  be  permitted  to  contradict  his  own 
deed;  but  I  was  of  opinion  that  he  was  a  competent  witness, 
because  he  came  to  swear  against  his  own  interest,  that  he  had  no 
property  whatever  in  the  vessel,  and  he  explained  it  in  this  man- 
ner; that  the  person  to  whom  the  assignment  was  made  thought, 
that  this  witness  had  an  interest  in  the  vessel,  and  would  not  ac- 
cept the  assignment  unless  he  were  joined  in  it:  and  die  Court  of 
Common  Pleas  refused  an  application  last  term,  to  set  aside  the 
verdict,  and  agreed  with  my  direction. 

It  is  better  in  general  that  objections  of  this  kind  should  go 
to  the  credit,  than  to  the  competency,  of  the  witness.  But  the 
present  question  falls  within  the  general  rule,  that  no  man  shall 
be  permitted  to  allege  his  own  turpitude  in  having  given  credit 
to  a  false  and  illegal  security. 

Ashhurst,  J.  The  general  rule  is,  that  where  a  man  is  not 
interested  in  the  event,  he  shall  be  a  competent  witness,  though 
he  may  have  a  bias  upon  his  mind  with  regard  to  the  subject- 
matter.  As  if  a  person  bring  two  several  actions  against  two  de- 
fendants for  the  same  battery;  in  the  action  against  one,  the 
-    Vol.  I.  X  other 
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1786.     other  may  be  a  witness,  because  he  is  not  interested  in  the  event. 
Any  objections  to  such  testimony  should  go  to  the  credit  rather 


W*w"  t^an  t0  *^c  M^pttency  of  the  witness:  therefore,  if  the  preset* 
SaiL&ir.  objection  had  rested  solely  on  the  question  of  interest,  I  should 
have  been  of  opinion  that  Sedley  was  a  good  witness. ,  But  he  is 
inadmissible  on  another  ground,  &at  no  man  shall  be  permit- 
ted to  invalidate  his  own  act;  and  here  he  has  been  a  party  to 
the  fraud  by  affixing  his  name  to  the  notes,  and  giving  them  a 
sanction;  and  having  done  that,  he  shall  not  be  admitted  np*B 
any  account,  to  say  that  those  notes  were  void. 

BuLLfiR,  J.  Two  grounds  of  objection  have  been  taken.  The 
first  steers  clear  of  interest  in  the  event  of  the  cause ;  and  I  have 
always  understood  it  to  be  a  settled  principle,  that  no  man  shall 
be  permitted  to  invalidate  his  own  act.  A  distinction  has  been 
attempted  to  be  made  between  the  present  case,  and  an  action  on 
the  notes  themselves;  but  there  is  no  foundation  for  such  adit" 
tinction.  For,  if  an  action  be  brought  on  a  note  against  the 
drawer,  an  indorser  cannot  be  called  as  a  witness  for  him,  though 
he  is  not  'interested  in  that  cause;  and  if  a  -verdict  be  gjm 
against  the  drawer,  and  satisfaction  obtained  from  him,  the  iifr» 
dorser  is  dischaiged.  In  that  case  it  is  his  interest  to  charge  Abe 
drawer ;  therefore  there  is  no  difference  between  an  action  open 
the  notes  against  the  drawer,  and  the  present  action  upon  the 
bond.  But  the  ground  of  objection  has  always  been,  that  bo 
man  shall  invalidate  his  own  security. 

As  to  the  question  of  interest,  it  is  much  to  be  lamented  tfaftt 
there  is  such  confusion  in  the  cases.  I  have  always  been  -of 
opinion,  that  the  best  rule  to  go  by,  was  to  consider  whether 
the  witness  was  to  derive  any  advantage  from  the  event  of  *he 
cause:  but  many  cases  tend  strongly  to  contradict  that  idea. 
The  material  thing  to  be  considered  is,  whether  there  is  any 
distinction  between  the  interest  which  the  witness  may  have  in 
the  issue  of  the  awse,  and  the  question  to  be  put  to  Mm.  I 
strongly  inclined  to  think  that  the  most  solid  ground  is,  to 
fine  the  objection  to  an  interest  in  the  event  of  the  outset  hn£ 
in  doing  that  we  must  overturn  many  cases.  As  in  the  ease 
of  commoners;  if  the  issue  b?  on  a  right  of  common,  which  de- 
pends on  a;cuBtota  pervading  the  whole  manor,  the  evidence  of 
a -commoner  is  not  admissible,  because,  as  it  depends  upon  A 
custom,  the  reco&d  in  that  action  woteid  be  evidence  in  a  «ub- 
^^^^^►^iw^OH^l^*^  v^  wiuxott  tp  try  the  suoc  righte 

there- 
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therefore  there  Is  a  good  reason  for  not  receiving  his  testimony     1786. 

in  such  case.     But  the  same  reason  does  not  hold  where  com-  — 

mon  is  chimed  by  prescription  in  right  of  a  particular  estate ;  W*^* 
because  it  does  not  follow,  if  A.  has  a  prescriptive  right  of  Sexuiy. 
common  belonging  to  his  estate,  that  B.  who  has  another  estate 
in  the  Mine  mapor  must  have  the  same  right;  neither  would  the 
judgment  for  A*  be  evidence  for  B.  and  yet  there  are  cases, 
which  lay  it  down  as  a  general  rule,  that  one  commoner  is  ip 
op  case  a  witness  for  another. 

Then  in  the  case  of  policies  of  insurance,  it  has  been  held, 
that  one  underwriter  cannot  be  a  witness  for  another,  Ridout 
and  Johnson,  East.  11  Ann.  And  the  East  India  Company  and 
Gosling,  Afich.  16  Geo.  2.  cor.  Lee,  Ch.  J.  (a). 

In  these  cases  if  the  evidence  offered  tend  to  invalidate  and 
destroy  the  instrument  itself,  that  may  be  a  reason  for  rejecting 
such  testimony :  but  where  such  evidence  is  offered  for  any  other 
purpose,  there  does  not  seem  to  be  any  good  reason  why  it  should 
not  be  received;  for  that  verdict  could  not  be  given  in  evidence 
in  another  action  upon  the  same  policy  against  the  witness  or 
any  other  underwriter.    The  cases  on  this  subject,  which  have 
ttaggered  me  most,  are  two  later  ones  in  this  Court,  by  the  names 
<rf  French  t.  Backhouse,  and  French  v.  Foulston,  E.  1 1  G.  3.  (*) 
Thoee  were  two  distinct  actions  of  covenant  brought  against 
two  past-owners  of  a  ship  by  the  husband  of  her,  who  had  been 
appointed  to  that  office  by  a  deed  executed  by  all  the  joint- 
pwners,  by  which  deed  they  empowered  him  generally  to  ad- 
vance or  lend  money,  &c.   The  husband  of  the  ship  insured  for 
all  the  owners,  and  brought  separate  actions  against  twp  of  {heat. 
They  were  each  of  them  charged  for  the  amount  pf  the  wfrak 
4um  paid.     It  was  there  agreed,  that  the  direction  to  insure, 
given  by  one  part-owner,  did  not  bind  the  rest.    And  in  the  first 
action  against  Backhouse,  Mr.  Dunning  offered  to  call  the  other 
f>art-owner,  and  insisted  that  he  was  a  competent  witness,  be- 
cajiae  he  was  not  interested  in  the  event  of  that  suit ;  for  that  each 
of  the  two  causes  were  to  stand  on  its  own  evidence :  but  he  was 
.rejected  by  Lord  Mansfield,**  an  incompetent  witness  (c) ;  and  the 
Court,  upon  motion  for  a  new  trial,  were  afterwards  of  that  opi- 
nion. There  the  second  defendant  was  certainly  not  interested  to 
support  the  defence  in  the  first  cause;  for  if  the  plaintiff  had  re- 

W  9fW.  Nti.  Prl  183.     (*)  5  Burr.  %7%J.     («)  Vid.  Lk\  v.  Hayion,  Pwt.  246. 
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1786.     covered  in  that,  the  second  defendant  who  was  offered  as  tbi 
1  witness  could  not  have  been  charged  with  any  part  of  the  da* 

4«£rfM  mages  recovered  in  the  first  action. 
Sbiuit.  Therefore,  if  there  be  any  difference  between  an  interest  in 
the  question,  and  an  interest  in  the  event  of  the  cause,  and  aft 
interest  in  the  question  disables  a  witness,  I  think  these  cases 
prove  that  this  witness  was  incompetent;  for  the  question  pit 
to  him  was  upon  the  validity  of  the  notes.  How  or  in  what 
manner  such  evidence  was  to  bear  upon  the  case  was  material 
for  further  consideration  and  further  evidence  in  the  progress 
of  it ;  and  the  witness  could  not  tell  how  the  cause  would  turn 
out,  or  what  effect  his  testimony  might  produce. 

Rule  discharged. 


M****t>  Kulen  Kemp  and  Others  against  Vigne. 

Money  HPHIS  was  an  action  on  a  policy  of  insurance,  which  came 
having  been  •*.  on  to  be  tried  at  the  Sittings  after  last  Eastet  Term,  at 
reclaiming  a  Guildhall,  before  Bullet)  J.  who  nonsuited  the  plaintiff, 
board  a"shi  Upon  a  motion  to  set  aside  that  nonsuit,  the  following  facts 
captured  were  reported.  That  the  insurance  was  upon  goods  on  board 
by'the* own-  ^e  ghip  Emanuel %  at  and  from  Falmouth  to  Marseilles,  warranted 
ers  upon  the  a  Danish  ship ;  and  on  the  policy  was  this  memorandum ;  «  The 

event  of  the  .       f  .        *         \  %    %  r 

tbifs  arrival  "  following  insurance  is  declared  to  be  on  money  expended  tor 

^uUUs^Th  C<  rcc'a"n*ng  t'ic  8*"P  and  cargo  valued  at  the  sum  which  shall 
thip  being  "  be  declared  hereafter.  The  loss  to  be  paid  in  case  the  ship 
ami  restored  cc  does  not  ar*ive  at  Marseilles,  and  without  further  proof  of  in- 
upon  ap-  c<  terest  than  this  policy  $  warranted  free  from  all  average,  and 
quished  her  "  without  the  benefit  of  salvage." 

^aaft«-d  It  appeared  that  the  plaintiffs  were  proprietors  of  the  cargo, 
wards  lost;  but  not  of  the  ship.  That  the  ship  originally  sailed  with  the 
■ppeaWhe  *  cargo  on  board  from  Riga  on  a  voyage  to  Marseilles,  and  that 
goods  were  an  insurance  bad  been  effected  at  Bremen  upon  the  cargo  for 
be  sold,  and  that  voyage ;  in  the  course  of  which  she  was  taken,  and  brought 
^'tf  the"  *nt0  ^moui^  by  an  English  privateer.  That  sentence  of  con- 
appeal  were  demnation  had  been  there  obtained,  which  was  afterwards  rc- 
defraved  versed  upon  the  prize  having  been  proved  to  be  a  neutral  sh:.p  ; 
therewith;  bttt  the  expenses  of  procuring  that  reversal  were  ordered  by 
men™ of  a"  the  Admiralty  Court  to  be  a  charge  upon  the  cargo.    The 

loss  by  cap* 

Urt  is  bad,  because  the  tbip  might,  notwithstanding  the  capture,  have  afterwards  arrived  at  Mmr~ 
mUett  and  this  being  a  wagering  policy,  the  assured  could  not  at  any  time  abandon.  [8  T.  R. 
13.  l%  JUut,  xa6.  Z  Afar.  R.  55 6. J 
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plaintiff's  agents  accordingly  paid  the  sum  of  1031/.  14/.  for 
the  expenses  of  reclaiming  the  ship  and  cargo;  and  immcdi-  ■ 
ately  procured  the  policy  in  question  to  be  effected  in  January 
17819  according  to  the  purport  of  the  memorandum.  In  the 
February  following  the  ship  set  sail  from  Falmouth  with  the  ori- 
ginal cargo  on  board,  in  the  prosecution  of  her  voyage  to  Mar- 
seilles; but  on  the  26th  of  the  same  month,  before  her  arrival' 
there,  was  captured  by  a  Spanish  ship,  and  carried  into  Ceuta  in 
Spain,  where  she  was  again  condemned.  An  appeal  was 
brought  in  the  superior  Court  of  Madrid,  which  promising  to  be 
of  long  continuance,  the  cargo,  which  was  of  a  perishable  nature, 
was  ordered  to  be  sold,  and  the  proceeds  to  be  brought  into 
Court,  to  wait  the  event  of  the  suit.  In  May  1783  the  vessel 
was  restored  by  sentence  of  the  Court,  and  the  surplus  of  the 
proceeds  which  arose  from  the  sale  of  the  cargo  was  paid  to  the 
owners,  deducting  the  expenses  incurred  in  Spain  in  prosecut- 
ing the  appeal.  After  all  the  charges  paid,  there  only  remained 
twenty-six  rix-dollars.  As  soon  as  the  ship  was  liberated,  she 
sailed  from  Ceuta  to  Malaga,  in  order  to  refit,  and  having  there 
made  the  necessary  repairs,  set  sail  for  Bremen,  and  in  that 
voyage  was  lost. 

The  insurance  made  upon  the  cargo  at  Bremen  has  been  paid. 

The  declaration  averred  that  "  whilst  the  ship  was  proceeding 
«•  in  her  said  voyage  from  Falmouth  to  Marseilles,  and  before  she 
€*  could  arrive  at  Marseilles,  she  was  captured  by  the  Spaniards, 
"  and  thereby  the  said  ship,  and  also  the  goods  and  merchandises  on 
u  board  her,  were  totally  lost  to  the  plaintiffs!* 

Buller,  J.  then  proceeded  to  observe  that  at  the  trial  it 
was  objected  on  the  part  of  the  defendant,  rst,  That  this  was  not 
an  insurable  interest ;  and  2dly,  That  the  plaintiffs  could  not  re- 
cover upon  the  policy  in  this  form  of  declaring ;  for  they  had 
stated  the  loss  to  have  happened  by  capture:  whereas  though 
the  vessel  was  captured,  yet,  having  been  afterwards  restored, 
she  might  have  reached  her  destined  port,  notwithstanding  the 
capture i  in  which  case  the  underwriters  would  have  been  dis~ 
charged  by  the  terms  of  the  memorandum.  And  that  he,  being 
of  that  opinion,  had  nonsuited  the  plaintiffs. 

Erstine  and  Adam  shewed  cause*,  and  contended  that  the  non- 
suit ought  to  stand,  as  well  upon  the  merits,  as  upon  the  vali- 
dity of  the  objection,  which  had  been  taken  in  point  of  form. 
It  is  material  in  the  first  instance  for  the  Court  to  consider  how 

far 


1786. 

KtJLEN 
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1786.     far  the  averment  made  by  the  plaintiffs,  that  they  are  interested 

»"  in  the  premises,  is  well  founded  in  point  of  law ;  for  if  it  ap- 

**ULEN     pear  that  the  underwriters  at  Bremen  were  answerable  for  the 

KlMP         r 

agaimtt  expenses  which  had  been  incurred  in  reclaiming  the  goods,  m 
that  point  of  view  the  present  contract  would  amount  to  a  re-as- 
surance,  and  was  consequently  void.  Then  as  to  the  event  insur* 
ed,  which  is  the  arrival  of  the  ship  at  Marseilles;  in  order  to  en- 
title the  plaintiffs  to  recover  upon  an  averment  of  a  loss  by  cap- 
ture, they  should  have  proved  that  the  ship  did  not  arrive  there  in 
consequence  of  the  capture.  But,  notwithstanding  that  event, 
the  ship  might  afterwards  have  reached  her  port  of  destination. 

This  policy  is  essentially  defective  and  nugatory ;  for  the  sub- 
ject-matter of  the  insurance  is  entirely  unconnected  with  the 
event  which  is  insured  against,  the  plaintiff  not  having  insured 
against  any  event  by  which  he  might  be  deprived  of  his  proper- 
ty. And  whether  the  ship  and  cargo  arrived  or  not  at  Marseilles 
was  perfectly  immaterial ;  for  if  the  ship  and  cargo  arrived,  the 
plaintiffs  could  not  have  been  reimbursed  the  expenses  which 
ihey  had  been  put  to ;  the  cargo  would  still  only  have  been  worth 
its  original  value;  and  if  it  did  not  arrive  there,  the  underwriters 
at  Bremen  would  have  been  liable.  So  that  it  would  have  made 
no  difference  as  to  the  real  interest  of  the  plaintiffs,  whether  this 
insurance  had  been  made  upon  the  arrival  of  any  other  ship; 
and  it  is  in  the  nature  of  a  wager. 

To  entitle  the  plaintiffs  to  recover,  it  was  incumbent  on  them 
at  the  trial  to  have  shewn  two  things  ;  1st,  That  the  vessel  used 
her  utmost  endeavours  to  get  to  Marseilles  ;  and  for  this  purpose 
it  must  be  taken,  that  the  plaintiffs  had  a  right  to  ofder  the  desti- 
nation of  the  vessel;  2dly,  That  she  was  prevented  from  arriving 
there  by  some  peril  insured  against.  The  event  insured  against 
here,  was  the  non-arrival  of  the  ship  at  Marseilles,  and  there  is  an 
averment  that  the  ship  was  captured.  If  this  had  been  a  policy 
upon  interest,  the  averment  that  the  ship  was  captured,  would 
have  been  good  ;  for,  in  such  case,  wherever  the  voyage  is  inter- 
rupted or  defeated,  the  party  interested  may  abandon :  but  it  is 
otherwise  upon  a  wagering  policy,  there  being  nothing  to  aban- 
don, as  the  subject-matter  of  the  insurance  in  question  is  inca- 
pable of  abandonment :  and  this  distinction  was  taken  In  /&z- 
gerald  and  Pole  (a).  Here  then  the  plaintiffs  have  entered  into 
two  inconsistent  contracts.  As  against  the  underwriters  at  JBre- 

(a)  5  Brow.  Aft.  237. 

men, 
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h  the  plaintiffs  were  entitled  to  abandon  upon  the  first  of     1786; 
these  contracts  and  recover  as  for  a  total  loss ;  for  such  a  policy  — ■     -■ 
is  an  indemnity  against  a  particular  event  by  which  a  loss  or  da-     *?£" 
mage  may  accrue  to  the  thing  insured.     But  with  regard  to  the     *£Z 
present  contract,  the  event  insured  being  the  arrival  of  the  ship     V,<Mf* 
at  Marseilles,  the  plaintiffs  could  not  abandon,  but  were  bound 
to  use  their  best  endeavours  to  send  the  ship  thither.    For  if  by 
any  act  of  the  assured,  as  by  abandonment,  it  was  rendered  un- 
necessary for  the  ship  to  proceed  to  Marseilles,  and  in  conse- 
quence she  steered  a  different  course,  the  underwriter  was  in- 
aCantly  discharged ;  therefore  the  very  actof  abandonment,  which 
enabled  the  plaintiffs  to  call  upon  the  underwriters  ar  Bremen^ 
precludes,  them  from  maintaining  their  present  demand. 

Piggrt  and  Baldwin,  contra,  argued,  from  the  clear  intention 
of  the  parties,  that  the  only  object  of  the  insured,  in  procuring 
the  policy  in  question  to  be  effected,  was  to  indemnify  them- 
selves against  the  expenses  which  they  had  been  put  to  in  re- 
claiming the  cargo.  They  had  acted  bonaJde%  and  laid  all  the 
information  which  they  were  in  possession  of  before  the  under- 
writers. This  demand  is  declared  to  be  for  money  actually  ex- 
pended upon  the  goods,  and  therefore  the  increase  is  only  to  be 
considered  as  an  increase  of  the  original  value  of  the  cargo,  and 
as  if  it  had  been  under-insured  at  first ;  in  which  case  it  would 
certainly  have  been  competent  to  them  to  have  covered  the 
whole  of  their  interest  by  a  fresh  insurance.  , 

Although  by  the  terms  of  the  memorandum  on  the  policy 
the  event  insured  was  the  arrival  of  die  ship  at  Marseilles,  and 
net  of  the  cargo ;  yet  that  must  necessarily  be  confined  to  her 
arrival  in  that  voyage.    It  could  never  have  .been  the  meaning 
of  the  parties,  that  the  assurers  were  to  be  d  ischarged^  if  the  ship 
arrived  at  Marseiffer  at  any  distance  of  time;  every  contract  of 
this  nature  is  obviously  confined  to  the  voyage  intended.     But 
if  the  object  of  the  voyage  were  defeated  by  any  peril  in  the 
course  of  it,  the  continuation  of  it  became  nugatory  ;  and  the 
assured  having  in  consequence  abandoned  that  voyage,  and 
afterwards  steered  a  different  course,  it  cannot  be  considered  as 
amounting  to  a  deviation  for  the  purpose  of  discharging  the  «n» 
der  writers;  for  the  moment  that  the  voyage  was  defeated,  that 
event  happened  upon  which  they  were  liable.     The  subsequent 
sentence  for  restoring  the  ship  and  cargo  will  not  vary  the  que*» 
lien.    When  the  vessel  was  taken  and  carried  into  Ceuta,  it  was 

impossible 
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impossible  to  foresee  what  expenses  would  be  incurred,  and  the 
cargo  being  of  a  perishable  nature,  it  was  thought  most  for  the 
advantage  of  all  parties  to  dispose  of  it :  this  being  accordingly 
done,  a  total  end  was  put  to  the  voyage,  and  from  that  moment 
the  defendant  was  fixed.  What  became  of  the  ship  afterwards 
was  perfectly  immaterial  to  these  parties.  The  sale  therefore  of 
the  cargo,  being  the  unavoidable  consequence  of  the  capture, 
must  have  relation  back  to  its  original  cause;  and  then  the 
averment  in  the  declaration  is  true  and  proper. 

Lord  Mansfield,  Ch.  J.  The  interest  on  which  the  plain- 
tiffs effected  this  policy,  was  money  laid  out  in  reclaiming  the 
cargo.  The  event  insured  by  the  policy  was  the  arrival  of  the 
ship  at  Marseilles.  If  she  did  not  arrive,  then  the  money  was  to 
be  paid ;  if  she  did,  there  was  an  end  of  the  insurance.  A  loss 
accrued  upon  the  cargo  in  the  voyage;  the  underwriter  is  sued, 
and  the  loss  is  averred  in  the  declaration  to  be  by  capture.  The 
fact  of  the  case  is,  that  the  ship  was  taken  by  a  Spanish  privateer, 
but  was  afterwards  restored,  and  in  a  condition  to  pursue  her 
voyage,  and  was  afterwards  lost  in  another  voyage. 

The  answers  to  this  case  are  decisive. 

First,  this  is  a  wagering  policy,  and  it  is  just  the  same  as  if 
the  event  insured  had  been  the  arrival  of  any  other  ship-at  Mar? 
seilles.  The  loss  or  safe  arrival  of  the  ship  did  not  alter  the 
security.  The  parties  were  interested  in  the  cargo  alone,  but  the 
event  insured  was  the  arrival  of  the  ship,  and  not  of  the  cargo.  A 
necessary  consequence  of  this  being  a  wagering  policy  is,  that 
the  insured  cannot  abandon :  but,  even  supposing  it  to  be  a  po- 
licy on  interest,  it  is  enough  to  say,  that  in  this  case  the  parries 
never  did  abandon.  In  effect,  there  was  only  a  temporary  cap- 
ture, and  though  by  construction  a  temporary  capture  is  such  a 
loss,  as  that  an  assured  upon  interest  is  warranted  in  abandoning 
at  the  time,  if  he  please,  yet  we  must  consider  what  the  truth  of 
the  case  was  between  these  parties :  now  this  was  a  wagering 
policy,  and  in  such  case  there  ean  be  no  abandonment. 

But  what  alone  is  a  fatal  objection  to  the  plaintiff's  claim  is, « 
that  they  did  not  attempt  to  pursue  the  voyage  to  Marseilles, 
which  it  was  in  their  power  to  do  after  they  left  Ceuta. 
circumstance  of  the  ship's  having  been  captured  and  detained 
a  time,  did  not  prevent  her  from  prosecuting  her  voyage 
the  was  liberated  j  nor  is  it  any  excuse,  that  the  plaintiffs  couhbJE. 
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•  * 

no  longer  controul  her  destination ;  for  in  wagering  policies  the     1786. 
assured  take  upon  them  to  perform  all  that  the  owners  themselves  • 

of  the  vessel  could  have  done  in  the  same  situation.  Kjuc  * 

Therefore  in  every  point  of  view  the  plaintiffs  are  precluded     *&*** 
from  recovering. 

Willes,  J.  I  shall  confine  myself  to  the  formal  objection 
.which  has  been  taken,  because  I  have  some  doubts  whether  the 
plaintiffs  had  not  an  insurable  interest;  for  by  the  sentence  of 
the  Court  of  Admiralty  the  expenses  of  reclaiming  were  thrown 
upon  the  owners  of  the  cargo,  by  which  the  price  of  it  was  in- 
creased ;  therefore  I  forbear  to  give  any  opinion  upon  that  ground* 
But  on  the  other  grounds,  it  is  clear  that  the  plaintiff  cannot 
recover.  In  the  first  place,  there  was  certainly  a  deviation,  for 
the  ship  set  sail  for  Malaga^  instead  of  proceeding  to  Marseilles. 
Secondly,  the  plaintiff  has  declared  for  a  loss  by  capture :  but 
after  the  capture,  the  policy  .might  still  have  been  complied  with 
by  the  ship's  going  to  Marseilles:  and  therefore  the  loss  cannot 
be  said  to  have  happened  by  that  circumstance. 

Ashhurst,  J.  I  am  of  die  same  opinion  with  my  Lord  upon 
both  points.  In  the  first  place,  this  is  to  be  considered  as  a  wa- 
gering policy ;  and  in  such  case,  the  party  insured  takes  upon 
himself  to  do  every  thing  which  the  owners  of  the  ship  might 
have  done ;  and  they  might  have  directed  the  ship  to  Marseilles. 
It  is  also  certain  that  the  party  insuring  a  ship  to  any  place  must 
use  all  due  diligence  to  further  her  voyage  thither,  which  not 
having  been  done  in  this  case,  upon  that  ground  also  the  non- 
suit ought  to  stand. 

Buller,  J.  It  would  be  a  sufficient  objection  in  this  case, 
that  the  loss  is  averred  to  be  by  capture;  but  as  the  merits  have 
been  gone  into,  I  shall  give  my  reasons  for  supporting  the  non- 
suit upon  these  grounds  also.  Policies  of  insurance  are  of  two 
sorts ;  either  upon  interest,  or  by  way  of  wager.  Where  it  is  • 
upon  interest,  it  has  been  solemnly  determined  that  it  is  merely  . 
a  contract  of  indemnity,  and  therefore  ought  to  be  so  framed 
that  the  party  can  only  recover  in  case  of  a  loss  really  sustained, 
and  to  the  precise  amount  of  that  loss.  My  opinion  at  the  trial 
was,  that  the  parties  had  it  in  view  to  insure  a  real  interest,  and 
protect  themselves  by  the  policy.  But  whatever  their  intentions 
might  have  been,  the  Court  is  bound  to  look  to  the  instrument, 
and  see  what  they  have  done  •,  and  if  they  have  not  expressed 

their  intentions  upon  the  policy,  the  Court  cannot  help  them, 

and 
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176&     *nd  they  must  remain  bound  by  their  contract.    The  circum* 

■^ Stances  of  this  case  art,  that  the  plaintiffs  were  owners  of  the 

^Kttt*  carg°>  but  were  not  interested  in  the  ship.  They  laid  out  the 
4»*«*  money  which  is  the  subject  of  die  insurance  in  reclaiming  both 
after  a  capture  and  condemnation  ;  and  although  they  were  in 
no  degree  interested  in  the  sbip>  yet  the  event  which  they  in- 
sured, h  the  safe  arrival  of  the  ship  at  Marseilles.  These  parties 
therefore,  who  were  interested  in  the  cargo  alone,  did  not  insure 
that,  but  something  else  with  which  they  had  no  concern.  The 
goods  might  all  have  arrived  safe,  and  the  ship  have  been  lost ; 
and  yet  they  would  have  been  entitled  to  recover  on  tins  policy  as 
for  a  total  loss.  And  on  the  other  hand,  if  the  ship  had  arrived, 
and  the  goods  had  been  lost,  they  could  not  have  recovered,  even 
thoogh  they  would  have  really  sustained  a  damage.  The  policy 
is  not  adapted  to  the  real  truth  of  the  case.  This  then  is  a 
wagering  policy,  and  that  circumstance  alone  is  decisive  upon 
the  grtmnd  of  merits.  The  cases  of  wagering  policies,  and  poli- 
cies upon  interest,  have  been  confounded  in  the  argument.  In 
die  tatter  case,  if  the  voyage  be  lost,  it  is  not  necessary  for  the 
assured  to  proceed  on  with  the  hulk  of  the  ship ;  for  they  are 
at  liberty  to  abandott  ;  but  then  there  must  be  an  abandonment 
tn  point  of  fact.  Therefore,  in  this  case,  it  is  enough  to  say,  that 
eten  if  the  parties  could  have  abandoned,  they  have  not  done 
it.  The  plaintiffs  have  no  ground  for  maintaining  this  action, 
either  upon  the  merits,  or  upon  the  formal  objection. 

Rule  discharged. 


Z^»7th         Belfoub  Administrator,  &c.  against  Weston. 

a  lessee  who  'i^HIS  was  an  action  of  covenant. 

cwenants  to  rj^  cicciaration  m^  That  by  an  indenture  made  on  the 

"d  whh  ,Bt  °*  ^*k  in  **  ,7th  T***  °* the  wi8n*  W*  the  intestate  de- 
express  «-   mised  to  the  defendant  a  messuage  or  tenement,  with  the  warn* 

Suite  by  hcm8e*>  frfr- ito  W*tt*ng-itrm,  for  2 1  years,  at  the  yearly  rent  of 
fire, i$ liable  aaA  payable  quarterly;  in  which  indenture  was  a  cwenorttm 
rant  for°"  ***  P**  *f  &*  defrndmnt  for  the  payment  <f  rent.  That  die  de- 
rent,  though  feadaftt  entered*  &V.    It  then  stated  a  breach  of  the  covenant 

the  premises 

are  burned  ft*  non-payment  of  half  a  year's  rent,  due  at  Lady  day  1784. 
JfSj       Plea— That  by  the  said  indenture  of  lease,  in  the  said  decta- 
by  the  lessor  ration  mentioned,  it  \%  farther  Covenanted  that  he  the  said  de* 

after  no- 
tice («),  [and  no  relief  hi  Equity,  it  Va.  ii).  6  T.  fc.  48S.] 

(a)  Vid.  Ik*  tf.  EUh  v.  Sam&am,  post.  705.  [and  6  T.  R.  3*3.] 

fendant 
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fcndant  should  and  would,  at  his  own  proper  costs  and  charges,     1716. 
time  to  time,  and  at  all  times,  during  the  continuance  of 


that  demise,  well  and  sufficiently  repair,  uphold,  supfxtft,  &c*  B^i* 
and  keep  tie  said  messuage  or  tenement  and  premises,  thereby   Wsrt  0*. 
demised,  and  every  part  and  parcel  thereof,  with  their  and  every 
df  their  appurtenances,  and  all  the  glass  windows,  pavements, 
&c.  thereunto  belonging,  int  by,  and  with,  all  and  all  manner 
of  needful  and  necessary  reparations  and  Amendments  whatao* 
ever,  when,  where,  and  as  often  as,  need  or  occasion  shall  be 
or  require,  (casualties  by  fire  only  and  always  excepted})  and  the 
said  messuage  or  tenement,  and  all  and  singular  other  the  pre* 
mises,  being  so  well  and  sufficiently  repaired,  upheld,  &c.  an* 
kept  as  aforesaid,  should  and  would,  at  the  end  of  other  sooner 
determination  of  that  present  demise,  which  should  first  happen, 
peaceably  and  quietly  leave,  surrcndefr  and  yield  up  unto  the 
Said  intestate,  his  heirs,  or  assigns  (casualties  by  fire  only  excepted 
dt  aforesaid).    And  moreover  that  it  should  and  might  be  law- 
ful to  and  for  the  said  intestate,  his  heirs  and  assigns,  and  every 
of  thefn,  and  their  and  each  of  their  attofnies  or  agents,  stewards 
or  officers,  with  workmen  or  others,  in  their  respective  com- 
panjr  or  companies,  or  without,  twice  or  ofteher  in  every  yea*, 
yearly,  during  the  term  thereby  granted,  at  reasonable  times  in 
the  day-time,  to  enter  and  come  into  arid  upon  the  said  messuage 
or  tenement  and  premises  thereby  demised,  every  or  ahy  part 
thereof,  there  to  view,  search,  and  see  the  state  and  cotfditkki 
of  the  same,  and  of  the  repairs  thereof,  and  of  all  defects,  decays* 
and  wants  of  reparation  then  and  there  found  to  give  or  fea¥€ 
notice  or  warning,  in  writing,  at  or  upon  the  said  premises  6t 
tome  part  thereof,  unto  or  for  the  said  defendant,  his  executors, 
administrators,  or  assigns,  to  repair  and  amend  the  same  withift 
the  space  of  three  calendar  months  then  next  following*  j  with- 
in which  said  time  or  space  of  three  months,  the  said  deffefidattt* 
for  himself,  his  executors,  administrators,  and  assigns,  and  every 
of  them,  did  thereby  covenant,  profhise,  and  agree  to  and  with 
the  said  intestate,  his  heirs,  and  assigns,  to  repair  and  amend  the 
tame  accordingly   (casualties  by  fire  only  excepted  at  aforesaid). 
And  the  said  defendant  further  saith,  that  the  said  plaintiff 
ought  not  to  have  or  maintain  his  aforesaid  action  againsfhirtt, 
because  he  saith  that  before  Michaelmas  day  1 783,  to  wit,  *on  the 
28/A  of  September  1783,   the  said  demised  premises,  with  the 
appurtenances,  against  the  will  and  without  the  default  of  the 
said  defendant,  were  burned^  and  consumed  by  fire,  whereof  the 

6  said 


L 


3i*  CASES  in  TRINITY  TERM, 

1786.    said  intestate  afterwards  in  his  lifetime,  to  wit,  on  the  same  day 
and  year  last  aforesaid,  at  &c.  had  notice  ;  and  the  said  intes~ 


BELJkrf*  Me  was-  t^cn  anc*  ^crc  reauested  by  the  said  defendant  to  rebuild 
Weston,  the  premises  aforesaid  with  the  appurtenances.  And  the  said 
defendant  farther  saith,  that  the  said  demised  premises  >  with  the 
appurtenances,  were  not,  nor  was  any  part  thereof,  rebuilt  by  the 
said  intestate,  for  half  a  year  next  following  the  said  Michaelmas 
day  in  the  said  year  1783,  nor  are  the  same  yet  rebuilt.  And 
the  said  defendant  during  all  the  time  aforesaid  neither  had  fir 
enjoyed,  nor  could  have  or  enjoy,  any  use,  benefit,  or  occupation  of 
the  said  demised  premises,  with  the  appurtenances.  And  this  the 
said  defendant  is  ready  to  verify,  wherefore  &c. 

To  this  plea  there  was  a  general  demurrer,  and  joinder  in 
demurrer. 

The  Court  did  not  hear  any  argument  on  this  case ;  they  being 
of  opinion  that  the  point  had  already  been  determined  by  the 
authorities  in  AIL  27.  a  Stra.  763.  and  2  L.  Raym.  1477 :  and, 
Buller,  J.  read  the  following  note  of  the  case  of  Pindar 
against  Jinsley  and  Rutter,  at  the  Sittings  at  Westminster,  after 
Michaelmas  Term  1 767.  That  was  an  ejectment  by  the  tenant 
against  his  landlord  to  recover  the  possession  of  some  houses 
which  had  been  burned  down  during  the  term,  and  had  been 
rebuilt  by  the  landlord.  In  the  lease  there  was  an  express  cove- 
nant on  the  part  of  the  tenant  to  pay  rent ;  but  he  had  paid  none 
subsequent  to  the  time  of  the  fire.  Lord  Mansfield,  before 
whom  this  was  tried,  said,  the  consequence  of  the  house  being 
burned  down  is,  that  the  landlord  is  not  obliged  to  rebuild,  but 
the  tenant  is  obliged  to  pay  the  rent  during  the  whole  term. 
The  premises  consist  of  houses  only,  and  the  fire  has  made  them 
quite  useless.  In  March  1763  the  premises  were  worth  no- 
thing ;  but  the  landlord,  if  he  had  insisted  on  the  rigor  of  the 
law,  might  have  obliged  the  plaintiff  to  pay  the  rent  for  no- 
thing during  the  remainder  of  the  term  ;  and  then  the  plaintiff 
would  have  been  glad  to  have  delivered  up  the  premises.  The 
houses  being  insured,  is  nothing  to  the  tenant.  Therefore  he 
left  it  to  the  jury  to  consider,  whether  it  was  not  to  be  presumed 
that  the  tenant  had  abandoned  the  lease  at  the  time  of  the  fire  ; 
and  accordingly  the  defendant  had  a  verdict. 

Judgment  for  the  plaintiff  (a). 

(a)  Vide  3  Burn  2637* 
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1786. 

Pray  and  Others  against  Edie.  j£'&$L 

TNa  case  upon  a  policy  of  assurance  on  a  ship  and  its  cargo  ^2^*tnt 
from  Suntury  in  Georgia  to  Amsterdam,  it  was  agreed  that  abroad  effect 
a  verdict  should  be  taken  for  the  plaintiffs,  and  that  the  defen-  [x'ji  *  j>. 
danfs  counsel  should  have  the  liberty  of  moving  the  Court  to  3"0  . 
set  it  aside,  and  enter  a  verdict  for  the  defendant  (without  costs,)  tening  his 
if  upon  the  construction  of  the  25  Geo.  3.  c.  44.  the  Court  """J^ 
should  be  of  opinion,    that  the  plaintiffs  were  not  entitled  to  policy  u 

Hie  cause  was  tried  before  Buller,  J.  at  the  Sittings  after  last  ^^T 

JEaster  Term,  at  Guildhall;  when  it  appeared,  that  the  plaintiffs  igent,ef- 

lived  in  Georgia,  and  had  formerly  been  owners  of  the  vessel,  SlSffcr 

but  before  May  1785  had  transferred  their  property  in  her  to  his  principal 

one  Pierce  who  resided  in  the  same  country.    The  names  of  the  [bro»? 

plaintiffs  were  at  the  head  of  the  policy,  which  was  under-  «■«  «* 

^*  *         *  reside  in 

^written  by  the  defendant  in  September  1785  ;  and  the  dcclara-  EngUndT 
^rion  stated  that  they  had  made  it  for  the  benefit  of  Pierce,  in  £")£* 
^avhom  the  interest  was  averred  to  be.  terwardi  re- 

These  were  all  the  facts  which  were  material  in  the  present  2\g  &!$. 

;  and  upon  these  two  questions  arose.  '•  &  Sce 

1  st,  Whether,  when  an  agent  effects  a  policy  for  his  princi-  464.] ' 


residing  abroad,  the  act  of  the  25  Geo.  2-  <"-44-  requires 
such  agent's  name  should  be  inserted  eo  nomine,  as  agent  ? 
adly,  Whether  under  the  same  act  it  is  necessary  that  such 
,gent,  who  effects  the  policy  for  his  principal  residing  abroad, 
3iould  himself  reside  in  England. 

JErskine,  Mingay,  and  Law,  shewed  cause  against  the  rule  for 
>  ^tting  aside  the  verdict. 

From  the  rigor  of  the  act  with  respect  to  foreigners,  and  the 
dditional  impediments  which  it  throws  in  the  way  of  com- 
the  Court  in  their  construction  of  it  will  lean  as  much  as 
*^*ossible  against  the  objections  which  have  been  taken.  As  far 
^^»4  respects  the  present  plaintiffs,  it  operates  as  an  ex  post  facto 
^^w;  no  time  having  been  allowed,  as  has  been  usual  in  acts 
"^which  relate  to  general  commerce,  for  foreigners  to  be  apprized 
f  the  effects  of  the  law,  or  of  the  alteration  in  the  commercial 
icy  of  the  kingdom)  and,  at  the  rime  that  the  insurance  was 
^fleeted,  the  plaintiffs  had  no  notice  of  such  an  act. 

As 


Peat 

1 


J  »4  CASES  in  TRINITY  TERM, 

X786L     As  to  the  ist  objection,  the  intention  of  the  Legislature  does 
not  appear  by  the  words  of  the  act  to  have  been  that,  in  case  the 
principal  resided  abroad,  the  agent's  name  should  be  inserted,  eo 
die.      nomine,  as  agent :  nor  is  such  intention  to  be  collected  from  the 
preamble,  which  only  recites  that  it  was  meant  to  guard  against 
mischiefs  which  had  arisen  from  effecting  policies  in  blank,  and 
the  act  itself  only  guards  against  those.    Therefore  as  the  name 
Of  the  person  effecting  the  policy  does  in  fact  appear  upqn 
the  face  of  it,  the  provision  of  the  act  is  satisfied!    The  second 
clause  of  the  act  declares  that,  in  case  the  principal  does  not* 
reside  in  England,  the  name  of  his  agent  effecting  the  policy  shalty 
be  inserted  5  but  that  is  only  descriptive  of  the  person,  and  not 
of  his  character*    The  agent  in  this  clause  is  not  used  in  the 
same  sense  as  it  is  in  the  first. 

*  With  respect  to  the  2d  objection,  there  are  no  words  in  the 
Statute  to  warrant  the  construction  contended  for,  that  the  agent 
who  effects  the  policy  must  himself  reside  in  England.  It  is  not 
recited  in  the  preamble  that  inconveniencies  had  arisen  from  per- 
putting  persons  to  effect  policies  wlio  resided  out  of  the  king- 
dom; an4  this  regulation  being  restrictive  of  a  commercial  usage 
of  long  standing,  the  Court  will  construe  the  words  strictly :  and 
the  words  themselves  only  amount  to  this,  that,  if  the  principal 
himself  does  not  reside  in  England,  the  policy  shall  be  effected 
by  his  agent,  but  the  act  does  not  go  on  to  require  that  such 
agent  should  necessarily  reside  in  England. 

Jkwdcs,  if  there  ted  been  any  real  ground  for  either  of  these 
objections,  the  defendant  has  precluded  himself  from  taking  any 
advantage  of  it,  J>y  entering  into  the  contract  \  as  it  is  compe- 
tent for  any  man  to  waive  an  advantage  which  the  law  gives  him. 
The  counsel  on  the  other  side  were  stopped  by  the  Court. 
Lord  Mansfield,  Ch.  J.  Whatever  doubts  I  may  hav£  in 
my  own  breast  with  respect  to  the  policy  and  expedience  of  this 
taw*  yet  as  Ipng  as  it  continues  in  force,  I  am  bound  to  see  it 
executed  according  to  its  meaning  *,  and  however  I  may  think 
that  this  is  not  a  comniendabie  defence  in  the  underwriter, 
yet  that  is  a  matter  for  his  cpnsideration  and  not  mine. 

I  have  not  a  particle  of  doubt  as  to  the  true  construction  of 
this  a£t«  Let  us  consider  what  are  the  mischiefs  intended  to  be 
peinedied,  and  the  provisions  of  the  act  for  remedying  them.  The 
{ffeuofe&rpcites  that  great  inconveniencies  had  arisen  frpm  omit- 
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ting  to  insert  in  policies  of  insurance  the  names  of  the  persons     178& 
for  whose  benefit  or  on  whose  account  such  policies  were  af- 


fected. This  is  the  mischief }  and  k  is  remedied  by  enacting  that  *]JjJJ 
if  the  principal  resides  in  England)  his  own  name  shall  be  inserted,  edie. 
or,  what  amounts  to  the  same  thing,  the  name  of  his  agent  to 
mmine,  as  agent  for  bint.  If  the  agent  were  not  to  be  named  in 
the  policy  in  the  capacity  of  agent  for  the  insured,  the  pubfc 
would  still  be  left  ignorant  who  the  insured  was ;  and  the  prin- 
cipal intention  of  the  act  would  be  defeated.  Then  as  to  the 
CSae  of  the  insured  living  abroad,  who  cannot  insure  in  bis  own 
name,  there  can  be  no  doubt  but  that  the  name  of  his  agent  must- 
be  inserted,  eo  nomine,  as  agent. 

I  am  also  strongly  inclined  to  think  that  the  other  objection 
with  regard  to  the  residence  of  the  agent  is  good  ;  but  it  is  not 
necessary  to  give  a  direct  opinion  on  that  point. 

As  to  the  hardships  upon  foreigners  \  if  they  enter  into  con*    > 
tracts  in  England,  and  apply  to  our  Courts  of  judicature  to  en* 
farce  a  performance  pf  them,  they  must  submit  themselves  K> 
be  judged  by  the  laws  of  this  kingdom,  and  to  owr-e*pp?itipn  of 


Bolles*  J.  It  seems  to  me  to  have  been  the  intention  of  the 
legislature  that  the  name  of  the  agent,  who  effects  the  policy 
for  his  principal  residing  abroad,  should  be  inserted  in  th* 
policy,  qua  agent  fir  such  person.  For  the  word  "  agent'  hfa 
the  second  clause  is  to  be  understood  in  the  same  sense  as.  it.is 
taken  in  the  first  And  I  have  as  little  doubt  that  the  Meaning 
©f  the  act  is  that  such  agent  should  reside  in  Great  Britain* 

Per  Cur.  Ruk  absolute. 


The 


CASES  in  TRINITY  TERM, 


ZwtHSSL  l^ie  ^NG  aSc^ns*  J°HN  Fearnley. 

«£S^r*ode"  A  HIS  was  a  demurrer  to  an  indictment. 

aninCfCt"d  ^C8t"^cl"1gi  At  the  General  Quarter  Sessions  of  the  peace 

STan  inf©-    °*  2Torhhire,>  of  our  lord  the  king,  holden  at  Knaresboroug6f 

oi^t^  to  wit  J  in  and  for  thc  West-Riding  of  the  county  of 
may  be  ta-  York%  on  Tuesday  the  4th  day  of  October ■,  in  the  25th  year,  Wr. 
tothe"/Wi-  before  &c.  that  the  same  Sessions  of  the  peace  is  adjourned  by  Ac 
^TclLrt  JU8t*CC8  aforesaid  until  Thursday  the  6th  day  of  July  aforesaid,  in 
u  to  the    '  the  year  aforesaid,  at  ten  of  the  clock  in  the  forenoon  of  the  same 

"^tf^ch  day» t0  **  holdcn  at  -&*** in  and  for  **  Riding  aforesaid,  to  do 
indictment,  farther  as  the  Court  there  shall  consider,  &c  And  on  the  said 
A^capte  Tbursdaj  the  6th  day  of  October  aforesaid,  in  the  year  aforesaid, 
of  the  in-  the  same  General  Quarter  Sessions  of  the  peace  is  holden  by  the 
ftSf^he  adjournment  aforesaid  at  Leeds  aforesaid,  in  and  for  the  said 
g^  <*  Riding,  before  &c.  at  which  said  General  Quarter  Sessions  of  the 
sjont,  where  peace,  continued  and  holden  by  the  adjournment  aforesaid,  at 
ment  wai"*"  •£*«&  aforesaid,  in  and  for  the  said  Riding,  on  the  said  Thursday 
found,  to  the  6th  day  of  October  aforesaid,  in  the  year  aforesaid,  before  the 
held  on  an  justices  last  named,  dn  the  oaths  of  &c.  It  was  presented  as 
jj^>le    followeth  (that  is  to  say) ; 

foul  West-Riding  1  THE  jurors  for  our  lord    the  king,    upon 

aUowIlc?  U  of  T'orkshireS  their  oath,  present,  that  Sarah  Firth  of  the 
ordered  to  to  wit.      J  township  of  Checkheaton,  in  the  West-Riding  of 

weekly  to  a  the  county  of  JTork,  spinster,  before  the  making  of  the  order  of 
Itoa'the **  J118^0^  hereinafter  mentioned,  to  wit,  on  the  1  xth  of  September 
beginning  of  1 7  84,  at  the  township  of  Checkheatoti  aforesaid,  was  deliverecLof 
the  week.     a  fcma]e  bastard  child  j  which  said  bastard  child,  at  the  time  of 
the  making  of  the  order,  and  also  at  the  time  of  the  contempt  and 
disobedience  hereinafter  mentioned,  was,  and  yet  is,  living,  to  wit, 
at  the  township  of  Checkkeaton  aforesaid.     And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  further  present  that  the  said 
Sarah  Firth %  having  such  bastard  child  as  aforesaid,  the  said  Sarah 
Firth,  on  the  same  day  and  year  aforesaid,  at  Checkbeaton  afore- 
said, became  and  was  very  poor  and  impotent,  and  not  able  to 
provide  for  herself  and  her  said  bastard  child.     And  the  said 
Sarah  Firth  so  being  very  poor  and  impotent,  and  not  able  to 
provide  for  herself  and  her  said  bastard  child  as  aforesaid,  she  the 

•aid 
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said  Sarah  Firth  afterwards,  to  wit,  on  the  same  day  and  year     178& 
aforesaid,  at  the  township  of  Cbeckbeaton  aforesaid,  applied  to  the 


then  overseers  of  the  poor  of  and  for  the  township  of  Cbecibea-  T*8*1** 
tm  aforesaid  for  relief;  and  that  the  then  overseers  of  the  said  Fearnlit, 
poor,  and  each  and  every  of  them,  then  and  always  afterwards 
did  wholly  neglect  and  refuse  to  relieve  the  said  Sarah  Firth,  so 
being  very  poor  and  impotent  as  aforesaid,  to  wit,  at  the  town- 
ship of  Cbeckbeaton  aforesaid.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  further  present  that  the  said  Sarah  Firth  so 
being  very  poor  and  impotent,  and  not  able  to  provide  for  herself 
and  her  said  bastard  child,  after  such  neglect  and  refusal  as 
aforesaid,  to  wit,  on  the  same  day  and  year  aforesaid,  at  die 
township  of  Cbeckbeaton  aforesaid,  appeared  before  H.  Wood, 
doctoral  divinity,  and  W.  Walker,  esq.  two  of  his  Majesty's 
justices,  isfc.  and  then  and  there  before  die  said  justices  took  her 
corporal  oath,  and  did  depose  that  she  the  said  Sarah  Ftrtb  was 
very  poor  and  impotent,  (sfc.  and  that  she  had  then  lately  applied 
for  relief  to  the  overseers  of  the  poor  of  the  said  township,  and 
was  by  them  the  said  overseers  refused  to  be  relieved.  And  the 
jurors  aforesaid,'  upon  their  oath  aforesaid,  further  present  that 
the  said  H.  Wood  and  W.  Walker,  &c.  did  thereupon  afterwards, 
to  wit,  on  the  same  day  and  year  aforesaid,  at  the  township  of 
Cbeckbeaton  aforesaid,  duly  summon  the  said  overseers  to  ap- 
pear before  them,  and  shew  cause  why  relief  should  not  be  given 
to  the  said  Sarah  Firth.  That  the  said  overseers,  having  been 
so  summoned,  did,  before  the  said  justices,  refuse  to  relieve  the 
said  Sarah  Firth,  and  did  not  shew  to  the  said  justices  any  suf- 
ficient cause  why  relief  should  not  be  granted  to  the  said  Sarah 
Ftrtb;  and  that  the  said  H.  Wood  and  W.  Walker,  so  being  such 
justices  as  aforesaid,  did  thereupon  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  at  the  township  of  Cbeckbeaton 
aforesaid,  make  their  certain  order  in  writing,  signed  with  the 
proper  hands  and  sealed  with  the  seals  of  the  said  H.  Wood  and 
W.  Walker,  so  being  such  justices  as  aforesaid;  whereby,  after 
reciting  that  the  said  Sarah  Firth  had  made  oath  unto  them  the 
said  H.  Wood  and  W.  Walker,  two  of  his  Majesty's  justices  of  the 
peace  for  the  said  Riding,  that  she  the  said  Sarah  Firth  was  very 
poor  and  impotent,  and  not  able  to  provide  for  herself  and  her 
bastard  child  ;  and  that  she  the  6aid  Sarah  Firth  had  then  lately 
applied  for  relief  to  the  overseers  of  the  poor  of  the  said  town- 
lip,  and  was  by  them  refused  to  be  relieved ;  and  after  recite 
Vol,  I.  Y  ing 
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1786.     ing  also  that  the  overseers  of  the  poor  of  the  said  township 
had  been  duly  summoned  to  shew  cause  why  relief  should  not 


™**™0  be  given  to  the  said  'Sarah  Firth  but  had  refused  to  relieve  her 
FE4&KX.EY.  with  sufficient  relief,  and  had  not  shewn  any  sufficient  cause 
why  relief  should  not  be  granted  to  her,  they,  the  said  H.  Wood 
and  W.  Walker,  did  thereby  order  the  churchwardens  and  over- 
seers of  the  poor  of  the  said  township,  or  some  of  them,  to  pay 
unto  the  said  Sarah  Firth  the  sum  of  one  shilling  and  sixpence 
weekly  and  every  week,  for  and  towards  the  support  and  main- 
tenance of  her  and  her  bastard  child,  until  such  time  as  they 
should  be  otherwise  ordered,  according  to  law,  to  forbear 
the  said  allowance.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  further  present  that  one  John  Fearnley,  late  of  the 
township  of  Checkheaton,  in  the  said  West-Riding  of  York- 
shire, clothier,  on  the  nth  day  of  September,  in  the  said  year 
1784,  and  long  Before,  and  afterwards,  was  one  of  the  over- 
seers of  the  poor  of  and  for. the  township  of  Checkheaton  afore- 
said, having  duly  accepted  the  said  office,  to  wit,  at  the  town- 
ship of  Checkheaton  aforesaid ;  and  that  it  was  then  and  there  the 
.  proper  office  and  duty  of  the  said  John  Fearnley,  as  such  over- 
seer as  aforesaid,  well  and  faithfully  to  execute  and  obey  the  said 
order  of  the  said  H.  Wood  and  W.  Walker,  so  made  as  aforesaid, 
according  to  the  exigency  thereof.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  further  present  that  the  said  order  of 
the  said  H.  Wood  and  W*  Walker,  so  made  as  aforesaid,  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaid,  at  the  town- 
ship of  Checkheaton  aforesaid,  in  the  Riding  aforesaid,  was  duly 
shewn  ,and  delivered  to  the  said  John  Fearnley,  so  being  such 
overseer  as  aforesaid,  to  be  by  him  well  and  faithfully  executed 
and  obeyed  in  ail  things,  according  to  the  exigency  thereof,  and 
according  to  the  said  office  and  duty  of  the  said  John  Fearnley, 
as  such  overseer  as  aforesaid.  And  the  jurors  aforesaid,  upon 
their,  oath  aforesaid,  further  present  that  the  said  John  Fearn- 
ley,  so  being  such  overseer  as  aforesaid,  and  so  having  seen  and 
received  the  said  order  as  aforesaid,  afterwards,  to  wit,  on  the 
said  nth  day  of  September,  in  the  said  year  1784,  and  continue 
ally  from  thenceforth  for  and  during  all  such  time  as  the  said 
John  Fearnley  continued  in  his  said  office  of  overseer  of  the  poor 
of  the  town  of  Checkheaton  aforesaid,  unlawfully,  wilfully,  obi- 
stinately,  and  contemptuously,  did  neglect  and  refuse,  and  hath 
wholly  hitherto  neglected  and  refused,  to  pay  unto  the  said  Sarah 

Firth, 
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Furtb,  the  sum  of  one  shilling  and  sixpence,  or  any  part  thereof,     1786. 
weekly  and  every  week,  for  and  towards  the  support  and  mainte- 


nance of  her  the  said  Sarah  Firth  and  her  bastard  child,  as  by  The  K,"° 

*  *        against 

the  said  order  he  the  said  John  Fearnley,  as  such  overseer  as  Fiarnlit, 
aforesaid,  was  required  to  do*  and  the  same  and  every  part 
thereof,  is  still  wholly  due  and  unpaid  to  the  said  Sarah  Firth,  al- 
though he  the'  said  John  Fearnley  hath  not  at  any  time  whatso- 
ever hitherto  been  otherwise  ordered,  according  to  law,  to  for- 
bear the  said  allowance,  contrary  to  the  said  office  and  duty,  &V. 

Fearnley  in  support  of  the  demurrer. 

1  st,  Every  caption  of  an  indictment  must  shew  that  it  was 
taken  before  a  Court  having  a  competent  jurisdiction.  2  Hawk. 
P.  C.  253,  The  caption  of  this  indictment  states  that  the  Sessions 
were  held  on  Tuesday  the  4th  of  October,  in  the  25th  year  of  the 
reign,  &c.  and  then  it  states  that  the  same  Sessions  were  ad- 
journed till  Thursday  the  6th  day  of  July  aforesaid;  therefore  the 
Court,  before  which  this  indictment  was  found,  was  held  with- 
out an  adjournment,  and  had  not  a  competent  jurisdiction. 

Another  objection  was  taken ;  that  it  appeared  that  the  order 
of  justices  was  made  on  the  1  ith  of  September,  and  on  the. same 
day  it  was  shewn  and  delivered  to  the  defendant :  but  the  indict- 
ment did  not  state  that  tfre  money  was  demanded  either  before 
or  after  it  was  due.  As  the  refusal  to  pay  constitutes  the  essence 
of  the  charge,  a  demand  and  refusal  ought  to  have  been  stated. 
Besides,  the  money  was  ordered  to  be  paid  weekly  and  every 
week ;  therefore  the  defendant  could  not  have  been  guilty  of  any 
disobedience  before  the  expiration  of  the  first  week :  but  it  is 
not  averred  that  the  woman  was  alive  at  the  end  of  the  week. 
And  he  cited  the  King  against  Morehouse,  Tr.  25  G.  3.  B.  R. 

Law,  contrd.  This  being  a  demurrer  to  an  indictment,  no  ad- 
vantage can  be  taken  of  any  want  of  form  in  the  caption.  But  if 
the  Court  should  be  of  opinion,  that,  in  this  stage  of  the  pro- 
secution,-any  such  objection  may  be  taken,  the  present  one  is 
not  well  founded,  because  enough  appears  on  the  caption  it- 
self to  shew  that  the  Sessions  were  adjourned  till  Thursday  the 
6th  day  of  October.  For  though  in  the  former  part  of  it  the 
word  "  July"  is  erroneously  inserted,  yet  immediately  after- 
wards it  is  stated,  "  that  on  the  said  Thursday  the  6th  day  of 
«  October  aforesaid,  in  the  year  aforesaid,  the  same  general 
«« Quarter-Sessions  of  the  peace  is  holden  by  the  adjournment  afire- 

« said."     But 

Y  2  The 
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1786.        The  Court  were  of  opinion  that  this  wa$  a  good  objection  j- 
because  by  the  caption  of  the  indictment  it  appeared  that  th* 


Th^JLI/N°  Court°f  Quarter  Sessions  had  no  jurisdiction.  Upon  a  demurrer 
FtiftNLkY.  to  an  indictment,  the  Court  must  look  to  the  whole  record  to  006 
whether  they  are  warranted  in  giving  judgment  on  it;  and 
therefore  it  is  open  to  objections  as  well  to  the  jurisdiction  of  the 
Court  where  the  indictment  is  found,  a3  to  the  subject*matter  of 
the  indictment. 

On  the  other  point  the  Court  were  of  opinion  that  the  sum, 
which  was  ordered  to  be  paid  weekly,  was  due  at  the  beginning 
of  the  week ;  but,  as  to  whether  a  sufficient  demand  was  stated 
to  have  been  made  in  this  case,  they  gave  no  opinion. 

Judgment  for  the  defendant. . 


mjmesdaw,  The  King  against  Samuel  Hall. 

X  HIS  was  a  conviction  on  the  22  Car.  2.  r.  1. 
Where  a      Parts  of  Kesteven,  in  the  f  BE  it  remembered,  that  on  the  ad 

by^Sce        c0110^  of  Lincoln.       \  day  of  March,  in  the  26th  year  of 

is  grounded  the  reign,  &c .  at  New  Sleafbrd,  in  the  parts  of  Kesteven  afore- 

formation  n*d,  and  county  aforesaid,  Robert  Benson,  clerk,  came  before 

^wlst*  me  Rxbard  Brown,  esq.  one  of  the  justices  of  our  said  lord 

such  con-  the  king,  CsV.  and  gave  me,  the  said  justice,  to  understand  and 

•ute^iMt*7  1*  informed,  that  one  Samuel  Hall,  carpenter,  being  the  occu- 

the  infor-  piCr  of  a  certain  dwelling-house,  situated  in  the  parish  of  Heck* 

mer  came        .  .  °  *  .  *  ,  , 

end  gave  tbe  tngton,  in  the  parts  and  county  aforesaid,  did,  on  the  26th 
ii/£wa  b  of  Fe^ruary  now  last  past,  at  the  parish  of  Heckington  afore- 
tfeepmer-  said,  wittingly  and  willingly  suffer  a  meeting  and  unlawful 
teme^^e  assembly  of  divers  persons  to  be  held  in  his  said  dwelling-house, 
ab^u'he  *°r  ^  cxcre*sc  *>f  religious  worship  in  other  manner  than  ac- 
called  on  to  cording  to  the  liturgy  and  practice  of  the  church  of  England, 
ch^e* °be^e  t*^^  thc  hours  of  one  and  eight  o'clock  in  the  afternoon  of 
fore  any  the  same  day ;  at  which  meeting  and  unlawful  assembly  five  per* 
support  of  son$  and  niore  were  assembled  together,  over  and  above  those  of 
butTthe '  *c  8aM  to****!  Hall's  household,  (the  dwelling-house  in  which 
evidence  be  the  said  meeting  and  unlawful  assembly  was  held  not  being 
SVo?gb^t  ccr*ificd  to  *e  bishop  of  the  diocese,  or  to  the  archdeacon  of 
in  his  pre-  that  archdeaconry,  or  to  the  justices  of  the  peace  at  their  Gene- 
he  «w»/r«rhe  ra*  or  Quarter  Sessions  of  the  peace  for  the  parts  and  county  in 

lr?^uhr^  ^hich  the  8aid  mcctin8  was  **ld,  "or  registered  in  the  said 
is  cured.       bishop's  or  archdeacon's  court,  nor  recorded  at  the  said  General 

Where  the 

prosecutor  is  hot  obliged  to  negative  the  exceptions  in  a  statute,  and  negatives  some  of  them  onlv. 

thjtt  part  of  the  laibrmauon  wiU  be  rejected  as  surplusage(a). 

(•)  Vio\  A  v.  Jtf<rj<h  post.  4  vol  767.    [$  T.  R.  5/9-] 
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«r  Quarter  Sessions)  against  the  form  of  the  statutes  in  such  case     1786. 
nude  and  provided,  whereby  the  said  Samuel  Hall  hath  forfeited 


the  sum  of  20/.  to  be  distributed  as  the  law  in  this  case  directs.  ThLj^lt 
And  now,  on  this  6th  day  of  the  said  month  of  March,  in  the  Hall. 
twenty-sixth  year,  &c.  at  &c.  came  the  said  Samuel  Hall  before 
me  the  said  justice,  in  pursuance  of  my  summons  issued  in  this , 
behalf;  when«the  said  information,  together  with  the  esfami- 
nations  in  writing  of  Joseph  Wilkinson  and  Joseph  Chamberlain, 
both  of  HecUngton  aforesaid,  two  credible  witnesses,  taken  upon 
their  respective  corporal  oaths  before  me  the  said  justice,  being 
openly  read,  which  said  examinations  set  forth  that  on  the  said 
26th  day  of  February  the  said  Joseph  Wilkinson  and  Joseph 
Chamberlain  went  to  the  dwelling-house  of  the  said  Samuel  Hall, 
at  HecUngton  aforesaid,  and  found  a  great  number  of  people  as- 
sembled at  the  said  dwelling-house  of  the  said  Samuel  Hall,  and 
that  one  Joseph  Aierryweatbers  was  preaching  to  the  said  assem* 
My  \  that  the  said  dwelling-house,  at  which  the  said  meeting 
and  assembly  was  holden,  was  not  certified  or  registered  as  by  , 
law  required ;  and  that  they  also  saw  there  Peter  Jarvis,  John 
Taylor,  William  Taylor,  and  Rohert  Bowles,  all  of  the  said  parish 
of  HecUngton,  attending  the  said  meeting  •,  and  the  said  Samuel 
Hall  being  now  here  required  by  me  to  answer  the  premises,  he 
the  said  Samuel  Hall  pleadeth  and  confesseth  the  offence  charged  up- 
on him  in  and  by  the  said  information ;  wherefore  &c.  he  hath 
forfeited  20/. 

Bearcroft  took  several  objections  to  this  conviction. 

1st,  The  information  is  not  in  the  present  tense.  It  is  stated 
that  the  informer  came  before  the  justice,  and  gave  him  to  un- 
derstand, &c.  In  2  Ld.  Raym.  1 3  76,  and  Stra.  608.  a  convic- 
tion was  quashed,  because  the  record  was  that  the  witness 
" prtstitit  sacramentum"  instead  of  "prostata 

%Hy,  It  appears  that  the  evidence  was  not  given  in  the  pre- 
sence of  the  defendant,  which  it  ought  to  have  been.    The  de- 
fendant should  have  been  called  cm  to  plead  to  thachaige  before 
my  evidence  was  received :  but  instead  of  that,  the  justice  tead 
ver  improper  evidence,  which  should  not  have  been  given,  and 
ten  called  on  the  defendant  to  answer  the  premises,  by  which 

eans  the  defendant  was  confounded  and  induced  to  plead 

iky. 
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1786.         3^,  Tholigh  this  is  charged  as  an  offence  against  the  stat. 
1  22  Car.  2.  only,  yet  it  concludes  contrary  to  the  form  of  the 

™L,wH°  *****  which  is  fatal.  2  Hawk.  P.  C.  252. 
Hall.  qthly,  The  information  does  not  contain  a  charge  within  the 
stat.  of  the  22  Car.  2.  c.  1.  upon  which  the  justice  professes  to 
convict.  An  information,  on  which  a  conviction  is  to  be  found- 
ed, must  be  as  certain  as  an  indictment.  Now  though  this  in- 
formation professes  to  set  out  an  offence  against  the  .22  Car.  1. 
yet  it  is  not  confined  to  that  statute  only,  but  negatives  several 
exceptions  in  the  stat.  \W.  &f  M.  c.  18.  Therefore  though  it 
were  not  necessary  for  the  prosecutor  to  negative  any  of  the  ex- 
ceptions under  the  latter  act,  yet  having  undertaken  so  to  da, 
the  omission  of  any  one  is  fatal.  The  information  has  nega- 
tived those  in  the  19th  clause  of  the  1  W.  &  M.  c.  18.  but  has 
omitted  that  in  the  3d  section  of  the  same  statute;  for  it  is  not 
stated  «  that  lie  di(l  not  take  the  oaths,  and  subscribe  the  decla- 
u  ration,  &c."  by  which  he  would  have  been  indemnified. 

Ha/guy,  in  support  of  the  conviction,  was  stopped  by 

The  Court;  who  said,  that  however  inclined  they  were  to  listen 
to  any  trivial  objections  to  such  a  prosecution,  yet  none  of  the 
present  were  sufficient  in  point  of  law. 

As  to  the  1  st,  they  said  that  the  words  objected  to  were  better 
in  the  past  than  in  the  present  tense ;  because  they  referred  to  a 
time  past,  namely  the  time  of  making  the  information. 

The  2d,  is  cured  by  the  defendant's  having  pleaded  guilty. 

As  to  the  3d  and  last.  This  is  a  conviction  on  the  22  Car.  ?. 
therefore  the  prosecutor  need  not  have  negatived  any  of  the  excep- 
tions in  the  stat.  \W>1$  M.  c.  1 8. ;  and  they  may  be  rejected  as 
surplusage.  For  if  a  subsequent  statute  make  an  exception  to  a 
former  one,  it  is  incumbent  on  the  defendant  to  shew,  by  way  of 
defence,  that  he  comes  within  such  exception. 
[t.Samut.  And  besides,  the  13th  section  of  the  22  Car.  2.  directs  "that 

**aJ  "  this  act,  and  all  clauses  herein  contained,  shall  be  construed 

"  most  largely  and  beneficially  for  the  suppressing  of  conventi- 
"  cles,  &c. ;  and  that  no  record,  warrant,  or  mittimus,  to  be 
"  made  by  virtue  of  this  act,  or  any  proceedings  thereupon  shall 
"  be  reversed,  avoided,  or  any  way  impeached,  by  reason  of 
«  any  default  in  form." 

Conviction  affirmed. 

Nutt 
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1786. 


Nutt  and  Others  Assignees,  §c.  of  Edward  Hague   ra*™^, 

a  Bankrupt,  against  Bourdieu.  y«*ajth. 

rr*HIS  was  an  action  on  a  policy  of  insurance,  made  by  Barratry  can 
-■"    Hague  before  he  became  a  bankrupt,  on  goods  laden  on  committed 
board  the  ship  Rachette,  (otherwise  the  Bellona,)  for  a  voyage  a*^'J?tbe 
from  London  to  Rochelle,  subscribed  by  the  defendant  on  the  *ty,and 
27th  October  l76p,  for  the  sum  of  120/.  at  1/.   10/.  per  cent,  ^l*** 
premium. 

The  defendant  pleaded  the  general  issue. 

This  cause  came  on  to  be  tried  at  the  Sittings  after  last  Easter 
Term  at  Guildhall,  before  Buller,  Justice,  when  the  jury  found 
a  verdict  for  the  plaintiff*,  damages  93/.  6s.  Zd.  and  costs  40* 
subject  to  the  opinion  of  the  Court  on  the  following  case : 

That  the  defendant  underwrote  the  policy  stated  in  the  de- 
claration for  the  sum  of  120/.  at  1/.  10/.  per  cent. 

That  the  bankrupt  shipped  on  board  the  vessel  in  question 
goods  to  the  amount  of  1 800/.  for  Rochelle. 

That  the  captain  by  the  instigation  and  direction  of  Messrs.  Le 
Grands,-  the  owners  of  the  ship,  went  with  the  ship  and  cargo  to 
Bourdeaux,  instead  of  Rochelle,  where  the  cargo  was  sold  by  the 
agents  of  Le  Grands. 

That  a  petition  was  presented  by  the  plaintiffs  to  the  lieu- 
tenant general  of  the  admiralty  of  Guienne,  stating,  That,  in 
October  1 769,  Joseph  Le  Grand,  one  of  the  partners  of  a  mercan- 
tile house  at  Rochelle  being  at  London,  with  a  ship  named  La 
Rachette  or  Bellona,  and  in  want  of  money  to  make  up  a  cargo  to 
-return  home,  applied  to  the  house  of  Messrs.  Hague  to  supply 
them  therewith*  That  they  agreed  to  supply  them  with  the 
cargo  required  ;  and  thereupon  they  loaded  on  board  the  said 
ship,  for  account  of  the  said  Messrs.  Le  Grands,  265  casks  of 
train-oil,  4  casks  of  indigo,  and  3  bales  of  merchandize.  That 
as  the  ?aid  Messrs.  Hague  did  not  know  the  said  house  of  Le 
Grands  sufficiently  to  entrust  them  with  merchandizes  of  such 
value,  without  a  security,  therefore  on  the  26th  of  October  afore- 
said, they  entered  into  a  contract  with  them  the  said  Joseph  Le 
Grand  and  captain  Rene  Guine  at  London,  whereby  it  was  agreed, 
that  the  bills  of  lading  for  the  said  merchants  should  not  be  de- 
livered to  the  said  Messrs.  Le  Grands,  but  at  Rochelle,  the  place 

of 
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1786.    of  the  said  ship's  destination,  and  until  they  should  have  paid 

■ for  the  same  to  the  bearer  of  the  said  Messrs.  Hague's  orders  in 

**aL!/  bills  of  exchange  at  three  and  four  usances,  duly  accepted  by 
Bouedieu.  Messrs.  Dufour  Mallet  and  Co.  bankers  at  Paris,  or  some  other 
merchants  of  responsibility,  and  approved  by  Messrs.  Hague* 
for  the  amount  of  the  merchandizes!  together  with  charges  and 
premiums  of  insurance,  and  those  of  lading  and  other  expenses 
to  be  incurred  by  the  said  Messrs.  Hague,  relative  to  the  for- 
warding of  the  said  merchandizes ;  and  in  default  it  was  expressly 
agreed,  that  the  said  merchandizes  were  to  be  received  for  account 
of  the  said  Messrs.  Hague  by  the  bearer  of  their  orders  free  from 
freight,  and  all  other  charges  of  conveying  them  from  Lon- 
don to  Rotbelle,  and  for  which  the  said  Guine  captain  of  the  said 
ship  was  only  to  have  his  recourse  against  the  said  Messrs.  Le 
Grands. 

That  the  said  captain  Guine,  in  pursuance  of -the  said  contract, 
did,  on  the  27th  of  the  said  October,  deliver  the  bills  of  lading 
to  Messrs.  Hague,  who  on  the  same  day  forwarded  the  same  to 
the  order  of  Mr.  Rodrique  at  Rocbelle,  together  with  the  said 
contract  by  the  post,  desiring  him  to  receive  for  their  account 
the  oils  and  indigo  of  which  the  cargo  was  composed,  upon  the 
arrival  of  the  said  ship,  or  to  deliver  the  whole  to  the  house  of 
the  said  Messrs.  Le  Grands,  provided  they  fulfilled  the  clauses 
and  conditions  to  which  they  had  agreed,  and  net  otherwise* 

That  the  said  Joseph  Le  Grand  embarked  with  the  said  cap- 
tain Guina  in.  the  said  ship,  and  arrived  at  Rocbelle  harbour,  but, 
instead  of  entering  the  port,  they  cast  anchor  before  St.  Marti* 
de  Rbi  /  and,  Le  Grand  being  put  on  shore,  he  got  secretly  into 
the  city,  where,  having  consulted  with  his  said  partners  the 
means  of  rendering  ineffectual  the  precautions  taken  by  Messrs. 
Hague,  he  returned  on  board,  and  got  the  captain  to  sign  other 
bills  of  lading  fraudulently  and  contrary  to  those  delivered  aft 
London  to  Messrs.  Hague,  and  of  which  the  said  Mr.  Rodriqm 
was  actually  bearer. 

That  amongst  a  number  of  differences  which  distinguished 
the  two  bills  of  lading  was  the  following  :  That  by  the  bills 
of  lading  delivered  at  London  to  Messrs.  Hague,  and  by  them 
forwarded  to  Rodrique,  the  captain  was  obliged  to  go  directly 
to  RocbtUe  ;  and  by  that  made  before  St.  Martin  de  Rbi,  ht 
served  to  himself  the  liberty  of  putting  into  Rocbcilo  or 

oeaMiXm. 

The 
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The  petition  then  proceeded  to  state  that  the  captain,  forget-     J  7  86. 
ful  of  his  prior  engagement,  and  the  duty  of  his  employ,  put 


into  Bourdeaux  on  the  2d  of  December.  **V7Z 

again* 

That,  by  means  of  these  false  bills  of  lading,  and  by  the  con*  Bourdiku. 
trivance  of  Le  Grand  and  the  captain,  the  goods  were  got  on 
shore,  and  put  into  the  hands  of  Le  Grand1 8  agents. 

That,  as  soon  as  the  report  of  the  ship's  having  arrived  at 
Bourdeaux  had  reached  RocheiJe,  Rodriaue,  who  was  the  bearer  of 
die  contract  made  by  Le  Grand  with  the  house  of  Hague,  bear* 
ing  date  26th  of  October  1769,  and  of  the  original  bill  of  lading 
of  the  cargo  of  the  BeUona9  applied  to  the  house  of  Le  Grand, 
who,  after  acknowledging  the  fact  of  the  ship's  having  arrived 
at  Bourdeaux,  drew  a  bill  of  exchange  on  Messrs.  Bomtmn  and 
Lussaud,  dated'  8th  December  1769,  for  the  whole  amount  of  thf 
sum  advanced  by  Hague  to  make  up  the  cargo.  That  this  bill 
however  was  not  accepted ;  whereupon  Rodrique  procured  die 
cargo  to  be  attached  in  the  hands  of  the  several  persons  who 
held  it. 

That,  in  the  mean  time,  tiague  having  in  vain  attempted  to 
recover  the  loss  from  the  underwriters  in  England,  on  account 
of  the  barratry  of  the  master,  stopped  payment. 

That  on  the  8th  March  1 770  the  house  of  Messrs.  Le  Grands 
delivered  in  all  their  accounts  at  the  registry  of  the  Consulate  at 
RocheUe,  omitting  to  insert  this  debt  to  Hague,  which  omission 
they  had  afterwards  endeavoured  to  supply  by  a  supplemental 
account,  dated  1 3th  August  1771.  But  that  the  account,  when 
delivered  in,  was  full  of  error  and  fraud;  upon  the  faith  of  which 
supposed  account  however  they  had  treated  with  their  Other 
creditors,  and  had  got  their  agreement  allowed  by  the  parlia- 
ment of  Paris,  by  arret,  upon  a  petition  of  the  13  th  February 
1772;  in  consequence  of  which,  a  releasement  was  granted  to 
them  of  all  attachments  and  executions,  and  an  injunction  to 
all  persons,  arresting  any  of  their  effects,  to  return  them  into 
their  hands. 

That  it  was  to  remedy  this  atrocious  conduct  of  the  house  of 
Le  Grands  that  the  petitioners  applied,  &c. 

The  petition  concluded  by  stating  the  proofs  of  the  plaintiff's 
title  to  the  sum  claimed  on  account  of  the  cargo. 

That,  in  consequence  of  the  above  petition,  a  decree  was  made 
on  the  22d  Augu.t  1775,  by  John  Baptist  Raymond  Navarre* 
counsellor  in  parliament!  and  lieutenant-general  of  the  admiralty, 

and 
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1786.     and  others,  at  Bourdeaux  ;  which,  after  stating  the  petition  and 
the  evidence  produced  in  support  thereof,  is  as  follows: 


NOTT 


a  as»st  ^C*  doing  justice  to  the  parties,  have  declared,  and  do  declare, 
Bovroxiu.  the  contumacy  laid  against  the  said  ReneGuini  to  be  well  and  duly 
founded ;  and  for  the  compensation  thereof  have  declared  him, 
and  do  declare  him,  guilty  and  convicted  of  the  crime  of  barratry 
of  the  master,  for  having  signed  false  bills  of  lading  in  order  to 
change  the  voyage  of  the  said  ship  the  Rachette  or  Bellona,  and 
contrived  to  carry  away  the  merchandizes  of  which  the  cargo 
consisted,  and  of  having  effected  the  said  barratry  in  bringing  the 
said  ship  into  the  port  of  this  city,  contrary  to  the  tenor  of  the 
bills  of  lading  which  he  had  delivered  to  the  said  Hague  g  for 
reparation  whereof  we  do  condemn  the  said  Rene  Guine  to  per* 
petual  service  on  board  the  king's  gallies,  &c. 

We  do  likewise  declare  the  said  Dominique  Le  Grand  guilty 
and  convicted  of  having  been  an  instigator  and  accomplice  of  the 
said  barratry  of  the  master,  in  causing  the  said  captain  to  sign 
some  false  bills  of  lading  to  alter  the  said  ship's  voyage,  with  an 
intent  to  carry  away  the  merchandizes  of  which  the  said  cargo 
consisted,  and  6f  having  effected  the  said  robbery  in  causing  the 
said  ship  to  be  brought  into  Bourdeaux,  wherefore  we  do  condemn 
the  said  Z).  Le  Grand  to  serve  the  king  on  board  his  gallies  for 
five  years,  feV. 

We  do  also  condemn  the  said  Rene  Guine  and  Dominique  Le 
Grand  jointly  and  severally  to  pay  unto  the  said  Nutt,  Smith, 
and  Rolleston,  in  behalf  of  whom  they  act,  the  sum  of  42,270  liv. 
4  sols,  7  den.  conformable  to  the  bill  of  exchange  drawn  in  the 
name  of  Le  Grand,  father  and  son,  to  the  order  of  Mr.  Michel 
Rodrique,  on  the  said  Bommin  and  Lussaud,  for  the  amount  of 
the  merchandizes  furnished  by  the  said  Hague  to  make  up  the 
cargo  of  the  said  ship  the  Rachette  or  Bellona. 

The  captain  and  Le  Grand  were  also  condemned  in  all  charges, 
expenses,  and  in  interest,  &c. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiffs  are  entitled  to  recover  ? 

Smith  contended,  on  the  part  of  the  plaintiffs,  that  the  fraudu- 
lent conduct  of  the  master  amounted  to  barratry.  To  prove 
this,  he  had  recourse  to  the  several  definitions  of  the  word 
"  barratry,"  as  given  by  all  the  writers  upon  commercial  law, 
by  whom  it  is  explained  to  be  "frqus',  dolus,  vel  deceptio"  MoUoj 
considers  malpractices  against  the  cargo  as  amounting  to  bar- 

ratry; 
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ratry  5  and  Postlethwayte  (a)  says,  that  «  barratry  is  where  the     1 786. 
master  or  mariners  cheat  the  owners  or  insurers,  whether  by 


running  away  with  the  ship,  or  by  embezzling  the  cargo ,"  and  ^T^ 
above  all  Lord  Mansfield  in  the  case  of  Vallejo  and  Wheeler  (b),  Bou*dhw. 
laid  down  this  broad  description  of  it,  that  "  whatsoever  is  by  the 
*c  master  a  cheat,  a  fraud,  a  cozening,  or  a  trick,  is  a  barratry  in 
«  Urn/9  and  added,  that  «  nothing  could  be  so  general."  Therefore 
the  cargo  in  this  case  having  been  embezzled  by  the  fraud  of  the 
master,  it  amounted  to  an  act  of  barratry  in  him.  He  was  guilty' 
of  a  crime  in  the  first  instance,  in  going  to  Bourdeaux  instead  of 
RocheUc;  and  even  if  he  had  gone  into  the  port  of  Rochelle,  and 
had  made  a  false  delivery  of  the  goods  to  any  other  person  than 
the  proper  consignee,  he  would  have  been  guilty  of  barratry.  It 
can  make  no  difference  that  the  owner  of  the  ship  was  on  board 
all  the  time.  He  was  an  entire  stranger  as  to  the  cargo.  This 
intervention  could  not  vary  the  relative  situation  of  the  other 
parties:  the  captain  was  not  bound  to  follow  his  directions;  for, 
by  the  agreement  with  Hague,  Messrs.  Le  Grands  had  parted 
with  their  interest  in  the  ship  for  that  voyage.  Hague  had  the 
sole  use  of  her,  and  had  fixed  her  destination,  and  must  be  con- 
sidered as  the  special  owner  of  her  during  the  continuance  of  the 
agreement.  Therefore  as  he  was  not  privy  to  the  fraud  of  the 
master,  he  is  entitled  to  recover  against  the  underwriters  in  the 
character  of  owner  of  the  ship.  No  actual  conveyance  is  neces- 
sary in  order  to  transfer  the  ownership  of  a  vessel ;  it  is  suffi- 
cient for  the  present  purpose,  if  Hague  had  the  sole  occupation 
of  her,  and  acted  ostensibly  as  owner.  It  was  determined  in  the 
case  of  Vallejo  and  Wheeler  that  the  act  of  the  captain  amounted 
to  barratry,  because  his  going  to  Guernsey  to  take  in  wine  was 
without  the  knowledge  of  Darwin  the  freighter,  who  was  con- 
sidered to  have  such  an  ownership  in  the  vessel  for  that  voyage 
as  to  enable  him  to  recover  as  for  a  loss  by  barratry  committed 
against  him  by  the  master.  In  arguing  that  case,  a  distinction 
was  taken  between  a  general  ship,  and  one  that  is  let  to  freight 
to  a  single  person  only.  This  case  must  come  within  the  latter 
description  -,  for  though  there  was  no  charter-party,  yet  that 
makes  no  difference ;  for  a  charter-party  is  nothing  more  than 
a  contract  to  have  the  exclusive  use  of  a  ship  for  a  particular 
voyage,  which  is  exactly  the  case  here. 

(a)  x  F§itkt.  tit.  Barratry.  (4)  Gnpf *  15* 

The 
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1786.        The  Court  in  France,  which  had  a  competent  jurisdiction  to 
decide  such  a  question,  have  already  determined  that  this  was 


*?*rc  barratry  in  the  master;  and  this  Court,  who  are  to  pas*  judg- 
Bouamsu.  ment  upon  the  same  facts,  will  not  readily  determine  otherwise. 
As  to  the  reparation  which  was  ordered  to  be  made  by  that 
sentence,  whether  any  benefit  can  ever  be  derived  from  it,  or 
not,  cannot  vary  the  question  between  these  parties,  or  divest 
the  right  of  the  plaintiffs  to  recover  against  the  underwriters  at 
home;  for  that  was  a  criminal  prosecution,  and  the  sum  ad«- 
judged  was  more  in  the  nature  of  a  penalty  for  gross  miscon- 
duct in  Messrs.  Le  Grands,  than  *n  adjudication  upon  a  civil 
contract;  and  that  judges  who  pronounced  the  sentence  of  conr 
damnation  could  never  intend  thereby  to  set  aside  a  fair  coo- 
tract  entered  into  by  other  parries. 

This  being  avowedly  a  fraud,  and  gross  misconduct  on  die 
part  of  the  master,  the  additional  circumstance  of  Le  GraneF$ 
being  privy  to  it,  will  rather  aggravate  than  diminish  the  mas- 
ter's criminality. 

S.  Heywood,  for  the  defendant,  went  upon  the  distinction 
which  different  countries  in  Europe  make  in  their  definition  of 
barratry.  In  France  barratry  is  any  neglect  whatsoever  cm  the 
part  of  the  master;  but  in  England  the  act  must  partake  of  die 
nature  of  a  crime  to  constitute  barratry.  In  2  Val  80.  two  in* 
stances  are  mentioned,  where  the  assured  cannot  recover  as  for  a 
loss  by  barratry;  ist,  where  the  owner  of  the  ship  acts,  as  master; 
adly,  where,  the  master  himself  is  the  assured. 

In  Considering  whether  the  conduct  of  the  master  stated  in  this 
case  be  barratry  or  not,  barratry  must  be  taken  in  the  same  sense 
in  which  it  is  used  in  English  policies  of  assurance ;  and  accord- 
ing to  our  signification  of  the  word,  barratry  must  be  cbmmitted 
against  the  owners.  It  is  said  indeed,  that  Hague  must  be  con* 
sidered  as  the  owner  of  the  ship  pro  hie  vice:  but  the  last  words 
of  the  agreement  are  decisive  against  such  a  construction ;  for  it 
was  a  conditional  sale  of  the  cargo  to  Messrs.  Le  Grands,  and  in 
default  of  their  paying  for  it  in  the  stipulated  manner,  Hague 
was  to  pay  no  freight  or  other  charges  of  conveyance,  but  the 
captain  was  to  have  his  remedy  against  Le  Grand  alone.  So  that 
Hague  had  merely  the  use  of  the  ship,  and  not  the  possession  or 
direction  of  her.  In  Vallejo  and  Wheeler,  the  ship  was  chartered 
to  Darwin,  by  which  means  he  was  to  all  intents  and  pur- 
«  po^s  the  owner  of  the  ship  for  that  voyage.  It  was  there  ar- 
gued, 
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gued,  that  if  a  ship  be  let  out  to  freight  to  a  single  person,  the  .   1786. 
freighter  is  owner  for  that  voyage :  but  if  there  be  only  a  cove- 
nant  to  carry  goods,  the  real  owner  of  the  vessel  has  the  direction     <^«»,* 
of  her,  and  the  hiring  of  the  master  and  mariners.    This  was  Bouaaiw* 
nothing  more  than  a  mere  undertaking  to  carry  the  goods  of 
Hague  to  Rocbelle.     And  acpording  to  the  doctrine  in  Stamma 
and  Brown  (a)  when  a  merchant  had  shipped  goods  on  board 
a  general  ship,  and  the  captain  has  deviated  with  the  consent  of 
die  owners  of  the  ship,  that  was  held  not  to  be  barratry,  so  as 
to  entitle  the  owner  of  the  goods  to  recover  against  the  under* 
writer.    In  2  Chan.  Cos.  238.  it  was  held  that  the  owner  of  the 
ship  is  not  liable  for  the  barratry,  of  the  master ;  for  which  reason 
barratry  is  insured  against,  but  deviation  is  not.    In  barratry,  the 
captain  must  commit  a  fraud  upon  bis  owner:  but,  if  the  owner  be 
gnilty,it  then  ceases  to  be  barratry,  and  becomes  some  other  crime 
for  which  he  is  answerable  to  the  party  injured.   There  can  be  no 
€kwbt  in  this  case  against  whom  the  fraud  was  committed. 
Theft  was  no  relation  between  the  master  and  the  freighter.  The 
Jtnaer  acted  under  the  direction  of  the  owner  of  the  vessel,  and 
therefore  cannot  be  said  to  be  guilty  of  a  fraud  against  htm ;  in 
^prhich  case  only  an  insurer  can  be  liable  as  for  ^barratry.    For 
all  species  of  embezzlements  by  the  master  or  mariners  to  a  cer- 
amount  the  owner  of  the  ship  is  liable  by  7  Geo.  2*  c.  15.  d 
f,  if  he  himself  is  consenting  to  it :  and  the  underwriter  is 
daftly  answerable  for  those  acts  of  fraud,  for  which  the  owner  is 
but  where  goods  are  lost  or  spoiled  by  the  default  of  the 
the  owner  is  liable  in  respect  of  the  freight.     Boson  v. 
-Romford  and  others,  Salt.  440.    In  the  case  of  Lewen  and  Suasso 
J),  Lord  Hardwicke  said,  "  Barratry  is  an  act  of  wrong  done 
*  by  the  master  against  the  ship  and  goods." 
The  Court,  on  this  day,  ordered  another  argument ;  and 
Lord  Mansfield,  Ch.  J.  said,  that  with  regard  to  the  sen- 
which  had  been  passed  abroad,  and  which  declared  the 
and  owner  to  have  been  guilty  of  barratry,  it  was  entirely 
of  the  question.    That  though  it  was  a  most  righteous  judg- 
yet  that  it  was  no  part  of  the  consideration  of  the  Court 
!,  what  was  meant  by  barratry  in  an  English  policy.     The 
^question  was  left  entirely  open.    That  their  idea  of  barratry  was 
tnanifesdy  different  from  the  construction  put  upon  that  word 
in  our  own  courts,  for  they  had  found  the  owner  guilty  of  bar* 
tmtry,  which  was  entirely  repugnant  to  every  definition  of  barra- 
try which  had  ever  been  laid  down  in  an  English  Court  of  justice. 

(«)  a  Sir*.  IX73.  W  P9*tdi.  M7«  «*.  Aunramce. 

A  few 
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1786*         A  few  days  afterwards  the  Court  declared  that  they  had  not 
the  smallest  doubt  as  to  the  present  question,  and  therefore 


fahJt     t^QUg^t  lt  VC17  unnecessary  to  hear  a  second  argument.  Accord- 
Bou&piiv.  ingly, 

Lord  Mansfield,  Ch.  J.  delivered  the  opinion  of  the  Court. 

All  questions  upon  mercantile  transactions,  but  more  particu- 
larly upon  policies  of  insurance,  are  extremely  important  and 
ought  to  be  settled.  The  general  question  here  is  on  the  con- 
struction of  the  word  barratry  in  a  policy  of  insurance.  It  is 
somewhat  extraordinary  that  it  should  have  crept  into  insurances, 
and  still  more  that  it  should  have  continued  in  them  so  long  ; 
for  the  underwriter  insures  the  conduct  of  the  captain  (whom 
he  does  not  appoint,  and  cannot  dismiss,)  to  the  owner  who  ctfn 
do  either. 

The  point  to  be  considered  is,  whether  barratry,  in  the  sense 
in  which  it  is  used  in  our  policies  of  insurance,  can  be  committed 
against  any  but  the  owners  of  the  ship  ?  It  is  clear  beyond  con* 
tradiction  that  it  cannot.  For  barratry  is  something  contrary 
to  the  duty  of  the  master  and  mariners,  the  very  terms  of  which 
imply  that  it  must  be  in  the  relation  in  which  they  stand  to 
the  owners  of  the  ship.  The  words  used  are  master  and  mariners, 
which  arc  very  particular.  Ata  owner  cannot  commit  barratry. 
He  may  make  himself  liable  by  his  fraudulent  conduct  to  the 
owner  of  the  goods,  but  not  as  for  barratry.  And,  besides, 
barratry  cannot  be  committed  against  the  owner  with  his  consent  i 
For  though  the  owner  may  become  liable  for  a  civil  loss  by  the 
misbehaviour  of  the  captain,  if  he  consent,  yet  that  is  not 
barratry.  Barratry  must  partake  of  something  criminal,  and 
must  be  committed  against  the  owner  by  the  master  or  mariners. 
In  the  case  of  Vallejo  and  Wheeler  the  Court  took  it  for  grant- 
ed that  barratry  could  only  be  committed  against  the  owner 
of  the  ship.  The  point  is  too  clear  to  require  any  further  dis- 
cussion. 

'  Postea  to  be  delivered  to  the  defendant. 

Buller,  J.  took  notice  of  some  mistake  in  the  statement* 
of  the  case  of  Vallejo  and  Wheeler  as  reported  in  Cowper,  which, 
he  said,  was  easily  amended  by  stating  that  the  vessel  was  char- 
tered by  Brown  to  Darwin,  instead  of  by  Darwin  to  Brown. 

That  Brown  having  likewise  acted  as  captain  of  the  ship  had. 
probably  been  the  occasion  of  the  mistake. 

And  that,  when  the  case  was  read  with  this  alteration,it  would 
be  found  to  decide  the  present  question. 

The 
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The  King  against  The  Bishop  of  London.  7^$;. 

TfEJR CROFT  had  obtained  a  rule  last  term  to  shew  Thf  Court 

MM  ,.  ,  will  not 

cause  why  a  writ  of  mandamus  should  not  issue  directed  grant  a 
to  the  defendant,  commanding  him  to  license  J  An  Hutchins,  ^^*? 
clerk,  to  preach  as  afternoon  lecturer  of  the  parish  church  of  to  license  a 
St.  Luke,  Chelsea,  pursuant  to  his  election.  without' the 

This  rule  was  enlarged  at  the  beginning  of  this  term,  in  consent  of 
order  to  make  Mr.  Cadogan,  the  rector,  a  party  to  it.  where  such 

The  application  was  founded   on  several  affidavits,  which  JjJj|JJJ^ 
stated  that  there  had  been,  time  immemorial,  a  right  and  custom  by  voluntary 
in  the  said  parish  for  the  parishioners  to  have  and  support;  by  ti0ns,  unless 
voluntary  contribution,  a  lecturer  to  preach  in  the  said  parish  ""  ^J^ 
church  on  Sundays  in  the  afternoon,  and  that  it  had  been  the  torn  to  elect 
custom  of  the  parishioners,  time  immemorial,  to  nominate  and  *"h ™0QSent 
elect  such  lecturer  by  public  and  open  poll  of  the  inhabitants  be  shewn. 
paying  scot  and  lot  in  the  said  parish  in  the  vestry  room,  pre-  \  £44.460. 
▼ious  notice  of  such  election  being  given  in  church  on  the  S««-  23  iMa*.] 
^preceding. 

That,  previous  to  the  year  1708,  there  was  no  entry  to  be 
found  in  the  parish  books  relative  to  the  lectureship,  they  having 
been  lost  or  destroyed,  as  was  believed. 

That  the  following  entries  were  taken  from  the  parish  minute- 
books; — "  Thursday,  July  1st,  1708.  It  is  also  ordered  at  the 
c<  same  vestry  that  they  will  proceed  to  the  choice  of  a  lecturer 
"  in  the  room  of  Mr.  Standish,  lately  deceased,  on  Sunday  next,' 
"  at  six  in  the  evening ;  and  that  notice  thereof  be  given  in  the 
€€  church  in  the  morning,  &c. 

"  According  to  an  order  at  our  last  meeting,  on  the  4th  in- 
€€  stant,  we  are  now  met  in  a  vestry  to  make  a  further  scrutiny, 
<c  who  are  proper  electors ;  and  do  now  affirm  that  the  majority 
"  was  for  Mr.  Hugh  Shorthouse,  to  be  our  lecturer ;  and  there- 
u  fore  do,  in  the  presence  of  us,  the  churchwardens  and  over- 
"  seers  and  the  rest  of  the  parishioners  now  present,  declare 
"  and  attest  the  sahic." 

That  it  appeared  by  the  said  book  of  entries,  from  the  year 
1708  to  the  present  time,  that  there  had  been  lecturers  chosen 
by  the  inhabitants  householders  of  the  said  parish  in  regular  suc- 
cession upon  vacancy  by  death  or  resignation  of  the  former  lec- 
turer. 

3 
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1786.    turer.     That  the  reverend  William  WUTtams  clerk,  the  late 
lecturer  of  the  said  parish,  on  or  about  the  23d  February  1786, 


The  Kino  regularly  resigned  the  said  lectureship.    That  on  the  7th  March 
The  Bishop  last  after,  notice  given  on  the  28th  of  February  preceding,  the 
London,  inhabitants  proceeded  to  an  election  in  the  usual  manner,  when 
Mr.  Hutchins  was  chosen,  feV. 

Afingay  now  shewed  cause  against  the  rule,  and  read  from  an 
affidavit  the  following  entry,  extracted  from  the  registry  of  the 
Consistory  Court  of  London;  "  We,  whose  names  are  hereunder 
«  written  do  declare,  that  Mr.  Hugh  Sborthcuse  was  fairly  and 
«  duly  elected  to  be  lecturer  of  the  parish  church  of  Chelsea  on 
"  the  4th  day  of  this  present  Julys  and  therefore  we  do  hum- 
«  bly  request  the  Right  Reverend  Father  in  God,  Henry,  Lord 
«  Bishop  of  London,  that  he  would  be  pleased  to  give  him  a  1U 
**  cence  to  officiate  as  lecturer  in  the  said  parish  church  of  CheU 
«  sea.  Witness  our  hands,  this  8th  day  of  July  1 708,  (signed 
<c  by  the  churchwardens,  overseers,  and  constable.'*) 

After  which  followed  $  "  Mr.  Hugh  Shorthouse  stood  with  my 
«  consent  for  lecturer  of  Chelsea3  and  was,  as  is  above  specified, 
"  chosen  by  a  majority  on  the  4th  day  of  July  last.  Witness  my 
"  hand  this  2 1  st  of  August  1 708.     John  King,  rector  of  Chelsea? 

Ife  contended  that  it  .appeared  from  the  above  extract  that, 
in  the  very  instance  relied  on,  the  consent  of  the  rector  had  been 
obtained  before  the  bishop  granted  his  licence. 

Unless  there  be  an  endowment  or  an  immemorial  custom  to 
appoint  without  the  consent  of  the  rector,  the  Court  will  never 
grant  a  mandamus  to  the  bishop  to  license,  till  such  consent  is 
obtained.  2  Sir  a.  1.92.  1  Wils.  11.  This  was  not  an  en- 
dowed lectureship,  because  it  appeared  from  the  affidavits  that 
the  lecturer  has  been  supported  by  voluntary  contributions.  It 
%  would  be  nugatory  in  the  bishop  to  grant  such  a  licence,  unless 
the  consent  of  the  rector  were  obtained,  or  unless  it  were  war- 
ranted  by  immemorial  custom,  because  the  rector  might  main- 
tain trespass  against  the  lecturer  for  using  his  pulpit,  even 
though  he  should  be  licensed  \  for  a  licence  forms  no  part 
the  title  of  a  lecturer,  it  only  exempts  him  from  the  penalties  i 
the  13  &  14  Car.  2.  c.  4. 

He    mentioned  a    case    between    the    churchwardens 
St.  Leonard's  Sboreditcb,    and    doctor  Denn,    in   the   EccksE 
astical  Court,  in  the  year  1758,  where  doctor  Denn  the  rect 
of  the  parish  entered  a  caveat  against  the  Reverend  J.  Z>< 
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being  licensed,  who  had  been  elected  by  the  parishioners  to  the     1786. 
office  of  lecturer,  and  the  licence  was  afterwards  refused,  be- 


cause the  rector  did  not  consent.  Lama9 

Bearcroft  and  Erskine,  contra,  insisted  upon  the  right  of  the  The  Bishop 
parishioners  to  make  such  an  appointment ;  for  the  affidavits  ex- 
pressly state  an  immemorial  custom  in  them  to  choose  a  lecturer. 
This  custom  is  supported  by  entries  as  far  back  as  the  records  of 
the  parish  reach*  Prima  facie  these  are  strong  evidence  of  such 
an  immemorial  custom ;  and  if  these  facts  were  put  in  issue  on 
record,  it  would  be  incumbent  on  the  other  party  to  impeach 
them  by  contrary  evidence.  It  is  sufficient  for  the  party  apply- 
ing to  state  a  right  in  themselves,  without  negativing  the  right 
of  any  other  person.  As  to  the  consent  which  is  supposed  to 
have  been  given  by  the  rector  in  1708  to  the  election  of  Mr* 
Sbortbouse,  it  does  not  appear  by  the  entries  that  such  consent 
was  certified  to  the  bishop  before  he  granted  his  licence.  The 
case  of  doctor  Derm  is  not  applicable  here,  because  the  custom 
of  another  parish  will  not  govern  this.  The  stat.  13  1st  14 
Car.  a.  c.  4.  does  not  require  the  consent  of  the  rector. 

But  even  supposing  this  right  to  be  left  doubtful  upon  the  af- 
fidavits, the  Court  has  always  either  granted  a  mandamus  in 
such  cases,  or  directed  an  issue  to  be  tried,  in  order  that  the 
party  may  have  an  opportunity  to  assert  his  right.  Nothing  more 
is  necessary  for  the  party  applying  for  the  writ,  than  to  shew  a 
probable  cause ;  and  this  by  no  means  concludes  the  question, 
but  merely  puts  the  right  in  a  way  to  be  tried.  In  the  case  of 
The  King  and  the  dean  and  chapter  of  St.  PauFs,  Wallace  op- 
posed an  application  which  was  made  for  a  mandamus  to  admit 
one  Arnold  to  the  office  of  verger  of  the  church,  on  the  ground 
that  the  right  on  which  he  claimed  was  disputed ;  but  the  Court 
granted  the  writ  in  order  to  try, the  right. 

Lord  Mansfield,  Ch.  J. 

Nothing  is  so  clear  as  that  no  person  can  use  the  pulpit  of  a 
unless  be  consent;  or,  in  other  words,  no  man  can  be  a 
er  without  such  consent.     But  if  there  has  been  an  imme- 
usage,  the  law  supposes  that  there  was  a  good  foundation 
it.     If  the  lectureship  be  endowed,  that  affords  a  strong  ar- 

ment  to  support  the  custom,  and  to  shew  that  it  had  a  legal 


When  an  application  is  made  for  a  mandamus,  and  the  ques- 
turns  upon  a  custom  which  the  parties  litigating  desire  to 
Vol.  I.  Z  have 
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1786.    have  tried,  the  Court  will  grant  the  writ  for  that  purpose,  or 
they  will  direct  an  issue  to  be  tried.    But,  in  such  cases,  a  foun- 


The  *l"Q  dation  must  be  laid  before  them,  and  they  must  see  that  there  is 
The  Bishop  some  ground  for  the  application.  It  will  not  be  granted  merely 
ofLoNDON.  for  a8king#    in  ^  prC8cnt  caae  there  is  not  a  colour  for  it ;  the 

lectureship  is  not  endowed,  it  depends  upon  a  voluntary  contri- 
bution. All  the  evidence  tends  to  prove  that  the  consent  of  the 
rector  has  always  been  obtained.  The  only  entry  produced  is  in 
1708 ;  and,  even  in  that  instance,  it  appears  from  the  bishop's 
books,  that  the  rector  had  given  his  previous  consent  to  the  can* 
didate's  standing  for  the  lectureship.  And  no  instance  has  been 
produced,  in  which  a  licence  has  been  granted  without  die  rec- 
tor's consent. 

Bullbr,  J.  There  cannot  be  a  stronger  case.  There  is  no 
contradictory  evidence,  and  therefore  there  is  nothing  for  a  jury 
to  try.  For  the  parties  applying  have  not  sworn  to  any  one  in- 
stance in  which  a  lecturer  has  been  licensed  without  the  con- 
sent of  the  rtictor. 

Rule  discharged. 


friday,  GUNDRY  Og CUTIS t  FeLTHAM. 

7«r«*30th. 

A  person     ri^RESP ASS  for  breaking  and  entering  the  plaintiff's  closes, 
5espa»in  w**k  horses,  dogs,  fcfa.  and  for  beating  and  hunting  for 

following*    game  therein,  and  for  breaking  down,  trampling  down,  and 
hounds  over  destroying  the  hedges  of  the  plaintiff. 

of*  SothedS      Pie*3*     lst>  The  general  issue,  on  which  issue  was  taken, 
if  he  do  no    adly,  And  for  a  further  plea  in  this  behalf,  as  to  the  breaking 
nc^^Tto  SU1(^  cntering  the  said  closes  of  the  said  plaintiff,  in  the  said  de- 
J"U  the        claration  mentioned,  at  one  of  the  said  several  days  and  times 
when,  feV.  in  the  said  declaration  mentioned,  and  with  feet  in 
walking,  and  with  die  said  horses  in  the  said  declaration  men- 
tioned, and  with  the  said  hounds,  greyhounds,  and  other  dogs* 
in  the  said  declaration  mentioned,  treading  down,  consuming, 
and  Spoiling  a  little  of  the  grass  then  and  there  growing  and 
being ;  and  as  to  the  breaking  down,  trampling  down, 
down,  prostrating,  and  destroying,  a  little  of  the  hedges 
fences  in  the  said  declaration  mentioned,  there  then  standings, 
growing,  and  being,  in  and  upon  the  said  closes  in  the 


(•)  NitUUsr.  Badger, $7  k$%Elix.  C.8.S.P.  post.  3  ?oL  259.  *.  m. 

declaration 
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declaration  mentioned,  by  the  said  defendant  above  supposed  to    1 786. 
bame  been  done,  he  the  said  defendant,  by  leave  of  the  Court,  &c 


GUNDftY 


says,  that  he  the  said  plaintiff  ought  not  to  have  or  maintain  his  ™*„" 
aforesaid  action  thereof  against  him  the  said  defendant,  because  "-•  —  - 
be  says  that  before  and  at  the  said  several  days  and  times  when, 
Uc.  tfot  *ai4  hpunds,  greyhounds,  and  dogs,  in  the  said  declara- 
tion meatioaed,  were  the  hounds,  greyhounds,  and  dogs,  of  one 
Humphry  Siurt  Esq.  and  that  the  said  Humphry  Sturt  was  then  a 
person  qualified  by  die  laws  and  statutes  of  this  realm  to  keep 
and  use  die  said  hounds,  greyhounds,  and  dogs,  in  the  said  de- 
claration mentioned.  And  that  the  said  H.  Start,  before  the 
mid  several  days  and  times  when,  &c.  to  wit,  on  the  first  day 
of  September  1785  aforesaid,  at  the  parish  aforesaid,  in  the  said 
county  of  Dorset,  had  retained  and  employed  the  said  defendant 
as  his  huntsman  and  servant,  to  hunt  and  take  care  of  the  said 
bounds,  greyhounds,  and  dogs,  in  the  said  declaration  mentioned; 
and  that  the  said  defendant,  from  that  time  until  and  at  the 
said  several  days  and  times  when,  &c.  had  remained  and  conti- 
nued, and  then  was  such  huntsman  and  servant  of  the  said 
H.  Siurt  as  aforesaid;  and  that  just  before  each  of  the  said  seve- 
ral days  and  times,  when,  &fc .  he  the  said  defendant  had  started 
mid  found  one  of  those  destructive  and  hurtful  vermin  and  beasts 
of  prey  naturally  inclined  to  do  mischief,  called^?**/,  in  and  upon 
certain  lands  near  to  the  said  closes  in  which,  &c.  to  wit,  at  the 
parish  aforesaid  in  the  said  county  of  Dorset;  and  that  he  the 
said  defendant,  being  such  huntsman  and  servant  of  die  said 
N.  Siurt  as  aforesaid,  a  litde  before  each  of  the  said  days  and 
times  when,  fcfc .  by  the  leave  and  licence'  of  the  said  H.  Sturt, 
in  order  to  bunt,  pursue,  take,  kill,  and  destroy,  the  several  re- 
spective foxes  so  started  and  found  as  aforesaid,  and  to  hinder 
and  prevent  the  said  foxes  from  doing  any  mischief  in  the  neigh- 
bourhood, had  caused  the  said  hounds,  greyhounds,  and  other 
dogs,  in  the  said  declaration  mentioned,  being  the  hounds,  grey- 
hounds, and  dogs,  of  the  said  H.  Sturt,  to  hunt,  follow,  and 
pursue  the  said  foxes ;  and  that  because  each  respective  fox  of 
the  said  foxes  so  respectively  started  and  found  as  aforesaid,  a 
little  before  each  and  every  one  of  the  said  several  respective 
Jays  and  times  when,  &c.  had,  during  the  said  pursuits,  fled 
and  run  out  gf  and  from  the  said  lands  where  they  had  been  so 
as  aforesaid  respectively  started  and  found,  into  and  over  the  said 
doses  in  ivbicb,  &V.  in  the  said  declaration  mentioned,  he  the 

Z  2  said 
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1786.    said  defendant,  being  such  huntsman  and  servant  of  the  said  H. 
Sturt  as  aforesaid,  did,  at  the  said  days  and  times  when,  istc.  m 


°™**J  the  pursuit  of,  and  to  bunt,  take,  kill,  and  destroy,  the  said  several 
Filtham.  and  respective  foxes,  and  as  the  only  way  and  mean  for  so  doing, 
with  one  of  the  said  horses  in  the  said  declaration  mentioned,  at 
each  time  when,  &c.  and  with  the  said  hounds,  greyhounds,  and 
other  dogs,  in  the  said  declaration  mentioned,  follow  and  go  after 
the  said  respective  foxes  into  the  said  closes  in  which,  &c.  with  an 
intent  to  kill  and  destroy  the  same,  and  did  take,  kill,  and  destroy 
the  same ;  and,  in  so  doing,  he  the  said  defendant,  at  the  said 
days  and  times  when,  &c  did  break  and  enter  the  said  closes  of 
the  said  plaintiff  in  the  said  declaration  mentioned,  and  with  his 
feet  in  walking,  and  with  the  said  horses  in  the  said  declaration 
mentioned,  and  with  the  said  hounds,  greyhounds,  and  other 
dogs,  in  the  said  declaration  mentioned,  did  tread  down,  con- 
sume, and  spoil  a  little  of  the  grass  then  and  there  growing  and 
being,  and  did  a  little  break  down,  trample  down,  prostrate, 
and  destroy  the  said  hedges  and  fences  in  the  said  declaration 
mentioned,  then  and  there  standing,  growing,  and  being  in  and 
upon  the  said  closes  in  the  said  declaration  mentioned,  as  he  law- 
fully might  for  the  cause  aforesaid,  doing  as  little  damage  to  die 
said  plaintiff  as  he  the  said  defendant  possibly  could ;  which  are 
the  said  several  trespasses  in  the  introduction  to  this  plea  men- 
tioned, and  whereof  the  said  plaintiff  hath  above  complained 
against  him  the  said  defendant ;  and  this  he  the  said  defendant 
»  is  ready  to  verify ;  wherefore  he  prays  judgment,  Gfr. 

To  this  there  was  a  general  demurrer,  and  joinder  an  de- 
murrer* 

Lawrence  for  the  plaintiff.  The  question  upon  this  record 
is,  whether  a  person  hunting  has  a  right  to  follow  foxes  upon 
the  ground  of  another  ?  The  qualification  of  the  person  is  en- 
tirely out  of  the  question.  By  the  general  law,  no  person  can 
go  over  the  land  of  another  without  his  permission j  and,  m 
Sutton  against  Moody  (a),  Lord  Holt  said,  « If  A.  start  a  hare  in 
"  the  ground  of  B.  and  hunt  it  into  the  ground  of  C.  and  kill  it 
"  there,  the  property  is  in  A.  the  hunter ;  but  A.  is  liable  to  em 
«  action  of  trespass  for  hunting  in  the  grounds  as  weU  of  B.  as 
"ofC"  But  the  distinction  which  maybe  attempted  to  be 
taken  between  that  case  and  the  present  is,  that  a  fox  is  a  noxious 
animal,  and  therefore  that  every  person  is  at  liberty  to  pur- 

(•)  1  Lord  Roym.  ajo. 
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sue  and  kill  it  wherever  it  is  found.    If  it  is  so  determined,  it     1786. 
must  be  upon  the  principle,  that  it  is  for  the  public  good  to 


destroy  the  animal,  and  that  the  convenience  and  rights  of  indi-  *"**? 
viduals  must  give  way:  but  this  will  equally  give  a  right  to  de-  Feltham. 
stroy  fences,  to  go  into  standing  corn,  or  gardens  and  nurseries, 
let  the  mischief  to  the  owner  be  ever  so  considerable.  The  prin- 
ciple applies  as  well  to  searching  for  those  animals  in  the  grounds 
of  another,  as  to  the  pursuit  of  them  :  but  such  a  right  is  denied 
by  every  law-book  on  the  subject. 

In  the  case  of  Gedgt  v.  Minne  (a),  it  was  determined  that  the 
defendant  could  not  justify  digging  for  a  badger.  And  though 
Crab,  J.  said  in  that  case,  that,  upon  a  pursuit,  the  defendant 
might  follow  and  kill  noxious  animals  over  the  grounds  of  a 
third  person,  without  being  subject  to  an  action  of  trespass,  yet 
that  did  not  form  a  part  of  the  case,  and  was  merely  founded  on 
a  dictum  of  Brooks,  J.  in  12  Hen.  8.  10.  where  he  said,  a  man 
might  justify  entering  into  the  lands  of  another  to  kill  a  fox, 
gray,  or  an  otter,  because  they  are  beasts  injurious  to  the  com- 
mon-wealth. But  the  principal  question  there  arose  concern- 
ing the  property  of  a  stag,  which  had  been  killed  in  hunting. 
And  upon  this  have  all  the  subsequent  decisions  been  made, 
without  regarding  the  occasion  which  gave  rise  to  it.     So  that  * 

this  dictum  in  Bulstrode  was  merely  founded  on  a  dictum. 

But  in  2  RoL  Abr.  558.  there  is  an  express  authority  against 
such  a  doctrine  ;  for  it  is  there  said,  "  that  the  defendant  could 
"  not  justify  the  trespass  on. account  of  hunting  a  fox  ;"  and  in 
the  same  case,  as  reported  in  Brownl.  224.  Fenner,  J.  held,  "  that 
"  it  was  not  lawful  to  break  hedges  in  the  pursuit."     And  break- 
ing hedges  in  the  present  case  constitutes  a  part  of  the  trespass, 
which  is  confessed  by  this  plea.    These  authorities  are  recog- 
nized in  Com.  Dig.  title  9  P leader ^  3  Af.  37.  where  it  is  said,  the 
defendant  cannot  justify  either  entering  or  digging  for  a  fox.  . 
Gibbs,  for  the  defendant,  was  stopped  by  the  Court. 
Lord  Mansfield,  Ch.  J.    By  all  the  cases  as  far  back  as  . 
in  the  reign  of  Henry  8th,  it  is  settled  that  a  man  may  follow  a 
fox  into  the  grounds  of  another.    It  is  not  necessary  in  this  case  / 
to  enter  into  the  exceptions  which  have  been  made  to  that  gene- 
ral rule,  because  this  demurrer  disputes  the  general  proposi- 
tion. 

Willbs,  J.  said,  that  the  case  in  Popbam  162  was  much 
Wronger  than  the  present. 

(a)  %  MuLtr.  60. 

BuLLBftf 
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1786*        BuLLEft,  J.    The  question  on  this  record  is,  whether  the 
defendant  be  justified  in  following  the  fox  at  all  over  another 


CuNDftY  man»s  grounds.  The  demurrer  admits  that  which  is  averted  to 
Filth  am.  the  plea,  namely,  that  this  was  the  only  means  of  killifeg  the  fox. 
This  case  does  not  determine  that  a  person  may  unnecessarily 
trample  down  another  person's  hedges,  or  maliciously  tide  ore* 
his  grounds:  if  he  do  more  than  is  absolutely  necessary  1  he  can* 
not  justify  it ;  and  such  circumstances  are  a  proper  subject  for 
a  new  assignment. 

judgment  for  the  defendant. 


Frtiy,         Lord  Bute  against  Grindall  and  Another. 

J***  30th. 
The  ranger   fTtHESE  WCTC  tWO  issues :      '  •        / 

/£r/i?«te-  *&*  fir8t  of  ^hich  was  t0  **!>  whether  the  plaintiff,  as 

•We,  as  Mmcb%  ranger  and  keeper  of  his  Majesty's  park,  called  The  New  Port, 
for  inclosed  near  Richmond^  in  the  county  of  Surry,  was  liable  to  be  rated  to 
j^k$>  in.*£  the  relief  of  the  poor  of  the  parish  of  Putney,  in  respect  of  199*. 
mg  certain  of.  1 1p.  of  inclosed  lands,  being  meadow  and  arable,  part  of  the  said 
n^foVthT  P**9  and  39**  tr#  3  V"  °f  lan*%  °t**  to  park  pasture ,  also  part  rf 

herbage  and    the  Said  park. 

Vhk?  vield  The  ad,  Whether  the  plaintiff  was  liable  to  be  rated,  tfc  in 
»o  profits     riSpeet  9ftfo  berbage  and  pannage  of  tie  said  pari  ? 

This  cause  was  tried  at  the  test  Assizes  for  the  county  of 
Surry,  before  Gould,  J.  when  the  jury  found  a 

8pecial  verdict ;  which  stated,  That  our  Lord  the  now  long,  by 
letters  patent  under  the  Great  Seal  of  Great  Britain,  bearing 
date  at  Westminster  the  25th  day  of  June,  in  the  twenty-first  year 
of  his  reign,  reciting  (amongst  other  things)  that  the  princes* 
Amelia,  daughter  to  his  late  Majesty  king  George  the  Second,  hid 
held,  and  had  lately  surrendered,  resigned,  and  yielded  up,  into 
our  said  lord  the  now  king's  hands  the  office  hereinafter  men- 
tioned, gave  and  granted  to  the  said  earl  the  office  of  ranger  and 
keeper,  and  the  custody  of  all  that  his  said  pari,  called  New  Pari, 
near  Richmond,  in  the  county  of  Surry,  and  the  custody,  surrey, 
and  preservation  of  all  and  singular  the  houses,  lodges,  edifices, 
watts,  deer,  wild  beasts,  and  game,  in  his  said  park,  there  beirtg 
or  thereafter  to  be,  to  have,  enjoy,  exercise,  and  occupy  the  salt 
office,  unto  him  the  said  earl,  by  himself,  or  his  sufficient  de- 
puty or  deputies,  during  his  pleasure.    And  further,  for  the  btfe» 

(«)  Vid.  A  v.  J.  Bwriit,  pott.  3  voL  497. 

3  *er 
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tcr  execution  of  the  said  office,  his  said  Majesty  had  given  and     178& 
granted,  and  by  the  said  letters  patent  did  give  and  grant,  unto 


the  said  earl  the  herbage  and  pannage  of  the  said  park*  over  and  ^  j*J7B 
above  the  keeping  of  the  game  within  the  said  park,  from  time  Gmndalu 
to  time  being  \  and  also  the  fees  of  three  bucks  and  three  does 
every  season :  and  also  the  wages  and  fee  of  six  shillings  by  the 
day  for  every  day  in  the  year,  payable  as  in  the  said  letters  pa- 
tent is  particularly  specified  j  and  also  all  woods  and  under- 
woods, commonly  called  browse  wood,  wind-fall  wood,  and 
dead  and  decayed  trees,   mast  and  chiminage  happening  or 
falling  from  tiine  to  time  within  the  said  park,  together  with 
the  necessary  timber  for  repairing  the  houses,  lodges,  edi- 
fices,  and  walks,    in  the  said   park,    and  such  timber  as 
should  be  wanting  and  necessary  for  dividing,  separating,  and 
inclosing  any  parts  or  parcels  of  lands  within  the  said  park, 
as  should  from  time  to  time  be  judged  convenient  for  im- 
proving the  pasture  and  herbage  thereof,  and  for  beautifying 
the  said  park,  as  was  therein  before  mentioned  to  be  granted,  so 
^u  such  timber  so  to  be  cut  down  at  any  time  should  be  made 
'wse  of  and  employed  within  his  said  park  for  the  purpose  afore- 
said, and  not  elsewhere  or  otherwise,  unto  the  said  earl  dur- 
Sng  his  said  Majesty's  pleasure,  together  with  the  liberty  of 
planting  trees  against  the  wall  of  the  said  park;  and  all  other 
^muages,  fees,  profits,   rights,  perquisites,  commodities,  advantages, 
emoluments  to  the  said  office  belonging  or  appertaining  as  of 
t  had,  taken,  received,  or  usually  enjoyed,  with  the  like  of- 
in  as  large,  ample,  and  beneficial  manner  and  form  to  all 
intents  and  purposes,  as  the  said  princess  Amelia,  or  any  other 
n  or  persons  whosoever  theretofore  holding,  enjoying,  or  ex- 
cising the  said  office  and  premises,  or  any  of  them,  had  and  re- 
red,  or  ought  to  have  had  and  received,  by  reason  thereof,  wifb- 
**ndering,  paying,  or  making  any  account,  or  any  other  thing 
the  same,  to  his  said  Majesty,  his  heirs,  or  successors,  in  any 
whatsoever.    That  269  acres  or  thereabouts  of  the  said 
£  are,  and  before  the  said  earl  became  ranger,  were,  and  from 
hitherto  have  been,  situate  in  the  parish  of  Putney,  in  the 
of  Surry.   That  230  acres  or  thereabouts,  parcel  of  the 
269  acres,  during  all  the  time  aforesaid,  have  been  and  still 
inclosed  lands,  called  the  Caddocks,  and  39  acres,  residue 
',  during  all  the  time  aforesaid,  have  been  and  stiil  are  open 
park  pasture.   That  106  acres  of  the  said  230  acres  of  inclosed 

lands, 
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1786*    lands, during  all  the  time  aforesaid,  have  been  and  still  are  mea- 
dow, znA  the  remaining  124  acres,  during  all  the  time  aforesaid, 


again™  have  been  and  still  are  arable  land,  and  have  been  and  still  are 
Gwnoali.  ploughed,  and  sown  with  corn  and  with  rye  grass  and  clover, 
in  the  ordinary  course  of  husbandry.    That  the  meadow,  during 
all  the  times  aforesaid,  has  been  mowed,  and  the  bay  thereon  made 
at  seasonable  times  of  the  year  by  mowers  and  haymakers  hired 
as  common  labourers,  and  paid  by  the  king.     That  the  king  has 
found  the  hay  seed.  That  66  loads  of  the  hay  when  made  has  been 
yearly  carried  out  of  the  inclosed  lands  into  the  park  by  servants 
1    paid  by  the  king,  in  the  king's  waggons,  drawn  by  die  king's 
horses.    That  it  has  been  there  stacked  in  convenient  places  fir 
the  use  of  the  deer,  and  the  overplus  of  the  said  hay  has  been 
stacked  up  in  a  place  in  one  of  the  inclosed  paddocks,  called 
the  rick-yard,  fir  the  use  of  the  kings  horses,  and  the  ranger9! 
horses.  That  sometimes  there  has  been  no  overplus.    That  last 
•  year  there  was  not  enough  for  the  deer ;  but  that  the  average 
quantity  of  hay  made  in  the  said  inclosed  meadow  land,  one 
year  with  another,  has  been  one  load  on  an  acre.    That  die 
number  of  the  kings  horses  has  not  been  limited*    That  they  have 
-  usually  eat  about  30  loads  in  a  year:  but  they  might  have  eat  it 
all,  if  there  had  been  enough  of  them.    That  40  or  $0  head  of 
cattle  have  come  into  the  said  inclosed  meadow  lands  in  No- 
vember  in  every  year,  and  have  stayed  there  till  April  or  May 
following.    That  as  to  the  arable  land,  when  it  has  been  sown 
with  corn,  the  ranger  has  found  the  corn  seeds  and  when  it  has 
been  sown  with  rye  grass  or  clover,  the  king  has  found  the  seed. 
That  it  has  been  manured,  ploughed,  and  sown,  by  the  kings  ser- 
vants and  horses.    That  the  manure  has  come  from  the  king's 
stables,  and  has  been  carried  out  on  the  land  by  the  king's  teams 
at  the  king's  expense.    That  the  com  has  been  reaped  by  la- 
bourers paid  by  the  ranger,  and  has  been  carried  by  the  king's  ser- 
.  vants  and  teams  to  a  granary  near  the  ranger's  lodge,  which  is 
about  half  a  mile  from  the  inclosed  paddocks,  there  being  no   - 
banj  on  the  said  inclosed  paddocks.    That  it  has  been  carried^ 
from  thence  to  the  market,  and  there  sold  for  the  benefit  of  the  -a 
ranger.    That  the  king  has  had  no  part.    That  the  straw  com- 
ing from  the  said  corn  has  been  used  for  thatching  the  hay* 
ricks,  and  for  the  king's  cart  horses,  which  have  usually  beeM 
2*bout  14  or  15  in  number;  but  they  have  been  chiefly  littered* 
with  fern.    That  when  the  arable  land  has  been  sown  witta 

cIotoC" 
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clover  or  rye  grass,  the  king's  and  the  ranger's  horses  have  eat     1786. 
the  hay  made  thereof,  and  the  overplus,  if  any,  has  been  laid 


tip  for  the  like  use  in  future,  but  has  never  been  sold.  That  in  q&a 
the  month  of  November  five  or  six  brace  of  deer  have  been  yearly  Gwmdaiu 
turned  into  the  paddocks  amongst  the  corn,  to  be  fatted  for  the 
king's  birth-day.  That  they  have  eaten  the  green  corn ;  and  the 
corn  has  been  likewise  hurt  by  the  keepers  riding  up  and  down 
amongst  it  to  search  for  the  deer  which  have  hid  themselves  in 
it,  notwithstanding  which  there  has  been  sometimes  a  pretty 
good  crop.  That  three  or  four  score  of  sheep  belonging  to  the 
ranger  have  been  turned  into  the  arable  lands  about  the  autumn 
in  every  year.  That  the  profits  arising  to  the  ranger  from  the  whole 
of  the  said  lands  are  worth  100/.  a  year.  That  as  to  the  39 
acres  open  to  park  pasture,  the  ranger  has  not  received  any  profit  at 
ail  from  them.  That  the  herbage  and  pannage  of  the  said  park 
have  yielded  no  profit  to  the  ranger.  And  that  no  swine  have 
been  fed  in  the  said  park.  But  whether,  on  the  whole  matter, 
the  said  earl  is  liable  to  be  rated  to  the  relief  of  the  poor  of  the 
said  parish  of  Putney,  in  respect  of  the  said  lands  in  the  said  rate 
or  assessment,  in  the  said  first  count  of  the  said  declaration  men- 
tioned, or  any  part  thereof,  or  not,  or  whether  the  said  earl  is 
liable  to  be  rated,  &c.  in  respect  of  the  herbage  and  pan- 
nage of  the  said  park,  or  not,  the  jurors  aforesaid  are  wholly 
ignorant,  and  pray  the  advice  of  the  Court  here  thereupon, 
Vc. 

Russell  for  the  plaintiff  observed,  that  there  were  two  questions 
for  the  consideration  of  the  Court. 

1st,  Whether  the  plaintiff,  as  ranger  of  Richmond  park,  be  liable 
to  be  rated  for  that  part  of  the  park  which  is  inclosed  ?  and, 

adly,  Whether  he  be  rateable  for  the  herbage  and  pannage  ? 

As  to  the  first :  he  must  be  rated  either  as  being  the  occupier^ 
or  in  respect  of  the  perception  of  certain  profits  arising  from 
(he  land.  But  the  ranger  is  clearly  not  the  occupier :  the  king 
has  not  demised  to  him  the  use  of  the  park ;  he  has  only  ap- 
pointed him  his  servant.  The  king  has  the  dominion  and  su- 
perintendance  over  the  park;  it  is  cultivated  by  the  king's  ser- 
vants, and  the  produce  of  it  applied,  in  the  first  instance,  to 
the  feeding  of  the  king's  deer  and  horses*  The  plaintiff  there- 
fore is  merely  a  servant,  and  may  be  dismissed  from  his  office 
without  notice  or  ejectment;  and  is  not  entitled  to  any  emble- 
ments, as  a  tenant  at  will  is.  Neither  i*  he  rateable  for  the  pro- 
fits, 
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1786.     fits,  because  these  being  the  profits  accruing  from  the  land,  the 
occupier  of  the  land  only  is  rateable  for  them.    But  the  king  h 
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^L™  occupier,  and  would  be  rated  for  the  land  if  he  were  a  subject. 
Gumoall.  Rating  the  salaries  of  the  king's  servants  would  be  rating  the 
king  through  the  medium  of  his  servants ;  for  in  order  to  give 
them  a  certain  salary,  he  must  raise  their  salaries  in  proportion* 
to  the  deductions.  The  king,  by  this  mode,  pays  his  ranger  by 
a  proportion  of  the  profits;  and  if  a  private  gentleman  were  to 
pay  his  bailiff  by  a  certain  proportion  of  the  profits  of  the  land* 
there  could  be  no  pretence  for  rating  such  bailiff)  because  it 
would  be  rating  his  salary.  And  those  profits,  being  perqui- 
sites of  office,  are  in  the  nature  of  wages  or  salary.  In  &btr± 
ringtm's  case  (a)  a  salary  was  held  not  rateable.  There  is  like* 
wise  another  objection  against  rating  the  ranger  in  respect  of 
the  profits,  because  they  are  uncertain,  since  the  king  may  turn 
in  as  many  deer  and  horses  as  he  chooses ;  there  is  therefore  no 
visible  ability  of  being  rated. 

Buller,  J.  He  is  rated  for  the  amount  of  the  profits  at  the 
time  of  making  the  rate. 

Russell*  Nothing  should  be  rated  in  the  hands  of  the  king's 
ganger,  which  would  not  be  rated  in  his  hands  if  he  were  ran- 
ger to  any  other  person.  And  in  this  case  the  plaintiff  has  not 
even  the  possession  of  the  soil.  He  admitted  that  when  lands 
belonging  to  the  king  are  demised  to  a  subject  for  any  perma- 
nent interest^  they  are  liable  to  be  assessed  (*),  because  he  is 
the  occupier :  but  sufficient  appears  on  this  special  verdict  to 
warrant  the  Court  in  saying  that  this  park  is  in  the  occupation 
of  the  king,  since  the  corn  is  subject  to  the  use  of  the  king's 
deer.  And  this  is  not  like  the  case  of  The  King  against  Mat- 
thews (c)9  where  the  keeper  was  held  to  be  rateable  for  the 
keeper's  lodge  and  two  acres  of  land  in  Windsor  park;  because 
there  the  defendant  was  actually  the  occupier. 

The  Court  were  clearly  of  opinion  on  the  2d  point,  without 
hearing  any  argument,  that  the  plaintiff  was  not  rateable  for  the 
herbage  and  pannage. 

Shepherd  for  the  defendant  was  stopped  by  the  Court. 

Lord  Mansiield,  Ch.  J.'  The  question  on  this  verdict  is, 
Whether  the  plaintiff  is  rateable  at  «fff— not  for  how  much,  or 
in  what  proportion. 

(a)  4  Burr.  SOU. 

(i)  Duke  of  Arffariigaintt  the  parish  of  St.  Margaret,  fr*€ttwu*4tr%  C*U  153. 

(i)  CaU.  x. 

It 
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It  is  clear  that  he  is  not  rateable;  for  the  herbage  and  pannage,     1786. 
because  they  yield  no  profits.    Bat  there  is  a  parcel  of  land  xn- 


Lord  Buts 


closed,  which  be  sows,  and  for  which  he  afterwards  reaps  the    \1^J 
corn  to  the  amount  of  160/.  a  year  *  therefore  he  is  occupier ;  g»indau, 
and  quo  nomine  occupier  can  make  no  difference;  whether  by  gift 
or  for  wages.    This  is  like  the  case  of  The  King  against  Mat- 
thews, where  it  was  held  that  a  servant  occupying  the  lodge  and. 
two  acres  of  land,  whether  he  paid  for  them  by  a  rent  or  by 
service9  Was  equally  liable. 

BoXLKk,  J.  It  is  perfectly  immaterial  what  interest  the  oc- 
cupier has  in  the  lands ;  whether  he  holds  as  tenant  at  will,  or. 
by  any  other  tenure :  It  is  not  necessary  to  inquire  into  the  oc- 
cupier's title. 

Per  Curiam.    On  the  first  count  judgment  for  the  defendant ; 
and  on  the  ad  count,  judgment  for  the  plaintiff. 


mm** 


De  Hahn  against  Hartley  (a).  j£f*Sk 

*TPHIS  was  an  action  upon  promises  brought  by  the  plaintiff  whoever  u 
**   (an  underwriter)  to  recover  back  the  amount  of  a  loss  S^JJ^ 
-which  he  had  paM  upon  a  policy  of  insurance.  of  a  policy 

m.     .«      __       ,  •  of  insurance 

rK3L  me  general  issue.  is  a  warran- 

The  cause  Was  tried  before  BxUer,J.  at  the  Sittings  after  last  g'JJ^JT* 
-Barter  Term  at  Guildhall,  when  the  jury  found  a  special  verdict;  complied 

-^tilmli   itrtt^t  with. 

^•rnicn  stated,  r?  t  r. 

'  That  the  defendant  on  the  14th  June  1779,  at  London,  gave  705.] 
**o  one  Alexander  Anderson,  then  being  an  insurance  broker,  eer- 
main  instructions  in  writing  to  cause  an  insurance  to  be  made  on  a 
^Certain  ship  or  vessel  called  die  J*m>  which  were  in  the  words 
4uid  figures  following;  «  Please  get  2000A  insured  on  goods  as 
^<  interest  may  appear ;  slaves  valued  at  30/.  per  head ;  com  wood 
^  40L  per  ton$  ivory  %ol.  per  hundred  weight;  gum  copal  5/. 
^*per  pound)  at  and  frm  Africa  to  her  discharging  port  or  ports 
in  tbt  British  West-Indies;  warranted  eopper~sbeuthedt  and  sad* 

*  ad  firm  Liverpool  nmth  14  six-pounders,  (exclusive  of  swivels, 

*  &c)  50  bands  or  upwards,  at  11,  not  exceeding  15,  guineas. 
Jum— Beaver.  $.  Hartley  and  Company,  June  14th,  1779." 
That  the  said  Alexander  Anderson,  in  consequence  of  die  said 

^tartkten  instructions  from  die  said  defendant  on  the  said  14th 

(«)  The  judgment  in  this  case  was  afterwards  unanimously  affirmed  in  the  Exche- 
Chamher.   VtSL  %  ?6L  xft6. 

June 
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1786.     June  1779,  at  London  aforesaid,  &V.  did  cause  a  certain  wri-  ' 
ting  or  policy  of  assurance  to  be  made  on  the  said  ship  or  vessel 


Dl  d£**  ca^c^  ^c  J"*0  m  ^c  words  and  figures  following ;  (reciting 
Haiti.it.  the  policy),  which  was  upon  any  kind  of  goods  and  merchan- 
dizes, and  also  upon  the  body,  tackle,  apparel,  £sV.  of  and  in  the 
ship  Juno,  at  and  from  Africa  to  her  port  or  ports  of  discharge 
in  the  British  West  Indies,  at  and  after  the  rate  of  15/.  per 
cent. 

The  verdict,  *after  reciting  two  memoranda,  which  are  not 
material,  then  proceeded  to  state,  that  in  the  margin  of  the  saidpo* 
licy  were  written  the  words  and  figures  following,  "  Sailed  from 
Liverpool  with  14  six-pounders,  swivels,  small  arms,  and  50  bands 
or  upwards  ;  ccpper-sheathed." 

That  on  the  said  14th  June  1779,  and  not  before,  at  London 
aforesaid*  fcfo  the  plaintiff  underwrote  the  said  policy  for  the 
sum  of  200/.  and  received  a  premium  of  31/.  10s.  od.  as  the 
consideration  thereof* 

That  the  said  ship  or  vessel  called  the  Juno  sailed  from  Liver- 
pool aforesaid  on  the  13th  October  1778,  having  then  only  46 
hands  on  board  her,  and  arrived  at  Beaumaris,  in  the  isle  of  An* 
glesea,  in  six  hours  after  her  sailing  from  Liverpool  as  aforesaid, 
with  the  pilot  from  Liverpool  on  board  her,  who  did  pilot  bar 
to  Beaumaris  on  her  said  voyage;  and  that  at  Beaumaris  afore- 
said the  said  ship  or  vessel  took  in  six  hands  more,  and 
then  had,  and  during  the  said  voyage  until  the  capture  there- 
of hereinafter  mentioned,  continued  to  have,  52  hands  on 
board  her. 

That  the  said  ship  or  vessel  in  the  said  voyage  from  Liverpool 
aforesaid  to  Beaumaris  aforesaid,  until  and  when  she  took  in  the 
said  six  additional  hands,  was  equally  safe  as  if  she  had  had  50 
hands  on  board  her  for  that  part  of  the  said  voyage.  < 

That  divers  goods,  wares,  and  merchandizes,  of  the  said  de- 
fendant of  great  value,  were  laden  and  put  on  board  the  said  ship 
or  vessel,  and  remained  on  board  her  until  and  at  the  time  of  the 
capture  thereof  hereinafter  mentioned.  And  that  on  the  14th 
March  1779  the  said  ship  or  vessel,  while  she  remained  on  the 
coast  of  Africa,  and  before  her  sailing  for  her  port  of  discharge  in 
the  British  West  India  Islands ^  was,  upon  the  high  seas,  with  die 
said  goods,  wares,  and  merchandizes  on  board  her  as  aforesaid,  met 
with  by  certain  enemies  of  our  lord  the  now  king,  and  captured 
by  them,  life,  and  thereby  all  the  said  goods,  wares,  and  merchan- 
dize* 
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dizes  of  the  said  defendant,  so  laden  on  board  her  as  aforesaid,     1786. 
were  wholly  lost  to  him. 


That  when  the  said  plaintiff  received  an  account  of  the  said  Dl  2^M 
loss  of  the  said  ship  or  vessel,  he  paid  to  the  said  defendant  the  Haktlkt. 
said  sum  of  200/.  so  insured  by  him  as  aforesaid,  not  having 
then  had  any  notice  that  the  said  ship  or  vessel  had  only  46  hands 
on  board  her  when  she  sailed  from  Liverpool  as  aforesaid.    But 
whether  upon  the  whole  matter,  &r . 

Law,  for  the  plaintiff,  was  stopped  by  the  Court. 

Woody  for  the  defendant, 

Admitted,  that  a  marginal  note  in  a  policy  of  insurance  may  be 
a  warranty  ;  but  contended  that  this  was  distinguishable  from  1 

the  case  of  Bean  v.  Stupart  (a),  and  all  the  other  cases  on  the 
subject.  In  the  cases  decided,  it  has  always  been  a  warranty  of 
a  fact  relating  to  the  voyage  insured :  but  in  the  present  case, 
that  which  is  written  in  the  margin  has  no  relation  whatever  to 
the  voyage,  for  it  relates  merely  to  the  force  of  the  ship  at  Li- 
verpool, before  the  voyage  commenced,  and  is  totally  unconnected 
with  the  risk  insured.  The  insurance  is  "  at  and  from  Africa 
"  to  her  port  of  discharge  in  the  British  West  Indies  ;"  and  the 
warranty  is  from  Liverpool ;  which  is  antecedent  to  the  voyage 
insured,  and  is  merely  a  representation  of  the  state  of  the  ship 
when  she  set  out  on  her  voyage  from  Liverpool.  Then  if  it  be 
only  a  representation,  it  is  immaterial  whether  complied  with 
or  not,  because  it  is  found  by  the  verdict  that  the  ship  was  equally 
safe  with  the  number  of  hands  she  had  on  board,  as  if  she  had 
had  the  whole  number  contained  in  the  warranty.  The  war- 
ranty then  can  only  relate  to  her  being  copper-sheathed:  that  part 
indeed  was  extremely  material,  because  otherwise  the  risk  would 
have  been  considerably  increased ;  and  that  extended  to  the 
voyage  insured :  but  the  other  part  of  the  marginal  note  was 
merely  a  representation,  because  the  manner  of  sailing  from  Li- 
verpool was  unconnected  with  the  risk  insured. 

But  even  if  the  Court  should  consider  the  whole  as  a  war- 
ranty,  it  has  been  substantially  complied  with. 

Lord  Mansfield,  Ch.  J.  There  is  a  material  distinction 
between  a  warranty  and  a  representation.  A  representation  may 
be  equitably  and  substantially  answered  :  but  a  warranty  must  be 
strictly  complied  with.  Supposing  a  warranty  to  sail  on  the  1st  of 
August,  and  the  ship  did  not  sail  till  the  2d,  the  warranty  would 
not  be  complied  with.     A  warranty  in  a  policy  of  insurance  is  a 

(«)  Jkug.  xi. 

con* 
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1786L    condition  or  a  contingency,  and  unless  that  be  performed,  there 
is  no  contract.    It  is  perfectly  immaterial  for  what  purpose  a 


Dk  Hahv  warrattty  jg  introduced ;  but,  being  inserted,  the  contract  does 
Haitut.  not  exist  unless  it  be  literally  complied  with.    Now  in  the  pre- 
sent case,  the  condition  was  the  sailing  of  the  ship  with  a  cer- 
tain number  of  men ;  which  not  being  complied  with,  the  policy 
is  void. 

Ashhurst,  J.  The  very  meaning  of  a  warranty  is  to  pre- 
clude all  questions  whether  it  has  been  substantially  complied 
with ;  it  must  be  literally  so. 

Buller,  J.  It  is  impossible  to  divide  the  words  written  in 
the  margin  in  the  manner  which  has  been  attempted ;  that  that 
part  of  k  which  relates  to  the  copper  sheathing  should  be  a  war- 
ranty, and  not  the  remaining  part.  But  the  whole  forms  one 
entire  contract,  and  must  be  complied  with  throughout. 

Judgment  for  the  plaintiff. 


F"**y>  Hoeton  against  Whittakeu. 

June  30th.  ^ 

Where  the    TPHIS  was  a  case  sent  from  the  Court  of  Chancery  for  the 

threTr'had  °Pinion  of  this  Court. 

(one  of  '  13th  July  1749.  Edward  Busby,  by  his  will  of  this  date, 
marriedT  •iSnca'  ty  n*m  ^ tnc  presence  of,  and  attested  by,  three  witnesses, 
and  devised  after  devising  his  real  estates  to  his  issue,  if  he  had  any,  in  case 
tees  and  *"  ne  should  die  without  issue  of  his  body,  he  gave  and  devised  the 
their  heirs,    same  as  follows,  viz.     As  to  the  moiety  of  the  estates  in  SedgUy, 

In  trust 

that  they      Dudley,  and  Rowley,  in  the  counties  of  Stafford  and  Worcester f 

Sh^sbouW  ^c  %F*Z  an<*  Revised  tne  samc  unto  h*8  wife,  her  heirs  and  as- 
suring the  signs.  And  being  next  desirous  to  provide  for  his  sisters,  but  con- 
married  sis-  ^faring  that  his  sister  Mary  Sawrey,  wife  of  William  Sawrey§  was 
ter,  receive  already  well  provided  for  during  the  life  of  her  said  husband,  and 
and  profits,  therefore  would  not,  unless  she  happened  to  survive  hint,  want  any 
MmeIto  the*  asststance  to  ™<*bl*  her  to  live  in  the  world,  he  gave  and  devised  all 
two  other  his  real  estates  in  the  city  of  Oxford,  Clanfield,  and  Ascott,  and 
hein  and      a^  other  his  estates  in  the  county  of  Oxford,  unto  Samuel  Salt9 

assigns,  and 

from  and  after  the  decease  of  the  husband,  in  case  the  married  sitter  sjiould  be  then  living,  to  tfce 
use  of  the  three  sisters  severally  in  thirds  for  life,  with  several  remainders  to  their  first  and  other 
sons,  in  tail,  remainder  to  the  daughters  as  tenants  in  common,  with  cross-remainders  between  the 
sisters  on  default  of  issue  of  their  bodies  respectively,  remainder  over  in  tail :"  The  condition  of 
the  married  sister's  surviving  her  husband  is  not  annexed  to  any  of  the  limitations  subsequent  to  the 
limitation  of  the  life  estate. .  And  the  remainder-man  in  tail  can  o/Mrmake  a  good  tenant  4o  the 
praecipe  upon  the  death  of  the-  three  sisters  without  issue,  notwithstanding  the  husband  be  then 
living. 

Esq. 
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Esq.  and  Lancelot  ShadweU  the  elder,  chemist,  their  heirs  and     1786. 
assigns!  in  trust,  that  they  and  their  heirs,  during  the  lift  of  the  — — — 
said  Mary  Sawrey,  should  receive  the  rents  and  profits  of  the  said   HoETMf 


estates,  and  pay  the  same  to  the  testator's  Asters  Elitabetb  Bushy  and  W«»T*- 
Marti*  Busby,  their  heirs  and  assigns  ;  and  from  and  after  the  dc* 
cease  of  the  said  William  Sawrey,  in  case  the  testator's  sister  Mary 
should  be  then  Ikring,  then  in  trust  as  €0  one  third  part  of  the  said 
last-mentioned  estate  to  the  use  of  the  said  Mary  Zamrey  and  her 
assigns,  for  and  during  her  life  *  and  as  to  one  other  third  part  of 
die  same  estate,  to  the  use  of  the  said  Elizabeth  Busby  and  her  as* 
signs,  for  and  during  her  life;  and  as  to  the  remaining  third  part 
thereof,  to  the  use  of  his  said  «bter  fytartba  Busby  and  her  assigns, 
for  and  during  her  life ;  and  after  the  death  of  any  or  either  of 
his  said  sisters,  then  as  for  and  concerning  the  third  or  shave  of 
her  so  first  dying,  to  the  use  of  the  first  and  every  other  sons  of 
her  so  first  -dying,  severally  and  successively,  and  the  heirs  of  . 
the  bodies  of  such  first  eons,  and  in  default  of  such  issue,  to  the 
use  of  all  and  every  the  daughter  and  daughters,  as  tenants  m 
common :  but  in  case  such  sister,  first  dying,  should  leave  no 
issue,  then  in  trust  as  to  the  third  or  share  of  her  so  first  dying,  to 
die  use  of  the  survivors  of  them  (meaning  his  said  sisters),  m 
equal  shares  and  proportions  for  and  during  their  lives ;  and  from 
and  after  the  death  of  either  of  the  survivors,  then  as  to  the  part 
or  share  of  her  so  second  dying,  to  the  use  of  the  first  and  every 
other  son  of  her  so  second  dying,  severally  and  successively,  and 
the  heirs  of  the  bodies  of  such  sons;  and  in  default  of  such  issue, 
to  the  use  of  all  and  every  her  daughter  and  daughters  as  tenants 
in  common  5  and  in  default  of  such  issue,  tjien  in  trust  as  to  the 
part  or  share  of  her  so  second  dying,  to  the  use  of  the  remaining 
and  surviving  sister,  for  and  during  her  life  \  and  from  and  im- 
mediately after  the  death  of  such  surviving  sister,  then  his  said 
trustees  should  stand  seised  of  the  estate  of  her  so  last  dying,  to 
the  use  of  the  first  and  every  other  son  of  her  so  last-dying,  seve- 
rally and  successively,  and  the  heirs  of  the  body  of  such  first 
sons;  and  in  default  of  such  issue,  to  the  use  of  all  and  every  her 
daughter  and  daughters  as  tenants  in  common ;  and  in  default  of 
such  issue,  then  to  the  use  of  John  Sbadwell  Horton  (therein  called 
John  Lancelot  Horton)  eldest  son  of  Mr.  John  Horton,  sugar- 
baker,  and  the  heirs  of  bis  body ;  and  in  default  of  such  issue,  to 

the 
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1786.  the  use  of  Thomas  Horton,  second  son  of  the  said  John  Horton* 
— —  and  the  heirs  of  his  body;  and  in  default  of  such  issue,  to  the  use 
^22*  of  all  and  every  other  son  and  sons  of  the  said  John  Horton,  to 
Whitta*.  be  begotten  severally  and  successively,  and  the  heirs  of  the  bodies 
of  such  sons  %  and  in  default  of  all  such  issue,  to  the  use  of  Tho- 
mas Webb,  son  of  Ann  Webb,  and  his  heirs.  And  as  to  all  that 
his  the  testator's  real  estate  at  Barton  Under  Needivood,  in  the 
county  of  Stafford,  and  all  other  his  real  estate  and  estates  what- 
soever, not  therein  before  devised,  which,  by  settlement  upon 
his  marriage,  was  or  were  settled  upon  his  said  wife  for  life,  and 
to  such  other  uses  and  trusts  as  therein  mentioned,  in  case  lie 
should  die  without  issue,  he  did  thereby  give  and  devise  the  said 
last-mentioned  estate,  after  the  death  of  his  said  wife,  and  all  his 
right  and  interest  therein,  unto  the  said  Samuel  Sab  and  Lancekt 
Sbadwell,  their  heirs  and  assigns,  in  trust  nevertheless  to  the  like 
uses,  intents,  and  purposes,  and  subject  to  the  like  limitations 
as  were  mentioned  and  expressed  concerning  his  estate  in  Oxford- 
shire therein  before  devised  to  them  ;  and  appointed  Theodosia 
his  wife  executrix  of  his  will.  The  testator  afterwards  died  with- 
out issue,  leaving  his  said  sisters  Mary,  the  wife  of  the  said  William 
Sawrey,  Elizabeth  Busby ,  and  Martha  Busby,  his  co-heirs  at  law. 
And,, 

On  the  31st  May  1 751,  the  said  Theodosia,  the  devisor's  wife, 
proved  his  said  will  in  the  prerogative  Court  of  Canterbury. 

In  1770,  the  said  Theodosia,  the  devisor's  widow,  died. 

The  devisor's  sister  Mary,  the  wife  of  the  said  William  Sawrey, 
died  without  issue,  in  the  lifetime  of  her  husband* 

Afterwards,  in  1 78  r,  the  devisor's  sister,  Elizabeth  Busby,  died 
without  issue,  intestate. 

And,  2d  April  1782,  Martha  Busby,  his  only  surviving  sister, 
by  her  will  of  this  date  attested  by  two  witnesses  only,  after  giving 
several  specific  and  pecuniary  legacies,  gave  all  the  residue  of 
her  personal  estate  and  effects  whatsoever,  and  of  what  nature, 
kind,  or  sort  soever,  not  therein  before  otherwise  disposed  of, 
after  payment  of  her  debts,  legacies,  and  funeral  expenses,  and— 
all  her  right  and  interest  therein  or  thereto,  unto  her  brother-* 
in-law  the  said  William  Sawrey,  and  nominated  and  appointed 
the  said  William  Sawrey  sole  executor  of  her  said  will.    The  sau9 
Martha  Busby,  the  testatrix,  soon  after  died  without  issue. 

From 
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From  the  death  of  the  said  Theodosia  the  rents  of  the  Stafford-     1785. 

shire  estate  were  paid  to  the  said  Elizabeth  and  Martha,  during  — 

the  life  of  Elizabeth,  and  afterwards  to  the  said  Martha  Busby.      H^™N 

By  indenture  of  bargain  and  sale,  dated  6th  November  1782,    Wt?JJm 
inrolled  in  the  Court  of  Common  Pleas,  and  made  between  the 
said  S.  Salt  (who  had  then  survived  the  said  L.  Shadwell,  his 

■ 

co-trustee)  of  the  first  part,  the  said  J.  S.  Horton  of  the  second 
part,  J.  Harwood  of  the  third  part,  and  J.  Ward  of  the  fourth 
part,  after  reciting  the  will  of  the  said  E.  Busby,  and  the  deaths 
of  the  said  E.  Busby  and  his  sisters,  Mary,  Elizabeth,  and  Mar- 
tha, without  issue,  and  that  the  said  J,  S.  Horton  wa$,  by  virtue 
of  the  will  of  the  said  E.  Busby,  become  immediate  tenant  in 
tail  of  all  the  manor,  &c.  being  all  the  real  estates  which  by 
the  said  will  were  devised  to  the  said  S.  Salt  and  L.  Shadwell 
upon  the  trusts,  and  to  the  uses  therein  mentioned,  it  was  wit- 
nessed that,  for  barring  all  estates  tail,  and  remainders  and  re- 
versions thereupon  expectant,  of  and  in  the  manor,  Esfr.  and  in 
consideration  of  the  sum  of  five  shillings  paid  to  each  of  them 
the  said  S.  Salt  and  J.  S.  Horton,  he  the  said  S.  Salt  did  bargain 
and  sell,  and  the  said  J.  S.  Horton  did  bargain,  sell,  and  confirm 
unto  the  said  J,  Harwood  all,  &c  unto,  and  to  the  use  of  the 
said  J.  Harwood  and  his  heirs,  to  make  him  tenant  to  the  precipe 
for  suffering  common  recoveries  thereof,  wherein  the  said 
J.  Ward  should  be  demandant,  the  said  J.  Harwood  tenant,  and 
the  said  J.  S.  Horton  vouchee.  And  it  was  thereby  declared 
that  the  said  common  recoveries  should  be  and  enure  to  the  use 
of  the  said  J.  S.  Horton  and  his  heirs. 

In  Michaelmas  Term,  23d  Geo.  3.  common  recoveries  were 
accordingly  suffered,  &c. 

Graham  for  the  plaintiff  made  two  questions ; 

1st.  Whether  the  limitation  to  J \.  Shadwell  Horton,  in  the 
event  which  had  taken  place,  was  good  ?   < 

adly.  Whether  it  was  good  to  such  an  extent  as  to  effectuate 
the  recovery  suffered  by  him  in  1782  ?         * 

With  respect  to  the  first.  The  whole  doubt  of  the  case  arises 
from  the  circumstance  of  Mary  Sawrey's  dying  in  the  life-time 
of  her  husband,  against  which  event  the  testator  had  not  pro- 
vided. 

The  Court  is  to  consider  whether  the  condition  (if  it  can  be 
so  called)  of  Mary  Sawrefs  surviving  William  Sawrey  was  mere- 
ly confined  to  the  life-estate,  or  was  to  extend  to  all  the  subse- 

Vol.  I.  A  a  quent 
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1786.  quent  limitations.  From  the  situation  of  the  devisor's  family 
T  at  the  time  of  making  his  will,  it  is  manifest  that  he  only  meant 

whiT  t0  anncx  k  t0  the  life-estate.  After  providing  for  his  own  issue, 
WHrt-T-  his  next  care  was  to  make  a  provision  for  his  two  unmarried 
sisters j  but  he  did  not  intend  that  his  married  sister  should  de- 
rive any  advantage  under  his  will  during  her  husband's  life,  be- 
cause she  was  already  sufficiently  provided  for.  This  is  impro- 
perly called  a  condition*  If  there  were  any  doubts  on  the  con- 
struction of  the  will,  they  are  entirely  removed  by  the  cases 
which  have  been  determined  on  the  subject. 

That  of  Napper  v.  Sanders  (a)  was  much  stronger  than  the 
present ;  for  the  same  question  there  arose  on  a  deed. 

He  then  cited  Jones  v.  Westeomb,  1  Eq.  Cos.  Abr.  245.  Free, 
in  Chan.  316.  Statham  v.  Bell.  Coup.  40.  Dough  66.  n.  4. 
Roe  dem.  Hammerton  v.  Mitton  and  Another,  2  Wils.  356. 
Avelyn  v.  Ward,  I  Ve%.  420.  Andrews  v.  Fulham,  2  Stra. 
1092.  Bradford  v.  Foley  and  Others,  Bougl.  63.  Gulliver  and 
Widen,  1  Wils.  105.  The  devisor  had  good  reasons  for  annex- 
ing the  condition  to  the  life-estate ;  for  his  general  intent  was, 
that  Mary  Sawrey  should  take  nothing  unless  she  survived  her 
husband ;  but  after  her  death  the  devisor  could  have  no  reason 
for  continuing  this  condition,  for  he  intended  that  all  the  limita- 
tions should  take  effect. 

2dly.  If  it  be  objected  that  the  two  unmarried  sisters  took  the 
legal  estate  to  them  and  their  heirs  during  the  life  of  William 
Sawrey  :  that  the  devise  to  Horton  is  not  to  take  effect  till  after 
the  decease  of  William  Sawrey;  that  therefore  no  estate  is 
now  vested  in  Horton,  and  that  consequently  there  was  no  good 
tenant  to  the  pracipe ;  the  answer  is  that  it  was  intended  that 
the  trustees  should  receive  the  rents  and  profits  of  the  estates 
during  the  life  of  William  Sawrey;  but  it  is  not  expressed  how 
long  they  are  to  pay  them  over  to  the  other  sisters.  The  trust- 
estate  was  only  raised  for  the  purpose  of  receiving  the  rents  and 
profits  for  the  benefit  of  the  two  sisters  and  their  heirs,  du- 
ring the  life  of  William  Sawrey;  therefore  on  the  death  of  the 
survivor  of  them  without  issue,  the  trust-estate  ceased,  the 
trustees  having  been  only  seised  pour  auter  vie.  The  limitation 
to  Horton  was  intended  to  take  effect  immediately  after  the  death 
of  the  surviving  sister  without  issue :  on  the  happening  of  which 
event,  the  legal  estate  descended  to  hixp,  and  therefore  there 
was  a  good  tenant  to  the  prtdpe. 

(«)  Hutt.  119. 

7  WUilHy 
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Wilson,  contra.  According  to  the  grammatical  construction  of     178(1. 
the  devisor's  will,  the  condition,  or  conditional  limitation;  an- 


HORTOM 


nexed  to  the  life-estate,  is  likewise  annexed  to  all  the  subsequent  ^ 

limitations.  If  so,  the  Court  will  not  put  a  different  construe-  Whitt- 
tion  on  it,  unless  they  are  warranted  by  the  apparent  intention  of 
the  devisor.  The  Court  can  only  j  udge  of  the  devisor's  intent  from 
the  will  itself.  This  is  like  the  slip  which  was  made  in  the  case  % 
of  Doe-  iem .  Gregory  v.  Gilpin  in  this  Court,  where  the  devisor 
gave  his  estate  to  his  natural  son  in  case  of  the  marriage  or  death 
of  his  widow,  who  was  obliged  to  marry  in  order  to  give  it  to 
the  son  during  her  life.  It  is  extremely  clear  that  the  devisor 
intended  to  annex  this  condition  to  all  the  subsequent  limita- 
tions :  for  if  it  be  confined  to  the  life-estate,  this  absurdity  would 
follow ;  that  William  Saivrey  might  also  sutvive  the  two  other 
sisters,  and  the  trustees  would  still  receive  the  rents  and  profits 
of  the  estates,  notwithstanding  the  death  of  the  three  sisters 
without  issue.  But  if  Mary  Sawrey  survived  her  husband,  then 
due  of  the  sisters  must  be  living  when  the  estate  pour  auter  vie 
determined.  So  that  there  would  be  no  contradiction,  if  all  the 
subsequent  limitations  depended  on  that  contingency. 

He  admitted  that  this  came  within  the  principle  of  the  cases 
cited,  if  the  Court' should  be  of  opinion  that  this  condition  was 
only  annexed  to  the  life-estate :  but  he  contended  that  in  order 
to  render  the  will  consistent,  it  was  necessary  to  consider  the 
condition  as  annexed  to  all  the  subsequent  limitations. 

adly.  There  is  a  legal  estate  given  to  the  two  sisters,  theif 
and  assigns,  for  the  life  ofW.  Sawrey.  The  trustees  have 
no  other  power  but  that  of  receiving  the  rents  and  profits,  lie. 
which  is  merely  a  declaration  of  the  trust.  When  trustees  are 
to  do  nothing  but  for  the  benefit  of  the  cestui  que  trust,  the  statute 

jpves  the  land  to  him.     There  are  only  two  instances  where  the 

trust  continues  executory;  ist,  where  an  use  is  limited  upon  an 

_juse:  but  here  there  is  no  limitation  of  uses;  and  2dly,  where 

something  is  to  be  done  by  the  trustees,  as  to  pay  debts,  tefc. 

^rhich  makes  it  necessary  for  them  to  have  the  legal  estate :  but 
the  present  case,  the  trustees  are  merely  to  reteivc  and  pay 
rents ;  and  therefore  the  trust  is  executed. 
In  Sbaplandv.  Smith  (a),  there  was  a  devise  to  trustees  and 

"**heir  heirs  to  pay  the  rents  and  profits  (after  deducting  rates, 

(a)  Brawn,  75.  W&.  Silvester  v.  Wilton,  port.  %  vol.  446,  Wc 

A  a  2  taxes, 
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1786.     taxes,  and  repairs)  to  Shapland  and  his  assigns  for  life,  and  after 
his  decease  to  the  use  of  the  heirs  male  of  the  body  of  Shapland, 
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**?*£*  ^d  in  default  of  such  issue  remainder  over.  The  question  there 
wLtt.  was,  whether  the  first  was  a  trust  or  a  legal  estate  5  if  the  for* 
mer  they  could  not  unite  *  if  the  latter,  they  might.  There  it 
was  argued  that  there  was  something  for  the  trustees  to  do,  name* 
lyj  to  repair,  &c.  And  the  case  of  Jones  v.  Lord  Say  and  Seat  (a) 
was  cited;  where  an  use  to  a  feme  covert  was  held  to  be  a  trust. 
Lord  Chancellor  said,  that  an  use  must,  prima  facie,  be  taken 
to  be  executed ;  that  where  the  whole  profits  go,  the  statute 
will  carry  the  land  after  it.  But  the  trustees  being  to  pay  the 
taxes  and  repairs  must  have  an  interest  in  the  premises,  therefore 
the  legal  estate  for  the  life  of  Sbapland  was  in  them,  and  he  had 
only  an  equitable  estate  for  life ,  and  the  subsequent  estate  being 
executed,  he  had  an  equitable  estate  for  life,  and  a  legal  remainder 
in  tail,  which  could  not  unite ;  and  of  course,  there  could  not 
be  a  good  tenant  to  the  precipe. 

If  then,  according  to  the  doctrine  of  that  case,  this  be  an  use 
executed,  the  recovery  suffered  by  Horton  is  void.  The  parties 
under  the  will  stood  thus ;  there  is  a  limitation  to  the  two  sisters 
and  their  heirs  during  the  life  of  <  Wm.  Sawreyg  and  after  hit  de- 
cease there  are  several  limitations  over,  with  remainder  to  Hbrtm 
in  tail.  That  life-estate  is  yet  existing  in  the  heir  of  the  sur- 
viving sister  as  special  occupant  under  the  statute  of  frauds,  be- 
cause Wm.  Sawrey  is  still  living.  And  there  could  be  no  good 
recovery,  unless  that  heir  was  made  tenant  to  the  pnecipe. 

No  further  mention  was  made  of  this  case  in  Court.  And  on 
this  day  the  Court  (£)  certified  as  follows : 

«  Having  heard  counsel  in  this  case,  and  having  perused  and 
«  considered  the  will  itself  of  Edward  Busby,  we  are  of  opinion 
«  that  J.  Shadimll  Horton,  under  the  limitations  of  the  said  will 
«  and  the  recovery  suffered  by  him,  took  an  estate  in  fee 
"simple. 

E.  WiUes, 
W.  H.  Arthur st % 

F.  BuMer." 

(a)jL  Mpt,  Cos,  Ahr,  383. 
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The  King  against  The  Inhabitants  of  Southowram.  &*»*» 

**  July  1st. 

HPHE  pauper  Elizabeth  Booth  widow,   and  her  three  chil-  An  order 
-*•   dren,  were  removed  by  an  order  of  two  justices  from  the  ^Tre. 
township  of  Southowram  to  the  township  of  Nortbowram,  both  moving  a 
in  the  West-Riding  of  the  County  of  Tori.    On  appeal  to  the  no  proof  of 
Sessions,  they  stated  that  it  appeared  from  the  evidence  of  WiL  $ea  ™^ 
Vtsm  Booth  (the  father  of  Jeremiah,  the  late  husband  of  the  pau-  is  neither 
per  Elizabeth)  that  tKe  said  William*  Jeremiah,  and  also  the  father  £%£ 
and  grandfather,  of  William  Booth,  were  born  and  settled  at  Ha-  jnoved  by. 
Ufa*,  where  Jeremiah  Booth  was  likewise  born ;  but  it  did  not  r4TJL»5i. 
appear  that  Jeremiah  had  done  any  act  to  gain  a  settlement  That  *  ^  *,5'"1 
on  the  6th  of  April  1 774,  two  justices  for  the  West-Riding  of 
Yorkshire  made  an  order  for  removing  the  said  William  Booth 
and  Elizabeth  his  wife  (but  not  any  of  their  children)  from  Ha- 
lifax to  Nortbowram  aforesaid,  which  order  was  duly  served 
upon  the  then  overseers  of  the  poor  of  Nortbowram,  who  there- 
upon received  the  two  paupers,  and  did  not  appeal  against  the 
order.   That  some  years  before,  and  at  the  time  of,  the  said  re- 
moval of  William  Booth  and  his  wife,  the  said  Jeremiah  was  mar- 
ried to  Elizabeth  one  of  the  paupers,  by  whom  he  had  the  three 
other  paupers,  and  from  the  time  of  his  marriage  until  his 
death  lived  at  Halifax  in  a  dwelling-house,  which  he  rented 
himself,  separate  and  independent  of  his  father,  and  was  not  re- 
moved by  or  mentioned  in  the  said  order,  nor  was  then  any  part 
of  his  family.  Whereupon  the  Court  (of  Sessions)  discharged  the 
order  of  the  two  justices,  subject  to  the  opinion  of  this  Court, 
whether  the  settlement  of  the  said  Elizabeth  Booth  and  her  said 
three  children  was  by  inference  to  be  deemed  at  Halifax,  or  to 
follow  the  settlement  of  the  father  to  Nortbowram. 

Beareroft,  Fearnley,  and  Lambe,  shewed  cause.  It  is  clear  that 
the  settlement  of  Elizabeth  Booth  is  in  the  parish  where  her  hus- 
band was  settled  at  the  time  of  his  death,  it  not  beipg  stated  that 
she  has  done  any  act  since  to  gain  a  settlement  elsewhere :  now 
it  appears  that  he  was  settled  at  Halifax.  And  though  the  case 
states  thit  his  father  and  mother  were  removed  from  Halifax  to 
Nortbowram  by  an  order  which  was  unappealed  from,  yet  at 
that  time  the  son  was  emancipated  from  his  father's  family,  and 
therefore  his  settlement  did  not  follow  that  of  his  father. 

Wilson, 
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Wilson,  Haywood,  and  Cockell,  contra,  observed  that  the  case 
was  imperfectly  stated :  for  that  sufficient  appeared  upon  the 
face  of  it  to  shew  that  the  justices  did  not  mean  to  state  that 
Jeremiah  Booth  was  settled,  but  only  that  he  was  born,  at  Halifax, 
and  therefore  the  Court  will  send  it  down  to  be  re-stated. 

But  even  upon  the  case  as  it  now  stands,  the  Court  must  con- 
clude that  the  settlement  of  the  son  followed  that  of  the  father, 
since  it  does  not  appear  that  the  son  ever  did  any  act  to  gain  a  set- 
tlement in  his  own  right.  Every  legitimate  child  derives  a  settle- 
ment from  his  father,  and  follows  the  father's  settlement  till  he 
is  emancipated  and  gains  one  in  his  own  right :  then  it  was  in* 
cumbent  on  the  other  side  to  have  shewn  that  he  did  gain  a  set- 
tlement in  Bis  own  right,  otherwise  he  must  be  taken  to  be  set- 
tled at  Northowram  with  his  father,  under  the  order  of  removal 
which  was  unappealed  from.  And  they  cited  the  dase  of  The 
King  and  Warblington,  ante  241. 

Per  Cur.  The  order  of  removal  unappealed  from  is  conclu- 
sive as  to  the  father  and  mother,  but  not  as  to  the  son,  because 
he  is  not  mentioned  in  it.  And  the  Sessions  have  expressly 
found  that  the  son  was  settled  at  Halifax. 

Original  order  quashed ;  and 
Order  of  Sessions  affirmed. 


Saturday, 
July  lit- 

If  a  pauper 
quit  the  pa- 
rish to  which 
the  certifi- 
cate is  grant- 
ed without 
any  inten- 
tion of  re- 
turning, the 
certificate  is 
a{  an  end. 
[9ec/?.v.  5/. 

Coventry. 
post.  5  vol. 
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The  King  against  the  Inhabitants  of  Newington. 

JOHN  SMALL,  Mary  his  wife,  and  their  five  children, 
were  removed  by  an  order  of  two  justices,  from  the  parish 
of '' Newington  to  the  parish  of  Mersham,  both  in  the  county  of 
Kent.    The  Sessions,  on  appeal,  quashed  that  order,  and  statW ' 
the  following  case ;  * 

That  the  father  of  the  pauper  resided  at  Newington  about 
four  years  under  a  certificate  from  Mersham,  bearing  date  the 
2d  day  of  June  1748,  during  which  time  the  pauper  was 
born.  That  the  father  then  moved  with  his  whole  family  to 
the  hundred  of  Hoo,  distant  about  nine  miles  from  Nenving- 
ton,  and  staid  there  for  two  years ;  and  from  thence  also  moved 
with  his  whole  family  to  Strood,  distant  eight  miles  from  Ne%v- 
ington,  where  he  continued  about  four  years,  when  he  died 
there.  That  about  two  years  after  the  father's  death  his  mo- 
ther 
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ther  went  to  Newington  to  keep  her  uncle's  house,  with  whom     1786. 
she  continued  till  his  death;  and  that  she  afterwards  lived  at 


Newington  till  she  herself  died,  and  was  relieved  by  Newington,  ThLJ^M* 
having,  after  her  husband's  death,  got  a  settlement  there.  That  Niwino- 

TON 

the  pauper  within  a  year  after  the  father's  death  went  to  New- 
ington, and  there  hired  himself  (being  unmarried)  as  a  servant  to 
one  Austin  of  the  said  parish  of  Newington  for  a  year,  and  lived 
with  the  said  Austen  in  the  said  parish  of  Newington  the  whole 
of  the  said  year,  under  the  said  hiring,  and,  at  the  expiration 
of  the  said  year,  continued  with  the  same  master  for  another 
year,  in  the  said  parish  of  Newington,  as  a  yearly  servant ;  and 
at  the  expiration  of  his  said  service  with  the  said  Austen,  the  said 
pauper  hired  himself  to  one  Mr.  Saunders,  minister  of  the  said 
parish  of  Newington  for  a  year  as  a  servant,  and  continued  in 
his  service  two  years  in  the  said  parish  of  Newington,  in  con- 
sequence of  the  said  hiring;  and  never  gamed  a  settlement 
elsewhere. 

Mingay  and  Robinson  in  support  of  the  order  of  Sessions. 

This  case  falls  within  the  principle  of  the  cases  of  The  King 
and  Taunton  (a),  and  The  King  and  Frampton(b),  which  shew 
that  a  certificate  may  be  got  rid  of  by  desertion  5  and  though  it 
has  never  yet  been  determined  what  length  of  time  will  amount 
to  an  abandonment,  yet  as  the  certificate  is  only  an  acknowledg- 
ment by  the  parish  certifying  that  the  pauper  is  settled  in  such 
parish,  wherever  it  is  clearly  shewn  that  he  quitted  the  parish  to 
which  the  certificate  was  given  without  any  intention  of  return- 
ing, it  is  at  an  end.  The  certificate,  therefore,  having  been 
discharged  by  the  father's  removing  with  his  family  to  Hoo,  and 
from  thence  to  Strood,  without  any  intention  of  returning  to 
Newington,  the  pauper  might  gain  a  settlement  there  afterwards 
by  hiring  and  service. 

Bearcroji  and  Hervey,  contrh,  admitted  that  a  certificate  might 
be  got  rid  of  as  well  by  desertion  as  by  other  methods,  but  con- 
tended that  the  circumstances  in  this  case  did  not  amount  to  a 
desertion.  There  is  a  great  distinctioa  between  the  cases  cited 
and  the  present.  In  that  of  The  King  and  Taunton,  the  certifi- 
cate had  been  deserted  by  the  grandfather  of  the  pauper  for  54 
years.  After  such  a  length  of  time  the  Court  presumed  that 
there  was  a  legal  end  of  the  certificate.  The  case  of  The  King 
and  Frampton  also  differs  from  this  in  several  particulars.  There 

(«)  Burr.  Set.  Cat.  40».  (6)  Dougl.  403,  and  Cald.  97. 

the 
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1786.     the  pauper  was  not  born  in  the  parish  to  which  the  certificate 
was  granted,  and  the  pauper  never  went  into  the  parish  of  Framp* 


The    Kino 


against     ton  **^  *^e  ^^  had  abandoned  the  certificate;  for  when  he 
Newino-   left  that  place,  he  had  no  intention  of  returning ;  and  even  when 

TON 

he  did  return,  it  was  upon  special  business;  which  circumstance 
was  relied  on  by  Lord  Mansfield  in  giving  judgment.  It  has 
been  decided  in  many  cases,  that  a  pauper  does  not  avoid  a  cer- 
tificate, by  leaving  the  parish  to  which  he  is  certified  for  a 
short  space  of  time ;  and  in  the  case  of  The  King  and  Keel  (a) 
an  absence  of  seven  years,  during  which  time  the  pauper  was 
hired  and  served  for  a  year  in  the  parish  granting  the  certificate, 
was  held  not  to  discharge  the  certificate.  In  determining  these 
questions  the  Court  has  always  had  a  regard  to  the  intention 
with  which  the  pauper  left  the  certificated  parish.  Now  in  this 
case  the  parish  considered  him  as  returning  under  the  faith  of 
the  certificate;  for  the  case  states  that  the  pauper  returned  to 
the  parish  of  Newingt on,  and  there  hired  himself:  now  the  cir- 
cumstance of  the  pauper's  return  was  a  distinct  independent  act 
from  the  subsequent  hiring  and  service  ;  therefore  he  must  be 
considered  as  having  returned  under  the  certificate. 

Lord  Mansfield,  Ch.  J.  It  is  a  melancholy  consideration 
that  so  many  questions  should  daily  arise  on  settlement  cases* 
The  Court  in  their  determination  should,  if  possible,  get  at  cer- 
tainty )  for  it  is  of  more  consequence  to  the  public  that  the  rule 
should  be  certain,  than  what  the  rule  is.  It  is  admitted  that 
there  may  exist  a  case,  in  which  a  certificate  shall  be  considered 
as  functus  officio.  Then  the  Court  ought  to  draw  a  line;  in 
doing  which,  it  will  be  material  to  consider  what  is  the  nature  of 
a  certificate.  It  seems  to  me  that  a  certificate  by  the  parish 
from  which  the  pauper  goes  to  another  is  an  indemnity  to  that 
other  parish  from  the  consequences  of  permitting  him  to  reside  there  / . 
therefore  it  has  done  its  office  the  moment  that  residence  is  per- 
manently at  an  end.  A  temporary  absence  for  a  particular  pur- 
pose will  not  discharge  it  j  but  when  the  pauper  has  left  the 
certificated  parish  for  years,  and  neither  party  has  had  any  re- 
liance upon  the  certificate,  then  it  has  done  its  duty,  and  has 
no  longer  any  operation.  In  the  present  case,  the  pauper  had 
left  the  certificated  parish  for  six  years,  without  any  intention  of 
returning9  by  which  it  is  manifest  that  the  certificate  was  dis- 
charged. 

(a)  CaU.  144. 


1 
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Willbs,  J.  The  true  question  is,  whether  the  pauper  came     1786. 
into  the  parish  of  Newiqgton  under  the  faith  of  the  certificate. 


The  father  had  removed  with  his  whole  family  to  Hoo,  and  after-  agahut 
wards  to  another  parish,  where  he  died,  without  having  returned  Newimo- 
to  Newington.  In  some  respects  this  is  a  stronger  case  than  that 
of  the  King  and  Framptdrt;  for  in  that  case  the  father  did  return 
to  the  certificated  parish;  here  he  did  not*  Again,  in  that  case 
the  hiring  and  service  of  the  son  were  in  the  lifetime  of  the 
father ;  here  the  pauper  was  not  hired  in  Newington  till  after 
the  father's  death ;  and  at  the  time  he  so  hired  himself,  the 
mother  resided  elsewhere,  and  all  the  parties  seem  to  have  con- 
sidered the  certificate  as  at  an  end.  When  there  is  a  decided 
case  to  support  us,  minute  circumstances  should  not  induce  us 
to  make  any  alteration  in  the  law.  It  is  said  that  this  case 
differs  from  that  of  Frampton,  because  the  pauper  was  born  in 
the  parish;  but  taking  all  the  circumstances  together,  that  makes 
no  difference,  for  none  of  the  family  thought  of  the  certificate ; 
the  father  had  left  the  parish,  and  was  dead,  and  the  mother 
was  living  elsewhere  at  the  time  that  the  pauper  returned  to 
Newington.  And  it  is  clear  to  me  that  he  returned  without 
any  consideration  about  the  certificate.  This  case  is  different 
from  that  of  the  King  and  KeeJt  there  the  pauper's  brother  re- 
mained in  the  certificated  parish,  and  the  pauper  returned  to 
his  house  under  the  faith  of  the  original  certificate,  and  not 
with  a  view  to  a  hiring  and  service,  as  in  the  present  case  *  for 
here  the  pauper  came  into  the  parish  of  Newington  as  a  new 
man,  the  certificate  having  been  before  abandoned. 

Ashhdrst,  J.  The  rule  now  laid  down  is  safe  and  proper, 
and  is  likely  to  be  attended  with  fewer  inconveniences  than  any 
other.  It  is  extremely  desirable  for  the  sake  of  the  public,  that 
some  certain  rule  should  be  established,  which  I  think  should  be 
this ;  as  the  intention  of  a  certificate  is  only  to  indemnify  the 
parish  to  which  it  is  given  during  the  residence  of  the  pauper, 
whenever  he  leaves  the  certificated  parish  without  any  intention 
of  returning,  the  certificate  should  be  taken  to  pc  at  an  end : 
any  other  rule  would  be  attended  with  great  inconvenience.  No 
precise  line  can  be  drawn  with  respect  to  length  of  time:  but 
where  a  pauper  has  once  quitted  the  parish  to  which  a  certificate 
was  granted,  and  returns  to  it  again,  it  is  competent  to  that 
parish  to  require  a  fresh  indemnity. 

8  BuLLBft, 
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1786.         BuLLER,  J.     In  all  questions  relative  to  settlements,  it  is  de- 
sirable that  some  broad  plain  ground  should  be  established ;  and 


The  *x*°  in  these  cases  one  of  two  rules  must  hold ;   either  that  when  a 

against  ^  t 

Newjn«-  certificate  is  granted,  the  pauper  shall  never,  during  his  whole 
life,  gain  a  settlement  in  the  certificated  parish ;  or  that  he  shall 
discharge  the  certificate  by  quitting  the  parish  to  which  such  cer- 
tificate is  granted.    If  this  had  been  a  new  question,  the  first 
would  have  been  the  best  rule,  because  it  accords  more  strictly 
with  the  letter  of  the  act  of  parliament  5  and  my  idea  is,  that  wc 
cannot  keep  too  close  to  the  statute.    But  that  rule  cannot  be 
adhered  to  without  overturning  a  multiplicity  of  cases  >  for  it  hat 
been  decided  in  many  instances  that  a  certificate  may  be  aban- 
doned.   In  the  King  and  Taunton^  the  Court  said  that  neither 
the  father  nor  the  grandfather  could  have  gone  back  to  the  certi- 
ficated parish  without  a  new  certificate.     If  that  went  on  any 
principle,  it  was  this,  that  the  grandfather  of  the  pauper,  by  leav- 
ing the  parish  to  which  he  was  certificated,  and  going  into  ano- 
ther without  any  intention  of  returning,  discharged  the  certificate; 
Some  of  the  cases  hold  that,  if  a  certificated  person  gain  a  set- 
tlement in  a  third  parish,  he  may  afterwards  gain  one  in  the  parish 
to  which  he  was  certificated.  The  fact  of  the  pauper's  leaving  the 
parish  is  known  to  the  parish  officers,  but  they  cannot  know 
what  the  pauper  does  after  he  has  left  the  parish.    Then  it  is 
just  the  same  as  to  the  parish  receiving  the  certificated  man,  whe- 
ther in  the  intermediate  time  he  has  done  any  act  to  get  rid  of 
the  certificate  or  not ;  therefore,  in  all  cases,  whenever  a  pauper 
returns  to  the  parish  again,  they  shall  require  from  him  a  new 
certificate  and  a  new  indemnity.     And  I  hope  this  case  will  put 
this  part  of  the  law  at  least  out  of  dispute  for  the  future* 

Order  of  Sessions  affirmed. 


Saturday,   The  King  against  The  Inhabitants  of  Old  Alresford. 

July  ISt. 

Where  the    HHWO  justices  by  an  order  removed  John  Dorey,  his  wife, 
jy^the"111"  and  children,  from  the  parish  of  Old  Alnsford  to  the  pa- 

«t!!flery  a  r*8'1  °^  Chilton  Candover,  both  in  the  county  of  Southampton* 
«  with  the  '  The  Sessions,  on  appeal,  quashed  that  order,  and  stated  the  fol- 
«  S£       lowin8  case. 

«  Sags  and 

"  rushes  growing  In  or  about  the  tame,  for  10/.  a  year,"  the  Court  understood  that  the  soil  paw 
with  it,  and  that  it  was  a  tenement  within  the  statute  9  and  10  W.  3.  c.  1 1 .  The  fact  of  the  paope- 
taking  a  tenement  of  xof.  a  year  is  sufficient  to  give  a  settlement,  though  the  lessor  has  no  title. 
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That  the  pauper's  father,  and  also  the  pauper  himself,  resided     1 786. 
in  Old  Alresford  under  a  certificate  from  Chi/ton  Candover,  and 
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that  the  pauper  and  his  family  before  the  order  of  removal  be-  Th^la^° 
came  chargeable  to  Old  Alresford  parish.  That  after  the  pau-  O&d  Al- 
per's  father  went  into  Old  Alresford  he  rented  a  house  and  piece 
of  land  in  Old  Alresford  at  3/.  a-year  and  occupied  the  same  se- 
veral years.  That  during  two  years  he  took  and  held  under  a 
parol  agreement  from  Mr.  Edwards  the  following  premises  in  Old 
Alresford,  vizi  the  fishery  of  the  pond,  containing  60  acres,  called 
Aire  ford-pond)  with  the  grates,  {jV.  and  also  all  the  spear~sedge9 
flags ,  andrushes,  growing  in  and  about  the  said  pond,  and  the. right 
of  cutting  the  sedge  growing  on  a  piece  of  rough  meadow  or  sedgy 
ground,  containing  seven  acres,  not  being  part  of  the  said 
pond,  but  being  distinct  therefrom,  and  held  under  a  different 
right.  •  That  the  pauper's  father  agreed  to  pay  Mr  Edwards. 
10/.  a-year  for  the  said  premises,  and  to  supply  Mr.  Edwards9  s 
house  with  fish.  That  during  the  time  the  pauper's  father  held 
the  said  premises  of  Mr.  Edwards,,  he  rented  and  held  under  a* 
parol  demise  the  fishery  of  the  causeway  river  in  New  Alresford) 
with  the  grates  to  a  small  fish-house,  and  paid  3/.  a  year  for  the 
same.  That  the  said  house  and  piece  of  land  first  mentioned,  and 
the  right  of  cutting  sedge9  &c.  on  the  said  seven  acres  of  rough 
meadow  ground,  and  the  said  fishery,  &c.  lasUmentioned,  were  to* 
gether  of  the  annual  value  of  10/.  without  taking  the  said  pond 
or  any  thing  thereto  belonging  into  the  account.  That  the  coun- 
sel for  Old  Alresford,  to  shew  that  Mr.  Edwards  had  no  right  to 
demise  the  fishery  of  the  said  pond,  offered  to  prove  that  in 
1759  the  then  bishop  of  Winton,  being  seised  in  fee  of  the 
soil  of  the  said  pond,  granted  a  patent  of  the  office  of  su- 
pervisor and  governor  thereof  to  George  Bridges  Rodney,  esq ; 
(now  Lord  Rodney)  and  his  son  George  Rodney,  &c.  That  at 
the  time  Mr.  Edwards  made  the  agreement  with  the  pauper's 
father,  he  held  of  the  said  George  Bridges  Rodney  and  George  Rod- 
ney the  premises  granted  by  the  patent,  and  had  no  other  inter- 
est in  the  said  pond.  That  previous  to  such  taking,  viz.  iu 
1764,  the  then  bishop  of  Winton,  lord  of  the  manor  of  Old  Al- 
resford, at  a  Court  Baron  held  for  that  manor,  granted  to  the 
said  Lord  Rodney  all  the  rushes,  reeds,  and  flags,  growing  in 
Alresford  pond  for  at  years.  That  Mr.  Edwards,  at  the  time 
of  the  said  agreement  with  the  pauper's  father,  held  of  the  said 
Sir  George  Rodney  whatever  was  granted  as  last  aforesaid  *  but 
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Ashhurst,  J.    There  is  no  doubt  but  that  a  fishery  is  a  te-     1 786. 
nement.    Trespass  will  He  for  an  injury  to  it  ;  and  it  may  be 


recovered  in  ejectment.  ^£H° 

Bullkr,  J.  The  Court  go  upon  this  ground,  that  the  Old  Ac- 
Sessions  have  no  occasion  to  go  into  the  title  of  the  lessor  at  all : 
The  fact  of  letting  a  fishery  is  sufficient,  and  we  must  presume 
that  the  soil  passed  along  with  it.  Though  I  am  by  no  means 
ready  to  allow  that  if  it  had  been  any  other  kind  of  fishery,  it 
would  not  have  given  a  settlement.  The  Sessions  however  ought 
only  to  admit  evidence  to  controvert  the  fact  of  the  pauper's 
taking  the  tenement. 

Order  of  Sessions  affirmed  (a). 

(*)  VkL  R.  v.  &«**,  post.  2  voL  451 ;  R.  v.  Piddletre/itbide,  post.  3  voL  77*;  £. 
t.  7«4»i*fc ,  post.  470L671;  &•  A.  v.  Bramft<my  post.  4  voL  348. 


Callen  against  Meyrick.  £?<*• 

JiSVAN  had  obtained  a  rule  on  a  former  day,  calling  on  the  An  execo- 
plaintiff  to  shew  cause  why  the  execution,  which  had  been  Ih^cSis^ 

ried  by  the  sheriff  under  a  writ  of fieri facias,  should  not  be  set  jJ^f^JJ? 
aside  and  the  money  levied  under  it  restored  to  the  defendant,  after  his  cer- 
The  defendant  had  been  declared  a  bankrupt;  and  his  certificate  Jjjjj  £ 
had  been  signed  by  four  parts  in  five  in  number  and  value  of  the  the  credi- 
creditors,  but  not  allowed,  at  the  time  the  writ  was  executed,  before  it  is 
The  debt  existed  previous  to  the  bankruptcy.    This  application  ^°^n^ 
was  made  on  the  authority  of  Graham  against  Benton  {a),  where  for,  b  valid. 
the  bankrupt  who  had  not  obtained  his  certificate  till  after  judg-  J£  *  &  p' 
ment,  was  discharged  out  of  execution  on  that  judgment.    And 
die  case  of  Bromley  against  Goodere  (i)  was  cited  to  shew  that 
u  the  operative  force  of  a  certificate  arises  from  the  consent  of 
<c  the  creditors  ;  that  the  reason  of  an  allowance  by  the  chan- 
f<  cellor  is  to  prevent  surprise ;  and  that  the  certificate,  when 
u  confirmed,  has  its  effect  from  the  beginning." 

Lawrence  shewed  cause;  and  contended,  that  if  this  execution 
was  regular  at  the  time  of  issuing  it,  the  Court  would  not  now 
set  it  aside,  unless  they  were  absolutely  bound  by  some  decision 
so  to  do.  The  case  of  Graham  against  Benton  is  not  applicable 
here,  because  that  was  only  a  motion  under  the  5  Geo.  a.  c. 
30.  to  discharge  the  defendant  out  of  custody :  and  the  words  of 

(a)  %  Stro.  1 196.    x  WUs.  4Z.  W  x  Atk„iy. 

the 
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1786.     the  statute  apply  to  that  relief  only;  for  it  enacts  that  (a)  «  if 
"  any  bankrupt,  who  shall  have  obtained  his  certificate,  shall 


CaJJJh  "  be  taken  in  execution,  or  detained  in  prison,  on  account  of  any 
Miyrick.  "debts  due  before  *he  became  bankrupt,  by  reason  t  that  judg* 
"  ment  was  obtained  before  such  certificate  was  allowed  and 
"  confirmed,  such  bankrupt  shall  be  discharged  out  of  custody 
«  on  such  execution."  But  this  statute  does  not  relate  to  an  ex- 
ecution against  the  goods  of  the  bankrupt  regularly  obtained  be- 
fore the  certificate  is  allowed. 

Another  answer  was  attempted  to  be  given  to  this  application, 
that  the  defendant  had  revived  the  debt  by  a  promise  subsequent 
to  the  bankruptcy:  but  that  was  not  sufficiently  made  out. 

(t)  Cur.  adv.  vuH. 
Afterwards,  on  this  day  WiUes,  J.  said,  that  as  it  had  been 
argued  that  the  stat.  5  Geo.  2.  r.  30.  extended  to  executions 
against  the  goods  as  well  as  against  the  person  of  the  bankrupt, 
and  the  case  of  Graham  against  Benton  had  been  cited  in  support 
of  it,  the  Court  had  taken  time  to  look  into  the  subject :  but  on 
examination,  that  case  was  found  to  apply  only  to  the  discharge 
of  die  person;  and  that  it  would  be  directly  contrary  to  the  very 
words  of  the  statute  to  extend  it  to  an  execution  against  the 
goods  of  the  bankrupt ;  And  therefore  the 

Rule  must  be  discharged. 

(a)  S.13.  (£)  Lord  Mansfield  was  absent. 


Tuesday,  FlTZGEEALD    agaitlSt   WlIITMOItE. 

7«(jr4th. 


if  plaintiff    13  ULE  to  shew  cause  why  the  proceedings  should  not  be 
w'th/"*  stayed,  till  the  plaintiff,  who  was  an  Irishman,  and  resided 

Court  will    at  WaterfordxVL  Ireland,  gave  security  for  the  costs,  incase  a 
ccedng$Ptill  verdict  was  given  against  him,  or  he  was  nonsuited. 

rit*f  7S*"  Wood  shcwcd  caU8C »  and  obscrved,  t1151* thc  reason  why  8uch  a 
^u  (a).  *  rule  had  lately  been  adopted,  contrary  to  the  former  determina- 
tions, in  the  case  of  foreigners,  was,  because  English  subjects 
who  sued  in  most  of  the  foreign  countries  in  Europe  were  under 
a  similar  necessity  of  giving  security  for  costs.  And  that  it  would 
be  impolitic  to  extend  this  rule  to  Ireland. 

Baldwin,  in  support  of  the  rule,  said,  that  the  same  reason 
which  induced  the  Court  to  lay  down  the  rule  with  respect  to 
foreigners,  namely,  because  the  process  of  our  Courts  would  not 

(a)  Vid.  Pray  ?.  Edit,  ante,  %679*.i. 

reach 
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reach  them  in  case  an  execution  issued  for  the  costs  (a),  held     1786b* 
equally  with  respect  to  Irishmen.     And 

The  Court  (£),  being  of  this  opinion,  made  the 


FlTlGl- 
*ALD 


Rule  absolute  (c).      •g*™* 

N  '  WHIT- 


(«)  Ante,  167.  post.  491,  {b)  Absent  Lord  MsmtfielJ  and  HWee,  J. 

(*)  A  contrary  practice  seems  to  prevail  in  C.  B.  vid.  Parguit  ?.  Elhgt  and  Perrier 
▼.  Carter.  1  H.  BU  Rep.  C.  B.  106. 


MOftl. 


The  King  against  Amery.  ra*j*y, 

July  4th. 

A   RULE  was  made  absolute,  no  cause  being  shewn,  on  a  upon  an 
■**•  motion  by  Erskine,  for  leave  to  enter  a  suggestion  on  the  ^JJgjJ 
record  in  this  action,   "  that  the  corporation  and  citizens  of  at  bar,  the 
u  Chester  were  interested  in  the  event  of  this  suit,  and  therefore  in  ^^ 
€€  that  a  fair  and  impartial  trial  could  not  be  had  in  the  county  case  wer- 

*,     r    %        .         *.   ~.  ciseitsowa 

«  of  the  city  of  Chester!9  discretion 

Erstine  then  moved  for  a  trial  at  the  bar  of  this  Court ;  and  J^^. 
relied  upon  the  importance  of  the  question  to  be  agitated.    Lord  cumstanccs 
Hob  says  that  a  trial  at  bar  is  of  common  right  •,  and  in  cases  of  v^ere'a 
intricacy  it  is  peculiarly  requisite.  It  will  be  sufficient  therefore  ^^ 
to  induce  the  Court  to  grant  it  in  this  instance,  to  state  Jo  had  in  the 
them  the  magnitude  of  the  subject  in  dispute,  and  the  variety  X^the 
of  issues  which  are  to  be  tried.  "?atter  *" 

The  principal  question  is,  whether  the  right  of  electing  alder-  triai'will  be 
men  in  the  city  of  Chester  is  vested  in  the  citizens  at  large  or  in  J^1^"1 
a  select  body  ?  BqU* 

There  are  twelve  issues  on  this  record.  C^Ur7the 

1st.  That  this  is  not  a  body  corporate  by  prescription.  *'«/'  j"* 

ad.  Non  Concessit  to  the  charter  of  the  37  of  Car.  2.  rmHU 

3d.  That  the  charter  of  Car.  2.  was  not  accepted,  as  to  the 
election  of  aldermen. 

4th.  That  certain  persons  appointed  aldermen  under  that 
charter  did  not  act  as  such.  ;t 

5th.  That  the  mayor,  aldermen,  and  common  council,  have 
not  used  to  elect  under  the  charter. 

6th,  7th,  &  8th.    Relate  to  the  qualification  and  election  of 
the  defendant  to  the  office  of  alderman. 

9th.  That  the  charter  of  Car.  2.  wa&  accepted  as  to  all  mat- 
ters contained  both  in  the  plea  and  replication. 

10th.  That  the  order  of  removal  in  the  time  of  Jac.  2.  was 

xU)t  signified, 

nth. 
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1786.        1  ith.  That  the  charter  of  restoration  of  Jac.  2.  was  accepted. 
1  1 2d).  That  the  charters  of  Hen.  7.  and  Elizabeth  are  still  in 

rht^°  force. 

Amiit.  These  issues  must  necessarily  give  rise  to  many  intricate  ques- 
tions of  evidence,  and  in  fact  go  to  the  very  existence  of  the 
corporation.  In  the  Maidstone  cases  (a)9  the  Court  granted  a 
trial  at  bar  upon  similar  grounds,  because  the  question  to  be' 
tried  involved  in  it  the  constitution  of  the  borough. 

The  Qourt  granted  a  rule  to  shew  cause. 

Bearcroft,  Cowper,  Bower,  Leicester,  and  Manley,  shewed  cause, 
and  contended  ist.  That  the  number  of  issues  on  a  quo  warranto 
.information  was  not  of  itself  a  sufficient  reason  to  induce  the 
„  Court  to  grant  a  new  trial  at  bar ;  for  the  same  reason  would 
equally  extend  to  every  quo  warranto  information.  Neither  is 
there  any  peculiar  difficulty  arising  from  these  issues  to  warrant 
the  application ;  for  the  principal  question  is  upon  the  accept- 
ance of  the  charter  of  the  27  Car.  2.  which  must  be  proved  by 
the  records  of  the  corporation. 

But  if  the  Court  grant  a  trial  at  bar,  they  cannot  summon  a  jury 
from  the  county  palatine  (i);  there  never  having  been  an  instance 
of  that  kind  hitherto,  except  in  cases  of  treason  and  error.  Then 

(a)  The  MaiitUuu  cases  came  before  the  Court  in  Hil.  13  G. a.  under  the  names  of 
JUx  v.  midiib. 

JRe*  Y.  Cwrties. 

These  were  informations  in  the  nature  of  quo  warranto  against  the  defendants,  to 
shew  cause  by  what  title  they  exercised  the  office  of  jurats  of  the  Ki*£s  Trwm  and 
parish  of  Maubtont  in  Kent :  and  the  question  was,  whether  there  ought  to  be  trials 
at  bar? 

It  was  objected  against  the  trials  at  bar,  by  Mr.  Sduk*  Gemerml,  that  there  wat  no 
reason  for  it,  either  upon  account  of  the  length  or  difficulty  of  the  trials,  because  there 
.  was  but  one  single  issue  that  was  material,  and  that  was  upon  a  bye-law,  which  was  a 
fact,  the  proof  of  which  could  not  take  up  any  great  length  of  time.  As  to  the  other 
issues  upon  the  election,  swearing,  and  admission,  they  were  only  consequential,  and 
must  attend  the  fate  of  the  issue  upon  the  bye-law. 

£  fmtrit  it  was  insisted,  that  the  bye-law  was  pleaded  as  a  bye-law,  not  extant  in 
writing,  which  must  depend  upon  usage ;  which  usage  must  be  proved  by  entries  out 
of  the  books  of  the  corporation.  ' 

That  there  was  also  another  bye-lair  set  out  in  the  prosecutor's  replication,  <oan5r 
no  issue  was  taken  upon  it  which  would  have  very  great  weight  upon  the  trial :  and^thc 
proof  of  that  likewise  would  depend  upon  a  great  ^variety  of  entries,  in  order  to  skew 
that  it  was  under  that  bye-law,  and  not  iwder  the  bye-law  alleged  in  the  defendant  s 
plea,  that  the  common  council  fcad  etercised  a  power  of  electing  jurats. 

That  the  constitution  of  the  corporation  depended  upon  these  trials,  and  that  seve- 
ral points  of  law  might  arise  in  the  course  of  them. 

That  in  Raster  Tom  last  the  defendants  themselves  consented  to  trials  at  bar, 
which  the  Court  would  then  have  granted,  but  that  the  issues  were  not  then  joined. 
That  the  prosecutor  had  made  an  affidavit  of  all  these  facts. 

Per  Car.  Let  there  be  trials  at  bar. 

(4)  4  J  nit.  212. 

2dljt 
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adiy.    If  the  Court  should  not  grant  a  trial  at  bar,  the  next     1786. 
question  is  in  which  county  this  information  shall  be  tried. 

It  is  not  a  matter  of  right  to  have  a  record  sent  into  a  county 
palatine,  as  being  die  next  adjoining  county ;  and  if  it  be  only  Ambit. 
a  matter  of  discretion  in  the  Court,  they  will  not  think  it  advise- 
able  to  send  this  question  to  be  tried  in  the  county  palatine  of 
Chester,  as  the  assizes  are  held  in  the  heart  of  the  city  where  the 
parties  concerned  have  extensive  connexions,  who  are  interested 
in  the  event  of  the  trial. 

It  appears  from  all  the  cases  (a)  upon  the  subject,  that  it  is 
not  a  matter  of  right  to  send  a  record  down  by  mittimus  to  be 
tried  in  a  county  palatine,  unless  the  matter  arise  within  that 
county.  All  the  cases  upon  this  subject  are  collected  in  the  case 
of  The  King  and  Cowle  (*),  which  arose  in  the  town  of  Berwick  s 
there  though  Durham  was  in  fact  the  next  adjoining  county, 
yet  the  Court  upon  full  consideration  sent  the  issue  to  be  tried  in 
HmrthmmkilmJ.  Wherever  it  is  suggested  that  a  record  should 
be  seat  down  to  be  tried  in  the  next  adjoining  county  it  means 
tide  next  county  into  which  the  king's  writ  runs.  So  where  the 
matter  arose  in  Ireland*  the  venire  was  directed  to  the  sheriff  of 
mml$p  {c\  though  the  Welch  counties,  and  the  county  palatine 
of  Chester,  are  both  nearer.  Again,  the  whole  of  Flintshire  joins 
to  the  county  palatine  of  Chester,  and  no  part  of  it  to  Salop,  and 
yet  there  is  no  instance  of  a  record  in  any  action  arising  in 
FSntdAn  having  been  sent  to  Chester.  Wherever  there  has  been 
an  exception  to  this  general  rule,  it  has  always  been  by  consent, 
as  in  the  ease  of  The  King  and  Johnstm{d). 

Wilson,  Ershne,  Wood,  and  Topping,  admitted,  as  to  the  first 
question,  that  whether  there  shall  be  a  trial  at  bar  or  not,  de- 
pended upon  the  discretion  of  the  Court ;  but  that  discretion 
ought  to  be  regulated  by  law,  and  founded  on  precedent ;  and 
die  stat.  of  Westm.  3.  authorizes  the  party  to  claim  a  trial  at 
bar  in  every  question  of  importance.  A  quo  fvarr/mto  informa- 
tion on  which  depends  the  existence  of  a  corporation  is  of 
greater  consequence  than  a  mere  question  of  right  between  two 
individuals.  One  of  the  issues  to  be  tried  is,  whether  the  char- 
tor  *f  Car.  a.  was  accepted  as  to  the  election  of  aldermen,  and 
upon  that  a  considerable  question  of  law  will  arise,  whether  a 


Cm)  19  H.  6.  fa.  is.  b.  pi  31.  %  R0I.  Ah.  tit.  Trial  L.  J.  pi.  6, 7»  8.  **■ 
BU  Triil,  pi  *;.  4  Imtt.  205. 

(+*}  %  Burr.  S34.         («)  %  JbA,  Ah.  tit.  Trial.  I.  pi.  8.  {d)HiLjG^^ 
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1 786.    charter  can  be  partially  accepted.    Another  issue  is  non  concessit, 

— - which  involves  a  question,  whether  the  king  can  grant  other* 

ogam*     wise  than  under  the  seal  of  the  county  palatine j  And  whether 

Amkrt.    the  grant  was  made  to  persons  capable  of  taking  it    In  Lord 

Sandwich's  case  (a)  the  Court  said,  that  where  there  was  value 

and  difficulty,  they  were  bound  of  common  right  to  grant  trial* 

at  bar. 

As  to  the  doubts  which  have  been  thrown  out  respecting  die 
jurisdiction  of  the  Court,  and  their  power  to  summon  a  jury  to 
their  bar  from  a  county  palatine,  there  can  be  no  foundation  for 
them ;  for  wherever  die  Court  can  send  down  a  record  to  be 
tried,  they  must  likewise  have  a  power  of  summoning  a  jury 
from  the  same  place  to  attend  them  at  their  bar.  Now  here  die 
Court  might  certainly  send  down  this  record  to  the  chief  justice 
by  mittimus  ;  and  if  the  jury  should  be  summoned  to  attend  at 
the  bar  of  this  Court,  and  they  refused  to  attend  upon  the  gmmd 
of  an  exclusive  jurisdiction,  the  Court  might  proceed  agaiist 
them  for  a  contempt.  In  the  case  of  The  King  and  Godfrey  (tfr 
the  sheriff  of  the  city  of  Canterbury  was  fined  100Z.  for  return- 
ing to  a  distringas,  that  the  mayor  and  commonalty  of  the  dtf 
were  exempted  from  serving  on  juries;  in  consequence  of  whk& 
a  jury  was  afterwards  returned.  The  cause  of  Lociyer  against 
the  East  India  Company  (c)  was  tried  at  bar  by  a  special  jury  of 
merchants  from  the  city  of  London,  notwithstanding  there  had 
been  a  different  decision  upon*  the  same  point  in  E.  5  W.  and 
Af.  (J),  by  reason,  as  it  was  said,  of  their  charter.  So  also  in  the 
case  of  The  King  and  Latnbe  (*),  an  application  was  made  to 
the  Court  for  a  new  trial,  because  the  warrant  for  a  tales  de  nr- 
cumstantibus  was  only  signed  by  his  Majesty's  attorney-general, 
whereas  it  ought  to  have  been  procured  from  the  attorney-ge- 
neral of  the  county-palatine ;  but  that  was  held  to  be  no  good 
ground.  The  case  of  The  King  and  Johnson  (/),  which  was 
sent  down  to  be  tried  by  mittimus  in  the  county  palatine  of 
Chester,  and  where  a  similar  question  arose  upon  the  acceptance 
of  a  charter  of  the  16  Car.  2.,  does  not  appear  upon  the  face  of 
it  to  have  been  sent  down  by  consent. 

As  to  the  second  point :  whenever  the  matter  cannot  h*  *rfed 
in  the  place  where  the  cause  arises,  it  must  nccew«rfly  be  tried  in 
the  next  adjoining  county »  The  King  against  Harris  (g).    This 

(a)&#.  648.  (b)ffarJ.3ty.       .  (c)M.lG.Z* 

(d)  Salt.  644.  (e)  4  Burr.  3x71. 

if)  Ml.  7  Gee  %•         (f )  %  Sum  133a 

rule 
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rule  is  supported  by  a  variety  of  precedents.    One  in  particu-     1786. 
lar  is  more  immediately  applicable.  In  the  case  of  the  Mercers* 


and  Ironmonger?  company  of  Chester  against  Radford  (a),  the  T^^Q 
Exchequer  Court  of  Equity  of  Chester  granted  a  trial  in  the    aueiy. 
county  palatine,  because  an  impartial  trial  could  not  be  had  in 
the  county  of  the  city. 

Such  has  always  been  the  invariable  rule,  unless  both  parties 
have  consented  to  a  trial  in  another  place :  and  even  in  those 
cases,  where  the  matter  has  arisen  in  a  distant  county,  and  there 
has  been  a  trial  at  bar  by  a  jury  of  the  county  of  Middlesex,  the 
form  of  the  suggestion  has  always  been,  that  the  jury  were  sum- 
moned from  the  next  adjoining  county.  And  in  the  present 
case,  the  county  palatine  is  the  next  adjoining  county,  where  the 
record  may  be  sent  by  mittimus. 

lord  Mansfield,  Ch.  J.  All  questions  concerning  trials 
sit  bar  must  depend  upon  their  own  circumstances.  Many  in- 
formations in  the  nature  of  a  quo  warranto,  upon  which  the  ex- 
istence of  corporations  depended,  have  been  tried  at  Nisi  Prius, 
and  many  at  bar.  The  only  rule  therefore  to  go  by  is  the  judg- 
ment which  the  Court  shall  form  0/1  the  nature  of  the  issues  and 
their  dependences.  Now  it  seems  to  me  as  clear  as  possible  that 
no  question  of  magnitude  can  arise  in  this  case  to  render  a  trial. 
at  the  bar  of  this  Court  necessary.  Many  of  the  issues  will  ad- 
mit of  no  litigation,  such  as,  that  it  is  a  corporation  by  prescrip- 
tion ;  and  the  granting  in  fact  of  the  charter  by  Car.  2. ;  and 
some  others  are  only  consequential.  The  great  question  is  on 
the  acceptance  of  the  charter  of  Car.  2. ;  but  that  cannot  involve 
in  it  much  difficulty.  We  know  the  obloquy  under  which  char- 
ters granted  at  that  time  lie.  As  my  Lord  Hardwicke  said  (*), 
they  have  never  received  any  countenance  in  Westminster  Hall ; 
and  he  would  never  give  any  opinion  in  support  of  them,  unless 
the  strongest  evidence  were  laid  before  the  Court  of  their  having 

been  accepted  and  uniformly  acted  under.     Therefore  there  is 

no  ground  in  this  case  for  a  trial  at  bar. 
Then  the  next  consideration  is,  where  it  shall  be  tried.   Now, 

with  .regard  to  that,  all  local  questions  which  arise  in  a  county 
Ratine  must  be  tried  there  (c).   In  the  present  case,  the  matter 
locally  in  the  county  of  the  city  of  Chester.     But,  by  the 
:cstion  which  has  been  entered  upon  the  record,  it  appears 
thst^     an  impartial  trial  cannot  be  had  there,  therefore  it  must  be 

(«)  2  Ltd.  33.  (*)  In  X.  v.  Johnson.  (<)  4  //m#.  %i%. 

B  b  a  tried 
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1786.    tried  in  the  next  county:  but  that  must  mean  the  next  county 
where  the  kings  writ  of  venire  runs.    The  county  palatine  of 


The^lJ,°  Chester  cannot  be  called  the  next  county  for  this  purpose,  be- 
Ami&t.  cause  the  king's  writ  of  venire  does  not  run  there.  All  this  I 
take  to  have  been  fully,  finally,  and  in  point,  established  in  the 
Berwick  case.  And  though  Northumberland  was  not  there  said 
expressly  to  be  the  next  county  where  the  kings  writ  runs,  yet 
it  was  taken  for  granted  that  it  was  so. 

For  the  same  reason,  where  a  matter  arising  in  Wales  is  tried 
in  the  next  county,  it  is  never  tried  in  the  county  palatine  of 
Chester,  but  always  in  the  next  English  county  where  the  king's 
writ  runs. 

Buller,  J.  It  is  observable  that  there  is  no  instance,  except 
that  of  the  King  and  Johnson,  where  the  Court  has  ever  sent  a 
record  by  mittimus  to  be  tried  in  a  county  palatine,  where  die 
fact  did  not  arise  there;  and  I  very  much  doubt  the,powcr  of 
the  Court  to  do  it.  It  is  not  quite  clear  when  the  doctrine  of 
•ending  records  by  mittimus  into  counties  palatine  was  first 
taken  up;  but  in  the  n  Wil.  3.  (a)  the  Court  expressly  said 
that  they  could  not  order  a  trial  in  the  county  palatine  of  Lan* 
caster  f  and  therefore  they  sent  the  record  to  be  tried  in  JV4- 
sbire,  as  being  the  next  county. 

Then  as  to  the  meaning  of  the  expression  of  the  next  English 
county;  it  is  sufficiently  explained  jn  Plowd.  200.  where  the  rea- 
son given  for  directing  the  venire  to  the  sheriff  of  Hereford  was, 
because  the  town  of  Cardiff1  was  in  the  county  of  Glamorgan  in 
Wales,  where  a  sheriff  of  this  kingdom  of  England  cannot  intermed- 
dle. From  this  reason  it  is  manifest  that  it  must  be  the  next  En* 
glisb  county  where  the  king's  writ  of  venire  runs.  That  is  the 
only  way  of  accounting  for  the  Welch  causes  having  always  been 
tried  in  the  next  English  county  where  the  venire  runs,  and  not 
in  Chester,  though  in  fact  that  is  nearer  to  Wales. 

Rule  discharged; 
And  the  venire  awarded  into  the  county  of  Sakf. 

(*)  Vid.  l%  Mid.  313. 


The 
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1786. 


The  Kino  against  Egginton.  Ti 


rpHE  defendant  had  received  in  his  character  as  overseer  of  A  specific 
•*•   the  poor  4/.  previous  to  his  bankruptcy,  which  was  on  J^reccTved 
the  5th  of  December  1785:  but  his  accounts  were  not  made  out  J*  t*fJ?[' 
till  the  Easter  following ;  and  he  had  afterwards  been  commit-  poor  u  not 
ted  («)  to  Worcester  gaol  by  two  justices,  for  not  paying  over  the  JJ^J| £J* 
4/.  as  the  balance  of  his  accounts.  p""*  w- 

Ersldne  moved  on  a  former  day  (b)  for  a  rule  to  shew  cause  nission  of 
why  a  writ  of  habeas  corpus  should  not  issue,  directed  to  the  to*"?* 

« •  1  irj  igiintt  nun, 

gaoler  at  Worcester,  commanding  him  to  bring  up  the  defendant,  before  bis 
in  order  that  he  might  be  discharged  out  of  custody,  on  the  2d*££i*£ 
ground  that  this  sum  for  which  he  had  been  committed  to  gaol  [«  E<"*>  *©•] 
was  a  debt  existing  previous  to  the  bankruptcy,  and  ought  have 
been  proved  under  the  commission ;  and  the  defendant  had  since 
obtained  his  certificate. 

But  the  Court,  on  account  of  the  situation  of  the  defendant, 
who  was  not  able  to  bear  the  expense  of  it,  dispensed  with  the 
necessity  of  bringing  him  up  by  habeas  corpus,  and  granted  a 
rule  to  shew  cause  why  the  defendant  should  not  be  discharged 
out  of  custody. 

Caldecott  now  shewed  cause,  and  contended  that  as  the  defen- 
dant was  not  compellable  to  give  in  his  accounts  till  14  days  after 
Easter,  this  sum  which  he  had  received  in  his  character  as  over- 
seer was  not  a  debt  due  at  the  time  when  the  act  of  bankruptcy 
was  committed.  That  it  was  impossible  for  any  parishioner  to 
have  sworn  in  December  1785,  which  was  prior  to  the  time  when 
the  defendant's  accounts*  were  delivered  in,  to  the  existence  of 
any  debt,  much  less  could  he  have  sworn  to  the  quantum  of  such 
debt  This  therefore  was  not  a  debt  capable  of  being  proved 
under  the  commission. 

Erstine,  in  support  of  the  rule,  insisted  that  when  the  accounts 
were  delivered  in,  it  appeared  that  this  sum  was  received  ante* 
cedent  to  the  bankruptcy.  That  the  accounts  specified  at  what 
time  each  particular  sum  was  received  •,  and  that  the  defendant 
had  sworn  expressly  that  this  sum  of  4/.  was  received  by  him 
before  the  5th  of  December  1785.  That  according  to  a  maxim 
at  law,  id  cerium  est  quod  cerium  reddi  potest,  this  debt  might 

(a)  17  O(o.  a.  (.  38.  (*)  Tuadajy  Jnt  »7tb. 

have 
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1786.     have  been  ascertained  by  any  parishioner  so  as  to  have  enabled 
him  to  prove  it  under  the  commission. 


The  Kino 


ag^nit  !*>*&  Mansfield,  Ch.  J.  This  money  was  deposited  in  the 
Eoginton.  defendant's  hands  for  the  use  of  the  parish,  which  they  had  no 
right  to  call  for  till  a  fortnight  after  Easter  1786;  therefore  till 
that  time  he  was  able  to  retain  it.  But  this  debt  only  arises 
upon  the  defendant's  conversion  of  it  to  his  own  use,  which  is 
not  till  after  the  bankruptcy.  Therefore  the  defendant  is  not  en- 
titled to  be  discharged. 

Buller,  J.  This  motion  can  only  be  sustained  on  the 
ground  that  the  parishioners  had  a  cause  of  action  against  the 
defendant  before  his  bankruptcy :  but  at  that  time  they  could 
not  have  sued  him  for  this  debt.  And  even  if  this  sum  had  been 
kept  by  itself,  the  bankrupt's  assignees  could  not  have  touched 
it.  The  defendant  was  a  mere  trustee  for  the  parish ;  and  I 
cannot  think  that  his  bankruptcy  discharged  him  from  his  office 
of  overseer. 

Rule  discharged. 
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CASES 


ARGUED  AND  DETERMINED 


IN  THE 


COURT  OF  KINGS  BENCH, 


IN 


Michaelmas  Term, 

In  the  Twenty-Seventh  Year  of  the  Reign  of  George  III. 


On  the  first  Day  of  this  Term,  John  Wilson*  Esq.  of  the  Middle 
Temple,  one  of  His  Majesty's  Counsel,  was  called  to  the  De- 
gree of  Serjeant  at  Law,  and  gave  Rings  with  this  Motto, 
"  Secundis  Labor ibus"  On  the  next  Day  he  took  his  Seat  on 
the  Bench  in  the  Court  of  Common  Pleas,  in  the  Room  of 
the  late  far.  Justice  Nares,  and  on  the  15th  November  kissed 
Hands  on  being  Knighted.  1786. 


Da  vies  against  James.  ffifSSL 

A  N  action,  brought  in  the  County  Court  of  Monmouth,  was  w^^e. 

■*^-  ^removed  by  the  defendant  into  this  Court  by  a  recordari  fendant re- 

facias  bquelam :  on  which  the  plaintiff's  attorney  obtained  an  codings  by 

order  for  time  to  declare;  and,  within  a  few  days  afterwards,  ■  «**»' 

hearing  from  the  plaintiff  that  he  would  not  proceed  because  the  Lm  from  a 

cause  in  the  inferior  Court  had  been  commenced  to  recover  only  courUnto 

three  shillings,  gave  notice  thereof  to  the  defendant's  attorney,  one  °f  &* 

who  signed  judgment  of  nonpros.  Courts,  and 

'  The  defendant  had  obtained  a  rule  last  term  to  shew  cause  why  **™t§ ^ 

the  Master  should  not  tax  his  costs.  "  p™ »«  de- 

fault of  the 

plaintiff's  appearing,  he  is  intitled  to  costs.  Where  by  the  writ  each  party  has  a  day  to  appear  in 
Court,  and  the  defendant  may  be  damnified  by  the  plaintiff's  not  appearing,  he  may  appear  and  de- 
mand him  ;  and  if  the  plaintiff  do  not  appear,  the  defendant  is  intitled  to  sign  judgment  of  nortfns, 
and  to  have  his  costs. 

Baldwin 
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1786.        Baldwin  now  shewed  cause,  and  relied  on  there  hiring  been 

■  ■    '         no  instance  in  which  the  Master  had  been  directed  to  tax  the  de- 

m£t     fondant's  costs,  when  the  proceedings  were  removed  from  an  in*- 

Jamcs.    ferior  Court  by  the  defendant  by  a  recor dari  facias  loquelam,  and 

when  the  plaintiff  had  not  appeared ;  because  in  actions  of  this 

kind  the  plaintiff  cannot  be  compelled  to  appear. 

He  also  insisted  that  the  plaintiff  could  not  be  considered  as 
having  made  himself  a  party  to  the  suit,  by  his  attorney's  having 
applied  for  time  to  declare;  since  that  application  had  been  made, 
not  by  any  authority  from  the  plaintiff  himself,  but  for  the  puiv 
pose  of  gaining  time  to  learn  from  him,  as  he  was  in  the  coun- 
try, whether  he  would  proceed  or  not. 

Douglas  supported  the  rule  on  two  grounds ; 

1  st,  That  in  all  cases  when  a  cause  is  removed  here  from  an 
inferior  Court  by  a  recor dart  facias  loquelam,  and  the  plaintiff  does 
not  prosecute  his  suit,  the  defendant  is  entitled  to  sign  judgment 
against  him,  and  to  have  his  costs.  The  word  nonsuit,  as  used  in 
the  statutes  (*),  extends  to  nonpros;  for  it  means  any  relinquish- 
ment of  the  suit.  The  Master's  doubt  arose  from  a  dictum,  which 
'  is  to  be  found  in  the  books  of  practice,  that  when  the  defendant 
removes  a  cause  from  an  inferior  Court,  he  cannot  nonpros  the 
plaintiff  for  not  declaring,  because  the  plaintiff  is  not  bound  to 
follow  him.  But  that  rule  only  holds  in  cases  where  the  cause 
is  removed  by  habeas  corpus,  and  not  by  recor  dart;  which  distinc- 
tion is  evidently  founded  on  this  reason,  that  in  the  former  case 
the  record  itself  is  left  in  the  inferior  Court,  and  only  an  account 
or  history  of  the  proceedings  transmitted  to  the  superior  one  (&); 
but  in  the  latter  case,  the  original  process  is  made  a  record  of 
this  Court.  The  plaintiff  can  have  no  just  reason  to  complain 
of  any  hardship  by  the  Court's  compelling  him  to  follow  the  suit 
here,  because  the  defendant  cannot  remove  it  by  recordari  with* 
out  assigning  a  sufficient  cause  (c)  to  warrant  the  removal ;  the 
writ  itself  expresses  it.  And  as  the  defendant  was  entitled  to 
sign  judgment  of  nonpros,  he  is  likewise  entitled  to  have  his  coats. 
But, 

idly,  If  the  plaintiff  were  not  bound  to  follow  the  suit  here, 
yet  in  this  particular  case  he  has  made  himself  a  party  to  the  suit 
in  tins  Court,  by  applying  for  a  rule  for  time  to  declare.  This 
brings  him  into  Court  as  much  as  if  he  had  actually  filed  his 
declaration. 

.  •  ■ 

(a)  13  H.  8. #• 15.    23  C*r.  a.  H .  a.  £.  a.  sad  4  Jm*  1.  *  $• 

(*)Sa/i.  35*,  (c)  Fa*.  IK  B.  7a 

ButXBKf 
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Buller,  J .    The  Master  thought  in  this  case  that  he  was  not     1 786. 

at  liberty  to  tax  the  defendant  his  costs  under  the  13  Car.  2.  st.  2. — 

«?.  2. ;  and  I  agree  with  him  in  that  5  because  that  act  is  confined     ^25 
to  suits  commenced  in  the  superior  Courts.     But  a  prior  sta-    Jambs. 
tute  (a)  makes  this  matter  very  clear,  which  says,  that  if  a  party 
be  intitled  to  his  judgment,  he  is  intitled  to  costs.    Then  the   . 
question  is,  Whether  the  defendant  be  intitled  in  this  case  to  his 
judgment  ?  That  depends  on  the  nature  of  a  recordari.    There 
is  no  such  distinction  between  an  habeas  corpus  and  a  recordari  as 
the  defendant's  counsel  has  taken,  as  far  as  relates  to  this  point; 
for  an  habeas  corpus  does  remove  die  suit.    Lord  Chief  B.  GSfc 
bert%  in  his  Law  of  Replevin  (£),  says,  in  a  habeas  corpus  the  plain- 
tiff must  follow  the  body  of  the  prisoner. 

The  general  rule  is,  that  where  by  the  writ  each  party  has  a 
day  in  Court,  and  the  defendant  may  be  damnified  by  not  appear- 
ing, he  may  appear  and  demand  the  plaintiff,  and  this  even  though 
die  writ  be  not  returned;  as  upon  a  capias %  exigent,  or  distringas.. 
38  ££3. 20.  3  H*  7A.pl.  10.  Gilo.  Law  of  Rep.  138.  Then 
what  is  a  writ  of  recordari?  It  is  a  summons  to  both  parties ;  for 
it  requires  the  sheriff  to  record  the  plaint,  to  have  it  in  Court  on  a 
certain  day,  and  to  prefix  that  day  to  both  parties,  that  they  may 
be  there.  Fitz.  N  B.  70.  By  this  writ  therefore  both  the  par- 
ties have  a  day;  and  the  defendant,  being  bound  to  appear,  may 
be  damnified  if  he  does  not:  then  if  the  plaintiff  do  not  appear, 
the  defendant  is  intitled  to  judgment.  It  follows  from  hence 
that  he  is  likewise  intitled  to  his  costs;  not  indeed  on  the  sta- 
tute of  Charles  the  Second,  but  on  that  of  4  Joe.  I.  c.  3. ;  where- 
by if  any  person  shall  commence  any  action  in  any  Court,  where- 
in the  plaintiff  or  defendant  might  have  costs,  in  case  judgment 
should  be  given  for  him,  and  the  plaintiff  after  appearance  be 
nonsuited,  or  a  verdict  pass  against  him,  then  the  defendant  shall 
have  his  costs.  The  words  of  the  statute  "  in  any  Court"  are 
not  confined  to  superior  Courts. 
Per  Curiam  (c). 

Rule  absolute  (</). 

(«)  4  J**-  X.  c.  3.  (b)  148. 

(*)  tFUUt%  Justice,  was  not  able  to  attend  the  whole  of  this  term,  on  account  of 
illness. 

(4  To  a  question  from  the  Bar  th*  next  day,  Whether  it  was  to  be  understood  that 
the  decision  nasi  been  made  solely  on  the  ground  of  the  plaintiff's  having  appeared  in 
this  Court  by  the  order  tor  time  to  declare,  The  Court  (Athburtt  and  £*#*•,  Justices,) 
answered  in  the  negative. 

The 
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Afa.8th. 


Where  a  pa- 
rish consists 
of  several 
townships, 
some  of 
which  main- 
tain their 
•wn  poor, 
and  have 
immemori- 
allyhad 
overseers 
separately 
appointed, 
the  Court 
[7J5«i/. 

will  grant  a 
mantlamm 
for  the  sepa- 
rate ap- 
pointment of 
overseers  for 
the  remain- 
ing town- 
ships* 

tyheresuch 
a  parish  has 
imraemori- 
ally  had 
more  than 
4  overseers, 
that  is  a 
proof  that 
they  cannot 
have  the  be- 
nefit of  the 
43  Elix.  and 
entitles  each 
township  to 
have  sepa- 
rate over- 
seers. 
Wherever 
there  is  a 
constable, 
there  is  a 
township. 
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The  King  against  Sir  Watts  Horton,  Bart. 

and  Another. 

A  RULE  had  been  obtained  last  term,  calling  upon  the  de- 
'*•**  fendants,  who  were  justices  of  the  peace  for  the  county  of 
Lancaster,  to  shew  cause  why  a  mandamus  should  not  issue, 
commanding  them  to  appoint  two  overseers  for  the  township  of 
Pilswortb  in  the  said  county. 

This  morion  was  founded  on  affidavits,  which  stated  that  the 
parish  of  Middleton  consists  of  eight  separate  and  distinct  town- 
ships or  villages,  to  wit,  Middleton,  Thornham,  Hopwood,  Pits* 
worth,  Birtle  cum  Bamford,  Asbwortb,  Ainswortb'%  and  Great 
Lever,  each  of  which  has  immemorially'had  a  separate  constable 
and  churchwarden.  That  Ainswortb  and  Great  Lever,  from 
time  immemorial,  and  Asbwortb  for  the  space  of  about  seventy 
years,  have  had  separate  overseers.  That  before  the  separation 
of  Asbwortb,  there  was  a  joint  appointment  of  six  overseers  for 
the  six  townships,  one  out  of  each,  who  made  a  general  rate  or 
assessment  for  the  poor  of  all  the  six  townships,  and  that  each 
overseer  acted  within  his  own  township ;  but  that  at  the  end  of 
the  year  then  was  a  general  settlement  of  all  disbursements,  and 
the  expenses  borne  equally  by  all.  That  since  the  separation 
there  has  been  a  like  joint  appointment  of  five  overseers  for  the 
remaining  five  townships,  who  have  acted  in  the  same  manner 
as  before  the  separation.  That  the  parish  of  Middleton  could 
not  reap  the  benefit  of  the  43  Elix.  in  relation  to  the  main- 
tenance, relief,  and  government  of  its  poor,  on  account  of  its 
largeness,  being  14  miles  in  length  and  ten  in  breadth,  and  also 
on  account  of  its  great  population,  and  because  three  out  of 
the  said  eight  townships  maintained  their  own  respective  poor. 
That  the  defendants  were  requested  at  the  last  annual  meeting 
to  appoint  two  overseers  for  the  township  of  Pilswortb,  which 
they  refused. 

On  the  other  hand,  several  affidavits  were  read  against  the 
rule,  which  stated  that  the  parish  of  Middleton  consists  of  four 
distinct  and  separate  townships,  viz,  Middleton,  Asbwortb  9  Ains- 
wortb, and  Great  Lever,  and  that  the  township  of  Middleton  con- 
sists of  five  separate  hamlets  or  precincts,  and  not  separate  town* 
ships.  That  the  rates  and  assessments  had  been  made  generally 
for  the  township  of  Middleton  at  large,  and  not  for  each  separate 

district; 
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district ;  and  that  the  overseers1  accounts  had  been  made  out  in     178& 
the  same  manner.  '" 

Ershine  and  Shepherd  shewed  cause  against  the  rule,  and  con-    \l]^Q 
tended  that,  in  order  to  lay  a  ground  for  the  Court  to  grant  the  Sir  Watts 
mandamus,  it  would  be  necessary  to  shew  two  Jthings;  ttf,  Tint   ^  ^ 
this  district  of  Pilsvmrtb  is  a  townships  and,  2*Uyf  That  k  can-      *«• 
not  enjoy  the  benefit  of  the  statu  43  Eliz. 

As  to  the  first ;  it  appears  that  PUswortb  is  only  a  hamlet, 
which,  with  four  others,  constitutes  the  township  of  Middlitm% 
and  is  not  a  township  of  itself:  For  it  is  stated,  That  the  over- 
seers have  been  appointed,  and  the  assessment  made,  front 
time  immemorial,  generally  for  the  township  of  Middletm,  and 
not  for  the  five  districts  separately. 

idly,  It  does  not  follow  that  though  Pilsworth  should  be  a 
township,  yet  that  it  must  be  separated.    The  affidavits  should 
have  stated  special  grounds  for  the  Court  to  see  that  Pilsworth 
was  precluded  from  enjoying  the  benefit  of  the  43  Eliz.    But 
they  only  state  generally  that  the  parish  of  Afiddleton,  of  which  it 
is  a  part,  cannot  reap  the  benefit  of  that  statute,  without  alleging 
any  other  reasons  than  those  of  the  largeness  and  population  of 
the  parish ;  and  that  three  districts  had  already  been  separated 
from  the  other  five.     In  the  case  of  Peart  and  Westgarth  (*)* 
where  the  parish  was  larger  than  in  the  present  instance,  the 
Court  did  not  think  that  a  sufficient  reason  for  dividing  it.   And, 
is  to  the  extent  of  its  population,  no  additional  increase  is  stated 
from  whence  any  new  inconvenience  has  arisen :  but  on  die 
contrary  the  circumstance  of  the  three  townships  having  been 
separated  affords  a  reason  for  refusing  the  rule,  as  die  number  of 
inhabitants  in  the  remaining  districts  must  be  considerably  less 
than  that  of  the  whole  parish  before  such  separation  took  place. 
The  township  of  Middleton  has  hitherto  enjoyed  the  benefit  of 
the  statute  of  EHz.  without  interruption.     And  even  in  the  case 
tf  Peart  and  Westgarth,  where  there  had  been  a  contrary  usage 
for  40  years  under  an  order  of  Sessions,  this  Court  was  of  opinion, 
that  as  the  inability  of  the  parish  to  reap  the  benefit  of  the  sta- 
tute of  Elizabeth  did  not  appear,  the  overseers  ought  not  to  be 
appointed  by  virtue  of  the  13  and  14  Car.  2.  e.  12.    In  the  case 
if  die  King  and  UttocceUr  (*),  the  same  rule  was  established* 

It  is  stated  in  the  affidavits  that  each  of  the  five  overseers  did 
die  duty  of  his  particular  district ;  die  same  reason  was  relied 
upon  in  the  case  of  the  King  against  the  justices  of  Middles**  (c), 

(«)  3  Aim  16x0.  (*)  0MV/.333,    dftf*  (0  Bitt.!*]. 

where 
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1786.    where  overseers  had  always  been  appointed  for  the  parish  of 
Kentish  Town,  which  included  Pancras;  out  of  which  latter 


^^JjJJ *  place  one  of  the  overseers  had  constantly  been  taken,  who  did 
SirWATTs  the  duty  of  that  particular  district.    That  was  urged  as  a  ground 
and*Anol'  &*  dividing  the  parish,  but  the  Court  said  that  it  was  only  an 
***-      internal  regulation,  and  they  refused  the  mandamus. 

Bearcrcft  and  Cockell,  contra,  contended  that  where  there  is 
a  constable,  there  is  necessarily  a  township.  Here  it  is  agreed 
on  both  sides  that  there  is  a  constable. 

But  what  is  decisive  in  the  present  case  is,  that  it  appears  to 
have  been  always  necessary  for  the  parish  of  Afiddleton  to  have 
five  overseers,  which  is  a  proof  that  it  could  not  enjoy  the  bene- 
fit  of  the  43  JEfiz.  which  confines  the  number  to  Jour. 

They  were  then  stopped  by  the  Court. 

AsHfcURST,  j.  This  is  a  very  plain  case.  It  has  been  argued 
against  the  rule,  that  if  the  Court  should  grant  a  mandamus  to 
appoint  separate  overseers  for  the  township  of  Pilswortb,  one  of 
the  five  remaining  districts,  it  will  necessarily  follow  that  the 
others  will  be  entitled  to  the  same  privilege.  But  that  argument 
applies  equally  the  other  way ;  for  as  soon  as  the  other  three 
townships  were  separated,  the  remaining  five  had  a  right  to  be 
so.  It  is  clear  that  the  parish,  as  a  parish,  cannot  have  the  be- 
nefit of  the  statute  43  Elvz.  because  it  has  always  had  a  greater 
*  number  of  overseers  than  are  allowed  by  that  act.  Therefore 
upon  that  ground,  as  well  as  upon  the  former,  that  the  other 
three  townships  have  had  separate  overseers,  I  am  of  opinion  that 
the  five  remaining  ones  are  also  entitled  to  have  them. 

Bullbr,  J.  The  parties  applying  for  this  rule  must  neces- 
sarily make  out  two  points  before  they  can  succeed.  First,  that 
this  is  a  township.  And,  secondly,  that  it  cannot  have  the  be* 
nefit  of  the  43  Eliz. 

The  last  is  the  point  which  has  been  most  relied  on:  for  as 
to  die  first,  it  certainly  is  a  township.  Wherever  there  is  a 
constable,  there  there  is  a  township.  There  may  be  a  constable 
for  a  larger  district  than  a  township,  but  not  for  a  smaller.  The 
doubt  in  many  of  the  cases,  whether  such  a  place  was  a  town* 
ship  or  not,  has  arisen  where  there  was  no  constable. 

Then  the  remaining  question  is,  Whether  the  township  of 
Pilswortb  can  have  the  benefit  of  the  43  Eliz.  ?  What  is  a  deci- 
sive answer  against  that  is,  that  the  other  three  townships  have 
separate  overseers.   We  must  consider  what  is  meant  bjtkiene- 

J* 


ik  tbs  TwiOTY-wiNTii  Yxab  op  GEORGE  HL  377 

fit  of  the  statute.    It  is  that  the  parish  may  maintain  their  own     178& 
poor,  as  a  parish  :  for  unless  they  can  do  it,  as  sucb9  they  cannot 


hare  the  benefit  of  that  statute.  Now  it  is  here  stated  that  three  Tbt]j£a 
of  the  townships  maintain  their  own  poor  5  but  unless  they  all  SvVatts 
join,  they  cannot  reap  the  benefit  of  the  statute.  and 

It  has  been  argued  that  the  parties  applying  for  the  mandamus  then 
should  have  shewn  special  reasons  to  the  Court  why  they  cannot 
have  the  benefit  of  the  statute.  But  in  fact  they  hare  done  so* 
for  they  have  stated  the  largeness  of  the  parish,  and  its  great 
population,  which  circumstances  are  not  denied  by  the  other 
side.  Independently  of  these  reasons,  another  ground  laid  for 
the  mandamus  is  that  the  five  remaining  townships  require  fife 
overseers.  If  from  necessity  they  must  have  five  overseers  to 
govern  their  poor,  that  affords  a  strong  argument  to  prove  that 
even  if  these  five  comprehended  one  parish,  independent  of  the 
other  three,  yet  they  could  not  enjoy  the  benefit  of  the  43  BBw. 
which  allows  only  four  overseers. 

The  cases  which  have  been  mentioned  were  all  rightly  de- 
rided, but  they  do  not  apply  to  the  present.  As  to  the  case  of 
Peart  and  Westgarth  (0),  the  parish  had  enjoyed  the  benefit  of  , 
die  statute  of  Elizabeth  for  120  years.  After  such  a  length  of 
time,  the  Court  said  that  they  must  have  shewn  to  them  some 
strong  reasons  to  induce  them  to  believe  that  it  could  not  be 
continued,  before  they  would  appoint  overseers  in  a  different 
manner  from  that  pointed  out  by  the  statute  of  Elizabeth,  not- 
withstanding  any  intervening  custom  for  40  years:  but  no 
sufficient  reason  appearing,  they  directed  one  joint  appointment 
for  the  whole  parish.  Next,  as  to  the  case  of  the  King  against 
the  justices  of  Middlesex  (b),  it  appeared  most  clearly  that  the 
parish  of  Kentish  Town  could  have  the  benefit  of  the  statute  of 
Elizabeth.  There  were  two  overseers  appointed  for  the  whole 
parish,  which  was  sufficient  to  answer  the  purposes  of  the 
statute.  Then  as  to  the  case  of  the  King  and  Uttoxeter  (c)9  the 
answer  to  it  is,  that  the  parish  did  not  shew  that  they  could  not 
have  the  benefit  of  the  43  Eli** 

Per  Curiam(d)9 

Rule  absolute  (#). 

(*)  3  Butt.  X610.  (I)  But.  17.  (*)  Dmgl  33*. 

(4  LA  Mamt/UUmu  not  able  to  attend  an  this  or  any  subsequent  day  in  tnetenn. 
(Q  VuLJi.v.  JU  UMttmat  4  l*gb.    Pott.  3V0I746.S  and*. ?. £ ifcw** 

Birch 
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Frhk  Birch  against  Wright. 

Nov.ioxh.  

Aaactlop  HPHTS  was  an  action  for  use  and  occupation,  tried  at  the 
^4**  Sittings  at  Westminster,   after  last  Easter  Term,  before 

may  be  Buller,  J.  when  a  verdict  was  found  for  the  plaintiff,  subject  to 
^pantee  ^  opinion  of  the  Court  of  Kings  Bench,  on  a  case  which  stated 
of  an  annui-  in  substance  as  follows : 

Cy  after  a 

recovery  in  That  the  defendant,  before  the  1 8th  of  July  1777,  was  tenant 
ejectment     £rom  yCar  tQ  yCar  qC  ^  jan(js  jn  qUC8t;on  t0  Mr.  Bowes,  at  the 

tenant,  who  yearly  rent  of  223/.  \os. — payable  half  yearly,  viz.  on  the  I2th 

lesrion^nt   <&  May  and  the  2  2d  of  November. 

der  a  demise      That  byindenture  of  1 8th  of  July  1777,  Mr.  Bowes  and  his 

to  year,  for   wife  Lady  Stratbmore  granted  annuities  to  several  persons  therein 

Ms  tondTat  namcd  for  *c  life  of  Lady  Strathmore ;  and  they  covenanted  to 

the  time  of  levy  a  fine  to  the  use  of  the  plaintiff  and  Mr,  Goostrey  (who  is 

Swjrantee,  ^^  dead)  upon  trust  to  receive  the  rents  and  pay  the  annuities 

anthJ°dT     out  of  them,  and  then  to  pay  the  residue  to  Mr.  Bowes  and  Lady 

of  the  de-     Stratbmore.    That  a  fine  was  levied  accordingly. 

Sj^Jf       That  the  defendant  paid  all  the  rent  which  was  due  on  the 

ejectment;  r  •  •  • 

btttnot af-   22d  0f  November  1784,  except  81/.  15/.  to  Mr.  Bowes,  which 

ST.R.      sum  of  81/.  15/.  is  still  unpaid;  and  no  rent  has  been  paid  by 
7. 1 H.    thc  defendant  since  that  time. 

BL  3x1.    6 

T.R-aio.       That  in  May  1785,  the  plaintiff  and   Goostrey  brought   an 
3  Mda.449>]  ejectment  against  the  defendant,  and  laid  the  demise  on  the  6th 
of  April  ilS $. 

That  in  Trinity  Term  1785,  they  obtained  judgment ;  and  in 
September  1785  gave  notice  to  the  defendant  of  their  title,  and 
required  him  to  attorn  to  them  and  to  pay  to  them  the  money 
already  in  his  hands :  but  the  defendant  refused  to  attorn*  and 
thereupon  a  writ  of  possession  was  executed,  and  the  defendant 
quitted  the  premises  mentioned  in  the  declaration. 

That  Lady  Stratbmore  is  still  living. 

The  question  for  the  opinion  of  the  Court  is,  Whether  the 
plaintiff  is  entitled  to  recover  any  and  what  sum  of  money  in 
this  action  ? 

This  case  was  argued  in  last  Trinity  Term  by  Cbambre  for  the 
plaintiff,  and  Law  for  the  defendant ;  and  again  on  this  day  by 
Ccwper  for  the  plaintiff,  and  Mingay  for  the  defendant.  But  as 
the  Court  in  giving  judgment  wei>t  so  fully  into  all  the  points 
made,  and  cases  cited,  at  the  bar,  it  is  thought  unnecessary  to 
state  the  arguments  at  length. 

Ashhurst, 
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Ashhurst,  J.    It  is  very  material  to  distinguish  the  different    1 786. 
dates  and  rimes:    From  the  6th  of  April  1785  to  the  rime  of 


Bit  eg 


recovering  in  the  action  of  ejectment,  in  my  opinion  the  plain-         .^ 
tiff  is  precluded  from  recovering  in  this  form  of  action ;  for  that   Wuobt. 
would  be  blowing  both  hot  and  cold  at  die  same  time,  by  treat- 
ing the  possession  of  the  defendant  as  that  of  a  trespasser,  and 
that  of  a  lawful  tenant,  during  the  same  period.    The  plaintiff 
cannot  first  recover  in  ejectment,  and  then  for  use  and  occupation 
for  the  rime  subsequent  to  the  day  of  the  demise  in  such  ejectment. 
But  as  for  the  rent  due  antecedent  to  the  rime  of  the  demise, 
there  is  no  doubt  but  this  action  is  maintainable.     For  the  sta- 
tute of  the  4th  of  Ann  having  rendered  attornment  unnecessary, 
and  having  put  the  party  in  the  same  situation  by  the  convey- 
ance as  if  the  tenant  had  attorned,  he  is  to  be  considered  in  pos- 
session ;  and  then,  as  there  is  no  deed  between  these  parries,  he 
may  maintain  this  action  for  use  and  occupation.    Moss  v.  Gal- 
bmmrt  (0)  is  expressly  in  point,  and  stronger  than  the  present 
case.    So  that  the  plaintiff  may  recover  all  the  rent  due  at  the 
time  of  notice  given  which  remained  in  his  hands,  and  must  be 
considered  as  landlord  from  such  rime,  provided  the  tenant  be 
not  prejudiced  by  the  payment  of  any  rent  before  notice. 

The  question  then  is,  whether  bringing  an  ejectment  is  a  bar 
to  an  action  for  use  and  occupation  for  rent  due  before  the  time 
of  the  demise  ?  In  my  opinion  it  is  not,  for  the  actions  are  not 
inconsistent.  The  landlord  admits  him  to  be  tenant  till  the  6th 
of  April  1785,  and  consequently  is  entitled  to  rent  before  that 
period ;  and  after  that  he  considers  him  a  trespasser. 

Bullbk,  J.    Upon  this  case  two  questions  have  been  argued; 
1st,  Whether  the  plaintiff  be  entitled  to  any  of  the  rents  and 
profits  of  the  lands  occupied  by  the  defendant  ?  and, 

adly,  Supposing  him  to  be  entitled  to  them,  whether  he  can 
recow  them  in  this  form  of  action  ? 

The  material  thing  to  be  considered  is,  who  are  the  parties  in 
die  business,  and  what  arc  their  respective  interests. 

First,  I  will  begin  with  the  defendant, '  who  is  the  tenant. 
He  originally  came  into  the  estate  as  tenant  from  year  to  year  to 
Mr.  Bowes  ;  he  was  so  at  the  time  of  the  conveyance  from 
Mr.  Bows  to  the  plaintiff,  and  he  continued  to  hold  the  estate, 
as  such,  without  any  new  agreement  or  notice  of  the  conveyance 
till  rite  ejectment  was  brought.  Whilst  he  was  tenant  to  Mr. 
Bouxs%  he  clearly  was  entitled  to  six  months*  notice  before 

(«)  /toff.  a6$. 

-  8  the 


38#  CASES  in  MICHAELMAS  TERM, 

1786*    the  end  of  a  year  to  quit,  and  he  could  not  have  been  turned 
out  without  it.    I  hold  that  he  was  entitled  to  the  same  notice 


Bl2£*  from  tIlc  P^tiff  before  he  could  be  evicted  ;  for  as  the  plain- 
Wright,  tiff  claims  under  a  conveyance  from  Mr.  Bows,  he  cannot  be  in 
a  better  situation  than  Mr.  Bowes  himself  was  He  stands  ex- 
actly in  the  place  of  Mr.  Bowes,  with  this  difference,  that  his 
title  is  subsequent  to  the  title  of  the  defendant.  I  mention  this 
difference  only  for  the  purpose  of  at  once  laying  the  case  of  Ketch 
and  Hall,  Dougl.  ai.  out  of  the  question.  There  a  mortgagor 
made  a  leas4  for  years  subsequent  to  the  mortgage,  and  that  lease 
was  holden  to  be  void  as  against  the  mortgagee. 

In  this  case  I  consider  the  defendant  as  holding  during  all  the 
time  under  a  demise  made  before  the  conveyance  to  the  plaintiff. 
For  if  a  tenant  from  year  to  year  hold  for  four  or  five  years9 
either  he  or  his  landlord  at  the  expiration  of  that  time  may  de- 
clare on  the  demise  as  having  been  made  for  such  a  number  of 
years.    So  it  is  expressly  laid  down  by  the  Court  in  Legg  v. 
Strwkvick,  Sail.  414. ;  though  in  the  next  preceding  page  there 
are  two  cases  which  at  first  seem  to  have  been  determined  other- 
wise ;  the  one  in  the  Court  of  Common  Pleas,  the  other  by  Holt, 
Gh.  J.  at  Nisi  Prius  :  but  those  are  short  loose  notes  jumbled  to- 
gether with  others,  and  not  to  be  relied  on.  Besides,  when  those 
cases  are  examined,  they  will  be  found  not  to  contradict  the  case 
of  Legg  v.  Strudwick.    That  in  the  Common  Pleas  was  Bcllasis 
and  Burbricb;  and  Salield(a)  states  it  thus :  on  a  lease  made  for 
a  year,  and  so  from  year  to  year  so  long  as  both  parties  pleased,  it 
frlUtt.fr]  was  adjudged  a  lease  for  two  years,  and  afterwards  at  will.  The 
same  case  is  reported  in  Lutw.  213. ;  and  it  was  an  action  for  a 
rescue  $  and  the  plaintiff  stated  in  his  declaration  a  demise  for  a 
year,  aqdso  from  year  to  year,  feV.,  and  he  distrained  for  a  year 
and  a  half's  rent.  It  was  objected  that  the  lease  determined  at  the 
end  of  one  year,  and  so  the  plaintiff  could  not  distrain  for  the  rent 
of  that  year  and  half  a  year  more :  but  it  was  answered,  and  so 
agreed  by  the  Court,  that  it  was  a  good  lease  for  two  years  at  th* 
least.    Two  years  covered  the  whole  time  which  was  material  in 
that  case ;  it  was  quite  unnecessary  to  say  what  would  be  the  effect 
of  the  lease  after  the  two  years,  and  therefore  the  Court  said  no* 
thing  about  it.  Much  less  did  they  say  that  after  the  two  years  it 
was  only  a  lease  at  mil  /  on  the  contrary,  the  expression  of  attte 
least,  imports  that  it  might  be  good  for  more.  The  other  is  a  case 
said  to  have  been  determined  by  Holt,  Ch.  J.  at  Nisi  Prms  at 
Lincoln  $  and  SaHcld  reports  it  thus :  If  A.  demise  lands  to  B* 

W  4x3. 
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for  a  year,  and  so  from  year  to  year,  this  ism*  a  lease  fir  two  fears     1786. 
§md  afterwards  at  will,  but  it  is  a  lease  for  every  particular  year, 
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and  after  the  year  is  begun  the  defendant  cannot  determine  the  fjjjj)} 
lease  before  the  year  is  ended.  But  in  a  lease  at  will,  the  de-  w*iw. 
fondant  may  determine  his  will  after  the  payment  of  his  rent  at 
the  end  of  a  quarter,  but  not  in  the  beginning,  lest  his  lessor 
should  lose  his  rent.  In  that  case  the  question  seems  to  hare 
been  whether,  after  the  third  year  commenced,  the  lessor  was 
entitled  to  the  whole  year's  rent,  and  Holt,  Ch.  J.  held  that  be 
was ;  because  the  tenant  could  not  determine  the  estate  in  the 
Huddle  of  the  year.  And  the  expression  fir  every  particular  year, 
does  not  mean  that  such  a  lease  operates  as  a  distinct  demise  for 
each  year  separately,  but  that  when  any  year  has  commenced ,  it 
ie  good  for  die  whole  of  that  year.  Besides,  if  the  case  admitted 
ef  any  other  construction,  yet  after  Legge  and  Strudwici,  which 
wat  decided  by  Holt  himself  in  this  Court  ten  years  afterwards, 
it  is  impossible  to  entertain  a  doubt  about  it. 

It  would  be  unjust  to  a  tenant  to  say  he  should  be  turned 
out  by  die  assignee  of  a  reversion,  or  by  any  person  claiming 
under  his  lessor,  when  he  could  not  be  turned  out  by  the  lessor 
himself.  On  the  other  hand  it  is  no  injustice,  it  is  no  hard- 
ship on  the  assignee  to  say,  he  must  comply  with  the  same  rules 
and  conditions  as  the  person  of  whom  he  bought  has  subjected 
himself  to. 

Whether  the  plaintiff  be  considered  as  a  mortgagee  only,  or 
as  a  purchaser,  or  assignee  of  the  reversion,  it  will  make  no  dif- 
ference in  this  part  of  the  case.  His  title  first  accrued  in  July 
1777 ;  it  was  too  late  then  to  give  notice  to  the  defendant  to 
quit  at  the  end  of  the  current  year,  for  that  expired  on  the  22d 
of  November.  The  defendant,  therefore,  at  the  time  that  the 
plaintiff*  title  accrued,  had  as  permanent  an  interest  in  the  es- 
tate till  the  aad  of  November  1778,  as  if  it  had  been  leased  to 
Aim  by  deed  till  that  time.  He  had  also  a  further  interest  in  it, 
determined  by  six  months9  notice  previous  to  that  time  ? 
'Inch  notice  never  having  been  given,  he  continued  rightful  te- 
to  someone  down  to  the  time  that  the  ejectment  was  brought.. 
This  brings  me  to  consider  who  is  entitled  to  that  rent  i 
t  depends  on  the  nature  and  effect  of  the  conveyance  from 
.  Bowes  to  the  plaintiff,  and  the  operation  of  the  statute  of 
4th  Ann.  c.  16.  And  whether  it  be  considered  as  a  mort- 
,  or  as  an  absolute  grant  of  the  reversion,  in  my  opinion  it 
make  no  difference.  There  is  in  some  respects  an  analogy 
you  I.  D  d  between 


382  CASES  in  MICHAELMAS  TERM, 

1786.    between  this  case  and  the  case  of  a  mortgage,  for  it  is  a  security 
for  money *  the  annuities  or  rents  are  to  be  paid  out  of  the 


*****  rents  anc*  Pro^ts> zn^  t^lcn  ^c  remainder  of  those  rents  and  pro- 
Waight.  fit6  is  to  be  paid  to  Mr.  Bowes.  So  in  the  case  of  a  mortgage, 
till  the  principal  is  called  for,  the  interest  is  to  be  paid  out  of 
the  rents  and  profits,  and  the  remainder  is  to  be  retained  by  the 
mortgagor.  In  both  cases  the  borrower  would  be  liable  to  pay 
it,  if  the  rents  and  profits  were  not  sufficient ;  but  that  is  by 
virtue  of  his  covenant.  In  other  respects  this  case  is  not  at 
all  like  a  mortgage;  for  a  mortgage  is  always  in  its  nature 
redeemable,  but  these  annuities  are  not  made  so.  And  I  hold 
that  this  is  a  grant  of  the  reversion,  and  not  a  mortgage. 

But  I  will  first  state  how  the  case  would  stand,  supposing 
Mr.  Bowes  and  the  plaintiff  are  to  be  considered  as  mortgagor 
and  mortgagee.  In  that  light  it  would  be  said  that  there  is  an 
-  implied  agreement  between  the  mortgagor  and  the  mortgagee, 
that  the  mortgagor  shall  hold  as  tenant  at  will  to  the  mortgagee, 
paying  the  interest  from  time  to  time,  and  the  principal  when 
called  for.  If  the  mortgagor  be  tenant  at  will,  he  is  entitled  to 
the  rents  and  profits  till  that  will  is  determined ;  and  whenever 
the  will  is  determined,  it  cannot  have  relation  back  to  a  former 
time  ;  because  that  would  be  by  a  subsequent  act  to  make  an 
estate  tortious  which  was  rightful  at  the  time  it  existed.  That 
a  mortgagor  has  often  been  called  a  tenant  at  will  to  the  mort- 
gagee in  Courts  of  law  and  equity  is  undoubtedly  true,  but  I 
think  inaccurately  so  ;  and  the  expression  has  been  used  when 
it  was  not  very  material  to  ascertain  what  his  powers  or  interest 
were,  or  to  settle  with  any  great  precision  in  what  respects  he 
did,  and  in  what  respects  he  did  not,  resemble  a  tenant  at  wilL 
In  old  cases  he  is  sometimes  called  tenant  at  will,  and  some- 
times tenant  at  sufferance.  In  Keech  v.  Hall,  Wallace  called 
him  the  agent  of  the  mortgagee,  and  Lord  Mansfield  stated  him 
to  be  tenant  at  will  to  some  purposes,  but  not  to  others*  In 
Moss  v.  Gallimore,  Lord  Mansfield  said  a  mortgagor  is  not  in 
reality  a  tenant  to  the  mortgagee  ;  if  he  were  he  must  pay  rent, 
but  that  is  not  so.  To  many  purposes  he  is  like  a  tenant  at  wtllg 
but  he  does  not  pay  rent ;  he  must  pay  interest  only.  Mr.  Justk* 
Ashhurst  said  "  in  some  respects  a  mortgagor  is  strictly  tenant  at 
will :"  but  that  is  not  so  here $  for  the  mortgagor  is  not  in  pos- 
session, and  there  cannot  be  a  tenant  to  a  tenant  at  will.  If  a 
tenant  at  will  lease,  it  determines  the  will. 

8  Whoever 
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Whoever  wishes  to  wade  through  all  the  old  books  on  this     1786. 
subject  will  find  a  great  collection  of  cases  in  Comynfs  Digest,  — — 
title,  Estate,  /.  H.     But  it  is  an  Herculean  labour  ;  and,  with  the      ££* 
opinion  which  I  hold,  namely,  that  this  is  not  a  mortgage,  it  Weight. 
would  be  quite  useless  and  immaterial  in  the  present  case. 

Whenever  it  is  necessary  to  decide  a  similar  question  between 
the  mortgagor  and  mortgagee,  it  seems  to  me  that  it  will  be  quite 
sufficient  to  call  them  so,  without  having  recourse  to  any  other 
description  of  men,  or  to  what  they  are  most  like.  But  if  a  like- 
ness must  be  found,  I  think,  as  it  was  put  by  AshhursU  J-  in 
Moss  v.  Gallimore,  a  mortgagor  is  as  much,  if  not  more,  like  a 
receiver  than  a  tenant  at  will.  In  truth  he  is  not  either.  He  is 
not  a  tenant  at  will,  because  he  is  not  entitled  to  the  growing 
crops  after  the  will  is  determined.  He  is  not  considered  as  tenant 
at  will  in  those  proceedings  which  are  in  daily  use  between  a 
mortgagor  and  mortgagee  ;  I  mean  in  ejectments  brought  for  the 
recovery  of  the  mortgaged  lands.  If  he  were  tenant  at  will,  the 
demise  could  not  be  laid  on  a  day  antecedent  to  the  determination 
of  the  will  (*).  But  it  is  every  day's  practice  t<?  lay  the  demise  on  a 
day  long .  before  there  has  been  any  actual  determination  of  the 
will ;  sometimes  back  to  the  time  when  the  mortgage  became 
forfeited!  and  no  objection  has  ever  been  made  on  that  account. 
He  is  not  a  receiver ;  for,  if  he  were,  he  would  be  obliged  to 
|fey  all  the  rents  and  profits  to  the  mortgagee,  which  is  not  the 
case.  Two  things  which  differ  from  each  other  in  any  respect 
cannot  be  the  same;  therefore  he  is  neither  tenant  at  will,  nor  re- 
ceiver. Nor  is  it  necessary  that  he  should  be  so  ;  for  a  mortgagor 
and  mortgagee  are  characters  as  well  known,  and  their  rights, 
powers,  and  interests  as  well  settled,  as  any  in  the  law.  The  pos- 
session of  the  mortgagor  is  the  possession  of  the  mortgagee ;  and 
as  to  the  inheritance,  they  have  but  one  title  between  them.  The 
mortgagor  has  no  power  of  making  leases  to  bind  the  mortgagee. 
He  cannot  against  the  will  of  the  mortgagee  do  any  act  to  disseise 
him.  Cro.  Jac.  660.  Cro.  Car.  304.  3  Lev.  388.  and  Skin.  424. 
And  the  reason  is,  because  the  mortgagee,  so  long  as  he  receives 
his  interest,  is  virtually  and  in  the  eye  of  the  law  in  possession. 
The  mortgagee  has  a  right  to  the  actual  possession  whenever  he 
pleases;  he  may  bring  his  ejectment  at  any  moment  that  he  will; 
and  he  is  entitled  to  the  estate  as  it  is  with  all  the  crops  growing 
on  it.     He  is  also  entitled  to  all  the  rents  which  have  become  due 


(a)  Vid.  GvodtitU  </.  GaUaway  v.  H<rbtrt%  post.  4  vol.  680. 

D  d  2  since 
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1786.     since  his  mortgage,  and  which  are  unpaid ;  as  was  determined  in 
Moss  and  GalUmore^  which  case  I  hold  to  be  sound  law>  and  I 
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J"a     am  desired  by  Lord  Mansfield  to  declare,  that,  on  consideration, 
Wright,  he  is  most  perfectly  satisfied  with  that  decision.    The  case  was, 
that  one  Harrison^  having  demised  an  estate  to  the  plaintiff  for 
20  years,  afterwards  mortgaged  it  to  the  defendant,  who,  without 
having  ever  been  in  the  actual  possession  of  the  rents,  distrained 
on  the  plaintiff  for  rent  in  arrear,  and  the  distress  was  held  law- 
ful. The  legality  of  the  distress  depended  on  the  stat.  4  Ann*  £.16. 
Before  that  statute,  if  a  reversion  were  granted  over  by  deed 
which  operated  only  as  a  common  law  conveyance,  without  at- 
tornment the  grant  itself  was  void  to  all  intents  and  purposes. 
But  it  was  not  so  where  the  grant  was  by  fine  or  by  deed  of  uses, 
on  which  the  stat.  27  if.  8.  operated  ;  for,  in  the  case  of  a  fine, 
the  estate  passed  to  the  conusee  and  his  heirs,  and  an  attornment 
in  that  case  was  necessary  only  to  make  a  privity  between  the 
tenant  and  the  conusee,  and,  if  made  after  the  death  of  the 
conusee  to  his  heirs,  was  sufficient.    Where  the  reversion  was 
conveyed  by  a  deed  of  uses,  the  grantee  might  distrain  without 
any  attornment  at  all.     Co.  Lit.  309.  6  Co.  68.  Cro.  Joe.  192. 
The  statute  enacts,  that  all  grants  or  conveyances  thereafter  t» 
be  made  by  fine  or  otherwise,  of  any  manors,  rents,  reversion^ 
or  remainders,  shall  be  good  and  effectual  to  all  intents  and  pur- 
poses, without  any  attornment  of  their  tenants,  as  if  their  attorn* 
ment  bad  been  made.     This  clause  comprehends  all  grants  and 
conveyances,  and  therefore  whether  it  be  a  grant  by  way  of  mort- 
gage, or  of  the  fee-simple,  or  only  of  the  reversion  for  a  term  of 
years,  as  in  the  present  case,  it  makes  no  difference.  And  the  effect 
of  the  clause  is,  that  it  creates  an  immediate  privity  between  the 
grantee  and  the  tenant.    It  cannot  be  restrained  merely  to  the 
making  of  the  grant  good  as  between  the  grantor  and  grantee ; 
1st,  because  it  expressly  mentions  grants  by fine  /  and  they  were 
good  to  all  "purposes  before  without  attornment*  except  as  to 
creating  such  a  privity  as  would  enable  the  grantee  to  distrain} 
adly,  because  the  statute  says  the  conveyance  shall  have  the  same 
effect  as  if  an  attornment  had  been  made*  Now  if  an  attornments 
*     in  fact  were  made  before  the  statute,  there  can  be  no  doubt  bud 
the  grantee  was  perfect  landlord  to  the  tenant,  and  entitled  t^c 
all  the  rents  accruing  due  from  the  time  of  the  attornment 
though  according  to  Co.  Lit.  310.  b.  it  would  not  have  entitk^s 
him  to  the  rents  which  became  due  between  the  time  of  the  grai 
and  the  time  of  the  attornment ;  which  is  contrary  to  what  tl 
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plaintiff's  counsel  have  contended  on  this  point,  namely,  that     178(5. 
the  attornment  would  relate  back  to  the  time  of  the  grant. 
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The  Legislature  having  gone  the  length  of  making  the  grantee  ™JJJ 
a  perfect  landlord  without  the  knowledge  of  the  tenant,  it  oc-  Wright. 
curred  to  them  that  mischiefs  might  ensue  by  leaving  the  tenant 
open  to  a  distress  or  action  for  the  rent  at  the  suit  of  a  person 
of  whom  he  knew  nothing,  and  after  he  had  paid  his  rent  to  his 
original  landlord ;  and  therefore  they  prudently  added  the  pro- 
viso, that  no  person  should  be  prejudiced  by  payment  of  rent  to 
any  grantor  or  conusor,  or  by  breach  of  any  condition  for  non- 
payment of  the  rent,  before  notice  should  be  given  to  him  of  the 
grant  by  the  conusee  or  grantee.  I  say  they  prudently  added 
that  proviso,  because  perhaps  it  was  not  absolutely  necessary ; 
for  the  wisdom,  the  benevolence,  and  the  liberality  of  the  com- 
mon law  had  made  the  same  provision  before. 

The  ease  of  Sir  John  Watts  and  Others  v.  Ogntti,  Cro.  Joe. 
392.  is  a  strong  proof  how  much  equity  and  good  sense  have  al- 
ways prevailed  in  the  law.  That  case  was  debt  for  rent  by  the  as- 
signees of  a  reversion  under  a  fine  levied  to  their  use.  Several 
objections  were  made  in  arrest  of  judgment;  one  of  which  was 
that  the  declaration  was  not  good,  because  it  was  not  alleged  that 
the  lessee  upon  this  grant  by  fine  attorned,  nor  that  he  had  any 
notice  of  the  use  limited ;  and  even  if  he  might  avow  without 
attornment,  yet  notice  ought  to  be  given  to  the  lessee,  for  other- 
wise he  should  be  at  mischief ;  for  the  use  might  be  limited,  and 
he  not  having  conusance  thereof  might  pay  his  rent  to  his  an* 
cient  lessor.  Of  this  point  the  Court  doubted ;  bUt  afterwards 
they  held  that  the  action  was  well  brought,  and  that  notice  need 
not  be  alleged  in  the  declaration  But  they  agreed  that  the  lessee 
is  not  bound  to  pay  without  notice;  and  if  he  hath  paid  it  to  his 
ancient  lessor,  it  is  a  good  excuse  for  him,  and  he  may  plead  it:  . 

and  if  he  hath  not  paid  it,  the  action  gives  him  notice  to  pay  it 
to  the  grantee,  and  then  he  is  chargeable  for  all  which  was  not 
paid.  This  case,  though  decided  almost  100  years  before  the 
passing  of  the  act  of  Queen  Anny  where  actual  attornment  was 
not  necessary,  established  the  same  rule  which  the  act  professes 
to  make.  Andit  is  a  case  well  worthy  of  observation ;  for,  ist,  It 
shews  how  much  the  common  law  regarded  and  required  notice, 
where  a  person  had  not  the  means  of  knowing  ;  for  at  that  time 
there  was  no  statute  which  required  notice  to  be  given.  2dly»  It 
shews  that,  where  attornment  is  dispensed  with  or  supplied  by  a 

statute, 
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1786.    statute,  the  grantee  has  as  complete  and  perfect  a  title  as  if  at- 
tornment had  actually  been  made,     3dly,  This  case  fortifies  an 


agahrt  argument,  on  which  I  relied  much  in  the  case  of  Moss  and  GaJJi- 
Wrioht.  more,  drawn  from  the  form  of  pleading,  namely,  that  since  the 
statute  an  attornment  never  is  alleged  either  in  a  declaration  in 
covenant,  or  in  an  avowry ;  which  can  only  be  because  it  is  sup- 
plied by  the  statute,  and  therefore  unnecessary.  And,  4thly,  It 
proves  that  nothing  can  excuse  the  lessee  from  paying  the  rent 
to  the  assignee,  but  actual  payment  to  the  original  lessor  without 
notice  of  the  grant;  and,  if  that  be  his  case,  he  may  plead  it. 

From  hence  I  conclude  that  the  plaintiff  was  the  landlord  of 
the  defendant.  He  had  a  clear  legal  title  which  he  could  sup. 
port  upon  pleading,  either  in  an  action  of  covenant,  or  in  avowr/; 
and  the  tenant  was  answerable  to  his  action,  unless  he  could 
allege  some  legal  bar  in  his  defence,  and  which.  I  think  he  could 
only  do  by  shewing  payment  to  the  grantor  before  notice. 

The  first  proposition  which  I  laid  down  was,  that' the  defendant 
under  his  first  demise  continued  rightful  tenant  to  some  one  till  the 
time  when  the  ejectment  was  brought.  And  now  I  say  that  that 
some  one,  during  all  the  time  that  the  rent  in  arrear  accrued,  was 
the  plaintiff.  Consequently  the  plaintiff  is  entitled  to  maintain  an 
action  for  use  and  occupation  against  the  defendant  for  all  that  is 
due  and  unpaid,  as  rent  during  the  time  that  the  plaintiff  was 
landlord  and  the  defendant  had  the  premises  as  his  tenant. 

But  then  another  question  remains  to  be  considered,  namely, 
down  to  what  time  the  plaintiff  is  entitled  to  recover  that  rent 
in  the  present  action. 

For  the  plaintiff  it  was  contended,  that  he  had  a  right  to  re- 
cover it  down  to  the  time  of  executing  the  writ  of  possession  ; 
and  to  establish  this  point  four  cases  were  quoted. 

1st,  A  Nisi  Prius  determination  cited  in  Cowp.  246.  There 
is  no  name  to  it  *  but  it  was  tried  at  Launceston  assizes  when 
Gould,  J.  was  at  the  bar ;  and  there  the  lessor  of  the  plaintiff  in 
ejectment  had  likewise  brought  an  action  for  use  and  occupation 
f6  T.  R.  °^  t^ie  same  Premises  for  rent  which  had  accrued  subsequent  to 
aao.]  the  time  of  the  demise.  Both  actions  came  on  to  be  tried  at  the 

same  assizes ;  and  in  the  action  for  use  and  occupation  it  was  ob- 
jected that  it  was  an  action  founded  on  promises,  and  a  supposed 
permission  by  the  plaintiff  to  the  defendant  to  occupy,  therefore 
an  acknowledgment  on  the  p^rt  of  the  plaintiff  that  he  was  te- 
nant, and  consequently  a -waiver  of  his  notice.  But  the  objection 

was 
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was  over-ruled,  and  the  plaintiff  recovered,  first  in  the  ejectment     1 786. 
and  afterwards  in  the  action  for  use  and  occupation.  This  at  best 


is  but  a  Nisi  Prius  determination ;  and  I  can  find  no  principle  **** 
whatever  on  which  to  support  it  to  the  extent  to  which  it  goes.  Weight. 
If  the  plaintiff  recovered  only  in  the  action  for  use  and  occupa- 
tion to  the  time  of  the  demise  in  the  ejectment,  which  he  might 
do  notwithstanding  his  declaration  claimed  the  rent  to  a  later 
period,  I  think  the  case  is  good  law.  But  if  he  recovered  rent 
due  after  the  demise,  I  cannot  give  my  assent  to  it.  For  the  ac- 
tion for  use  and  occupation  is  founded  on  contract :  and  unless 
there  were  a  contract  either  express  or  implied,  the  action  could 
not  be  maintained ;  as  was  held  by  Lord  Mansfield  in  the  case 
cited  at  the  bar  of  Carmier  v.  Mercer %  which  was  tried  about 
two  years  ago.  And  if  there  were  a  contract  subsisting  at  the 
time  of  the  demise,  the  ejectment  could  not  be  maintained. 

Two  other  cases  quoted  were  Hambly  v.  Trott,  Cowp.  37 1, 
and  GoodtHle  v.  North  and  Others,  Dougl.  562.  But  as  those 
cases  do  not  seem  to  me  to  apply  to  the  present,  I  shall  pass 
them  over.  They  only  relate  to  the  questions,  what  actions  may 
be  maintained  against  an  executor  or  a  bankrupt,  and  what  die 
with  the  person,  or  are  barred  by  the  certificate. 

The  last  quoted  was  Feltham  v.  Terry  (a)9  where  an  action 
for  money  had  and  received  was  brought  against  an  overseer  of  [*  ■*• &  *• 
the  poor  to  recover  money  in  his  hands  which  had  been  levied 
on  a  conviction,  but  that  conviction  was  afterwards  quashed ; 
and  the  Court  held  that  the  action  was  maintainable  for  the  clear 
money  in  the  defendant's  hands,  because  the  plaintiffs  might  wave 
the  tort  and  sue  for  the  clear  money  really  due.  I  agree  that  he 
may  do  so ;  but  in  the  present  case  the  plaintiff  has  not  waved 
the  tort :  he  has  brought  his  ejectment  and  obtained  judgment 
on  it,  which  is  insisting  on  the  tort;  and  he  cannot  be  permitted 
to  blow  both  hot  and  cold  at  the  same  time.  The  action  for  use 
and  occupation,  and  the  ejectment,  when  applied  to  the  same 
time,  are  totally  inconsistent;  for  in  one  the  plaintiff  says  the  de- 
fendant is  his  tenant,  and  therefore  he  must  pay  him  rent;  in  the 
other  he  says  he  is  no  longer  his  tenant,  and  therefore  he  must 
deliver  up  the  possession.  He  cdnnot  do  both.  The  plaintiff's 
counsel  admit  that  an  action  would  lie  for  the  mesne  profits;  it 
is  of  course  after  ejectment,  and  may  be  maintained  without 
proving  any  title.    The  ejectment  is  the  suit  in  which  the 

(a)  E.  13  Gf*.  3.  27.  R.  cited  in  Co<wf>.  419* 

defendant 
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j  786.     defendant  is  considered  as  a  trespasser  j  and,  unless  the  judgment 
in  ejectment  be  laid  out  of  the  case,  the  tort  is  not  waved.  The 


S*a*      defendant  stands  convicted  on  record  by  judgment  as  a  trespasser 

WaiGBT.   from  the  6th  of  April  1785. 

Therefore  I  am  of  opinion  that  the  plaintiff  is  in  this  action 
entitled  to  recover  the  81/.  15/.  which  remained  unpaid  as  part 
of  the  half  year's  rent  due  on  the  a  2d  of  November >  and  also  a 
proportional  part  of  the  rent  up  to  the  6th  of  April  1785 ;  the 
defendant  having  continued  tenant  to  the  plaintiff  up  to  that 
time,  which  is  the  day  of  the  demise  laid  in  the  declaration  in 
ejectment.  But  I  think  he  is  not  entitled  in  this  action  to  re- 
cover any  rent  subsequent  to  that  day. 

Per  Cur.  Let  the  postea  be  delivered  to  the  plaintiff. 


5S 
1   .■ 


n£??o*u  Executors  of  Wright,  Bart,  against  Nutt  111  Error* 


Executors,     rpHE  present  defendant,  who  was  plaintiff  in*  the  orii 

against  ■  #*  *  *  ■- 

whom  a  ■*•  action,  obtained  an  interlocutory  judgment  against  the 
su3«it?K-  te8tator*  and  executed  a  writ  of  inquiry.  Pending  that  action* 
cover  da-       the  testator's  attorney  agreed  that  no  writ  of  error    should    be 

mages  assess-  •  ,         .  r         «  .     .       ,  .     .  #.    .  1 

ed  on  an  in-  brought.  After  the  testator's  death,  a  sctrefactas,  to  shew  cause 
jud^menT7  w^  *e  damages  assessed  by  the  jury  should  not  be  adjudged  to 
against  their  the  plaintiff,  was  sued  out  against  the  executors  j  who  thereupon 
fore'ws  "  brought  a  writ  of  error.  A  rule  having  been  granted  against  the 
death,  can-    attorney  to  shew  cause  why  he  should  not  nonpros  the  writ  of 

not  bring er-  ■       .         •  ■  •  i_»  -.     L. 

ror,  if  the     error,  as  having  been  brought  contrary  to  his  agreement,  dj 

attonej       WWC**  **  was  insisted  that  the  executors  were  bound ; 

agreed  for         Mingay  and  Law  now  shewed  cause ;  contending  that  the 

him  that  no  •         ■        «  «'  1    • 

writ  of  error  agreement  entered  into  by  the  testators  attorney  not  to  bring  a 
should  fe      writ  of  error  in  that  action  was  not  binding  upon  the  executors 

brought  in      .  ■ 

tbatactitn.    in  the  present  case;  because  a  scire  facias  is  considered  as  a  new 

o^m^don    ***"">  though  lt  must  pursue  the  first  (a).    That,  as  the  de- 
wiii  order     fendant  died  between  the  time  of  executing  the  writ  of  inquiry 
tonompro!1  and  final  judgment,  this  case  was  in  some  measure  omitted  out 
**  **      of  the  statute  of  8  and  9  W.  3.  c.  1 1.  s.  6.  which  had'only  de- 
clared that,  if  the  defendant  died  after  interlocutory  judgment 
and  before  final  judgment  signed,  the  plaintiff  should  have  a 
scire  facias  against  his  executors  to  shew  cause  why  damage* 
should  not  be  assessed:  but  in  the  present  case  the  damages  have 
been  assessed  by  executing  the  writ  of  inquiry.  Therefore,  if  the 

(«)  C*>.Jaf.  331.  Hoi.  4- 

statute 


Weight 
awaimit 
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1 

statute  did  not  apply,  it  stood  as  at  common  law,  and  the  suit     1786. 
abated  by  the  death  of  the  parties. 

Cowper  and  ErsUne,  in  support  of  the  rule,  observed  that  this  $t 

was  not  an  action  on  the  former  judgment  -,  but  only  a  scire  facias  Nutt. 
calling  on  the  executors  to  shew  cause  why  the  damages  winch 
had  been  assessed  on  executing  the  writ  of  inquiry  should  not  be 
paid.  This  is  within  the  statute  of  8  and  9  W.  3.  c.  11.  Golds- 
worthy  v.  Southcott  (a).  „  As  this  therefore  was  a  continuation  of 
the  same  action,  the  undertaking  entered  into  by  the  testator's 
attorney  bound  his  executors. 

Ashhurst,  J.  This  is  not  a  new  action,  but  a  continuation 
of  the  old  one  s  it  is  only  a  scire  facias  to  revive  the  former  judg- 
ment. And  as  the  testator  himself,  if  he  had  lived,  could  not 
have,  brought  a  writ  of  err6r  in  consequence  of  the  agreement, 
neither  can  his  executors. 

Per  Curiam,  Rule  absolute. 

(«)  X  HVs.  443. 


Doe,  on  the  several  Demises  of  the  Dean  and  Chap-    *»■*** 
ter  of  Westminster  and  Others,  against  Freeman 
and  Wife. 

'l^HIS  was  an  ejectment  brought  to  recover  the  possession  of  Under  a  de- 

I  *  vise  to  a 

•-*-  two  messuages  at  Harpenden.    The  plaintiff  claimed,  1st,  W1fe  for  life, 
On  the  demise  of  the  Dean  and  Chapter  of  Westminster,  lords  of  *****  A< 

r  remains  a 

the  manor  of  Harpenden;  2dly,  On  the  demise  of  George  Bruton  Wow,  but 
and  John  Surry  s  and  3dly,  On  the  demise  of  John  Surry.  marries  V 

The  cause  was  tried  at  the  Sittings  after  last  Trinity  Term  at  second  hm- 

ttt  .  band,  then 

Westminster,  before  Buller,  J.  when  the  jury  found  a  verdict  for  to  J.  S. 
the  plaintiff,  subject  to  the  opinion  of  the  Court  of  King's  Bench  ^£££ 
on  the  following  case:  of  7,3 yean, 

That  William  Warraier,  being  seised  according  to  the  custom  aneab$c5ute 
of  the  manor  of  Harpenden,  by  his  will  dated  the  25th  of  Octo-  elu".tU1 
her  1 78 1,  devised  as  follows  5  « I  give,  will  and  devise  unto  my  though  she* 
loving  wife  Sarah  Warraier  all  that  my  copyhold  messuage  or  £^  *** 
tenement  wherein  I  now  dwell,  with  the  appurtenances  thereto 
belonging,  situate  in  Harpenden,  at  the  time  of  my  decease,  for 
and  during  the  term  of  her  natural  life,  provided  she  remains  a 
widow,  and  does  not  marry  a  second  husband ;  but  fin  case  she 
marries  a  second  husband,  then  I  give,  will  and  devise  the  said  copy- 
hold messuage  or  tenement,  and  all  and  every  the  appurtenances 

as 


39°  CASES  in  MICHAELMAS  TERM, 

1786.     as  above-mentioned,  unto  my  nephew,  John  Surry,  son  of  my 
:  late  sister  Elizabeth  Surry  lately  deceased,  when  he  shall  attain  bis 


«£;**/    fiU  age  2^  *3  *****  t0  have  and  to  hold  unto  him  and  his  assigns 
Fruman.  for  ever  5  but  upon  condition  that  he  my  said  nephew  John 

Surry  shall  pay  unto  my  two  nephews  George  Bruton  and  Richard 
Bruton,  sons  of  my  late  sister  Sarah  Bruton,  and  also  unto  my 
nephews  and  nieces  Sarah  Warraier,  Sophia  Warraher,  and  John 
Warrdker,  children  of  my  brother-in-law  John  Warraker,  and 
also  unto  Ann  Graham,  William  Graham,  and  Thomas  Graham, 
children  of  my  sister  Ann  Graham,  five  pounds  a-piece,  within 
two  years  after  he  is  in  possession  of  the  said  copyhold  mes- 
suage or  tenement  and  premises  thereunto  belonging,  provided 
they  are  at  their  several  ages  of  2 1  years.  But  further  my  will  and 
meaning  is  such,  that  in  case  my  said  nephew  John  Surry  shall 
depart  this  life  before  he  is  in  possession  of  the  said  copyhold 
messuage  or  tenement  and  premises,  then  I  give,  will  and  devise 
the  said  copyhold  messuage  or  tenement  and  premises  as  above- 
mentioned  unto  my  nephew  John  Warraker,  son  of  my  brother- 
in-law  John  Warraker,  to  have  and  to  hold  unto  him  and  his  heirs 
and  assigns  for  ever,  on  condition  of  his  paying  the  said  legacies/* 
That  the  copyhold  estate  was  surrendered  to  the  use  of  the 
will  •,  and  the  testator  died  soon  after  making  the  will. 

That  Sarah  Warraker  the  widow  in  1 784  married  the  defend* 
ant.  That  John  Surry,  one  of  the  lessors  of  the  plaintiff,  is 
the  devisee  named  in  the  will  of  the  testator,  and  has  not  at- 
tained the  age  of  23  years. 

That  the  lessors  of  the  plaintiff  George  Bruton  and  John  Surry 
are  heirs  at  law  of  the  testator  William  Warraier  ,•  and  that  the 
Dean  and  Chapter  of  Westminster  are  lords  of  the  manor  of  Har- 
penden,  of  which  the  premises  are  holden. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
lessors  of  the  plaintiff,  or  any  of  them,  are  entitled  to  recover  in 
this  action  ? 

Lane,  for  the  lessors  of  the  plaintiff,  contended  that  the  estate, 
which  was  devised  to  Sarah  Warraker,  determined  upon  the 
marriage  with  her  second  husband ;  it  being  given  to  her  on  con- 
dition of  her  continuing  a  widow :  and  that  it  either  vested  im- 
mediately in  John  Surry  the  nephew,  or  it  descended  to  the  heir 
at  law  till  John  Surry  attained  his  age  of  23  years* 

1st,  The  widow's  estate  determined  on  the  second  marriage.^ 
It  is  a  devise  to  the  widow,  provided  she  does  not  marry  &> 

second 
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second  husband ;  in  case  she  does,  then  it  goes  over.  In  Brown  and     1 7  86. 
Cutter  (*  ),  where  the  testator  devised  to  his  wife,  during  her  na- 


tural life,  if  she  did  not  marry,  but  if  she  did,  then  that  his  son  °*rf 
Humphry  should  presently  after  his  mother's  marriage  enter,  &c.  F***man. 
the  Court  held  it  an  estate  during  widowhood,  and  that  it  vested 
in  Humphry  to  take  effect  in  possession  upon  the  marriage  or 
death  of  the  wife.  In  all  the  cases  where  it  has  been  determined 
that  the  estate  was  to  go  over  on  the  event  of  the  widow's  mar- 
riage, words  similar  to  the  present  have  been  used. 

And  as  it  evidently  was  the  testator's  intention  that  the  widow 
should-  forfeit  her  estate  on  marrying  again,  it  is  equally  clear 
from  the  will  that  it  was  also  his  intention  that  his  nephew  John 
Surry  should  take  immediately  on  the  happening  of  that  event; 
for  he  has  positively  given  it  to  John  Warraker  in  case  John  Surry 
died  before  that  time.    The  testator  could  not  intend  that  the  wi- 
dow, having  forfeited  the  estate  by  marriage,  should  enjoy  it  in 
case  John  Surry  lived  till  he  attained  his  age  of  23 ;  for  in  the 
event  of  his  death  it  is  directed  to  go  over  immediately.     John 
Surry  must  have  a  certain  interest  as  to  the  duration  of  the  wi- 
dow's estate,  that  is  durante  viduitatej  or  the  devise  would  involve 
a  treble  uncertainty,  namely,  during  widowhood;  till  John  Surry 
attained  his  age  of  23 ;  or  till  his  death,  not  having  attained 
that  age.     The  first  remainder-man  is  generally  the  greatest 
object  of  the  testator's  bounty ;  and  it  is  to  be  presumed  that 
the  testator  intended  he  should  come  into  the  possession  of  the 
estate  sooner  than  the  next  remainder-man.     But  if  a  contrary 
construction  be  given  to  the  will,  if  he  live  he  must  be  postponed 
till  he  is  23  years  of  age,  and  if  he  die,  the  last  is  to  take  presently* 
At  the  time  of  making  the  will  John  Surry  was  two  years  old,  and 
he  is  directed  to  pay  legacies  to  several  of  the  testator's  nephews 
and  nieces  within  two  years  after  he  comes  into  possession,  pro- 
vided they  are  at  their  several  ages  of  21  years  ;  such  possession 
therefore  cannot  have  been  intended  by  the  testator  to  be  post- 
poned till  his  age  of  23,  because  the  legatees  must  necessarily  be 
more  than  2 1 ,  they  being  alive  at  the  time  of  making  the  will. 
There  are  many  cases  in  which  it  has  been  determined  that  the 
expressions  when  and  then  shall  not  postpone  the  estate.     Mansfield 
and  Dugard%  i  Eq.  Cas.  Abr.  195.     Borastoris  Case,  3  Co.  19  & 
20.  *.  1  i\  Wms.  1 70.     In  Goodtitle  and  Whitby  (b)  where  the 

(«)  Sir  T.  Raymond,  4*7.  {b)  1  Burr.  %%%. 

testator 
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1786.     testator  devised  certain  estates  to  trustees,  in  trust  that  they 
should  lay  out,  employ  and  bestow  the  rents  and  profits  thereof 


zV^t  for  the  maintenance,  education,  bringing  up,  and  putting  forth 
Freeman,  into  the  world,  of  T.  and  J.  Hayward,  sons  of  the  testator's 
sister  E.  Hayward,  during  their  minorities;  and  when  and  as  they 
should  respectively  attain  their  ages  of  at,  then  to  the  use  and 
behoof  of  the  said  sons  of  his  sister,  the  said  T.  and  J.  HaywarJ, 
and  their  heirs  equally  ;  Lord  Mansfield  said,  "  Where  an  ab- 
"  solute  property  is  given,  and  a  particular  interest  given  in  the 
"  mean  time,  as  until  the  devisees  shall  come  of  age,  feV.  and 
u  nvken  he  shall  come  of  age,  tsfc*  then  to  him,  tsfc.  the  rule  is 
"  that  that  shall  not  operate  as  a  condition  precedent,  but  as  a 
"  description  of  the  time  when  the  remainder-man  is  to  take  in 
cl  possession.  It  is  so  plain  upon  the  true  intent  and  meaning 
"  of  this  will,  that  it  is  a  shame  to  cite  cases  upon  it.  But  yet 
"  I  remember  an  apposite  case  in  H.  17  Geo.  2.  in  Cane.  Tomkins 
c#  v.  Tomkins,  where  the  devise  was  c  to  his  brother,  in  trust  for 
"  his  eldest  son  B.  till  he  should  attain  2 1  years ;  and  if  he 
€t  should  die  before  21,  then  a  devise  over.'"  The  Court  held 
the  age  of  21  to  be  no  limitation  of  B.'s  interest;  but  only  a 
limitation  of  the  trust  during  his  minority,  and  that  B.  took  the 
whole  by  implication.  Here  then  the  moment  the  widow  mar* 
ried  again,  the  estate  vested  in  the  remainder-man. 

But  if  the  Court  should  be  of  opinion  that  John  Surry  cannot 
take  till  23,  then  he  contended  that  it  descended  to  the  heir  at 
law  in  the  mean  time.  1  Ro.  Jbr.  844.  2  Bac.  Abr.  66.  If 
this  had  been  the  case  of  a  freehold,  the  remainders  would  all 
have  been  destroyed  in  the  event  of  John  Surry's  not  taking  the 
estate,  which  the  widow  forfeited,  before  he  attained  his  age  of 
23 :  but  being  copyhold,  the  lord  of  the  manor  has  a  sufficient 
freehold  to  support  the  remainders.  Sty.  250.  Bawsy  %.  Lotv- 
doll.  Lit.  x.  81.  Com.  Dig.  Tit.  Copyhold,  a.  2.  Fearne  244. 
2  Fern.  243. 

As  therefore  the  widow's  estate  determined  on  her  second 
marriage,  the  remainder  to  John  Surry  takes  effect  immediately, 
or  the  lord  of  the  manor  is  entitled  to  take  as  trustee  for  the 
heir  at  law  ;  in  either  of  which  cases  one  of  the  lessors  of  the 
plaintiff  is  entitled  to  recover. 

Ashhurst,  J.  It  is  a  settled  principle  that  limitations  in  rc^ 
straint  of  marriage  are  not  to  be  favored.  Wherever  an  estate  is 
given  to  a  widow  for  life,  provided  she  shall  not  marry,  unless 

there 
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there  be  a  devise  over  immediately,  it  is  merely  in  terroretn.    In     1 786. 
the  present  case  there  is  a  devise  over:  but  that  cannot  be  extend-  — — — 
ed  farther  than  the  words  of  that  devise,  which  are  "  to  my         °£d 
nephew  John  Surry,  when  he  shall  attain  his  full  age  9^23  years.9*  Fm*mak. 
According  to  the  true  construction  of  the  will,  it  is  a  devise  to 
the  wife  during  her  widowhood,  and  for  so  much  longer  time 
as  till  the  testator's  nephew  shall  be  23  years  of  age. 

This  is  not  like  the  case  cited,  where  there  was  a  devise  to 
the  wife  during  her  widowhood,  and  upon  her  marriage  a  devise 
over  to  the  son  presently :  those  words  arc  not  like  the  present, 
and  therefore  not  applicable  here. 

Taking  it  not  to  vest  till  the  nephew  comes  of  age,  there  is 
no  chasm  to  be  supplied  by  interposing  the  heir  at  law ;  and  the 
inconvenience  of  the  estate  being  in  abeyance  in  the  interim  is 
by  those  means  prevented.  And  it  seems  to  have  been  the  tes- 
tator's intention  that  the  widow  should  continue  in  possession 
till  the  nephSw  took  it. 

fiuLLER,  J.  The  intention  of  the  testator  is  extremely  clear ; 
if  the  widow  did  not  marry,  she  was  to  enjoy  the  estate  for  her 
life  j  if  she  did  marry,  she  was  then  only  to  have  it  till  the  ne- 
phew attained  his  age  of  23,  when  he  was  to  take  it. 

Per  Cur.  Let  the  Postea  be  delivered  to  the  defendant. 


Doe  on  the  -Demise  of  Warry  and  Others  against  Monday% 
Miller  and  Another,  Executors  of  Chambers*      Nev-  *5*- 


Tf  JECTMENT  by  the  lessors  of  the  plaintiff,   who  are  the  a  surrender 
treasurer  and  antients  of  New-Inn,  to  recover  a  set  of  ^nJ^II 
chambers  in  the  Inn.  to  ihe  trea- 

In  February  last,  Richards  who  was  tenant  for  life  of  the  *nticntscf 
chambers  in  question,  agreed  with  J.  Chambers  for  the  sale  of  his  ***££{*•' 
life-estate :  but  there  being  a  clause  in  Richards' &  grant  that  he  their  absent, 
should  not  sell  or  assign  without  the  license  of  the  treasurer  [£*,  ^cut 
and  antients  of  the  Inn,  application  was  made  to  them  for  that  might  grant 
purpose  ;  who  at  a  Pension  held  on  the  23d  of  February  1786,  chambers  to 

a  purchaser, 
•  passes  the 

estate  to  such  purchaser  before  admission.  Admission  is  not  necessary,  as  in  the  case  of  copyholds, 
to  complete  the  grantee's  estate,  but  is  only  for  the  purpose  of  signifying  the  assent  of  the  society 
tfeat  the  grantee  should  become  a  member  of  the  Inn. 

ordered 
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1786.    ordetfcd  "  that  Richards  should  be  at  liberty  to  surrender  his 
"  chambers  in  favour  of  J.  Chambers  for  his  life,  the  latter  having 

wha  "  agreec* t0  ta^c  them  for  the  purpose  of  studying  the  law,  and 
Mille*.  «  that  he  (J.  Chambers)  should  be  admitted  thereto  upon  the 
«  usual  payment,  and  subject  to  the  usual  terms  and  conditions." 
In  consequence  of  this,  Richards  executed  a  conveyance  to  J. 
Chambers,  by  which  "  he  surrendered,  granted,  and  yielded  up 
"  the  said  chambers,  &c.  and  all  his  estate,  right,  title,  interest, 
«  and  property  therein,  to  J.  Warrj,  the  treasurer  and  the  rest 
cc  of  the  antients,  to  the  end,  intent,  and  purpose  that  the  said 
"  treasurer  and  antients,  or  their  successors,  might  grant  the 
"  said  chambers  and  premises,  according  to  the  custom  of  the 
Cf  said  society,  unto  J.  Chambers,  one  of  the  members  <Jf  the  said 
«  society,  and  who  had  agreed  to  take  the  said  chambers  and 
u  premises  for  and  during  the  term  of  his  natural  life,  at  and 
"  under  such  yearly  rents,  provisoes,  conditions,  and  agreements, 
"  as  they  should  think  fit."  J.  Chambers  was  to  pay  20/.  yearly 
to  the  society  by  quarterly  payments  from  the  Christmas  preced- 
ing. Immediately  on  the  execution  of  the  surrender  he  entered 
iuto  possession,  and  continued  therein  till  the  28th  of  March 
last,  when  he  died.  There  being  no  meeting  of  the  treasurer 
and  antients  between  the  time  of  the  surrender  by  Richards  and 
the  death  of  Chambers,  the  admission  of  the  latter  was  not  made 
out  by  the  society,  neither  did  J.  Chambers  pay  the  alienation 
fee  of  five  guineas,  which  is  due  to  the  society  on  the  transfer 
or  sale  of  chambers.  But  it  was  proved  at  the  trial  that  he 
might  have  had  his  admission  if  he  had  applied  for  it.  The 
surrenders  to  the  society  by  the  tenants  for  life  are  always  upon 
the  usual  stamps  used  for  deeds  \  and  the  admissions  are  en- 
tered only  in  the  society  books  without  any  stamp.  On  these 
facts  the  jury  found  a  verdict  for  the  lessors  of  the  plaintiff. 

Richardson,  on  a  former  day,  had  obtained  a  rule  to  shew  cause 
why  the  yerdict  should  not  be  set  aside,  and  a  new  trial  granted, 
on  the  ground  that,  wherever  an  estate  passes  by  surrender  and  ad- 
mission, the  latter  is  absolutely  necessary  to  perfect  the  conveyance 
of  the  estate.  And  he  likened  this  to  the  case  of  copyholds,  where 
admittance  is  necessary  in  order  to  vest  the  estate  in  the  surrenderee. 
Co.  Copyh.  70.  If  grantee  enter  before  admittance,  he  is  punish- 
able as  a  trespasser ;  and  if  he  surrender  to  the  use  of  another  it 
is  void.  Co.  Copyh.  51.  Teh.  44,  5.  So  where  surrenderor  or 
surrenderee  and  the  two  tenants  into  whose  hands  the  surrender 
was  made  died  before  the  presentment  of  the  surrender,  it  was 

hel 
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held  that  the  heir  of  the  surrenderor  might  enter.  Co.  Copyh.  69.      1786. 
3  Btdstr.  214.  Cro.  Jac.  403.     Bridge  52.  Giib.  Ten.  263.     In  ■ 


2  Wits.  1 3,  It  was  held  that  admittance  is  as  necessary  to  a  sur-  "  t 

render,  as  inrollment  to  a  bargain  and  sale,  or  livery  to  a  feoff-    Milli*. 
ment.     That  though,  by  the  case  of  Vaughan  ex  dem.  Atkins  v. 
Atkins  (a)9  admission  when  granted,  has  relation  back  to  the 
time  of  the  surrender,  yet  in  this  case  their  having  in  fact  been 
no  admission,  the  estate  continued  in  the  surrenderor. 

Gibbs  was  to  have  shewn  cause  this  day  against  the  rule ;  but 

The  Court,  being  of  opinion  that  the  cases  relating  to  copy- 
holds were  not  applicable  to  the  present,  delivered  their  opi- 
nions without  hearing  him,  to  the  following  effect. 

Ashhurst,  J.  In  whatever  light  this  case  is  considered,  the 
lessors  of  the  plaintiff  are  entitled  to  recover.  For  if  the  surren- 
der were  not  good  so  as  to  pass  the  estate  to  the  surrenderee,  the 
society  are  entitled  to  the  possession  of  the  chambers  as  against 
the  defendants,  because  they  were  surrendered  into  their  hands ; 
and  the  defendants  as  executors  of  the  surrenderee  can  have  no 
color  of  right  to  them.  But  if  the  surrender  were  good,  then 
the  testator  having  only  a  life-estate  in  them,  they  reverted  of 
course  to  the  society  upon  his  death. 

This  cannot  be  considered  as  a  copyhold  or  customary  estate. 
For  the  surrender  which  is  made  to  them  upon  every  alienation 
is  a  mere  form  introduced  for  their  own  convenience,  for  the 
purpose  of  preventing  improper  persons  from  being  admitted 
into  the  society.  Immediately  upon  this  surrender  they  became 
trustees  for  the  testator.  The  equitable  estate  was  vested  by 
that  act  in  him,  and  the  legal  estate  in  them. 

Buller,  J.  There  is  a  manifest  distinction  between  this 
case  and  that  of  copyholds.  In  the  latter  case  there  must  be  an 
admittance  as  well  as  a  surrender,  because  admittance  is  necessary 
to  pass  the  legal  estate.  But  this  is  a  bare  trust.  This  is  not  a 
customary  estate,  but  a  freehold  interest.  New-Inn  is  a  part  of  [7Ea,t.2i.] 
the  Middle-Temple,  which  society  are  trustees  for  the  Inn  ;  and 
these  latter  are  themselves  merely  trustees  for  the  persons  hold- 
ing the  chambers.  As  to  the  admittance  which  it  has  been 
contended  is  essential  to  the  completion  of  a  purchaser's  title  to 
chambers,  that  is  only  an  assent  on  the  part  of  the  society 
that  the  particular  person  should  become  a  member  of  it.   For 

(a)  5  Burr.  2764. 

every 
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1786.     every  person,  on  purchasing  chambers,  covenants  that  he  will 

-  not  assign  without  giving  notice  to  the  Inn  of  the  person  to 

a^Lrf    whom  he  *S  about  to  assign,  that  they  may  either  approve  or  dia- 

Millir.  approve  of  the  intended  purchaser;  and  that  assent  is  written  on 

unstamped  paper  and  conveys  no  title:  it  is  the  surrender  which 

passes  the  whole  interest. 

Rule  discharged. 


Monday,  The  King  against  The  Bishop  of  Chester. 

Nov.  13th.  * 

Amanda-  A  RULE  had  been  obtained  last  Term,  calling  on  the  de» 
WAop°to  "^^  fendant  to  shew  cause  why  a  mandamus  should  not  issue, 
liccnte  a  cu-  commanding  him  to  license  William  Finch  to  preach  in  the 
aupn°ented  ^pd  of  St.  Helen's,  which  is  situated  in  the  hamlet  of  Hard- 
ChraCyih  *****>>  *n  ^c  parah  of  Present,  in  the  county  of  Lancaster. 
was  a  cross  It  appeared  that  this  chapel  had  been  consecrated  from  time 
wnjnatioq,  immemorial,  and  that  the  usual  offices  of  the  church  had  been 
cause  the  constantly  performed  therein.  It  also  appeared  to  have  been 
J^e/  twice  augmented  by  §>ueen  AnnSs  bounty. 
ftdfic  Ugai      The  present  dispute  concerning  the  nomination  of  a  curate 

remedy  by,  *  *  °  «■««• 

quart  im-  thereto  arose  upon  the  death  of  Peter  Berry,  clerk,  the  last  in- 
^Thinext  cun*«nt,  who  died  on  the  28th  of  November  1785  \  at  which 
rule  obtain-  time  the  right  of  appointing  to  the  curacy  was  claimed  by  twe 

159.] a'U     ^ctenl  parties. 

ed  for  this        One  of  these  were  certain  feoffees  or  trustees,  in  whom  the 

purpose 

without  chapel,  chapel-yard,  and  other  grounds  belonging  to  the  same, 
wmb^dis11-  were  stated  to  have  been  vested  for  many  ages  past,  and  who 
missed  with  have  been  elected  from  time  to  time  by  each  other.  It  was  also 
[6  East.  stated  that  a  majority  of  such  feoffees  have  constantly  appointed 
35*-]  a  curate  to  officiate  in  the  chapel,  who  has  always  received  the 

profits  thereof  without  any  institution  or  induction  from  the  or- 
dinary; the  trustees  having  held  it  as  a  donative  before  the  aug- 
mentation. That  since  that  time  the  curate  so  appointed  by 
them  has  always  applied  for  and  had  a  licence  from  the  ordinary 
to  preach  and  officiate  in  the  said  chapel.  That  on  the  26th  oC 
December  1785,  W.  Finch  was  nominated  curate  to  the 
chapel  by  a  deed  under  the  hands  and  seals  of  a  majority  of 
feoffees,  which  was  presented  on  the  6th  of  May  following 
the  chancellor  of  the  diocese  of  Chester,  who  was  appointed  i 
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the  absence  of  the  bishop  to  grant  licences ;  but  that  the  chan-    .1786. 
cellor,  and  the  bishop,  to  whom  a  similar  application  was  after- 


wan*  nude,  severally  refused  to  grant  such  licence.  *%*" 

The  other  claimant  was  Samuel  Sewel,  vicar  of  the  parish  of  The  Bishop 
Prescct,  who,  by  a  deed  under  his  hand  and  seal,  dated  the  31st      TBK.  * 
of  March  1786,  appointed  John  Barnes  to  the  said  chapel,  who, 
on  the  first  of  April  in  the  same  year,  requested  the  chancellor  of 
the  diocese  and  the  bishop  to  grant  him  a  licence,  who  severally 
declined  it. 

The  feofiees  and  the  vicar  severally  entered  caveats  in  the 
bishop's  court  against  each  other's  claims. 

In  answer  to  the  present  application,  it  was  sworn  by  the 
chancellor  of  the  diocese  of  Chester  that  the  said  chapel  had 
always  been  deemed  and  considered  as  subject  to  the  ecclesiasti- 
cal jurisdiction  of  the  ordinary  or  bishop  of  the  diocese.  And 
as  a  ground  for  the  Court  to  refuse  this  application,  it  was  stated 
that  the  said  chapel,  having  been  twice  augmented  by  Queen 
Ann/%  bounty,  is  now  considered  by  virtue  of  the  statute  1  G.  1. 
stm  2.c.  10.  as  a  perpetual  cure  and  benefice,  subject  to  lapse  as 
a  prcsentative  living ;  and  that  the  right  of  nomination  there* 
unto  is  become  grantable  and  recoverable,  and  the  incumbency 
thereof  liable  to  be  determined  by  the  like  methods  as  the 
presentation  to  or  incumbency  in  any  vicarage  prcsentative. 
And  that,  in  consequence  of  the  two  above-mentioned  claims, 
the  chapel  having  become  litigious,  the  bishop  had  declined 
granting  a  licence.  That,  at  the  time  when  the  above  nomina- 
tions were  tendered  to  him  as  chancellor  of  the  diocese,  he 
informed  the  respective  candidates,  that  in  case  due  steps  were 
not  taken  within  the  usual  time  to  prevent  it,  the  said  curacy 
would  lapse  to  the  bishop  or  ordinary  of  the  diocese. 

Cowper  and  Law  shewed  cause  against  the  rule.  The  question 
is,  whether  this  curacy,  having  been  twice  augmented  by  Queen 
Anne's  bounty,  has  not  now  all  the  qualities  of  a  presentative 
benefice  annexed  to  it?  By  1  G.  1.  c.  10.  /•  6.  it  is  enacted 
that  in  case  such  augmented  cures  be  suffered  to  remain  void  for 
the  space  of  six  months,  without  any  nomination  of  a  fit  person 
to  serve  the  same,  by  the  person  having  the  right  of  nomination 
thereto,  to  the  bishop  or  ordinary,  to  be  licensed  for  that  pur- 
pose, the  same  shall  lapse  to  the  bishop,  {$V.  according  to  the 
course  of  law  used  in  presentative  benefices.   Now  the  nomina- 

Vol.  I.  E  c  tion 
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1786.    tion  requited  by  the  statute  must  be  such  an  effectual  one  as  the 
bishop  is  bound  to  receive,  otherwise  it  will  not  be  sufficient  to 


^frlT*  prevent  the  lapse.    But  in  this  instance  the  church  being  Htf- 
The  Bishop  gious,  the  bishop  could  not  take  upon  turn  to  determine  the 
Tti.'*  claim  of  either  party  (*)• 

Besides,  the  Court  have  uniformly  kid  it  down  as  a  rule  nevgr 
to  grant  a  mandamus  bttt  where  there  is  no  other  Specific  legal  re- 
medy. It  was  so  said  in  the  case  of  The  tSng  t.  Bheer  (»),  which 
was  recognized  in  The  King  v.  Barker  and  Others  (c) ;  J&id  in 
many  other  cases.  It  was  refused  in  the  case  of  The  King  against 
the  Bank  of  England  (J),  because  the  party  had  another  temedy , 
namely,  by  an  action  on  the  case.  They  also  cited  The  KBtg  r. 
Dr.  Askew  and  Others  (*)•  Now  the  right  of  nomination  to 
this  chapel  may  be  recovered  in  the  same  manner  as  *  presenta- 
tion to  a  Ticarage  preventative,  by  darrein  presentment  or  quart 
hnpeefa.  The  writ  of  guare  impedit  lay  for  chapels  before  the  Mb* 
tute  for  the  augmentation  of  livings  1  for  in  the  13  Bd.  1.  e.  $. 
t.  6.  it  is  Said*  that  "from  henceforth  Writs  of  quart  bufeA 
«  shall  be9  granted  for  ehapeh$  &c"  In  Mathrfs  quire  hupeA 
there  are  many  cases  mentioned  where  this  remedy  has  hill  for 
donatives  (/).  This  curacy  has  always  Wen  subject  to  eccle- 
siastical jurisdiction ;  and  therefore,  independently  of  the  Statute 
of  augmentation)  which  puts  them  upon  the  same  footing  tHth 
prtserttative  benefices,  quote  hnpedst  would  Ke:  it  was  96  held  in 
Afifti**  and  Peml(g)  by  Lord  Mansfield;  who  also  said  that  a 
Mandamus  would  not  lie  where  quare  hnpedst  did.  In  the  ca*6 
of  The  King  and  bishop  of  Chester  (A)  a  similar  motion  was  rttade 
on  the  part  of  the  inhabitants  of  Ihmtteck  for  a  mandamus  to 
compel  the  bishop  to  license  a  curate,  which  he  had  refused,  be- 
cause  there  was  a  contrary  chum  set  up  by  the  rector  of  die  parish. 
But  the  Court  refused  the  writ,  because  the  parties  had  another 
remedy,  namely,  by  quare  hnpi§t. 

Hill,  Serjeant,  and  Beatcrift,  in  support  of  the  rule,  admitted 
that  a  mandamus  Was  always  grimed  where  theft  was  no  other 
specific  legal  remedy,  but  denied  the  reverse  of  the  proposition  ; 
for  there  are  instances  in  which  the  Court  have  granedd  a  manda- 
mus even  though  there  was  another  remedy.  As  for  Instance,  in 
the  case  of  an  office*  for  which  a  mandamus  has  frequently  been 

(«)  Vid.  Wat,on\  Imam*,  th.  Lafu,  xxi.  (J)  %  Burr.  104$. 

to  3  Bkn .  i%6s.  (4  Jfex/.  jod.  (#)  4  Arrr.  axtt. 

(/)  Vjd.  Co.  L ft.  344.  *.       (j)  ViA  pott.  400.  *.  (*)  £.%4G.3.F.M. 

granted 
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granted  although  the  party  had  another  remedy  by  assize.    So     1786. 
in  the  case  of  Clarke  against  the  bishop  of  Sarum  (a)  where  a 


mandamus  was  granted  to  admit  the  party  to  a  tanonry  of  Sarum,  Th^  J^° 
though  it  was  strongly  opposed,  on  the  ground  that  it  would  be  The  Bishop 
turning  the  common  law  remedy  by  quare  impedit  into  another  TEt. 
channel ;  the  Court  said,  as  to  there  being  another  remedy,  the 
same  might  be  said  equally  in  cases  where  an  assize,  or  an  action 
spoil  the  case,  would  try  the  right,  and  yet  that  was  never 
thought  a  ground  to  deny  the  mandamus.  Watson*  s  Incumb.  act. 
$6$.  In  the  case  of  the  King  and  Blooer(b)  a  mandamus  was 
granted  to  restore  a  curate  to  a  chapel  which  was  a  donative, 
and  that  case  was  afterwards  recognized  by  Lord  Mansfield  in 
the  King  against  Bather  and  Another  (r). 

Those  instances  in  which  the  Court  have  refused  such  an  ap- 
plication as  the  present,  because  the  party  had  another  specific 
legal  remedy,  have  been,  where  the  mandamus,  if  granted,  would 
necessarily  hare  decided  the  question  of  right  one  way  or  the 
other.  But  that  is  not  the  case  here;  for  if  the  bishop  obey  the 
writ,  the  title  cannot  be  tried  by  this  mandamus.  All  that  is 
required  is  a  license  to  preach*  The  object  is  mere  public  con- 
venience, in  order  to  put  the  person,  in  possession  of  this  chapel, 
in  a  situation  to  perform  the  ecclesiastical  duty  without  being 
subject  to  the  penalties  of  the  36th  canon,  12  Mod.  604.  For 
however  good  the  title  of  the  party  who  makes  this  application 
may  be,  yet  without  a  licence  he  cannot  maintain  an  action  for 
money  had  and  received  against  an  usurper  for  the  emoluments 
till  in  possession  (d).  There  is  no  other  specific  legal  remedy  for  a 

licence 

(a)  %  Slra.  IO&U  (4)  %  Burr.  1043.  (<)  3  Burr.  1065. 

.  (fl  3  Wtit*  355.  This  action  was  first  brought  in  the  Court  of  Kong's  Bench, 
when  judgment  was  given  for  the  defendant. 

Himffr.  Mittani.*  M.  1%  G.  3.  B.  B.  This  was  an  action  for  money  had  and 
received  brought  by  the  plaintiff,  at  being  entitled  to  the  curacy  of  Chester  Le  Street* 
against  the  defendant  who  was  in  possession  of  the  profits,  and  claimed  likewise  to  be 
curate* 

At  the  trial,  the  plain  tiff  set  up  a  title  under  Mr.  and  Mrs.  Jeiiffemho  had  nominated 
In*  to  this  living  as  a  donative,  and  likewise  under  a  nomination  from  the  great  seal* 
which  was  directed  to  the  bishop  in  the  usual  form  of  presentations.  As  to  the  tide 
under  the  Crown,  it  was  proved  that  this  formerly  belonged  to  the  deanry  of  the  col- 
legiate church  of  Chester  Le  Street,  and  came  to  the  Crown  on  the  dissolution  of  the 
monasteries,  and  continued  in  the  hands  of  the  Crown  till  16  Joe.  z.  when  the  deanry 
was  granted  away  by  the  Crown, excepting  all  advowsons,  donations,  dispositions,  %nd 
rights  of  patronage  to  all  churches,  vicarages,  chapels,  &c.  and  also  reserving  the 
annual  sum  of  io/.  to  be  paid  to  the  curate  for  the  time  being.  No  nomination  or 
preientation  could  be  proved  by  the  Crown  since  the  16  Joe.  X,  but  two  or  three,  and 
no  more,  were  ihcwn  by  persons  claiming  under  the  grant. 

*  Vide  Crop.  103.  It 

Eea 


4oo  CASES  in  MICHAELMAS  TERM, 

1 786.     licence  besides  a  mandamus^  unless  it  be  by  appeal  in  the  eccle- 
siastical Court;  and  that  has  never  been  allowed  as  a  sufficient 


The    King 


.  *NG  reason  for  refusing  a  mandamus \ 

The  Bishop  ||f  g$5gj  )9  TWO 

of  Ches- 
ter. 

It  was  likewise  proved  that  one  of  the  curates  had  attended  visitations  of  the 
though  no  instance  was  shewn  of  more  than  one  curate  attending  them. 

As  to  the  title  under  the  Crown,  Lord  Mansfield  said,  that  there  was  a  sufficient 
ground  to  presume  a  grant  of  the  advowson,  Sec.  since  the  grant  of  the  deanry ; 
and  directed  the  jury  to  find  so,  which  they  did.  He  bid  it  down  as  clear,  that 
the  curate  having  attended  visitations  in  the  manner  stated  was  sufficient  evidence  of 
its  being  a  perpetual  cure,  and  not  a  donative ;  and  he  said  if  it  were  a  donative,  the 
form  of  the  nomination  under  the  great  seal  was  wrong  in  being  directed  to  the  bishop  ; 
and  that  the  form  of  that  likewise  shewed  that  it  was  thought  to  be  a  perpetual  cure, 
and  it  was  btended  to  be  granted  as  such.  Though  it  was  said  by  the  counsel 
in  answer  to  this,  that  there  was  no  other  form,  and  this  was  the  usual  form  tor  a 
donative ;  and  that  though  it  were  directed  to  the  bishop,  yet  that  would  make  no 
difference  as  to  the  validity  of  it  in  passing  a  donative. 

The  plaintiff  then  entered  on  his  title  under  Mr.  and  Mrs.  JoUffe,  and  proved  the 
'  nomination  under  their  scab :  that  he  had  taken  the  oaths  of  allegiance  and  supre- 

macy before  them ;  and  that  he  produced  his  nomination  to  the  bishop,  and  tendered 
himself  to  subscribe  the  articles,  and  make  the  declaration  of  conformity  before  him : 
but  the  bishop  refused  to  suffer  him  to  do  it,  because  he  had  before  licensed  the  de- 
fendant ;  and  the  plaintiff  never  was  licensed  by  the  bishop. 

A  case  was  reserved  for  the  opinion  of  the  Court,  stating  the  case  that  the  plain- 
tiff made  under  the  nomination  of  Mr.  and  Mrs.  Jollffi  as  before  mentioned ;  and  as 
to  the  title  under  the  Crown, the  exception  in  the  original  grant  was  stated;  that  die 
persons  claiming  under  that  grant  had  enjoyed  the  nomination  or  appointment  to  this 
prrpctuul  curacy  1  which  the  jury  found  to  be  sufficient  to  presume  a  grant  from  the 
Crown.  And  the  two  questions  stated  for  the  opinion  of  the  Court  were,  I jf,  If 
Mr.  and  Mrs.  JoHff*  had  the  right  of  nomination  to  tbis  perpetual  curacy*  %&y%  If 
they  had,  whether  the  plaintiff  conld  recover  the  profits  in  this  action  i 

.  GlyimtSerje*mt.  The  defects  pretended  in  the  plaintiff's  title  are/ri/,  that  he  was 
not  licensed  by  the  bishop.  %dly,  That  he  did  not  subscribe  the  articles  and  decla- 
ration of  conformity.  And  the  question  is,  if  these  be  such  defects  as  will  prevent 
his  recovering  in  this  action.  Much  depends  on  the  nature  of  the  living.  There 
are  many  instruments  in  nature  of  donations  to  this  living,  which  are  not  directed 
particularly  to  the  bishop.  The  evidence  relied  upon  to  prove  this  not  a  donative 
was,  that  the  curate  had  at  times  attended  visitations,  and  thereby  subjected  himself 
to  the  jurisdiction  of  the  bishop ;  but  there  is  only  one  instance  of  any  curate's  doing 
it,  and  he  came  in  by  donation.  This  curacy  is  part  of  the  possession  of  an  antient 
collegiate  church,  and  during  the  time  it  was  in  their  possession,  the  cure  of  souls, 
and  divine  service,  were  performed  by  the  members  of  the  collegiate  church,  or 
persons  under  their  direction.  There  was  then  no  establishment  of  a  minister  or 
permanent  curate,  but  divine  service  was  provided  for  by  stipendiary  curates.  In  the 
grant  of  Jac.  1.  there  is  a  stipulation  and  covenant  to  pay  10/.  a  year  to  the  minister, 
which  is  the  original  provision  of  a  curate  to  this  living,  which  was  an  original  roan* 
datioo;  and  consequently,  this  living  is  a  donative.  But,  whether  it  be  a  donative  or 
perpetual  curacy,  the  plaintiff  is  entitled  to  recover. 

* 

The  first  objection  is,  that  the  plaintiff  has  not  got  a  license;  and  admitting  that 
it  is  not  necessary  in  case  of  a  donative,  yet  it  is  insisted,  that  it  is  in  the  case  af  a 
perpetual  cure. 

Lord  Man»Juia\  The  question  of  its  being  a  donative  was  given  up  upon  pro- 
ducing the  presentation  of  the  Crown;  and  there  was  exceedingly  strong  evidenc*  to 
shew  that  it  had  always  been  subject  to  the  visitation  of  the  bishop, 

Glynn,  Serjeant.  But,  if  it  be  a  cure,  the  want  of  a  license  is  not  a  want  of  title.  The 
nomination  is  the  sole  act  that  gives  a  title  to  the  curate  without  any  act  of  the  bishop.  As 
to  licences  granted  by  the  bishop,  there  it  no  doubt  but  that  there  must  be  a  licence  from 

the 
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Two  objections  have  been  made  to  this  application,  xst.  That     1 786. 
the  augmentation  has  altered  the  nature  of  the  curacy  from  a  do- 
native 


The  King 
against 

The  Bwhot 
the  bishop  to  authorize  •  person  to  preach,  whether  he  be  a  rector  or  a  curate  only,    of  Chks- 
or  have  or  have  not  any  other  benefice ;  but  there  is  no  case  which  says  there  must        tk*. 
be  a  licence  to  preach  on  a  particular  cure,  if  the  party  have  a  general  licence  before 
to  preach.    If  a  roan  preach  without  licence,  he  is  liable  to  the  censures  of  the  dioce- 
san ;  but  the  benefice  which  he  has  is  not  avoided  h/  that.    The  presentation  of  a 
layman  is  only  a  ground  of  deprivation,  and  till  be  is  deprived,  the  person  presented 
and  inducted  is  entitled  to  the  profits ;  and  no  person  in  answer  to  an  action  brought 
by  him  could  say  he  was  not  capable :   and  even  if  there  were  any  canon  that  re* 
quired  such  licence,  yet  that  could  not  affect  the  party's  legal  right,  but  would  only 
subject  him  to  ecclesiastical  censures. 

The  second  objection  is  that  the  plaintiff  did  not  subscribe  the  thirty-nine  articles, 
and  read  the  declaration  of  conformity.  The  first  is  required  by  the  statute  of  Elix. 
hut  that  statute  comprehends  only  Benefices  wkb  curt.  This  b  not  a  benefice  with 
cure,  for  a  perpetual  cure  is  not  so ;  and  it  has  always  been  so  holden  upon  the 
question  of  pluralities.  Institution  and  induction  are  the  indicia  {%  Keb.  SS^-)  °f 
benefices  with  cure  of  souls  (a) ;  and  in  the  case  of  Powell  v.  Ptarce  before  Dr.  Hay, 
it  was  lately  determined,  that  perpetual  cures,  which  had  received  Q^Ann's  bounty 
by  the  statute,  became  benefices  with  cure,  because  institution  &c  was  then  neces- 
sary, but  before  that  it  was  never  held  so.  But  another  answer  to  this  objection  is, 
that  the  non-subscribing  is  not  the  plaintiff's  fault ;  he  tendered  himself  to  the  bishop 
who  refused ;■  therefore  hit  not  doing  it  was  owing  to  the  act  of  the  bishop.  There 
is  no  occasion  here  for  a  mandamus  to  put  the  plaintiff  in  possession,  because  he  is  so 
already,  and  if  so  may  maintain  this  action. 

Lord  Mansfield.  The  plaintiff  cannot  maintain  an  action  for  the  profits  till  he  b 
in  possession.  In  curacies,  the  party  is  not  in  possession  till  licence.  We  must  take 
this  to  be  a  curacy.    Besides,  it  b  a  parish. 

Imfty.  A  licence  b  required  by  canon,  and  that  b  recognized  by  srat.  II  Ann. 
c.  12. 

Lord  Mansfield,  In  this  case,  which  b  a  perpetual  curacy,  there  roust  be  an  ad- 
mifeioa.  If  a  part  imfedit  lies,  which  I  take  it  for  granted  it  does  for  a  free  curacy, 
that  b  the  proper  remedy :  But  if  not,  a  mandamus  lies.  If  a  quart  imftdst  does 
lie,  a  maniamut  does  not. 

Imfey,  There  b  a  case  in  Stra,  io8l.  that  a  mandamus  lies,  though  a  quart 
immmSt  does. 

Lord  Mansfield.  Mr.  /.  Dtnuhon  always  thought  that  case  wrong :  for  no  case  is 
proper  for  a  mandamus,  but  where  there  is  no  other  specific  remedy. 

Imfey.  There  b  likewise  a  remedy  in  the  Ecclesiastical  Court,  by  what  they  call 
a  duplex  querela. 

Lord  Mansfield.  I  take  it,  that  a  licence  b  absolutely  necessary  in  the  case  of  a  per" 
petualcure. 

Imfey.  After  arguing  verv  fully  to  the  other  points.  As  to  the  licence,  the  48th 
canon,  (Burnt  ecclesiastical  law;  requires  it,  and  thb  is  recognised  by  I  a  Ann. 
si,  %.  c.  ia.  and  all  the  law  books  say,  the  examination  of  the  ability  of  curates  to  serve 
cures  is  in  the  ecclesiastical  judge,  and  if  he  have  power  to  examine,  he  may  reject.  % 
Inst.  631.  It  is  said,  this  is  not  a  benefice  with  cure,  but  in  Sum,  and  Gibson* 
Codex,  it  is  laid  down,  that  perpetual  cures  in  general  are  benefices  with  cure.  In 
Burn,  tit.  Dean  and  Chapter,  there  b  a  case  where  a  mandamus  was  granted  to  admit. 
But  then  the  bishop  under  this  nomination  was  no,  compellable  to  do  any  of  the  acts' 
required,  because  the  plaintiff  did  not  bring  a  proper  nomination.  A  nomination 
to  a  perpetual  cure  is  only  a  request  to  the  bishop  to  admit* 

Glynn,  Serjeant,  in  reply. 

Lord  Mansfield,  Ch.  J.  I  think  this  advowson  of  the  same  nature  as  advowsons  of 
other  livings.  The  principal  point  is  upon  the  form.  And  it  seems  impossible  to 
maintain  thb  action  against  the  defendant,  who  is  completely  in  possession.  A  li- 
cence b  never  necessary,  if  thb  action  can  be  maintained ;  and  you  may  as  well 
bring  an  action  for  money  had  and  received,  where  a  man  is  not  in  possession, 
instead  of  an  ejectment.    Here  this  must  be  taken  to  he  a  cure  of  souls,  for  it  b 

(a)  Watt.  c.  12. 

stated 
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1786.     native  to  a  preventative  benefice,    adly,  That,  by  the  cross  no- 
minations and  caveats  entered,  the  church  was  become  litigious. 


*  J^MO  As  to  the  first,  it  is  sworn  that  this  chapel  is  a  donative,  which 
The  Bishop  has  always  been  nominated  to  by  certain  feoffees,  and  that  the 
tir.  *    curate  in  pursuance  of  such  nomination  has  always  been  admit* 
ted  without  institution  or  induction,  which  in  the  case  of  a  do* 
native  is  not  necessary,  Cro.  Jac.  63  •    It  clearly  was  not  the  in~ 
tention  of  the  Legislature  to  change  augmented  donatives  into 
presentative  livings ;  if  it  had,  it  might  easily  hare  been  expressed. 
On  the  contrary,  the  act  has  left  them  exactly  as  they  were  be* 
fore  augmentation,  only  subject  to  lapse  and  the  bishop's  visita- 
tion.   Before  the  statute  16.1.  there  could  have  been  no  lapse 
at  all  of  a  donative  $  and  that  statute  only  gives  it  conditionally, 
,  in  case  there  is  no  nomination  within  six  months.    Now  the  party 

making  this  application  has  sworn  that  he  was  so  nominated 
within  six  months  after  the  death  of  the  last  incumbent ;  so  Alt 
there  cannot  now  be  any  lapse.  Besides,  supposing  there  lud 
been  no  nomination  by  the  feoffees  within  the  six  months,  if  there 
had  been  one  at  any  time  before  this  rule  was  obtained!  it  would 
have  been  sufficient  to  entitle  the  party  to  succeed  in  this  appli- 
cation 5  for  it  is  expressly  provided  by  the  7th  section,  that  if  the 
person  entitled  to  nominate  suffer  a  lapse,  but  nominate  before 
advantage  is  taken  thereof,  such  a  nomination  will  be  good. 

Secondly,  as  to  the  claim  by  the  vicar  3  there  is  no  founda- 
tion whatever  for  it.  For  supposing  the  right  of  the  feoffees 
doubtful,  at  any  rate  the  common  law  right  would  be  in  die 
rector  and  not  in  the  vicar.  But  a  presumption  may  arise  from 
•  long  usage  against  the  clergy  as  well  as  against  the  Crown.  Aad 
here  the  feoffees  are  stated  to  have  been  in  the  exercise  of  this 
right  for  many  ages  past ;  therefore  the.  Court  will  presume  it 
to  have  had  a  legal  commencement. 

In  the  case  of  The  King  against  the  Bishop  of  London  (a\  the 
objection  was  that  there  was  no  salary.  And  the  Court  said, 
that  had  there  been  a  fixed  sajary  that  would  have  been  evidence 
of  a  custom,  and  then  the  rector  could  not  have  withheld 
his  pulpit.  Here  there  is  a  custom  expressly  sworn  to  for  the 
feoffees  to  nominate.    Besides  the  entry  of  the  caveat  is  no  ok- 

atated  to  be  a  parish;  and  in  that  case,  it  is  expressly  required  that  there  antjolrf  fce 
a  subscription. 

-£*.,  Justice.  This  must  be  taken  to  be  a  benefice  with  cure,  and  the*  it  is 
within  the  act  of  parliament,  which  says,  that  no  person  shall  be  admitted  till  he  hat 
first  subscribed  the  articles;  and  there  is  a  distinction  between  anbacrhVing  aad  rasV 

mg  the  articles.  ^ 

mile*,  J.  and  AJ>b*r,t,  J.  sd  idem.  Judgment  for  the  defendant. 

"*"~ "-"■"■~~"" ~~— ~~~~~~"^ _____ ___ _ . 

GO  Ante,  331, 

jectioa 


J 
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jection  to  the  mandamus  going.    It  is  a  proceeding  In  die  cede-     1716. 
siasdcal  Court.    In  Stra.  893. 6.  Fitxg.  194.  aTreturn  to  a  man-  — — — 
damns  that  a  suit  was  pending  in  the  ecclesiastical  Court  was  held 


insufficient,  and  a  peremptory  mandamus  was  awarded.    The  TteBisbip 
case  of  the  King  and  the  bishop  of  Carlisle  (a)  is  precisely  in  point      TUU 


with  this  case,  except  as  to  the  lapse.  In  the  year  175a  and 
1753^  a  dispute  happened  in  the  cathedral  church  of  Carlisle 
about  the  dean's  negative  power  in  conferring  benefices.  Mr. 
Richards**  was  nominated  by  the  chapter  to  the  perpetual  curacy 
of  St.  Cutbberfs  CarlisU.  The  dean  entered  a  caveat \  and  the 
bishop  refused  to  admit  and  license  him.  But  the  Court  of  B.A. 
granted  a  mandamus  to  the  bishop  to  admit  and  license  the  curate. 

Ashhumt,  J.  It  is  not  necessary  for  us  to  decide  the  pojnt, 
whether  a  lapse  can  incur  in  this  case;  neither  is  there  any  ques*- 
tion  whether  this  Cotprt  is  bound  in  point  of  law  to  grant  a  man* 
damns:  but  {he  only  question  is,  whether  we  will  in  our  dis- 
cretion grant  it:  and  it  seems  to  me  that  we  are  not  bound  to 
giant  die  writ.  Then  if  we  are  not  bound  to  do  so,  what  reasons 
have  been  urged  to  induce  us  to  grant  it  i  We  will  not,  unless 
wo  think  die  bishop  has  acted  wrong. 

As  there  were  cross  nominations,  the  bishop  was  not  bound 
to  decide  which  of  the  contending  parties  had  the  better  titk:  and 
If  he  did  not  take  upon  himself  to  decide  that  question,  he  might 
equally  he  bound  to  grant  a  licence  to  both ;  in  which  case  the 
parties  would  be  contesting  for  die  possession  of  the  pulpit 
Therefore  it  was  more  fit  and  proper  that  he  should  withhold 
Us  licence  till  the  right  was  determined.  Now,  in  the  case  of 
die  JBng  r.  The  bishop  of  Car&sls,  there  was  no  cross  nojnina- 
tkm:  the  dean  only  claimed  a  negative.  There  is  a  distinction 
therefore  between  that  and  the  present  case.  And  it  is  not  con* 
tended  here  but  that  either  party  has  another  remedy  to  enforce 
his  right.  In  the  case  of  a  donative,  the  party  is  in  full  po»» 
immediately  on  the  nomination  \  and,  if  any  other  per- 
takes  the  rents  and  profits,  he  may  maintain  an  action  for 
money  had  and  received.  And  besides,  each  of  them  has  a  spe- 
cific rapedy  by  quan  intyedit  i  and  this  licence  would  not  forward 
kirn,  to  whom  it  is  given,  in  the  prosecution  of  such  right. 
Therefore  We  are  not  bound  to  grant  this  mandamus,  but  it  is  a 
matter  of  discretion ;  and  there  is  no  difference  between  this  ease 
and  that  of  the  King  v.  The  Bishop  of  Chester. 

(ji)  %  9m$?i  Rtt.L*w%  103. 

8  *  BULLER, 
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1786.        Buller,  J.    The  very  ground  on  which  this  motion  is  foond- 

1  ed  is  that  this  curacy  is  a  donative.    And  it  is  admitted  that  a 

agmi^t  °  quote  impedit  will  lie  *  then  if  it  will,  the  question  is  whether 

T^  Bishop  this  Court  will  interpose  by  granting  a  mandamus. 
of  Cms-        _  f  '  *  .....   ^        %  * 

Tx&#         In  anaent  cases  the  grounds  on  which  this  Court  has  granted 

or  refused  a  mandamus  are  not  explicitly  stated :  but  during  the 
time  Lord  Mansfield  has  presided  here,  he  has  taken  great  pains 
to  state  particularly  the  grounds  on  which  this  Court  will  either 
grant  or  refuse  such  writs.  He  has  always  said,  this  Court  will 
not  interpose  by  granting  a  mandamus*  unless  the  party  making  the 
application  has  no  other  specific  legal  remedy.  It  must  be  a  legal 
and  a  specific  remedy.  Some  cases  have  been  mentioned  at  the 
bar,  where  the  Court  granted  a  mandamus  even  though  the  party 
had  another  special  legal  remedy,  such  as  an  assize  for  office.  But 
those  offices  have  generally  been  such  as  are  created  by  letters 
patent ;  and  it  is  peculiarly  the  duty  of  this  Court  to  see  that  the 
powers  created  by  the  king's  charters  are  properly  exercised. 
Besides  the  Court  have  said,  in  answer  to  those  particular  cases, 
that  though  the  party  had  a  remedy  by  assize,  yet  it  is  now  obso- 
lete, and  therefore  they  have  made  an  exception  in  those  instances. 

As  to  the  King  v.  The  Bishop  of  Carlisle,  it  does  not  apply  to 
the  present  case.  For  whatever  might  have  been  the  fact,  whe- 
ther that  living  was  augmented  before  the  application  to  this  Court 
or  not,  it  did  not  appear  to  the  Court  that  it  had  been  augmented. 
Then  it  must  be  taken  as  a  case  where  there  was  no  augmenta- 
tion ;  for  de  non  apparentibus  &  de  nan  existentibus  eadem  est  ratio. 

Then  there  is  no  case  apposite,  but  that  of  the  King  v.  The 
Bishop  of  Chester*  That  is  the  only  one  which  has  arisen  since 
the  statute  of  George  the  First :  and  there  the  Court  said,  that, 
as  the  party  had  another  specific  legal  remedy,  they  would  not 
grant  a  mandamus.  That  determination  is  perfectly  consistent 
with  the  rule  uniformly  laid  down  of  late  years. 

It  is  true,  as  the  counsel  for  the  rule  have  said,  that  if  die  bi- 
shop were  compelled  to  grant  his  licence,  it  would  enable  the 
party  licensed  to  maintain  an  action  for  money  had  and  received, 
to  recover  the  profits  of  the  curacy,  which  he  would  not  perhaps 
otherwise  do :  but  even  if  that  were  doubtful,  it  is  no  ground  for 
the  Court  to  grant  a  mandamus,  because  the  party  has  another 
remedy  by  quart  impedit. 

Rule  discharged  («). 


(«)  Vide  R.  ▼.  The  Mtf  quis  of  Stafford,  pott,  3  roi.  646. 

The 
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The  Court  desired  it  to  be  understood  that,  as  two  different     1786. 

> 

applications  had  been  made  for  a  mandamus  to  a  Bishop  without 


a  good  foundation,  if  a  similar  one  were  made  in  future  on  the     ag£*fQ 
same  ground,  they  would  discharge  the  rule  nvith  costs.  Tjr  ai*op 


TIE. 


Bickerdike  and  Another,  Assignees  of  Reichard  a   *"***, 

Bankrupt,  against  Bollman.  "** 

[aT.R. 

/^ASE  for  money  had  and  received  to  and  for  the  use  of  the  A.lcndltM 
^  bankrupt,  before  his  bankruptcy,  ad  count,  On  an  account  ^^  *J** 
stated  with  the  bankrupt.  3d,  For  money  had  and  received  to  u$l  3,.  && 
and  for  the  use  of  the  plaintiffs  as  assignees.  4th,  An  account  ^J^^ 
stated  with  the  assignees.    Plea  non  assumpsit.  c- who  had 

This  cause,  was  tried  at  the  last  assizes  for  the  county  Palatine  nor  afterl  , 
of  Lancaster  before  Bu/ler,  J.  when  the  jury  found  a  verdict  for  32?3^# 
the  plaintiffs,  subject  to  the  opinion  of  this  Court  on  the  fol-  in  bis  hands! 

1 .  J  r  The  bill 

.WD  ca8C  •  when  due 

That  the  act  of  bankruptcy  was  committed  in  the  middle  of  **•  dith°- , 

_ .  i  *     *  noured»  and 

August  1784.    That  in  the  month  of  August  1784  the  bankrupt  no  notice 
was  indebted  to  Greatrix  and  Co.  the  petitioning  creditors,  in  ^n*£~ 
1 15/.  3/.  id.    That  on  the  1 5th  of  September  1 784  the  bankrupt  to  B.;  still 
drew  a  bill  for  20/.  on  the  defendant  (a),  "  who  then  until  the  on' thebm 
«  time  of  the  bankruptcy,  and  of  the  bill  becoming  due,  was  a  t*  C^P* 
<c  creditor  of  the  bankrupt,"  payable  to  Greatrix  and  Co.  two  was'not  dU- 
months  after  date,  and  paid  the  same  to  them  on  account  of  their  JjjJ'^f 
said  debt;  which  bill  was  presented  for  payment  on  the  18th  of  out  acom- 
November  following,  and  dishonoured.    That  no  notice  of  the  bankrupt 
non-payment  of  the  bill  was  ever  given  by  Greatrix  and  Co.  to  the  tgjJJ?  "Jl 
bankrupt,  or  left  at  his  house.    That  Greatrix  and  Co.  received  will  support 
the  bill  at  Manchester  on  the  24th  of  November  between  the  hours  £  Btnd  P 
of  1 1  and  12  at  noon ;  but  the  post  goes  from  London  to  Man-  05a. 
Chester  in  three  days.    The  bankrupt  then  resided  at  Manchester:  \sBa*.i%i'. 
but  in  general  secreted  himself,  and  particularly  on  market  days,  **k  a*d  Sa 
after  the  20th  of  November,  on  which  day  a  commission  of  bank* 
rupt  issued  against  him,  and  he  was  declared  a  bankrupt  at  Man- 
chester under  that  commission  in  the  afternoon  of  the  24th  of 
November,  but  at  what  hour  did  not  appear;  and  that  commission 

(a)  The  words  between  the  inrerted  commas  were  added  by  the  Court,  on  the  argu- 
ment with  the  consent  of  both  parties. 

has 
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1786.    has  since  been  superseded*    Afterwards  another  commission 

« was  issued  on  the  petition  of  Greatri*  and  Co. 

fc«»-       The  question  for  the  opinion  of  the  Court  is,  whether  the 
against     debt,  proved  to  be  due  to  them  under  the  circumstances  above 
Bollma*.  mentjonC(if  j8  sufficient  to  support  that  commission  ? 

Chambre  for  the  plaintiffs,  (after  observing  that  the  objection 
which  had  been  raised  to  the  petitioning  creditor's  debt,  was, 
that  the  bankrupt  was  to  be  considered  as  discharged  from  the 
bill  for  20/.  which  he  had  drawn  in  favor  of  the  petitioning 
creditor,  no  notice  having  been  given  to  the  bankrupt  of  the  bill's 
having  been  dishonoured,)  made  three  questions: 

kst,  That  no  notice  was  necessary  to  be  given  to  the  hangup* 
in  this  case.  2dly,  That  even  if  notice  were  necessary,  it  had 
Virtually  been  given.  3<Uy,  That  it  was  not  competent  to  the 
defendant  in  this  action  to  make  the  objection. 

As  to  the  first,  notice  must  in  general  be  given :  but  moot  of 
the  cases  have  arisen  where  the  holder  has  given  indulgence  to 
die  acceptor,  by  which  he  is  considered  as  having  made  his 
'     election,  to  look  to  the  acceptor  only  for  payment.     The  reasoQ 
on  which  the  rule,  requiring  notice  to  be  given  to  the  drawer,  is 
founded,  is  on  a  supposition  that  he  may  have  effects  in  the 
hands  of  the  drawee,  and  that  he  ought  to  have  an  opportunity 
of  recovering  satisfaction  from  hjm.    And  a  presumption  arises 
that  the  drawer  will  suffer  from  the  probable  insolvency  of  the 
drawee,  in  consequence  of  the  holder's  neglecting  to  give  notice. 
But  in  this  ease  that  presumption  is  repelled  by  stating  tftmt  the 
bankrupt  was  a  debtor  to  the  drawee ;  therefore  the  rule  does 
not  apply.    By  an  ordinance  of  France  (a),  the  drawer,  in  order 
to  discharge  himself  from  the  payment  of  a  bill  on  account  of 
Jris  not  having  had  notice  of  the  non-acceptance  by  the  drawee, 
must  shew  that  he  had  effects  in  the  other's  hands  at  the  time  of 
drawing.    The  rule  requiring  notice  to  be  given  to  the  drawer 
was  introduced  for  his  protection,  and  therefore  ought  not  to 
be  abused  so  far  as  to  enable  him  to  do  injustice. 

Secondly,  As  this  case  does  not  fall  within  the  reason  on  which 
the  rule  of  law  is  founded,  the  bankrupt,  not  having  had  effects 
in  the  hands  of  the  drawee  at  the  time  that  the  bill  was  drawn, 
must  be  considered  as  having  had  virtual  notice  that  the  bill  w^s 
not  honored.  Supposing  however  that  the  rule  of  law  would  be 
inflexible  in  an  action  on  the  bill  itself,  yet  the  question  here  is 
not  altogether  whether  the  drawer  can  be  resorted  to  W  the  bill* 

(«)  P$*ltOw.  tit  BUI*  of  Exchange,  16  tod  j;  tit. 

but 
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but  whether  the  circumstances  here  staled  extinguish  the  preea*    j  7 % $m 

ding  debt.   But  it  Us  been  repeatedly  held  that  the  more  draw, . 

ing  of  *  bill  of  exchange  does  not  extinguish  tftc  preceding  debt.    *««■*■ 

Thirdly,  the  case  of  Quantock  and  Others  against  England  (a)  ^,«* 
is  decisive.  On  a  question  whether  a  debt  haired  by  the  statute  ■•***«• 
of  limitations  was  sufficient  to  found  a  commission  of  bankrupt 
upon,  Lord  Mansfield  said,  u  The  statute  of  limitations  does  not 
«  destroy  the  debt,  it  only  takes  away  the  remedy.  Here  the 
«  debtor  himself  has  not  objected  \  he  has  submitted  to  the 
«  commission,  and  been  examined  under  it  %  therefore  the  ob» 
« jection  does  not  now  lie  in  the  mouth  of  a  third  perstin  t"  and 
be  said  that  Swain  and  rVallinger  (*)  was  in  point.  In  this  case 
the  notice  to  be  given  was  for  the  benefit  of  the  bankrupt*  and  the 
slightest  acknowledgement  would  be  considered  as  a  waiver  of  it. 

Bulls*,  J.    The  bankrupt  himself  could  not  waive  it  after 
the  bankruptcy* 

Chambn.  But  the  assignees  may  waive  it  for  the  purpose  of 
supporting  the  commission. 

Low,  amtrh.  The  debt  of  the  petitioning  creditor  being  re* 
duced  under  100/.  by  the  bankrupt's  drawing  the  bill  in  question 
is  as  much  discharged  by  the  laches  of  the  holder  in  not  giving 
notice  of  die  non-acceptance  of  the  drawee,  as  by  actual  pay- 
ment  And  as  to  the  assignees  waiving  this  objection,  it  is  no 
answer  in  die  present  action.  For  in  all  cases  where  actions  are 
braught  by  the  assignees  of  a  bankrupt,  they  must  make  out  a* 
dear  title,  which  they  cannot  do  without  proving  a  legal  debt 
of  the  petitioning  creditor;  and  they  cannot  by  their  own  apt 
make  that  a  good  debt  which  would  not  be  so  otherwise. 

As  to  notice  not  having  been  necessary  because  the  drawer  had 
no  effects  in  the  drawee's  hands,  that  goes  to  measuring  the  in- 
tonvenience  which  would  result  in  every  particular  case  from  not 
giving  notice.  But  the  Court  have  always  said  that,  whether  any 
actual  change  of  circumstance  has  or  has  not  taken  place,  or  whe- 
ther the  drawer  may  or  may  not  have  suffered  from  the  negligence 
of  the  holder  in  not  having  given  notice  in  due  time,  it  is  a  strict 
rule  of  law  introduced  for  the  sake  of  certainty,  and  that  the 
dmwer  may  have. an  opportunity  of  resorting  to  the  drawee.  In 
die  ease  of  Ptach  and  Burgess  (r),  where  a  question  arose  upon 
die  necessity  of  notice  bang  given  to  the  drawer,  it  was  contended 


(«)  s  Burr.  *6a8.    %  8l«k.  Xep.  709. S.  C. 

(*)  %  8tra.  74S. 

(0  Sitting  at  CUMkff,  «r.  Lord  MvisjUU 

that 
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1 786.     that  no  change  of  circumstances  had  taken  place,  or  probable  in- 
convenience had  ensued,  from  want  of  notice ;  bat  Lord  Mansfield 


BdiVe*"    •*"*» lt  wa§  a  8trict  rul€  °* Jaw  *at  noticc  ahould  be  given,  and 

agaiMd     it  must  be  adhered  to  in  every  case.    This  case  does  not  come 

llman.  wjtjljIl  ^  ^j^  i^j  ^^  jn  ||jC  case8  0f  jV^fo/  and  2?mwi  (a), 

599]  *  '"  or  MetcalfvaiL  HaU{b)>  as  to  what  shall  be  deemed  sufficient 
notice  of  non-payment  or  non-acceptance;  because  here  there 
was  no  notice  at -all.  It  was  said  by  Lee%  in  arguing  the  case  of 
Russelmd  Langstaf (c),  and  not  denied  by  the  Court,  that  it 
had  been  frequently  ruled  by  Lord  Mansfield  at  Guildhall)  that  it 
is  not  an  excuse  for  not  demanding  payment  on  a  note  or  billy 
or  for  not  giving  notice  of  non-payment,  that  the  maker  or  ac- 
ceptor has  become  a  bankrupt,  as  many  ways  may  remain  of 
obtaining  payment  by  the  assistance  of  friends  or  otherwise. 

The  bill's  having  been  given  after  the  act  of  bankruptcy  does 
not  vary  the  present  case ;  because  a  debt  may  be  discharged  in 
due  course  of  trade,  either  by  payment  of  the  money  after  a  se- 
cret act  of  bankruptcy,  or  by  payment  of  the  bill,  or  by  disho- 
noring it. 

With  regard  to  the  debt's  being  extinguished  by  taking  this 
note  from  the  bankrupt;  by  3  and  4  Ann,  c.  9.  /.  7.  it  is  enacted, 
that  "  if  any  person  accept  a  bill  of  exchange  for  20/.  or  up- 
"  wards  in  satisfaction  of  any  former  debt,  the  same  shall  be 
"  accounted  a  full  and  complete  payment  of  such  debt,  if  such 
"  person  accepting  of  any  such  bill  for  his  debt  doth  not  take 
"  his  due  course  to  obtain  payment  thereof  by  endeavouring  to 
"  get  the  same  accepted  and  paid,  and  make  his  protest  as  afore* 
"  said,  either  for  non-acceptance  or  non-payment  thereof/* 
Here  there  was  neither  protest  nor  notice,  and  therefore  the  bill 
must  be  considered  as  a  complete  payment. 

Cbambre,  in  reply,  was  stopped  by  the  Court. 

Ashhurst,  J.  As  to  the  general  rule ;  it  has  never  been  dis-  * 
puted,  that  the  want  of  notice  to  the  drawer  after  the  dishonor  of 
a  bill  is  tantamount  to  payment  by  him  ;  but  that  rule  is  not " 
without  exceptions,  and  particularly  in  the  case  mentioned  by 
the  plaintiff's  counsel,  that  notice  is  not  necessary  to  be  given 
where  the  drawer  has  no  effects  in  the  hands  of  the  drawee  ( rf)  ;  for 
it  is  a  fraud  in  itself,  and  if  .that  can  be  proved,  the  notice  may  be 
dispensed  with.  In  this  case  it  appears  that  at  the  time  of  drawing 
the  bill,  the  drawer,  so  far  from  having  any  eflects  in  the  hands 
of  the  drawee,  was  actually  indebted  to  him  to  a  large  amount. 

(a)  Ante,  167.  (I)  7>.  Vk  G.  3.  (*)  Zfog&  497. 

id)  Vid.  Gah  ▼.  Waltb,  post,  5  vol  S39. 

But 
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But  even  admitting  this  to  be  a  general  rule  without  any  ex-     1786. 
ception ;  it  was  certainly  introduced  for  the  benefit  of  the  draw-   ■■  ' 
cr.    Now  every  rule  may  be  waived  by  the  person  for  whose    B,^V" 
benefit  it  is  introduced.    Under  the  circumstances  of  the  pre-     <«r»«*# 
sent  case  the  drawer  must  be  considered  as  having  waived  this 
benefit,  because  the  commission  is  founded  on  that  creditor's 
debt,  between  whom  and  the  drawer  this  transaction  has  hap- 
pened ;  and  his  submitting  to  it  is  a  waiver  of  the  want  of  no- 
tice, and  an  admission  of  the  debt ;  which  admission  the  assig- 
nees have  subsequently  confirmed  by  bringing  this  action. 
Therefore  J  think  that  as  the  bankrupt  himself  has  not  chosen 
to  take  advantage  of  it  by  moving  to  supersede  the  commission, 
it  does  not  now  lid  in  the  mouth  of  a  third  person  to  do  so. 

Duller,  J.  The  last  point  may  be  laid  entirely  out  of  the 
case,  because,  unless  the  objection  be  well  founded  in  the  case  of 
the  bankrupt  himself,  it  is  immaterial  to  consider  how  far  it  was 
competent  for  a  third  person  to  take  advantage  of  it.  The  case 
of  Sfyantock  and  England  does  not  apply.  There  the  question 
was,  whether  a  third  person  should  be  permitted  to  avail  himself 
of  the  statute  of  limitations.  There  might  be  good  reasons  for 
disallowing  it  in  that  case,  because  the  debt  still  remained  in  con- 
science. But  here  the  question  is,  whether  there  was  a  sufficient 
debt  to  support  the  commission  at  the  time  when  it  issued. 

The  first  point  to  be  considered  is,  whether  under  these  cir- 
cumstances it  was  necessary  to  give  notice  within  as  short  a  time 
as  could  conveniently  be  done,  that  the  bill  was  neither  accepted 
nor  paid.  I  am  of  opinion  that  no  such  notice  was  necessary. 
On  the  second  trial  of  the  cause  of  Tindal  and  Brown  before  me 
at  Guildhall y  the  jury  told  me  they  found  their  verdict  for  the 
plaintiff  on  the  ground  that  it  had  not  appeared  from  the  evi- 
dence that  any  injury  had  arisen  to  the  party  from  want  of  no- 
tice. In  consequence  of  which,  upon  the  subsequent  trial,  I 
told  die  jury  that  where  a  bill  was  accepted,  it  was  primi  facie 
evidence  that  there  were  effects  of  the  drawer  in  .the  hands  of 
the  acceptor.  The  mistake  of  the  jury  on  the  former  occasion 
had  arisen  from  their  taking  it  for  granted  that  the  drawer  had 
not  been  injured  by  the  want  of  notice,  because  he  had  not 
proved  it,  whereas  that  proof  lay  on  the  plaintiff  to  produce. 
And  upon  my  mentioning  this  matter  to  the  Court,  they  thought 
that  if  there  were  no  effects  in  the  hands  of  the  acceptor,  that 
would  vary  the  question  very  much,  as  the  drawer  could  not 
be  hurt. 

The 
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1986.         The  law  requires  notice  to  be  given  for  this  reason,  because 
4  it  it  presumed  tint  the  bill  it  drawn  on  account  of  the  drawee's 

B,wm  *    having  effects  of  the  drawer  in  his  hands ;  and  if  the  latter  has 
******     notice  that  the  bill  is  not  accepted*  or  not  paid,  he  may  with* 
'  draw  them  immediately.    But  if  he  has  no  effects  in  the  other's 
hands*  then  he  cannot  be  injured  for  want  of  notice.  8oon  after 
I  sat  on  this  bench  I  tried  a  cause  at  Guildhall,  on  a  bill  of  ex* 
change  which  was  either  drawn  or  accepted  by  a  person  residing 
in  Hdland>  and  a  full  special  jury,  under  my  direction,  found  a 
verdict  for  the  plaintiff,  notwithstanding  no  notice  had  been 
given  to  the  drawer  of  the  bill's  having  been  dishonored,  because 
he  had  no  effects  in  the  hands  of  the  person  on  whom  the  bill 
was  drawn.    That  verdict  never  was  objected  to :  and  if  it  be 
proved  on  the  part  of  the  plaintiff  that  from  the  time  the  bill 
was  drawn,  till  the  time  it  became  due,  the  drawer  never  had  any 
effects  of  the  drawee  in  Ms  hands,  I  think  notice  to  the  drawer 
is  not  necessary ;  for  he  must  know  whether  he  had  effects  in 
At  hands  of  the  drawee  or  not;  and  if  he  had  nonet  he  bad  no 
right  to  draw  upon  him,  and  to  expect  payment  from  him ;  nor 
C*n  he  be  injured  by  the  non-payment  of  the  bill,  or  the  want 
of  notice  that  it  has  been  dishonored.    On  these  grounds  I 
think  the  petitioning  creditor's  debt  was  sufficient  to  support 
the  commission. 

Besides,  in  the  present  case,  as  the  plaintiff's  counsel  have 
truly  argued*  the  question  is  not,  whether  an  action  could  be 
maintained  on  the  bill  itself*  but  whether  the  want  of  notice 
extinguishes  the  debt.  As  to  which  the  case  is  this.  A.  not 
having  any  effects  in  C.'s  hands,  draws  a  bill  of  exchange  for 
tot/*  on  him,  in  favour  of  B.  for  value  received.  NOW  if  C. 
does  not  accept,  and  B.  does  not  give  notice  to  A.  there  is  an 
end  of  the  bill-  Then  how  does  the  case  stand  ?  A.  has  tool. 
Of  M.'s  ih  his  hands,  Without  any  consideration,  which  there* 
fere  A.  may  undoubtedly  recover  in  an  action  for  money  had 
and  received. 

PttCurim, 

Let  the  Poster  be  delivered  to  the  plaintiffs. 


Holdfast, 
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11*6. 

Holdfast,  on  the  Demise  of  Cowper,  against  Marten    &*«*,, 

and  Another  ^ 14th- 

rPHIS  was  an  ejectment  tried  at  the  last  assizes  at  Readings  Where  the 
--*■   before  Ejre,  Baron*  when  a  verdict  was  found  for  the  leg-  «  ^raiM| 
aor  of  the  plaintiff^  subject  to  the  opinion  of  the  Court  of  King9!  "  Jj^J1" 
Bench9  on  the  following  case:  "thutauat 

Thomas  Spotter,  being  seised  in  fee  of  the  premises  in  question,  "  t^r^dof 
cdhaiiting  of  an  house,  barn,  and  about  59  acres  of  land,  situate  "  hu  ef- 
at  Brdywict,  in  the  couiity  of  Berks f  by  his  will}  bearing  date  «  ^l^d 
the  1  ^th  of  August  1 775*  devised  the  same  in  the  words  follow*  liu  utes  *** 
ing:  w  I  give  and  bequeath  to  Mrs*  Marten,  daughter  of  my  M  sond/to 
«  late  uncle,  Dr.  Benjamin,  my  estate  at  Braywick,  Berks."  And  "Jjf ^f 
after  giririg  several  legacies,  the  will  proceeded  thus:  "  After  estate  at  27. 
«  these  legacies  I  give  and  bequeath  all  the  rest  of  my  effects,  The  word 
*  furniture,  estates  real  and  personal,  or  all  the  rest  that  I  may  "^t<!£r£ 
"  hate  and  leave  at  the  time  of  my  blessed  departure,  to  my  a  fee  (a); 
« nephew.  Mr.  Joseph  Convper.n   The  same  Mr.  Joseph  Cowper  £™£t 
it  appointed  one  of  the  executors  of  the  will,  and  is  the  lessor  mutt  he 

*  T        «•     *_  added  to 

Ot  the  plaintiff.  make  it 

The  testator  had  a  small  freehold  estate,  which  is  not  men-  carr7  »  k» 
dotted  in  his  will*    He  died  in  November  1780.    On  his  death,  \mu*. 296. 
Mrs.  Ann  Garden  (called  Marten  in  the  will  by  mistake)  en-  «  **  p- 
tered  on  the  estate  in  question,  and  held  the  same  till  her  death,  7  £4**59-] 
which  happened  in  1783.     On  the  death  of  Mrs.  Garden, 
ETmabetb  Fletcher  her  heir  at  law  entered  upon  the  premises  and 
held  diem  till  her  death,  which  happened  in  the  same  year  1783. 
Elizabeth  Fletcher  died  without  issue.    The  defendants  are  her 
co-heirs  at  law. 

The  question  reserved  for  the  opinion  of  the  Court  is,  Whe- 
ther the  lessor  of  the  plaintiff  is  entitled  to  recover  ? 

Phtmer  for  the  lessor  of  the  plaintiff.  If  an  estate  for  life  only 
were  given  to  Mrs.  Marten,  the  remainder  was  carried  over  to 
the  lessor  of  the  plaintiff  by  the  general  residuary  devise  \  for 
whatever  was  not  before  disposed  of  by  the  will  passed  by  that 
diuse  to  him. 

But  under  the  devise  to  Mrs.  Marten  an  estate  for  life  only 
passed.  As  there  are  no  words  of  limitation  or  perpetuity,  it  can- 
not be  inferred  that  the  testator  meant  to  convey  more  than  an 

(«)  80  will  the  word  *  estates.*1   Vid.  pose  %  vol.  656, 8c  659,  *.  k 

estate 


i 
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1786.     estate  for  life  to  her.   The  words  are  « I  give  to  Mrs.  Marten 
my  estate  at  Braywick"  Now  it  is  a  settled  rule,  that  an  estate 


°ml^r  8ivctt  generally  is  only  an  estate  for  life.  And  this  construction 
Maeten.  holds  as  well  in  wills  as  in  deeds:  the  only  difference  is  that 
in  a  deed  a  certain  form  of  words  must  be  used  in  order  to  con- 
vey a  fee:  but  in  the  latter  no  particular  form  of  words  is  neces- 
sary 5  it  being  sufficient  if  the  words  used  by  the  testator  plainly 
indicate  an  intention  to  give  more  than  an  estate  for  life.  But  in 
the  present  case  no  such  intention  can  be  collected  from  the  words 
1  of  this  devise.  In  Loveacre  ex  dent.  Mudge  v.  Blight  and  wife  (*), 

Lord  Mansfield  said,  « If  the  Court  cannot  find  words  in  the 
"  will  sufficient  to  carry  a  fee,  though  they  should  themselves  be 
"  satisfied  beyond  the  possibility  of  a  doubt,  as  to  what  the  inten- 
"  tion  of  the  party  was,  they  must  adhere  to  the  rule  of  law." 
Then  the  question  here  is,  are  there  any  words  or  circumstances 
in  this  will  to  vary  the  effect  of  this  devise  to  Mrs.  Marten  ?  It 
is  incumbent  on  the  other  party  to  point  out  that  in  order  to  en- 
large the  estate.  The  only  words,  from  which  it  can  be  supposed 
that  the  testator  meant  to  devise  more  than  an  estate  for  life,  are 
those  which  he  has  used  in  speaking  of  the  thing  given,  namely, 
"  my  estate  at  BrayanchP   But  the  word  «  estate,"  there  being 
words  of  locality  annexed  to  it,  is  a  description  of  the  thing  only, 
and  not  of  the  interest  in  the  estate.    The  word  «  estate"  being 
an  equivocal  expression,  may  either  mean  the  thing  itself,  or  the 
interest  of  the  party  in  it,  or  both.  Now  here  is  nothing  to  shew 
that,  in  this  particular  case,  it  means  the  interest?  for,  first,  there 
are  words  of  locality  annexed  to  it:  in  common  acceptation  the 
word  means  the  land  itself;  it  is  only  in  technical  language  that 
it  means  the  interest.  In  the  next  place  as  to  the  general  context 
of  the  will,  there  are  no  circumstances  here  explanatory  of  the 
testator's  intention  to  give  Mrs.  Marten  more  than  an  estate  for 
life;  for  he  was  then  giving  an  estate  to  a  married  woman.  And  . 
the  principal  object  of  his  bounty  was  his  nephew,  to  whom  he 
gave  the  bulk  of  his  property.  Nor  lastly  is  it  necessary,  in  order 
to  dispose  of  all  the  testator's  property  under  the  will,  that  this 
should  be  construed  to  be  a  devise  of  the  fee;  for  the  residuary 
clause  will  carry  it  over.  There  is  neither  an  introductory  clause* 
nor  any  general  clause  in  the  body  of  the  will,  indicating  the 
testator's  intention  to  dispose  of  all  his  property,  which,  when 
coupled  with  the  devise  to  Mrs.  Marten,  can  convert  this  into 
an  estate  in  fee. 

In 
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*    In  Chester  v.  Painter  {a),  and  FrogmorM  dm.  jfrigb  v.     1786. 
Wright  and  Another  (}),  the  word  * estate"  was  construed  to 


mean  the  thing,  and  not  the  interest*  even  though  in  both  those     °agaimi 

cwe$  the  word  «  all*  was  prefixed.    In  Hogan  v.  Jackson  (c),  Martiw. 

Lord  Mansfield,  after  taking  the  distinction  between  the  land 

and  the  quantity  of  interest  in  the  land,  said,  "  if  there  are  no 

"  words  of  limitation  added,  it  only  passes  ah  estate  for  life.* 

And  afterwards  in  the  same  case  he  said,  "  it  is  now  clearly 

«  settled  that  the  words  *  all  his  estate'  will  pass  every  thing  a 

"  man  has:  but  if  the  word  'all'  be  coupled  with  the  word  '  per- 

«  SonaP  or  a  local  description,  there,  the  gift  will  pass  only  per- 

"  aoftahy,  or  the  specific  estate  particulatly  described." 

He  admitted  that  there  were  many  cases  where  the  word 
**  estate"  has  been  held  to  pass  a  fee ;  but  it  was  in  one  or  other 
of  these  instances:  1st,  Where  there  was  an  introductory  clause 
indicating  an  intention  in  the  testator  to  dispose  of  all  bis  estate, 
"which  bore  on  the  particular  clause  in  which  the  specific  devise 
was  contained ;  as  where  the  testator  said,  "  I  mean  to  dispose 
*  of  all  my  estate  :*  But  even  there  the  word  «  all"  is  the  opera- 
tive word,  and  not  the  word  "  estate."  For  "  all"  when  cou- 
pled with  other  words  than  "  estate"  has  been  held  to  pass  a 
fee :  as  «  all  I'  am  worth"  in  Huxtep  v.  Brooman  (d).  2dly, 
Where  the  testator  has  directed  something  to  be.  done,  which 
required  more  than  estate  for  life  to  carry  the  testator's  inten- 
tion into  execution,  as  to  pay  debts,  legacies,  &c. 

But  none  of  those  cases  are  applicable  to  the  present,  because 
here  is  no  general  introductory  clause,  or  any  thing  to  be  done 
by  the  devisee  which  renders  it  necessary  to  enlarge  the  estate 
for  life.  Therefore  as  the  word  "estate"  in  this  devise  is  de- 
scriptive of  the  locality,  and  not  of  the  quantum  of  interest ;  as  the 
word  "  all"  is  not  added :  and  as  the  context  will  not  warrant 
a  greater  estate  than  for  life  \  the  Court  will  hot  construe  this 
Into  a  devise  of  the  fee. 

Abbot,  for  the  defendant,  was  stopped  by  the  Court. 

AsHHurst,  J.  t  There  can  be  no  doubt  of  the  testator's  in- 
tention in  this  case  :  if  the  intermediate  words  between  the  two 
devises  be  omitted,  the  will  runs  thus;  "I  give  and  bequeath 
«to  Mrs.  Marten  my  estate  at  Braywich,  and  the  rest  I  give  t* 
"  my  nephew." 

(a)  %  P.  Wmu  335.  %  Eq.  Cat.  Atr.  313.  W  3  *W*  4X4- 

(e)  Oto/.  306.  W  SrrwH%t  Cba.  Cat.  437. 

Vol.  I.  Ff  Buller, 
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1786.       .  Bullkr,  J.    The  word  estate  is  the  most  general  word  that 
— — —  can  be  used.   For  so  far  from  its  being  necessary  to  add  words  ef 
H^S£,T  inllcritance  in  or<ter  to  make  it  pass  a  fee,  words  of  restraint  must 
Martin,  be  added  in  order  to  carry  a  less  estate ;  for  it  is  genus  generalise 
mum.    If  the  word  «  estate"  in  the  residuary  clause  carries  a  fee 
to  the  nephew,  it  must  also  have  the  same  effect  in  the  first  de- 
vise.   The  intention  of  the  devisor  is  clear :  he  meant  to  give  his 
whole  estate  in  Braywick  to  Mrs.  Marten,  and  the  rest  to  his 
nephew  Cowper.    The  word  "  estate"  was  much  commented 
upon  by  Holt,  Ch.  J.  in  the  Countess  of  Bridgwater**  case  (a). 

The  case  of  Chester  v.  Painter'  h  likewise  an  authority  for 
this  determination.  There  it  appeared  that  the  testator  knew 
how  to  give  an  estate  in  fee,  for  he  gave  an  estate  to  his  son  and 
his  heirs:  but  where  he  wished  to  give  only  an  estate  for  life,  he 
omitted  the  word  "  heirs."  Now  apply  that- to  the  present  case : 
in  another  part  of  this  will  (which  does  not  form  a  part  of  this 
case)  the  testator  gave  an  estate y«r  life  in  express  words;  which 
shews  that  if  he  had  intended  to  have  given  only  an  estate  for 
life  to  Mrs.  Marten%  he  would  have  added  the  same  words  in 
the  devise  to  hen 

Per  Cur.         Let  the  Postea  be  delivered  to  the  Defendant. 

(a)  6  Mod.  106.  Sati.  136. 


Tvtsdty, 
.Mm.  14th. 

An  appeal 
against  a 
conviction 
on  the  *4 
Geo.  3.  c, 
31.  for  not 
entering 
horses,  && 
must  be  to 


Proser  against  Hyde. 


CASE  against  the  defendant  as  justice  of  the  peace,  (before 
whom  the  plaintiff  had  been  convicted  on  24  Geo.  3.  c.  31.) 
for  refusing  to  take  good  and  sufficient  security  in  order  that  the 
plaintiff  might  appeal  to  the  then  next  general  quarter  sessions  of 
the  peace  against  the  said  conviction.    The  second  count  was 
_       for  not  returning  the  said  conviction  to  the  next  general  quarter  aes- 
the  quarter   $ions  (after  notice),  by  means  whereof  the  plaintiff  was  pie- 
aftcMhe'1  vented  from  prosecuting  his  said  appeal  before  the  justices  of 
the  peace  at  the  then  next  general  quarter  sessions,  who  refused 
to  receive  and  hear  the  said  appeal  for  want  of  the  said  convic- 
tion being  returned. 
The  defendant  pleaded  the  general  issue. 


t%KWCttOMt 

and  not  after 

iht  exxcv* 

tion.  An 

actionem 

the  case 

cannot  be 

maintained 

tgainst  a  justice  of  the  peace  for  refusing  to  take  bail  in  order  that  the  party  may  appeal  to  any  a 

sessions  tats  those  ava*  */Hr  tb*  itnvbth* ;  nor  for  m$  returning  tbt  f*vk$m*  to  any  ether  acasi 


Thii 


in  the  Twenty-seventh  Yeah  of  GEORGE  III.  415 

This  cause  was  tried  at  the  sittings  at  Westminster  after  last     1785. 
Trinity  Term  before  Buller,  J.  when  the  jury  found  a  verdict  for  ■■ 

the  plaintiff,  damages  100A  costs  40*.  subject  to  the  opinion  of    P*^" 
this  Court  on  the  following  case;  which  stated,  Hyde. 

That  the  plaintiff,  on  the  23d  June  1785,  was  convicted  be- 
fore die  defendant  for  keeping  a  horse  without  paying  the  duty, 
the  plaintiff  being  present  at  die  time  of  such  conviction. 

That  on  23d  July  following,  the  constable  took  possession 
of  the  plaintiff's  goods  and  sold  them.  That  no  warrant  was 
produced  on  the  trial  of  this  cause,  but  that  on  the  25th  of  July 
the  defendant  said  that  the  constable  was  in  possession  under 
his  warrant* 

That  the  quarter  sessions  next  after  the  conviction  was  holden 
-  on  the  27th  of  June.  And  that  on  the  25th  bf  July  the  plain- 
tiff offered  two  sufficient  sureties  to  the  defendant  for  prosecu- 
ting an  appeal  against  the  said  conviction,  and  gave  him  notice 
of  his  intention  to  appeal :  but  the  defendant  refused  to  take 
any  bail 

That  the  next  quarter  sessions  after  the  23d  of  July  was 
holden  in  October  1785. 

That  the  following  notice  was  given  by  the  plaintiff's  attorney 
to  the  defendant  on  the  19th  of  November  1785  :  "Take  notice 
that  I  shall  in  one  month  from  the  date  hereof,  commence  an 
action  against  you  at  the  suit  of  Thomas  Proser  of,  &c.  for 
having  on  the  20th  day  of  July  last  illegally  granted  a  war- 
rant against  the  said  Thomas  Proser9  addressed  to  all  constables 
and  others  his  majesty's  officers  of  the  peace  in  and  for  the  said 
county,  especially  to  William  Brooks  constable,  whereby  they  were 
commanded  to  levy  the  sum  of  20/.  and  1/.  18/.  costs  of  suit  by 
distress  on  the  goods  of  the  said  Thomas  Proser,  and  that  they 
should  cause  sale  to  be  made  thereof  in  case  they  should  not  be 
redeemed  within  six  days  after  the  same  should  be  taken  by 
them,  for  having  on  29th  of  May  1785,  (he  the  said  Thomar 
Proser  so  living  in  Tottenham  Court  Road,  and  being'  within  the 
weekly  bills  of  mortality,)  kept  and  used  one  gelding  for  the 
purpose  of  drawing  a  certain  carriage ;  and  the  said  Thomas  Proser 
did  not  within  ten  days  after  beginning  to  keep  and  use  the  said 
gelding  for  that  purpose  aforesaid  give  notice  in  writing  at  the 
office  in  London  for  stamping  and  making  vellum,  parchment,  and 
paper,  of  his  keeping  and  using  the  same,  and  of  the  parish 
.and  place  where  he  resided,  and  pay  down  the  duty  of  ten  shillings 

F  f  2  imposed 
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}tjH6.    imposed  by  fa  statute  for  keeping  and  ^ng  fa  $aid  g44yig> 

rr according  to  this  directions  of  the  said  ##nte;  and  fox  having 

Proskr  cau^cd  the  goods  of  the  said  Tkm&s  Eraser  to  be  sold  ty  auction, 
Hyde,  within  less  time  than  allowed  alter  the  samp  were  taken  by  an  jpt 
yentory,  contrary  to  the  directions  of  the  said  statute  f  and  d*P  f°r 
haying,  previous  to  the  said  goods  being  sold,  refused  to  accept 
security  or  securities  for  the  jsaid  Thorns  Prosed  %  prosecuting  Ws 
appeal  on  your  conviction,  at  the  last  general  quarter  sessions  of 
the  peace  held  for  the  county  of  Middlesex;  and  also  for  net  r«* 
turning  and  delivering  the  order  and  conviction  therepn  im*  the 
Court  of  general  quarter  sessions  of  the  peace,  held  St  fa  e&tWM 
house  on  Clerkenwell-Green,  in  and  for  the  said  county  tf  Mi44h* 
sex  on  Monday  the  1 7th  day  of  October  last,  as  required  by  fa  £Ct 
of  parliament  in  that  case  made  and  provided,  whereby  <bc  said 
Thomas  Proser  was  prevented  from  prosecuting  his  said  appeal/? 

That  np  conviction  was  returned  by  the  said  defendant  It 
either  of  the  said  sessions.  And  parol  evidence  of  what  passed 
before  the  justice  at  the  time  of  the  conviction  was  rejected  upon 
fa  trial  of  the  cause* 

The  question  for  the  opinion  of  the  Court  is,  Whether  Ac 
plaintiff  is  entitled  to  recover  in  this  action? 

Woody  for  the  plaintiff.  The  principal  objection  to  this  ectien 
is,  that  by  the  statute  34  Geo.  3.  c.  31.  /.  ip.  it  is  provided, 
that  the  appeal  shall  be  to  the  next  quarter  sessions :  and  it  was 
contended  at  the  trial,  that  the  plaintiff  ought  to  have  appealed 
to  the  quarter  sessions  next  after  the  conviction,  which  were  held 
on  the  27th  of  June;  and  therefore  as  he  could  not  prosecute  the 
appeal  at  the  time  of  making  the  application  to  the  defendant, 
this  action  could  not  be  maintained. 

But  the  plaintiff  was  entitled  to  appeal  to  the  quarter  seaainns 
next  after  the  time  when  he  found  himself  aggrieved :  and  be  was 
not  aggrieved  til]  tfre  execution  was  carried  into  tfittf,  wbifih  waa 
not  till  the  23d  of  July:  and  although  the  plaiptiff  had  notice  %t 
the  conviction  a.t  the  time,  yet  he  could  not  be  said  to  he  agr 
grieved  thereby;  for  the  conviction  plight  not  perhapi  have  bet* 
$ftf<TOed,  or  might  have  been  afterwards  quashed- 

JJy  the  13  $  14  Car.  ?.  c,  jg,  s,  ?.  there  U  a.  proviso,  that 
^ny  person  whp  finds  himself  ?ggwved  by  fa  judgnwpt  rf  tw? 
justices*  (relative  to  orders  for  the  rffftPVil  ©f  paupeft,)  may  apptal 
,  to  the  next  quarter  sessions.  But  thf  con$f  uetign  of  fat  sfttvtf 
has  always  been,  that  the  appeal  may  be  to  fa  <im\*1  mmf& 
next  after  the  person  finds  bwielf  aggrieved,  and  not  to  the 

session* 


tnst 
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sessions  next  after  the  order  of  removal.     Rex  v.  Inhabitants  of     tj&6. 

Norton  (a).    The  proviso  in  this  act  is  of  a  similar  nature.     In  — i — 

that  case  the  party  is  not  aggrieved  till  the  removal;  in  the  pre-     *"■£** 
sent,  not  till  the  execution.  Hr  ' 

The  next  objection  was  to  the  form  of  the  notice:  but  it  is 
sufficient  if  it  contain  the  substance  of  the  cause  of  action  j  which 
is  dVtffe  By  the  notice  given  to  the  defendant  in  the  present 
action** 

Jfett  as  to  the  rejection  of  the  parol  evidence :  It  was  very 
property  rejected ;  for  no  evidence  of  what  passed  at  the  time  of 
the  conviction  ought  to  have  been  received  at  the  trial,  except 
such  as  w4s  stated  on  dig  conviction  itself. 
Sihesftfy  contra,  was  stopped  by  die  Court. 
A*tf rtttlsT,  J.   The  words  of  the  act  are  decisive ;  fbt  it  safr 
«  tt  any  pmon  sftail  find  himself  aggrieved  by  the  judgment  of 
cr  any  such  justice,  tec.  he  may  appeal  16  tht  justices  at  the  next  • 
«rgenttrat  quatffe*  aesisioiW  *  Thertfofd  the  plaintiff  should  have 
appealed  to  the  session*  ndxt  after  the  judgment. 

Stfttrfft,  J.  The  ca$e£  relative  to  appeals  against  orders  of 
removal  sure  very  distinguishable  from  die  pre^nt .  All  orders  of 
removal  are  ex  parte  proceedings';  and  the  other'  party  cannot 
know  any  thing  of  them  till  the  actdai  fembvaf.  But  this  con- 
viction is  more  lite  a  judgment  of  this  Court,  than  an  order  of 
removal;  Tne  grievance  to  the  patty  is  the  judgment,  and  ndt 
the  execution.  A  writ  of  ertror  will  lie  before  execution:  and  an 
appeal  is  in  the  nature  of  a  writ  of  error:  It  Complains  of  the 
judgment. 

If  a'  cottftry  cdn&mictidrt  were  to  be  put  upon  this  statute,  it 
would  be  such  a  snare  to  the  magistrates*  that  they  would  never 
be  safe.  For  the  justices  do  not  issue  thAt  warrants  of  execution 
till  they  know  whether"  an  appeal  will  be  brought  or  not;  and 
they  could  never  know  wheii  the  party  found  himself  aggrieved, 
if  he  were  not  to  appeal  at  the  quarter  seanons  next  after  the 
conviction. 

Let  the  Postea  be  delivered  to  the  defendant 

(a)  %  Strcr.  831. 


Rogers 


4i*  CASES  in  MICHAELMAS  TERM, 

1786. 


£"i%i  Rogers  against  Reeves. 


An  agree-  rpHE  declaration  stated  that  before  the  making  of  the  pro- 
writing  to  mise  and  undertaking  after  mentioned,  to  wit,  in  Michaelmas 

bail  forT*1  Tenn  il!  ^  23d  yCaF>  &C'  °nC  J°hn  Torriano  sucd  out  a  ******* 

person  ar-  directed  to  the  then  sheriff  of  Surry,  commanding  him  to  take  one 

Lf»  pro-  Richard  Stephens  and  him  safely  keep  so  that  he  might  have  his 

cess  at  the  body  before,  &c.  on  Thursday  next  after  eight  days  of  St.  Hilary 

the  writ,  or  then  next,  to  answer  to  the  said  John  Torriano  in  a  plea  of  trespass, . 

STSdylor  and  ako  a  biU  of  thc  »a  7-  Torriano  against  the  said  Richard 

pay  debt  Stephens  for  40/.  upon  promises,  &c.  which  writ  was  indorsed  for 

made°by  a  bail  for  35/.  7/.  and  was  delivered  to  Sir  A.  Pitches  knight  then 

third  person  sheriff  to  be  executed,  who  made  out  his  warrant  thereon  to  the 

with  the 


bailiff  of  the  plaintiff  as  his  bailiff;  by  virtue  whereof  the  plaintiff  being 
225^1  bailiff  took  and  arrested  the  said  Richard Stephens  *  and  the  said  1K- 
tion  «f  his  chard  Stephens  being  in  the  custody  of  the  plaintiff  as  such  bailiff, 
the  party*  in  consideration  that  the  said  plaintiff,  at  the  special  instance  and 
•Rested,  is  request  of  the  defendant,  would  permit  the  said  Richard  Stephens  to 
93  H.  6.  c.  go  at  large  out  of  the  custody  of  the  plaintiff,  from  the  said  arrest, 
derSiLrof  *c  said  dei"cn(knt  undertook  and  promised  the  plaintiff  to  put  in 
an  attorney  good  bail  for  the  said  Richard  Stephens  in  the  said  suit  on  or  before 
jxarance1^  ^e  returnof  the  said  writ,  or  surrender  the  body  of  the  said  Richard 
a  defendant  Stephens  to  the  plaintiff,  or  in  default  thereof  to  pay  the  debt  and 

is  not  with-         *    .      ,         .  , r     .         *         ,        ,  .     .«.  r  ••       •      1 

in  the  sta-  costs  in  the  said  suit.  That  the  plaintiff,  confiding  in  the  promise 
£^  ^  and  undertaking  of  the  said  defendant,  suffered  and  permitted  the 
given  to  the  said  Richard  Stephens  to  go  at  large;  yet  that  the  said  defendant 
the  action1  <W  not  Put  m  *nJ  ^ail  whatsoever  for  the  said  Richard  Stephens  in 
th*  Jh*  •#  ^  "^  8U*t  at  or  '>e*orc  ^e  rcturn  of  the  said  writ,  or  at  any  other 
[z  E*p.  r.%    time  whatsoever,  or  surrender  the  body  of  the  Sdid  Richard  Stephens 

7°T.  r.  t0  ^c  plaint**?*  or  Pa7  the  debt  and  costs  in  the  said  suit  or  any 
no.]  part  thereof,  and  that  for  want  of  bail  being  put  in  to  the  said  suit, 

a  writ  of  attachment  issued  against  the  said  Sir  A.  Pitches,  where- 
upon the  plaintiff,  in  order  to  prevent  the  said  Sir  A.  Pitches  from 
being  taken  and  arrested,  and  likewise  to  prevent  himself,  thc 
,  plaintiff,  from  being  sued  at  law  by  the  said  sheriff  of  Surry  for 
breach  of  his  duty,  as  such  bailiff,  in  suffering  the  said  Richard 
Stephens,  to  go  at  large,  was  obliged  to  pay  and  did  pay  to  the  said 
J.  Torriano  his  debt  due  to  him  from  the  said  Richard  Stephens. 

Second 


€C 
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Second  count  for  money  paid,  laid  out,  and  expended.    Third     1786.  « 
count  for  money  had  and  received.    Plea  non  assumpsit.  — — 

This  cause  was  tried  before  Butter,  J.  at  the  Sittings  after    K££l$ 
Trinity  Term,  1785,  when  a  verdict  was  found  for  the  plaintiff,    R*ew. 
damages  44/.  subject  to  the  opinion  of  the  Court  on  the  follow- 
ing case; 

That  Richard  Stephens  was  arrested  by  the  plaintiff  by  virtue 
of  a  latitat^  and  a  warrant  thereon  granted  against  him,  at  the 
suit  of  J.  Torriano,  and  was  discharged  by  the  plaintiff  on  the 
following  undertaking  of  the  defendant. 

u  In  the  King's  Bend.  J.  Torriano,  gent,  against  Richard 
Stephens.  Returnable  on  Thursday  next,  after  eight  days  of 
"  St.  Hilary.  Damages  40/.  bail  for  35/.  V*  Tbeakstone  by 
"  Evans,  attorney ;  I  do  hereby  undertake  to  put  in  good  bail 
"  on  or  before  the  return,  or  surrender  the  body  to  Mr.  5. 
"  Rogers,  one  of  the  officers  to  the  sheriff  of  Surry,  or  on  de- 
"  fault  to  pay  debt  and  costs.    Dated  24th  December,  1782. 

S.  Reeves" 

That  the  plaintiff  has  since  been  compelled  to  pay  to  the  said 
J+  Torriano  44/.  for  debt  and  costs  by  virtue  of  an  attachment 
issued  against  die  sheriff. 

The  question  for  the  opinion  of  the  Court  is,  whether  the- 
plaintiff  is  entitled  to  recovef  in  this  action  on  any  of  the  counts 
in  die  declaration  ? 

Shepherd,  for  the  plaintiff,  contended  that  this  undertaking 
was  not  void  at  common  law.  And  that  in  order  to  render  it 
illegal,  it  must  come  within  the  statute  23  H.  6.  r.  9. 

All  obligations  and  contracts  with  a  sheriff  are  good,  if  not  for 
a  breach  of  duty  or  contrary  to  the  statute  of  23  H.  6.  Many 
caaes  have  decided  that  undertakings  by  a  party  to  a  *herifi>  in- 
demnifying him  for  not  executing  process  as  he  is  commanded, 
are  valid  in  law.  Burgoyne  v.  Kerry,  Anders.  267.  Beawfage*% 
ease.  10  Co.  10 1.  Dabridgecourt  v.  Smalbrooie,  Cro.  Eliz*  178* 
Sir  G.  ReyneWs  case.  Poph.  165.  Moor  542.  Sound.  161.  All 
these  prove  that  obligations  of  indemnity  at  common  law 
were  good,  and  consequently  continue  so  unless  precisely  within 
.  the  statute  of  23  H.  6.  A  simple  contract  is  the  same  under  the 
statute  as  a  bond.  Cro.  Eliz.  178.  199.  And  if  this  undertaking 
complies  with  the  substance  of  the  statute,  it  is  the  same  as  if  it 
were  the  case  of  a  bond.  If  not,  it  is  not  within  the  statute  at 
all,  and  then  it  stands  good  at  common  law.    In  Dive  v.  Mon- 

ningham, 
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1786,     ningbm,  Ch.  J.  Montague  said  (a)  it  was  lawful  to  let  the  party 
to  bail  who  is  in  custody  on  mesne  process  *,  and  the  statute  di« 


*£"*/    recting  the  sheriff  to  let  them  to  bail  was  made  in  affirmance  of 

Reevbs.    the  common  law :  Tfhis  undertaking  on  letting  the  defendant  to 

ba.il  was  not  therefore  contrary  to  his  duty,  nor  illegal. 

The  general  clause  of  the  statute  does  not  attach  on  any  obli- 
gation, to  which  the  former  one  does  not  extend ;  and  the  for- 
mer one  speaks  only  of  obligations  by.  persons  in  ward.  In  10  Co\ 
100.  a.  and  Moor.  543.  it  is  said  "  the  latter  words,  though  go* 
"  neral,  extend  only  to  the  precedent  branch,  namely,  bonds 
«  taken  of  those,  who  are  in  their  ward." 

This  undertaking  does  not  substantially  comply  with  the  sta- 
tute. It  is.  not  necessary  that  the  indemnity  should  be  gtvjen 
to  the  sheriff  himself;  for  the  statute  mentions  bailiffs  as  well 
as  sheriffs.  This  therefore  is  warranted  by  the  act.  He  admitted 
thai;  many  authorities  had  determined  bonds  to  be  illegal,  because 
not  given  to  the  sheriff  by  his  name  of  office,  but  none  of  them 
declared  an  indemnity  to  a  sheriff's  officer  to  be  illegal.  This 
contract  is  not  within  the  mischief  intended  to  be  remedied  by 
the  statute.  The  mischief  was  the  extortion  of  the  sheriff*  who, 
under  hi?  discretionary  power  of  letting  to  bail,  oppressed  the 
defendant.  It  put  a  defendant  in  custody  under  legal  process  in 
the  same  situation  with  respect. to  sureties  given  to  the  sheriff, 
unless  in  the  prescribed  form,  with  persons  who  are  under  duress* 
It  therefore  prescribed  the  form  under  which  he  is  compellable  to 
release  him;  and,  to  prevent  any  operation  on  the  fears  of  the 
defendant  while  in  custody,,  made  all.  engagements  in  any  other 
form  void.  But  the  mischief  does,  not  exist  with  respect  to  per* 
sons  not  in  ward;  who,  though  they  may  claim  the.  right  of  giv- 
ing security  to  the  sheriff  or  his  officer*  in  the  form  prescribed 
by  the  statute,  may  yet  enter  into  any  contract  which  was  legal 
before  the  statute,  and  is  not  prohibited  by  it. 

This  indemnity  is  the  same  as  that  prescribed  by  the  statute; 
for  an  undertaking  that  the  defendant  shall  appear  at  the  return  of ' 
the  writ  is  in  effect  an,  undertaking  to  put  in  bail.  Harrison  mA 
Others  v.  Daws  and  others.  5  Bum  2683.  If,  it  be  objected* 
that  the  remaining  part  of  this  indemnity,  namely,  an  undertaking*  - 
to  surrender  the  defendant  or  to  pay  the  debt  and  cost,  is  not  war- 
ranted by  the  statute,  it  is  sufficient  in  answer  to  say  that  it  is  mar 
tcrially  connected  with  the  former  part,  and.is  consistent, with  tfe 

* 
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purposes  of  the  statute.  Aadwkere  bonds  havr been  set  asick,  be-     I7W» 
cause  they  were  conditioned  for  souae thing  more  than  theaf  peav- 
ance  of  the  defendant  at  the  retiwa  of  the  writ,  it  has  beta  be- 


ReetAff 

cause  that  other  act  was  distinct  from  and  independent  o£  the  aet    ****** 
of  appearing.     But  this  undertaking  can  be  applied  to  no  other 
purpose  whatsoever ;  and  under  it  no  eatortion  can  be  committed. 
But  supposing  this  undertaking  not  within  the  act,  because  not 
given  /*  the  proper  person  aod  on  the  strict  xondkioa  prescribed 
by  the  act,  still  it  is  not  given  ty  the  person  described'  by  the  act* 
and  therefore  not  within,  k  $  for  the  statute  doca  not  extend  to 
third  persons.  Moor.  542.  Sid.  132.  And  tiie  hind  of  indemnity 
receives  a  sanction  from  the  paacriec  of  the  Court,  in  the  in- 
stance of  their  compelling  attornies  to  pot  in.  bail,  or  pay  thrcWbt 
according  to  theis  engagement,    k  cannot  be  contended  that  this 
rule  holds  only  with  iespeci>  t»  attornies ;  because  the  Court:  ha* 
new.  considered  such  art  undertaking  contrary  tor  the  statute,, 
otherwise  they  would  not  have  compelled  attornies  to  cany  into 
execution  contracts  expressly  prohibited  by  act  of  parliament.  As 
to  the  circumstance  of  then?  being  officers  of  the  Court;  shot  aught 
with  equal  propriety  be  urged  aa  a  reason  for  obliging  them*  to? 
perform  an  usuflious  or  anyother  illegal  contract.  The  flrae  reasoa ; 
therefore*  why  the  Court  will  enfoacc  a  performance  of  sucb  enw  • 
gagemente  by  attornies*  is  because  they  are  made  by  third  persons* ' 

Qowper  for  the  defendant.  This  is  different  from  the  ease  of 
attornies.  The  undertakings  entered  into,  by  them,  anoVenlorced  * 
by  the  Court,  ace  not  by  way  of  indemnifying  the  sheriff,  but  to 
make  satisfaction  to  the  party  suing.  But  in  the  case  of  a  third 
person^,  who  is.  not  amenable  to  the  summary  process  of  die 
Court,  they  will  not  compel  a  performance  of  such  an  undertak- 
ing by  himy  as  they  would  if  it  wore  given  by  an  office*  of  the 
Court.    He  was  then  stopped4  by  the  Court. 

Ashhurst,  J.  The  statute  in  this  case  having  prescribed  the 
form  of  security,  and  having  declared  that  alfothers  shall  be  void, 
the  security  must  be  in  that  particular  form  marked  out  by  the 
statute.  The  constant  usage  since  the  passing  of  the  act  of  the 
23  H.  6.  has  been  to  take  security  by  bond:  but  this  is  only  a 
simple  contract,  and  not  of  so  high  a  nature  as  the  security  which 
was  intended  by  the  statute. '  That  alone  is  decisive. 

Bullbr,  }.  This  undertaking  is  void,  considered  in  every 
point  of  view.  The  cases  respecting  executions  of  fieri  facias,  or 
persons  in  execution  on  capias  ad  satisfaciendum^  do  not  afifct  this 
question;  because  the  statute  speaks  only  of  persons  arrested  on 

mesne 
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1786.     mesne  process.    The  statute  of  the  23  H.  6.  requires  the  bond 
to  be  given  to  the  sheriff,  as  such,  for  the  appearance  of  the  party ; 


Room 


"«"     m*  for  no  otncr  pu*P<»e.    And  it  is  admitted  that  if  there  be 
Kttrtt.    any  other  condition  expressed  in  the  bond,  it  is  void.    This  is 
bad  therefore  on  both  grounds ;  for  first  it  is  not  given  to  the 
sheriff  himself,  and  it  is  for  something  independent  of  the  ap- 
pearance of  the  defendant.' 

The  statute  does  not  authorise  sheaf's  bailiffs  to  take  obliga- 
tions for  the  appearance  of  persons  arrested,  as  was  contended 
by  the  counsel  for  the  plaintiff:  it  expressly  mentions  the  bailiff' 
•fa  franchise,  and  only  means  those  officers  who  have  the  return 
of  process :  for  where  the  process  is  directed  to  the  sheriff,  the 
indemnity  must  be  to  him. 

Then  as  to  undertakings  by  attornies;  it  is  true  that  this  Court 
will  not  supersede  an  act  of  parliament  by  any  regulations  of 
their  own  concerning  the  officers  of  the  Court ;  but  that  is  not 
the  case  with  respect  to  the  practice  against  attornies.  The  sta- 
tute speaks  only  of  obligations  given  to  the  sheriff,  and  does  not 
extend  to  such  as  are  given  to  the  party.  In  Sid.  132.  and  1 
Lev.  98.  the  promise  to  the  bailiff  was  good,  because  made  on 
the  plaintiff's  part.  In  Hall  v.  Carter  {a)  it  is  said,  though  the 
sheriff  cannot  take  a  bond  in  any  other  form  than  that  prescrib- 
ed by  the  statute,  yet  the  party  himself  may.  The.  distinction 
therefore  is  between  those  cases  where  the  undertaking  is  to  the 
plaintiff  in  the  cause,  and  those  where  it  is  made  to  the  sheriff: 
if  the  latter,  the  form  of  the  statute  must  be  strictly  pursued. 
When  an  application  is  made  against  an  attorney  on  his  under- 
taking, it  is  by  the  plaintiff  against  him  to  compel  a  performance 
of  a  contract  entered  into  to  him ;  and  on  that  ground  it  is  valid. 
And  therefore  the  rule  of  the  Court  stands  perfectly  clear  of  the 
regulations  of  the  act  of  parliament 

Let  the  Postea  be  delivered  to  the  defendant. 

(0)  %  MO.  304. 
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The  King  against  The  Mayor  and  Aldermen  of     7**** 

London. 


HT  E.  TO  ML  INS  obtained  a  rule  on  a  former  day  calling  A  ™"4~»' 
*  on.the  defendants  to  shew  cause  why  a  writ  of  mandamus  .nd  aW*-0* 
should  not  issue  directed  to  them,  commanding  them  to  admit  2T^^ 
Thomas  Tomlins  to  the  office  of  one  of  the  auditors  of  the  cham-  mit  a  person 
berlakn's  and  bridgmasters'  accounts  of  the  city  of  London.  of  auditor 

The  affidavits,  on  which  the  rule  was  founded,  stated  that  the  *****      • 
office  of  auditor  was  an  ancient  office  \  and  had  been  exercised  kin'*  and 
and  enjoyed  by  four  liverymen  of  the  city,  annually  elected  and  JjJJFJJ*" 
chosen  by  the  majority  of  the  livery  in  common  hall  assembled,  counts,  who 
That  it  had  been  usual  and  customary  for  die  sheriff*  of  the  city  n  ^ 
present  at  such  election  to  declare  by  the  mouth  of  the  com-  y**?  «*- 
mon  seijeant  of  the  said  city  the  said  election  to  the  livery  then  and  been  e- 
present,  as  made  by  the  majority  of  the  livery,  and  immediately  Jj^^g"1 
report  the  same  to  the  Lord  mayor  and  aldermen,  who,  being  by  the  live- 
informed  thereof*  had  been  used  and  accustomed  to  declare  Scam  the 
again,  by  the  mouth  of  the  recorder  of  the  said  city,  to  the  ***?  * 
livery  present  at  the  common  hall,  at  the  close  of  such  election,  reared  to 
such  choice  and  election  of  auditors.    That  Thomas  Tomlins  at  T^fJ^^ 
Midsummer  1783  had  been  duly  elected  and  admitted  to,  and  ** *****  *» 
served,  the  office  of  auditor  for  one  year.    They  then  stated  a  ZkhffiLfir 
similar  election  and  admission  at  Midsummer  1784  and  a  service  "*"**" 
of  the  office.     At  Midsummer  1 785  there  was  a  third  election  of  nutadvcff. 
Thomas  Tomlins  by  the  livery ;  but  the  recorder  then  declared 
that  the  Court  of  aldermen  gat*  no  opinion  as  to  this  election  ;  and 
he  accordingly  served  that  third  year.     At  Midsummer  1786 
Thomas  Tomlins  together  with  three  others  were  elected  and 
chosen  auditors  for  the  year  ensuing  by  a  majority  of  the  livery 
(there  being  then  two  other  candidates)  but  the  sheriffs  having 
returned  all  the  six  candidates  to  the  Court  of  aldermen,  they 
by  the  mouth  of  the  recorder  then  declared  to  the  livery  then 
assembled  the  usage  in  the  election  of  auditors  to  have  been 
that  a  liveryman  having  served  the  office  of  auditor  fir  two  years  suc- 
cessively should  go  out  of  that  office,  and  another  should  be  elected  in 
bis  stead*    Notwithstanding  such  declaration  a  poll  had  been 
demanded  under  the  stat.  11  Geo.  1.  c.  18.  when  Thomas  Tom- 
lins and  three  ethers  bad  a  majority  of  votes.    But  at  the  close 

of 
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the  Court  to  decide  upon  the  question  of  right  in  this  summary     J  78<S- 
method  of  proceeding,  without  putting  it  in  a  more  solemn 


mode  of  trial.    This  is  the  only  remedy  the  party  has.  tgaiMd 

But  even  allowing  that  in  fact  there  has  been  no  instance  of  any  The  Mayor 
person's  having  served  this  office  for  more  than  two  years  succes-     mco  of 
swdy,  that  indeed  may  be  widen*  of  a  custom  of  ineligibility,    ^"MK' 
but  like  all  other  evidence  may  be  rebutted :  for  usage  is  only 
evidtna  of  a  custom  \  though,  if  uncontradicted,  it  may  be  de- 
cisive.   It  does  not  appear  but  that  this  usage  may  have  origi- 
nated in  a  bye  law;  and  if  so,  it  would  not  be  good  as  a  custom, 
because  the  office  of  auditor  is  prescriptive.    And  there  is  the 
mare  reason  for  this  supposition,  because  it  is  stated  that  a  simi- 
lar usage  as  to  the  office  of  befe-brewer  is  founded  on  a  bye-law. 

Even  if  the  Court  shall  be  of  opinion  that  the  iisage  is  well 
founded,  yet  the  party  applying  is  entitled  to  this  mandamus.  Be- 
cause if  he  were  ineligible  after  having  served  the  office  two 
years  successively,  yet  at  any  rate  there  is  an  intermediate  year 
since  that  time,  and  he  is  now  become  eligible  again.  The  cir- 
cumstanoe  of  his  having  de  facto  served  the  third  year  cannot 
vary.this  question ;  for  if  he  were  not  eligible  dejure%  the  Court 
will  not  consider  him  as  having  filled  the  office  at  all  that  yean 
In  the  case  of  the  King  and  Godwin  («),  the  Court  would  not 
decide  upon  a  sutriipary  motion,  whether  a  person  having  been 
mayor  Jt  facto  a  second  year,  by  holding  over,  was  thereby  ren- 
dered ineligible  the  third  year;  and  therefore  they  granted  a 
rule  for  an  information  in  nature  of  a  quo  warranto,  in  order 
that  the  question  might  be  tried. 

Again,  this  question  ought  to  be  sent  to  a  jury,  for  it  is  ndt 
such  an  one  as  can  be  decided  by  the  certificate  of  the  recorder; 
for  he  cannot  certify  in  any  question  in  which  the  corporation 
themselves  are  parties.  Hob.  85.  recognized  in  Jtnh  21.  Besides 
part  of  the  corporation  dispute  the  existence  of  such  a  custom. 

Ashhurst,  J.  It  is  true  that  an  application  for  a  mandamus 
is  made  to  the  discretion  of  the  Court,  but  that  discretion  must 
be  governed  by  certain  principles.  Ic  is  never  granted  merely  for 
asking :  some  reason  must  be  assigned  for  it.  But  in  the  present 
case  no  ground  whatever  has  been  laid  before  the  Court.  The 
party  making  the  application  has  neither  taken  upon  him  to  im- 
peach the  custom  set  up  in  opposition  to  his  claim,  nor  has  he  pro- 
duced any  one  instance  of  any  person  having  been  elected  a  third 
year,  fftcr  having  served  the  office  for  two  years  successively. 

(a)  Dbugt.  38a. 

We 
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1786.    We  would  grant  the  mandamus  in  order  that  the  right  might  be 
tried,  if  there  were  any  ground  for  it     But  here  is  nothing 


The  Kino 


mh*°  t0  ^  ******  Tkc  m**********  is  applied  for,  merely  to  see  whether 
The  Mayor  there  is  any  thing  to  be  tried  or  not. 

men  of "  On  the  other  hand  there  is  a  positive  custom  stated,  that  00 
London,  person  shall  be  elected  to  serve  the  office  of  auditor  for  more  thorn 
two  years  successively.  And  this  is  further  corroborated  by  what  is 
said  in  the  bye-law  made  in  Edward  the  Sixth's  rime ;  in  which 
it  is  ordered  that  the  bere-brewers  ait  to  be  amoved  at  the  end  of 
every  second year,  in  Hie  sort  and  form  as  the  auditors  of  the  chamber* 
lain  and  of  the  bridge  of  the  city.  That  is  a  decisive  ground  to 
shew  that  the  usage  with  respect  to  the  office  of  auditors  has  sub- 
sisted at  least  as  far  back  as  the  rime  when  that  bye-law  was  passed. 

Bullbr,  J.  No  person  is  entitled  to  a  mandamus  merely  .on 
asking  for  it.  The  party  making  this  application  came  at  first 
upon  very  slight  grounds.  I  rather  thought  that  the  motion  was 
intended  as  an  address  to  the  recorder  to  state  what  the  custom 
was,  and  then  to  argue  on  the  meaning  of  the  words. 

Bat  even  if  it  had  rested  on  the  words  of  the  usage  as  stated  at 
the  time  of  applying  for  the  rule,  I  should  not  have  had  much 
doubt.  However  the  case  is  much  altered.  It  now  appears  that 
the  parties  were  apprized  of  the  objection  at  the  rime  of  the  elec- 
tion. They  understood  die  recorder  at  that  time  to  have  stated 
the  custom  as  it  now  appears  to  be  on  the  affidavits  produced  on 
behalf  of  the  city.  For,  die  first  rime  the  recorder  came  upon  the 
hustings,  he  told  the  livery  that  the  Court  of  Aldermen  would 
give  no  opinion  as  to  the  validity  of  Tomlin/s  election:  but  he 
afterwards  declared  the  usage  to  be  that  a  liveryman,  who  tad 
served  the  office  of  auditor  for  two  years  successively,  should  go  out,  and 
another  be  elected  in  his  room.  These  words  can  only  be  under* 
stood  in  one  sense.  When  the  counsel  for  the  party  applying 
were  apprised  of  the  grounds  on  which  the  Court  of  Aldermen 
had  rejected  Tomlins,  they  should  have  stated  the  words  of  the 
usage,  and  argued  upon  them  ,  but  they  have  shrunk  from  "that: 
the  words  indeed  are  too  strong,  for  they  are  in  the  negative,  that 
a  person  shall  not  serve  for  more  than  two  years  successively. 

This  is  not  like  the  case  inDo^Ai/.-fortherethefacts  were  clear, 
'  and  the  whole  depended  on  a  question  of  law,  which  never  had 
been  determined,  but  which  was  of  general  importance  to  every 
corporation  in  the  kingdom ;  and  therefore  the  Court  would  not 
decide  it  in  a  summary  way  on  morion,  without  giving  the  parries 
an  opportunity  of  putting  the  whole  case  upon  record.  But  here 


IN  THfr  TWENTT-SSYIKTH  Y£AB  OF  GEORGE  III.  '427 

the  prosecutor  has  laid  no  facts  before  the  Court  on  which' any     1786. 
question  can  arise.  — — 

We  cannot  go  upon  the  supposition  that  this  usage  originated  ThcKjMO 


from  a  bye-law ;  for,  if  it  did,  that  fact  should  have  been  expressly  The  Mayor 
stated  by  the  prosecutor  as  a  ground  of  objection.  men  of 

Rule  discharged.       l*»»o*. 


Brock  against  Richardson.  iSJjS' 

npHlS  was  a  suit  in  prohibition ;    and  the   question  was  If  •  modus 
•*■  whether  within  the  chapelry  of  Wttton  Gilbert  there  is  a  mo-  £  ^J^ 
dus  for  every  inhabitant  to  pay  dice  halfpence  for  every  milch  cbw  **  pWnt* 
at  tie  time  of  calving  in  full  satisfaction  for  the  tithe  of  calves  I  prohibition, 
.    At  the  trial  of  this  cause  at  the  last  assizes  at  Durham  before  J^JSa 
Heath,],  there  was  no  contrariety  of  evidence;  and  the  jury  found  forthe  d*. 
the  modus,  with  this  variance,  that  it  was  payable  at  Easter,  and  But  tf  My 
that  it  did  mi  extend  to  certain  lands  within  the  chapelry,  called  the  «*»  *» 
Copse  Lands,  consisting  of  five  farms,  which  were  exempted  from  though  dif- 
the  payment  of  these  and  all  other  tithes.  Verdict  for  the  plaintiff,  £T^m 
with  liberty  to  move  to  set  it  aside  in  this  Court  without  costs,    that  b  • 

__  *  •  •      .  1  ground  tor 

Wood  having  moved  to  set  aside  this  verdict  on  the  ground  the  Court  to 
that,  as  this  was  a  claim  by  prescription,  the  jury  ought  to  have  2JJ2££ 
found  the  modus  as  laid  in  the  declaration  or  not  at  all ; 

Chambre  now  shewed  cause.  The  variance  between  the  mo- 
dus laid  and  that  proved  is  no  ground  for  a  new  trial,  or  to  entitle 
the  defendant  to  a  verdict.  An  issue  in  prohibition  to  try  a  par- 
ticular modus  is  extremely  different  from  issues  in  other  suits ; 
for,  whether  one  sort  of  modus  or  another  be  found,  it  is  equally 
a  reason  to  warrant  the  prohibition  (a).  The  very  ground  on 
which  a  prohibition  is  prayed  for  is  a  suggestion  that  the  ecclesias- 
tical Court  is  proceeding  to  try  a  question  of  which  they  have  no 
cognizance.  The  fact  which  is  tried  in  suits  in  prohibition  is 
merely  for  the  information  of  the  Court.  This  is  in  some  respects 
like  an  issue  directed  by  the  Court  of  Chancery  to  try  a  particular 
custom,  which  is  merely  for  the  information  of  the  chancellor, 
and  which  may  be  indorsed  specially  on  the  postea  according  to 
die  truth  of  the  fact.    He  was  then  stopped  by  the  Court,  and 


(a)  Dytr  170,  x.     iftf,  19*.     1  Vtntr.  3*. 

7  BULLER, 
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178&  BtfLLBft,  J.  said  it  was  too  clear  for  any  further  argument. 
The  authorities  cited  are  directly  in  point  as  far  as  they  go.  It 
appears  from  them  that  no  consultation  ought  to  be  awarded :  but 


BmocK 
mgauut 

Richaed-  it  isequally  clear  that  theverdict  must  be  entered  for  the  defendant. 

In  order  to  try  a  particular  modus  one  party  alleges,  and  the 
other  denies,  the  existence  of  it ;  that  is  the  only  issue  on  the  re- 
cord to  be  tried.  As  the  plaintiff  therefore  has  failed  in  proving 
the  modus  as  alleged  in  pleading,  the  verdict  must  be  entered 
specially  for  the  defendant,  who  is  entitled  to  his  costs.  But 
though  the  modus  be  not  found  as  laid,  yet  if  any  modus  be 
found,  that  is  a  sufficient  ground  for  refusing  a  consultation. 

Per  Curiam.  The  verdict  must  be  entered  specially  for  the 
defendant ;  and  no  consultation  will  be  awarded. 


SJf^JE  .Stocks  against  Booth. 


/^  ASE  for  disturbing  the  plaintiff  in  his  pew.    The  declare- 
60  yeari  of  tion  stated  that  the  plaintiff  had  a  right  to  this  pew,  Hvitb- 

df^ir  *  ****  fofai  **  *°  *'  afpurtenant  to  a  messuage  in  the  parish. 
not  t  niffi-  At  the  trial  of  this  cause  before  Buller*  J.  at  the  last  Tori 
to  maintain  assizes,  the  plaintiff  did  not  set  up  any  claim  under  a  faculty 
•n  action  from  the  bishop,  or  shew  any  enjoyment  in  respect  of  any  house, 
casefoi  dit*  but  offered  evidence  of  possession  for  above  60  years,  and  would 
turbance  in   j^e  derived*  a  regular  tide  from  one  ChappeL  to  whom  the  mi- 

thc  enjoy-        4  °  **    * 

mem  of  it ;  nister  and  churchwardens  in  the  year  1 7 1 8  gave  their  consent  in 
pontiff       ^ting  to  build  the  pew  in  question. 

must  prove  The  learned  judge,  being  of  opinion  that  this  did  not  entitle 
tive  right,  the  plaintiff  to  recover,  directed  a  nonsuit ;  which 
°ndlht\r  Bolton,  Serjeant,  moved  on  a  former  day  to  set  aside  on  three 
claim  it  in  grounds ;  ist,  That  no  faculty  was  necessary  in  this  case  to  sup- 
riJi0nCfl*"fl^- P<>rt  the  plaintiflPs  action.  2dly,  That  if  a  faculty  were  necessary, 
furtenant  to  jt  might  be  presumed  after  such  a  length  of  possession.     3dly, 

a  met  wage  im  -_.,.,.  .  .  *»    . 

thefarub.    This  being  a  possessory  action,  mere  possession  was  sufficient 

tmmmd°  to  ma*nta*n  lt  against  a  wrong-doer. 

bh  bein  it        Chambre  now  shewed  cause,  and  contended  that  no  title  to  a 
[jT.r.*o6.  pew  can  be  derived  but  by  prescription,  or  by  a  faculty. 
3£«rf.a94.]      There  is  no  pretence  for  the  first;  for  it  was  stated  by  the 
plaintiff's  counsel  at  the  trial  that  the  pew  was  built  in"i7*8. 

Neither  is  any  title  claimed  under  a  faculty.  But,  even  if  there 
had  been  one  to  the  person  who  built  the  pew,  this  action  could 

not 
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Hot  have  been  maintained,  because  that  person  could  not  have     1786. 
conveyed  his  right  under  that  faculty.     A  faculty  is  only  to  the  ■ 
first  grantee,  and  cannot  be  transferted  by  him.    A  faculty  to  a     ST°£" 
man  and  his  heirs  (a)  is  not  good  in  point  of  law ;  for  a  seat  in     Booth. 
the  church  does  not  belong  to  the  person  but  to  the  house.    This 
doctrine  is  recognized  in  the  case  of  Langley  v.  Chute  (*).    The 
parishioners,  who  repair  the  church  and  the  pews  in  it,  are  en- 
titled to  seats  in  the  church ;  the  power  of  the  ordinary  is 
merely  to  distribute  the  pews  among  these,  and  does  not  extend 
further. 

As  to  the  possession,  on  which  the  plaintiff  relies,  there  can  be  * 
no  possession  to  support  such  an  action  as  the  present,  but  as 
belonging^  to  the  house.    He  was  then  stopped  by  the  Court.    . 

Woody  in  support  of  the  rule,  admitted  that  the  plaintiff  in  this 
action  had  not  a  complete  title  as  against  the  ordinary :  but  con- 
tended that  it  was  a  sufficient  title  as  against  a  nvrong-doer. 

1st,  No  faculty  was  necessary.  In  Burn's  Ecclesiastical  Law  (c) 
it  is  said,  "  if  the  incumbent,  churchwardens,  and  parishioners,  • 
«  agree  that  more  pews  are  necessary,  it  doth  not  seem  that  there 
« is  any  necessity  for  the  ordinary's  interposition."  Therefore 
die  plaintiff  has  made  out  a  sufficient  title  under  the  consent  of 
die  minister  and  churchwardens  in  1 7 1 8  to  build  this  pew. 

2dly,  But  a  faculty,  if  necessary,  may  be  presumed,  the  plain- 
tiff and  his  ancestors  having  had  actual  possession  above  60  years. 
In  Rogers  v.  Brooks  (d)  possession  for  36  years  was  held  to  be 
evidence  of  a  prescriptive  right,  though  there  was  no  evidence  of  - 
a  faculty  from  the  bishop,  and  though  the  church  itself  had 
been  rebuilt  within  40  years. 

3<Uy,  There  might  probably  be  a  doubt  whether  the  plaintiff 
had  a  right  as  against  the  minister  or  the  ordinary.  But  the  de- 
fendant was  a  wrong-doer  unauthorized  by  either  of  these  per- 
sons: and  great  inconvenience  would  result  from  permitting  the 
defendant  to  disturb  the  plaintiff  in  the  enjoyment  of  his  pew ; 
because  the  defendant  himself  may  be  evicted  the  next  moment, 
and  it  would  encourage  a  perpetual  struggle  for  the  possession  of 
the  pews  in  the  church.  In  Kenrick  v.  Taylor  (*),  it  was  held  that 
bare  possession  was  sufficient  against  a  wrong-doer;  and  that  the 
plaintiff  need  not  shew  repairs  in  an  action  against  him,  which 
would  have  been  necessary  in  an  action  against  the  ordinary, 
(which  distinction  was  taken  in  1  Lev.  71.  and  3  Lev.  73.)  and 

(«)  Popb.  140.  (i)  SUr  T.  Raymond,  046.  (;)  X  Burn.  331. 

00  AT.  14  <?•  3.  B.  R.  vide  port.  431,  ?.  #.  (?)  1  mis.  33$. 

Vol.  I.  Gg  ~Xthe     ' 
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1 786.     the  Court  there  said  «  that  it  was  a  rule  of  hw,  that  one  ift  po»» 
■     >  "session  need  not  shew  any  title  or  consideration  for  such  po*- 

Stocks  <t  8C8S;on  against  a  wrong-doer."  The  same  doctrine  is  laid  d«wtr 
Booth,  in  Gibs.  Cod.  197.  8.  With  respect  to  the  purpose  of  this  action, »' 
the  plaintifFhad  possession,  he  need  not  shew  any  title.  Though  ret 
the  case  of  Kenrick  v.  Taylor  it  was  laid  as  appurtenant  to  anw* " 
suage,  yet  that  is  not  necessary;  since  a  faculty  would  undbubtedly 
give  a  right,  and  that  may  be  only  to  the  person.  Besides  it  is 
said  in  that  case  in  Wilsony  that  it  is  not  necessary  to  prove  a  tide 
as  against  a  wrong-doer :  now  if  it  be  not  necessary  to  prove  it  at 
the  trial,  it  is  not  necessary  to  allege  it  in  the  declaration ;  for  the 
plaintiff  need  only  allege  that  which  he  is  bound  to  prove. 

Ashhurst,  J.  In  an  action  against  a  wrong-doer  possession 
may  perhaps  be  prima  facie  a  sufficient  title,  and  it  is  not  neces- 
sary to  set  forth  so  strict  a  title  as  in  an  action  against  the?  or- 
dinary. As  to  the  case  in  Wilson,  where  it  was  said  that  laying 
the  pew  to  be  appurtenant  to  a  messuage  was  sufficient  ;  that 
must  be  taken  to  be  legally  appurtenant,  which  call  only  be  by 
prescription,  or  by  a  faculty. 

But  a  bare-possession  can  never  give  a  right,  because  every  pa- 
rishioner has  a  right  to  go  into  the  church.  And  therefore  it  is 
the  plaintiffs  own  fault  if  he  do  not  gain  to  himself  a  complete 
title  to  a  pew,  which  he  may  do,  either  by  applying  to  the  ordi- 
nary for  a  faculty,  or  to  the  minister  or  churchwardens  to*  allot 
him  a  scat  in  the  church.  But,  if  the  plaintiff  will  not' take  the 
trouble  of  applying  to  the  ordinary  for  a  faculty,  or  to  the  mini- 
ster or  churchwardens  to  allot  him  a  seat,  he  cannot '  mafotain 
this  action,  though  against  a  wrong  d6er ;  because  he  has  flbt  set 
forth  that  the  pew  is  appurtenant  to  a  messuage  in  the  parish* 
If  bare  possession  were  allowed  to  be  a  sufficient  title,  it  would 
be  an  encouragement  to  commit  disorders  in  the  church;  for 
disputes  would  frequently  arise  respecting  vthe  possession. 
'*  Bulleb,  J.  This  is  an  action  on  tie  case,  and  not  art  attxon 
of  trespass.  Trespass  will  not  lie  for  entering  into  a  pew,  because 
the  plaintiff  has  not  the  exclusive  possession;  the  posscssi6nof  the 
church  being  in  the  parson.  The  word  "  possession"  must  al- 
ways, be  understood  secundum  subjectam  materiam.  Therefdre  in 
an  action  on  the  case  for  disturbing  the  plaintiff  in  his  pfcw,  fbf 
which  trespass  will  not  lie,  the  plaittiffmust  prove  a  right  either, 
by  prescription,  or  by  a  facility.  I'do  not  go  the  length  which 
the  defendant's  counsel  went,  in  saying  that  a  faculty  only  extends 

to 
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to  the  first  grantee;  for  if  a  faculty  be  annexed  to  a  rriettttage,  it    JJ86. 
xh&f  be  transferred  with  the  messdage  to  another  person.    And  m  '         ■ 
therefore  if  the  plaintiff  had  declared  for  disturbance  in  a  pew  as    8™f *• 
Mneked  to  a  messuage  in  the  parish^  •  such  a  fight  would  have     Bootb* 
been  colorable,  and  against  a  wrong-doer  would  have  been  suf- 
ficient.   A  pew  may  be  annexed  to  an  house  by  a  faculty,  as  well 
a*  by  prescription,  for  the  latter  supposes  a  faculty.  I  have  lately 
sten  a  faculty  for  exchanging  seats  in  a  church :  after  stating 
that  A,  in  right  of  a  particular  house  in  the  parish  had  imroe- 
moriarry  a  right  to  a  certain  pew  in  the  church,  the  ordinary 
gave  his  consent  to  exchange  it  for  another;  but  still  each  was 
annexed  to  the  house.    There  cannot  be  a  gift  of  a  pew  to  a  man 
without  a  faculty :  it  was  so  said  in  the  case  of  Rogers  v.  Brooks f 
(*)  in  which  case  it  was  laid  as  appurtenant  to  an  antient  messuage* 
It  was  also  said  in  the  case  in  Wilson  that  it  must  be  laid  as  ap-   ' 

purtenant 

(a)  Roger t  v.  Brooli  and  wife.  M.  24  G.  3.  B.  X.  This  was  an  action  on  the 
cite  tried  at  the  summer  assizes  at  Exeter,  1783,  before  Perrjn,  B.  when  the  jury 
round  a  verdict  for  the  plaintiff,  damages  1  d. 

The  declaration  stated  that  the  plaintiff  was  possessed  of  an  antient  messuage  in 
the  parish  of  Biddeford,  and  that  he  had,  as  appurtenant  to  that  messuage,  tkm  use  and 
occupation  of  a  certain  pew  in  the  church  in  BiJdsford ;  tnd  that  the  wife  of  the 
defendant  sat  in  the  pew,  and  prevented  him  from  enjoying  it,  I3V. 

Plea 'the  general  issue. 

At  the  trial  notice  to  the  defendant's  wife  not  td  sit  there  was  proved.  Several . 
witnesses  swore  that  above  40  years  ago  this  was  an  open  pew;  that  about  that  time 
the  church  was  pulled  down  ;  and  that  the  rector  and  churchwardens,  after  the 
church  was  rebuilt,  put  the  Blincb  family  (under  whom  the  plaintiff  claimed)  into 
possession  of  the  pew,  which  they  had  enjoyed  uninterruptedly  ever  since,  till  about/ 
two  years  ago;  when  the  defendants  (who  claimed  under  another  messuage  in  the  pa- 
riah, called  the  fV'mnfori  tsXAXt)  began  to  molest  them.  .  That  about  $6  years  ago 
the  plaintiff  put  a  lock  upon  the  door,  and  lined  and  matted  the  pew.  That  soon 
after  the  rebuilding  of  the  church,  a  woman  got  over  the  pew,  as  if  to  claim  for  the 
Wlxxford  family,  but  she  was  turned  out  by  the  Blind  family. 

One  witness  for.  the  defendant  swore  that  the  JVinxford  family  sat  in  the  pew  for 
1%  years  after  the  rebuilding  of  the  church ;  and  she  and  other  witnesses  swore  as  to 
the  pew's  being  common. 

The  judge  told  the  jury  that,  after  so  long  a  possession  as  36  years,  they  might 
presume  a  legal  title  in  the  plaintiflF.  The  jury  without  hesitation  found  a  verdict 
for  the  plaintiff.  -,..-- 

Motion  for  a  new  trial  on  the  ground  that  there  was  no  evidence  to  be  left  to  1 
jury:  because  from  the  plaintiff *s  own  witnesses  it  appeared  that  the  seat  was  com* 
m#n  40  years  ago ;  and  that  they  had  proved  a  gift  from  the  rector  and  churchwardens 
since  rile  rebuilding'  of  the  church.  This  evidence,  it  was  contended,  destroyed  the 
pontiff's  title  Which  he  clairned  by  prescript**: 

After  argument  by  Grose  Serjeant  and  Fansbatae  against  the  rule,  and  Morris  and 
Xrriy  Serjeant  in  support  of  it ; 

.Lord  Mansfield  said;  the  question  in  this  case  is,  whether  there  was  any  evidence 
at  all  to  be  left  to  the  jury  ? 

The  plaintiff's  title  to  this  prw  is  that  It  has  irnmemorfelly  belonged  to  the  house. 
whjich  be  possessed.  •  The  defendant  has  set  up  a  joint  title  in  the  right  of  the  house 
enjoyed  by  himself  and  another  person.  The  plaintiff  in  support  of  his  claim  proved 
that  he  was  put  in  possession  of  this  pew  by  the  rector  and  churchwardens  36  years 
ago.  The  Question  is,  Whether  this  act  of  the  rector  was  to  give  possession  under 
avn  old  immemorial  right,  or  in  consequence  of  a  new  gift?  There  are  strong  reasons 

G  g  %  to 
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purtcnant  to  a  messuage.  But  there  never  existed  a  case  before 
the  present,  where  the  plaintiff  attempted  to  make  out  a  title  to- 
a  pew,  without  laying  it  to  be  appurtenant  to  a  messuage. 

A  faculty  of  a  pew  to  a  man  and  bis  heirs  is  not  good ;  so 
of  an  aisle  in  the  church.  And  Dr.  Burn  says  (a)  "  no  title 
"  can  be  good  either  upon  prescription  or  upon  any  new  grant 
*'  by  a  faculty  from  the  ordinary  to  a  man  and  his  heirs  ;  but  the 
"  aisle  must  always  be  supposed  to  be  held  in  respect  of  the 
"  house,  and  will  always  go  with  the  house  to  him  that  inha- 
«  bits  it."     12  Co.  1 06.    2  Keh  92.   2  Bulstr.  150.   1  Sid.  88. 

Therefore  I  am  of  opinion  that  this  nonsuit  was  right 

Rule  discharged  (*). 


to  induce  us  to  suppose  it  was  not  a  gift :  they  would  not  make  a  gift  of  that  which 
Other  people  claimed.  A  gift  utnnei  be  made  vtitbemi  a  f •cutty ;  and  there  ia  none  ia 
this  case. 

The  Wlnxftd  family  have  acquiesced  for  36  years,  which  is  almost  double  the  rime 
which  the  statute  of  limitation  requires  as  a  bar  in  certain  cases. 
.  WiXUt%  J.    It  is  observable  than  an  attempt  was  made  •  to  disturb  the  Blimeb  family 
in  the  enjoyment  of  their  pew  soon  after  the  rebuilding  of  the  church :  but  their  right 
has  been  acquiesced  in  ever  since.  • 

One  of  the  defendant's  witnesses*  swore  false,  in  saying  that  the  Wmxftrd  famOy 
tat  in  the  pew  1$  years  after  the  church  was  rebuilt ;  for  the  church  Eat  only  keen 
built  40  years,  and  the  Btincb  family  are  proved  to  have  sat  there  36  years  without 
interruption. 

It  ia  very  common  when  a  church  is  rebuilt,  to  leave  the  adjustment  of  the  pews 
to  the  rector  and  churchwardens ;  and  thus  I  suppose  the  plaintiff  got  bis  pew,  at  the 
adjustment,  in  right  of  his  messuage.  But  after  so  long  a  possession,  I  would  presume 
any  thing  in  favour  of  the  plaintiff 

Per  Curiam  (•).  Rule  discharged. 

(•)  BklUr,  J.  was  absent. 


% 


'«)  %  Burn's  Bee.  Lmw,  3l6r 

[I)  Vid.  Cress  v.  later,  post.  3  vol  639.  and  Griffith  v.  Mattbms,  pott.  $  voL  396. 


Friday,     Swipt  on  tb*i  Demise  of  Hunt 
******  l  Gbegson. 


Under  a  TpJECTMENT  for  an  undivided  moiety  of  an  estate  in 
%A    ^  Durham. 

a  real  estate  This  was  tried  at  the  last  Durham  assizes  before  Heath,  J. 
«  of  such*  when  a  verdict  was  found  for  the  lessors  of  the  plaintiff,  subject  to 
«  cuidien'  the  opinion  of  the  Court  of  Kings  Bench  on  the  following  case. 
«  &v."  (and     That  by  virtue  of  a  deed  of  settlement,  bearing  date  the  25th 

ftuhofapT  of  4t^f  1 1  &»•  *• and  ty  a  £ne  m  the  said  deed  of  settlement 
anointment  covenanted  to  be  levied,  and  afterwards  duly  levied  accord* 

the  estate  ' 

was  settled    . 

••  to  the  use  of  all  and  every  die  child  and  children,")  an  exclusive  appointment  to  one  ia  good. 
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*ngly,  Giles  Rain,  of  East  Morton  in  the  county  of  Durham,  gen-     1 786. 
tieman,  and  Mary  his  wife,  in  consideration  of  a  marriage  in- 


tended to  be  solemnized  between  John  Gregson  the  younger,  of  **£J 
East  Bur donin  the  said  coanty,andjB^wr/2flm  (daughter  of  Giles  Ouoioh, 
Rain)  the  nephew  of  the  said  Giles  Rain,  granted  and  conveyed 
to  John  Johnson  and  Thomas  Todd3  and  to  their  heirs  and  assigns, 
all  the  aforesaid  premises  in  the  said  declaration  in  ejectment 
mentioned  to  and  upon  the  several  uses  therein  mentioned  con- 
cerning  the  same  (which  said  uses  are  all  respectively  deter- 
mined); and  afterwards,  and  after  the  death  of  the  said  John 
Gregson  the  younger  «  To  and  for  the  use  and  behoof  of  such 
child  and  children  of  the  said  John  Gregson  the  younger,  on  the 
body  of  die  said  Eleanor  Rain  his  intended  wife,  begotten,  or 
to  be  begotten,  and  for  such  estate  and  estates,  intents  and  pur- 
poses, as  die  said  John  Gregson  the  younger,  should  at  any  time, 
by  any  deed  in  writing,  or  by  his  last  will  and  testament  in  • 
writing,  or  any  other  writing  purporting  to  be  his  last  will  and 
testamgtt,  under  his  hand  and  seal,  to  be  executed  in  the  pre- 
sence of  two  or  more  credible  witnesses,  limit,  direct,  or  appoint ; 
and  for  want  of  such  limitation,  direction,  or  appointment,  or  as 
and  when  the  trust  and  trusts,  estate  or  estates,  so  to  be  ap- 
pointed, should  respectively  end  or  determine,  then  to  the  use 
and  behoof  of  all  and  every  the  child  and  children  of  the  said  John 
Gregson  the  younger  on  the  body  of  the  said  Eleanor  Rain  law- 
fully begotten,  or  to  be  begotten,  and  the  heirs  and  assigns  of 
such  child  and  children  equally  share  and  share  alike,  and  to  take 
the  same  as  tenants  in  common,  and  not  as  joint  tenants ;  and 
for  default  of  such  issue  then  to  the  use  and  behoof  of  the  said 
John  Gregson  the  younger,  his  heirs  and  assigns  for  ever." 

That  John  Gregson  the  younger,  by  a  deed  dated  Feb.  2d,  1 786, 
duly  executed,  reciting  the  deed  of  settlement,  and  that  the  said 
marriage  was  solemnized  between  the  said  John  Gregson  and  Elea- 
nor Rain,  and  that  the  said  Eleanor  died,  leaving  by  the  said 
John  Gregson  two  children,  to  wit,  Rain  Gregson,  and  the  said 
Mary  Huntley,  limited,  directed,  and  appointed,  that  the  pre- 
mises comprised  in  the  said  settlement  of  the  25th  of  April 
1738,  should,  from  and  after  the  decease  of  him  the  said  John 
Gregson,  go,  remain,  and  be,  and  that  the  said  settlement  and  the 
fine  thereupon  levied  should7  be  and  enure  to  the  use  of  the  said 
Rain  Gregson,  and  the  heirs  of  bis  body  lawfully  begotten,  or  to  he 
begotten  s  and  in  default  of  such  issue  to  the  use  of  the  said  Mary 
Huntley,  her  heirs  and  assigns  fir  ever. 

That 
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1 786.         Thftt  the  stud  John  Gregson  the  yonnger  is  since  dead ;  and  that 
Mary  the  wife  of  Thomas  Huntley,  the  lessor  of  the  plaintiff,  and 


SW£i/      ^a*n  ^reiion  ^e  defendant  at  the- time  of  the  death  of  the  said 
GftEGAON.  John  Gregson  the  yonnger,  were  and  are  the  only  suryiving  chit- 
dren  of  the  said  John  Gregson  the  younger* 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
lessors  of  the  plaintiff  are  entitled  to  recover  I  , 

Law  for  the  plaintiff  contended,  1st,  that  under  the  term* 
of  this  marriage  settlement  it  was  necessary  for  John  Gregson  to 
make  a  beneficial  appointment  to  and  amongst  all  his  children  ; 
and  that  he  could  not  limit  the  estate  in  such  a  manner,  as  vir- 
tually and  substantially  to  exclude  one  of  them,  idly,  That  such 
beneficial  appointment  had  not  been  made,  and  consequently 
the  power  not  well  executed  ;  inasmuch  as  the  appointment  to 
one  of  a  contingent  remainder  in  fee  after  the  expiration  of  an 
estate  tail  (which  might  be  immediately  barred  by  a  recovery) 
was  virtually  and  substantially  an  exclusion  of  such  child  to 
whoni  that  interest  alone  is  appointed. 

In  considering  the  first  question,  the  grammatical  sense  and  con- 
struction of  the  words  plainly  import,  that  the  appointment  must 
be  among  the  children  ;  to  the  use  of  such  child,  if  only  one ;  and 
to  the  use  of  such  children,  if  more  than  ones  and  for  such  estates 
as  the  father  should  limit.  He  had.  under  this  dower  an  authority 
to  settle  the  share  he  might  give  to  each  in  strict  settlement;  he 
might  give  those  shares  in  larger  or  less  proportions  at  his  plea- 
sure; but  the  conjunctive  word  "tfW'fisnotsatisfiedunlesshegavc 
some  estate  to  each.  The  reason  of  adding  the  words  such  child  and 
for  such  estate,  in  the  singular  number  was  only  to  indicate  the  in- 
tention of  the  parties,  that  the  father  should  have,  some  discretion 
aft  to  the  estate  which  he  might  give  such  child,  if  there  were  only 
one.  For  in  Roe  dem.  Buxton  v.  Dunt  (a),  though,  as  Ld.  Ch.  J. 
Wilmot  thought,  the  father  could  not  give  the  child  less  than  an 
estate  for  life,  with  remainder  to  his  issue  in  tail ;  yet  he  was  not 
obliged  to  give  him  more  than  an  estate  tail.  The  words  f c  sii^h 
«  child  and  children"  must  be  taken  in  the  conjunctive,  unless  the 
intention  is  manifestly  the  reverse ;  but  an  equality  of  distribution 
seems  to  have  been  the  favourite  object  of  the  settlers,  as  being  the 
casus  provisusyin  default  of  appointment;  and  therefore  if  the  words 
themselves  be  doubtful,  they  should  be  construed  in  support  of 
this  intention.    There  is  no  case  to  be  found. where  the  word 

i 

«  and" 
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"  and"  is  used  in  a  power  of  this  kind,  and  an  exclusive  appoint-     1 786. 

ment  to  one  allowed.    In  Cro.  Lit.  1 1 3 .  a.  it  is  said,  that  if  a  will  ■ 

gfce  a  power  to  sell  to  three  persons  by  name,  and  one  of  them     SZ^   ' 

die,  the  survivors  cannot  sell,  for  the  words  of  the  will  cannot  g**o*on. 

be  satisfied.   Words  must  be  expounded  conjunctim,  where  they 

o*e  with  a  copulative;  as  if  J.  lease  for  twenty  years,  if  B.  and 

C.  so  long,  live;  if  one  of  them  die,  the  lease  determines.  Cro. 

Joe.  378.    The  latter  words  in  default  of  appointment,  «  to 

'«  ail  and  every  the  child  and  children,"  must  mean  the  same  as 

«  child  and  children"  in  the  foraacr  part ;  and  they  shew  that 

the  power  must  be  executed  in  favour  of  every  one  of  this 


He  admitted  that  a  power  to  give  to  one  or  more  of  his  chil- 
dren, as  in  Thomas  v.  Thomas  (a) ;  or  to  any  of  his  children ,  as  in 
Tomlinson  v.  Dighton  (£);  or  to  and  amongst  all  or  such  if  his 
children,  as  in  Macey  v.  Shunter  (c)  ;  or  to  such  of  his  children, 
as  in  Lirfe  v.  Saltingstone  (d) ;  gave  the  trustee  a  power  of  ap- 
pointing exclusively  to  one  child  only.  But  no  case  has  deter- 
mined that  "  such  child  and  children"  shall  be  taken  in  the  dis- 
.  jtmetm.  la  jtitmnder  v.  Alexander  (;),  where  the  wife  had  the 
Jpower  ttf  disposing  of  6000/.  H  unto  and  among  such  children,  $2fc. 
**  and  in  such  proportion,  faV."  Sir  T.  Clerk  said, "  considering 
v(  the  nature  of  the  power,  the  wife  was  confined  as  to  the  ob- 
"  jects  to  give  it  to,  but  left  to  her  discretion  as  to  apportioning 
•«  it  among  them.  In  consequence  of  this  she  was  obliged  to 
"  give  the  whole  among  the  children:  every  child  must  have 
*<  some,  such  share  as  she  pleased,  provided  not  elusory." 

Buller,  J.  In  Spring  dem.  Titcher  v.  Biles  (/),  an  exclu- 
sive appointment,  under  a  power  of  appointing  "  to  and  amongst 
«  such  of  his  relations,"  was  held  good. 

Law.   But  that  was  not  the  case  of  children. 

adly, 

(«)  a  Vern.  513.  (b)  I  P.  Wm.  149;  (c)  1  Alb.  389. 

(d)  X  Mod.  189.  (0  »  Vex,  640. 

{/)  Springy  on  the  demise  of  Titcber  v.  Biles  and  another,  M.  34  G.  3.  B.  R.— 
This  ejectment  for  lands  in  Dibdat,  and  five  copyhold  estates  in  the  manor  of  EH*gy 
in  the  county  of  Southampton  >  was  tried  at  the  Summer  Assises  at  Wintont  1 7831  when 
a  verdict  was  found  for  the  lessor  of  the  plaintiff,  subject  to  the  opinion  of  the  Court 
on  the  following  case : 

Janet  Abraham,  of  Heath  in  the  said  county,  being  seised  of  a  freehold  estate  in 
Dsbdea,  and  of  four  several  copyhold  estates  in  the  manor  of  Eling,  on  the  17th  of 
April  2746'  dirty  made  hit  will,  and  thereby  {inter  alia)  devised  as  follows:  "  1 
give  unt6  my  relations  John  Abraham  and  Isaac  Abraham  $1.  each ;  Elizabeth  Aha* 
ham  15/.  Mary  Abraham  5A  WlHutm  Bilts  $/.  John  Biles  5/.  and  Mary  Biles  S*" 

And 
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1786.        2dly,  Each  of  the  children  being  entitled  to  a  beneficial  interest 

1  upon  the  true  construction  of  the  settlement,  the  appointment 

Smnl  which 

against 
Git eo son.  And  after  some  other  bequests,  he  gave  the  residue  of  his  real  and  personal  estate  to 
his  wife  Mary  for  life.  Then  followed  this  clause :  "  And  my  further  will  is,  that 
M  my  &«id  wife  shall,  and  1  do  hereby  give  her  full  power  and  authority  to  dispose 
"  of  the  same,  in  and  by  her  last  will  and  testament,  to  be  duly  made  and  executed, 
"  to  and  amongst  such  of  my  relations  at  shall  be  living  at  the  timt  of  my  decease*  i*  mtm 
"  part*,  shares  and  proportions  as  my  said  wife  shall  think  proper."  Of  this  will  be 
made  his  wife  sole  executrix. 

Janet  Abraham  was  admitted  to  all  the  said  five  copyhold  estates  to  him  and  his 
heirs  for  ever  by  five  separate  admissions;  to  wit,  to  one  on  the  Ilth  December 
1733 ;  to  two  on  the  12th  May  1735 ;  to  one  on  the  8th  May  1745;  "^  to  one 
on  26th  September  1749;  which  last  he  purchased  after  mr.king  the  will.  On  the 
9th  May  1750  the  said  James  Abraham  surrendered  into  the  hands  of  the  lords  of  the 
said  manor  "  all  and  every  his  copyhold  lands,  tenements,  and  hereditaments,  held  by 

*  four  copies  of  Court  Roll  of  the  said  manor,  to  the  use  and  behoof  of  such  person 
"  snd  persons,  and  for  such  estate  and  estate*,  and  under  and  subject  to  such  conefc- 
"  tions,  limitations,  and  provisoes,  as  the  said  James  Abraham*  by  his  last  will  and 
"  testament,  signed  in  the  presence  of  three  or  more  credible  witnesses,  shall  direct 

*  or  appoint." 

By  die  custom  of  the  manor  of  Sling,  the  widow  of  every  copyholder  is  entitled 
to  her  free  bench  for  her  widowhood  in  every  copyhold  estate,  of  which  the  hus- 
band dies  seised. 

On  the  xst  of  February  if $5  the  said  James  Abraham  died  seised  of  the  said  free- 
hold and  five  copyhold  estates,  without  making  any  other  devise  or  disposition. 

On  the  2xst  May  1755  the  widow  was  admitted  to  aU* 

On  the  3d  of  August  2757  she  surrendered  all  the  copyholds  to  the  use  of  her  will. 

By  indentures  of  lease  and  .release,  dated  the  6th  and  7th  March  17589  between 
Mary  Abraham,  as  the  widow  and  devisee  of  her  husband  of  the  one  party  and  P» 
TitcUr,  the  lessor  of  the  plaintiff  of  the  other  part,  after  reciting  the  said  will,  she, 
in  pursuance  of  her  power  and  in  consideration  of  $*•  P*"*  D7  &**  fa*0*  °f  t°5  plain- 
tiff, conveyed  the  freehold  to  him  and  his  heirs  and  assigns,  to  her  use  for  life,  and 
then  to  his  own  use  in  fee. 

On  the  lid  February  1760  Mary  Abraham  made  her  will,  attested  by  three  witnes- 
ses, whereby,  after  reciting  the  power  vested  in  her  by  her  late  husband's  will, 
and  the  said  indentures  of  lease  and  release,  which  she  confirmed,  she  gave,  devised 
and  bequeathed  the  same  unto  the  said  P.  Tsteher,  his  heirs  and  assigns  for  ever, 
subject  nevertheless  to  an  annuity  of  $L  payable  to  Joan  Mather  for  her  life :  bat  if 
the  said  testatrix  had  not  then  full  power  so  to  charge  the  said  premises,  then  the 
said  testatrix  did  charge  and  subject  the  several  copy  hold  premises  after  mentioned  to 
and  with  the  payment  thereof.  And  the  said  testatrix,  after  so  charging  and  subject- 
ing the  said  copyhold  premises,  (being  the  same  copyhold  premises  as  are  contained 
in  the  said  five  several  admissions  about  set  forth,)  gave  and  devised  all  the  said  copy- 
hold premises  to  the  said  P.  Titcber,  to  hold  unto  and  to  the  use  of  him  the  sand  A 
TTteher,  his  heirs  and  assigns  for  ever,  according  to  the  custom  of  the  said  manor. 

On  the  24th  December  1 780  the  said  Mary  Abraham  died  without  having  revoked 
«  her  said  will,  or  made  any  other  disposition  of  the  said  freehold  and  copyhold  li   ' 
And  on  her  death  the  defendant  {Biles)  as  heir  at  law  of  James  Abraham  die 
tator,  was  admitted  to  the  said  several  copyhold  estates,  to  bold  to  him,  his  ~ 
and  assigns  for  ever,  according  to  the  custom  of  the  manor;  and  he  entered 
the  same. 

On  the  23d  March  1782  the  said  Biles  surrendered  four  of  the  copyholds  to  the 
defendant  Smith,  his  heirs  and  assigns,  according  to  the  custom,  and  he  has  been 
admitted. 

On  the  25th  July  1783  the  lessor  of  the  plaintiff  was  admitted  to  all  the  copy 
holds. 

The  lessor  of  the  plaintiff  is  the  grandson  of  Philip  TiUher  and  Mltrnwr  Mills,  which 
EUanor  Milts  was  the  daughter  of  Arthur  Mills  and  of  Martha  \m  wife,  which  said 
Arthur  was  the  first  husband  of  the  said  Martha,  who  after  the  death  of  Arthmr  mar- 
ried one  Janus  Abraham,  by  whom  the  said  Martha  had  Janus  Abraham  the  devisor. 
And  the  said  lessor  of  the  plaintiff  was  living  at  the  time  of  Jams  Abraham**  dtitth 

The  defendant  Biles  is  the  heir  at  law  of  the  testator. 
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which  has  virtually  excluded  the  lessor  of  the  plaintiff  is  not  a     1 786. 
good  execution  of  the  power. 

In 


Swift 

against 

GmsesoN. 

The  question  is,  whether  the  lessor  of  the  plaintiff  is  entitled  to  the  possession  of 
all  or  any  and  which  of  the  aforesaid  freehold  and  five  copyhold  estates  ? 

Jebyllfat  the  lessor  of  the  plaintiff  made  three  questions;  xst,  Whether  the  four 
copyholds  passed  by  the  surrender  containing  words  of  futurity,  by  referring  to  a  will 
which  was  then  in  being. 

JMfly,  Whether  the  fifth  copyhold*  purchased  after  making  the  will,  passed  by  the 
wHL 

3<tty,  Whether  the  wife  had  duly  executed  the  power  given  to  her  by  the  will  of 
her  husband. 

The  arguments  on  the  two  first  points  being  irrelevant  to  the  present  question  are 
omitted* 

As  to  the  third,  he  contended  that  whatever  is  an  equitable,  ought  to  be  deemed  a 
legal  execution  of  a  power.  This  is  the  execution  of  a  power  by  the  donee  of  a 
particular  estate,  and  ought  to  be  liberally  construed,  x  Vent.%%%.  tBwrr.  1145- 
•  %  Vtn*  87.  The  word  •  such'*  is  a  word  of  election,  and  enabled  the  wife  to  gjve 
the  estate  to  which  of  his  relations  she  chose.  In  doubtful  cases  only,  and  where  there 
is  no  execution  of  a  power,  equity  resorts  to  the  statute  of  distributions.  Rtatb  v. 
Hommaad%  Free,  in  Cham.  4OX. 

Barrmgb  for  the  defendants,  as  to  the  third  point,  contended  that  the  lessor  of  the 
plaintiff  had  no  title  either  to  the  freehold  or  any  of  the  copyholds,  because  Mary 
Abraham  had  not  pursued  the  power  given  her  by  her  husband.  It  was  manifestly 
the  intention  of  her  husband  to  confine  the  wife  in  the  disposition  of  this  property 
to  those  relations  who  were  mentioned  in  'the  beginning  of  the  will;  the  words 
u  such  of  my  relations"  being  words  of  reference  to  M  my  relations*'  in  the  former 
pot  of  the  will.    And  the  lessor  of  the  plaintiff  is  not  one  of  those  relations* 

In  Hording  v.  Glyn,  1  Atk.  469,  where  it  was  uncertain  what  persons  were  meant 
by  *  relations,**  the  Master  of  the  Rolls  decreed  that  the  property  should  be  divided 
among  such  of  the  testator's  relations  as  were  his  next  of  kin.  In  Homo's  v.  Hands, 
at  the'  Rolls,  14th  Jane  1782,  the  testator  gave  his  goods  and  stock,  ready  money, 
debts,  effects,  and  the  remainder  of  the  lease  of  a  farm  in  his  occupation,  and  all 
other  his  estates  whatsoever,  subject  to  his  debts,  legacies,  and  funeral  expenses,  to 
hit  wife,  and  declared  his  will  to  be,  that  "  his  wife  should  at  her  decease  give  umta 
«*  ami  amongst  bis  relations*  what  should  remain  of  what  he  had  thereby  given  and  be- 
"  queathed  unto  her,  except  400/.  which  she  should  be  at  liberty  to  dispose  of  as 
*  she  should  think  fit.'*  His  Honor,  upon  a  bill  by  the  next  of  kin  of  the  testator 
against  the  wife  to  have  the  property  secured,  was  of  opinion  that  the  next  of  kin  at 
the  time  of  the  death  of  the  testator  were  entitled  to  vested  interests,  though  in 
uncertain  proportions,  and  ordered  the  property  to  be  secured  by  payment  of  the 
dear  residue,  except  the  value  of  the  stock  of  the  farm,  into  the  bank ;  and  by  di- 
recting the  wife  to  give  security  for  answering  at  her  death  the  value  of  the  stock, 
which  it  appeared  it  was  intended  by  the  testator  she  should  have  for  her  life. 

But  even  if  the  wife  were  not  restrained  to  give  it  to  those  relations  exclusively, 
and  that  she  had  a  latitude  in  the  exercise  of  the  power  by  giving  it  to  any  relations 
however  remote,  still  she  has  not  executed  the  power  properly,  because  under  a 
power  to  give  u  to  such  his  relations**  she  could  not  elect  one  only,  but  she  was 
bound  to  distribute.  I  Fern.  66.  2  Fern.  513.  Cragrave  v.  Pemst,  Eg.  Cat*  Abr. 
345.     Macey  v.  Skxrmer,  I  Atk.  389.     Meuzey  v.  Walker,  Cos.  temp.  Talb.  JZ. 

Lord  Manspeld%  Ch.  J.  after  stating  the  case ; 

Three  questions  have  been  made ; 

1st,  Whether  the  surrender  has  relation  to  a  will  then,  in  beiifg  f    It  is  clear  from   [Ami.  Rep. 
the  surrender  that  the  testator  meant  that  the  copyholds  should  pass  as  well  as  the   199.] 
freehold  2.  for  the  words  of  the  will  are  very  full.    Finding  afterwards  that  there  was 
a  defect  as  to  the  copyhold  estate  for  want  of  a  surrender,  he  surrendered  them  to 
such  uses  as  he  tbwld  by  his  will  direct.    The  testator  had  then  a  will  whereby  he   [l  N.  R. 
had  clearly  declared  that  his  copyholds  should  pass.    And  it  would  be  strange  to  say   4°3*] 
that  the  surrender  destroyed  his  intention*    A  will  speaks  at  different  times  for 
dHferent  purposes ;  to  many  purposes  from  the  date ;  to  other  purposes  from  the 
testator's  death.    It  amounts  in  some  degree  to  a  republication ;  and  I  am  dear  that 

the 
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*  • 

1 7  96.         In  G&toH  v.  Kiavtn  and  others  (j)  a  legacy  of  five  shillings  to 
one  child  by  a  widow,  under  a  power  of  disposing  of  money  for 


ajifat     *^C  l>cncfit  of  her  children,  was  set  aside,  and  the  Lord  Chancel- 

Gftcctov.  lor  decreed  an  equal  distribution.     In  Pocklington  v.  Bayne  (b)  an 

appointmentiof  one  acre  to  two  children  for  life,  under  the  power 

of  appointing  to  all  and  every  the  children,  was  decreed  by  the 

Lord  Chancellor  to  be  elusory.     And  in  Alexander  v.  Alexander, 

Sir  T.  Clarke  said,  "  one  restriction  she  was  under,  that  she  could 

u  not  hare  given  any  one  child  merely  a  reversionary  interest ; 

V  for  it  was  intended  as  a  provision,  and  therefore  it  would  be 

"  deemed  elusory."     This  contingent  remainder  in  fee,  after  all 

estate  tail,  is  elusory ;  it  is  of  no  value  in  contemplation  of  law, 

and  is  not  considered  as  assets  by  descent  •  in  the  bands  of  an 

heir ;  for  till  he  comes  into  possession,  he  is  not  chargeable, 

9nd  may  plead  riens  per  descent.     3  Mod.  253.     3  Lev.  *8d. 

2  Mod.  50. 

(a)  i  Farm.  66.  (i)  I  Brown9*  Chang.  Cat.  450. 


the  surrender  referred  to  that  will  which  should  be  iu  existence  at  the  time  of  his 
death. 

As  to  the  ad  question,  whether  copyhold  lands,  purchased  after  the  will,  pass 
by  the  will  ?  the  case  of  Harris  v.  Cutler,  B.  R.  Tr.  10  Geo.  3.  is  decisire,  that  they 
do  not. 

3dly,  As  to  the  execution  of  the  power,  there  is  no  doubt  of  its  being  a  food  exe- 
cution. There  is  no  colour  to  say  he  meant  it  should  go  to  the  relations  mentioned 
in  the  beginning  of  the  will.  He  could  not  mean  those  relations  to  whom  he  had 
before  given  legacies.  And  though  he  mentions  the  word  "  living,"  it  is  superfluous; 
for  he  could  not  give  it  to  a  deceased  relation.  It  is  a  discretionary  power 
and  trust;  and  although  he  says  "  in  such  shares,  &cn  that  is  only  to  give  a  dis- 
cretionary power  as  to  the  proportions,  if  she  chose  to  divide  it ;  but  it  does  not 
prohibit  ber  from  giving  it  all  to  one.  It  is  not  like  the  cases  where  a  power  is  given 
to  devise  among  children;  but  even  in  those  cases  the  reasoning  is  very  subtle,  for 
the  person  will  have  duly  executed  the  power  by  giving  a  'shilling  to  every  one  hot  a 
favourite,  and  the  whole  to  such  a  favourite.  If  she  had  died  without  an  appointment 
it  would  have  been  a  trust,  and  it  would  have  devolved  on  the  Court,  who  most 
have  been  governed  by  the  statute  of  distributions. 

WilUt,  J.    In  the  case  in  Atk.  though  that  of  a  strict  power, "  suck**  did  not  extend 
to  all.    Great  stress  is  laid  on  the  word  "  all"  in  /or/.  7a. 

Bailer,  J.  The  cases  of  powers  to  distribute  amoug  children  stand  on  very  dif- 
ferent grounds;  for  the  Courts  have  considered  them  as  portions  to  the  children  ; 
and  even  such  cases  where  one  child  has  been  provided  for,  a  power  has  been  held 
to  be  well  executed,  though  nothing  was  given  to  such  child. .  But  the  truth  is 
that  the  Court  of  Chancery  has  taken  great  latitude  in  that  respect.  We  cannot  rea- 
son from  analogy  to  the  cases  of  personal  estate.  Where  powers  are  not  executed  in 
such  cases,  the  Courts  have  been  governed  by  the  statute  of  distributions ;  but  in  the 
case  of  real  estates  it  is  otherwise.  The  defendant's  counsel  was  aware  that  this 
would  not  bear  him  out,  and  therefore  he  took  a  middle  line,  and  contended  that 
by  the  meaning  of  the  testator  the  widow  was  confined  to  the  survivors  of  the  relations 
mentioned  in  the  will.  But  I  think  there  are  no  words  of  restriction  to  such  relations 
as  before  mentioned ;  and  that  the  power  is  well  executed. 
Per  Curiam. 

Judgment  for  the  plaintiff  as  to  all,  except  the  last-purchased  copyhold. 

Graham^ 
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Graham,  for  the  defendant,  did  not  dispute  the  doctrine  of     1786. 
elusory  powers,  or  that  a  reversion  in  fee  expectant  on  the  <kr 


SwifT 


termination  of  an  estate  tail  came  within  that  descripfiofc  •,  b<*     0 
observed  that  this  case  turned  on  the  sense  which  the  Court  Gueaiow. 
should  give  to  the  .words  "  such  child  and  children/' 

He  admitted  that  under  a  power  of  disposing  "  to  all  and 
"  every  the  child  and  children/'  as  in  the  case  oiPocklingten  v, 
Bayne,  every  one  of  the  children  must  take.  But  hp  contended 
that  tlje  words  in  this  power  to  "  such  child  and  children"  must 
be  construed  disjunctively ;  otherwise  «  such  child"  jn  the  sin- 
gular number  would  be  perfectly  nugatory.  For  if  there  were 
only  one  child,  he  would  take  without  any  appointment  at  all  > 
and  if  aa  appointment  had  been  made,  such  only  child  must  have 
taken..  It  manifestly  appears  to  be  the  intention  of  the  parties 
that  the  appointer  should  appoint  to  any  one  of  the  children ;  for 
when  they  meant  that  every  child  should  take  something,  they 
expressly  said  "  to  all  and  every  the  children"  in  default  of  ap- 
pointment. And  besides,  this  is  not  a  provision  for  younger 
children,  but  a  settlement  of  a  family  estate,  and  was  not  in- 
tended to  be  divided  between  the  children,  but  to  go  to  one  only. 

Law  in  reply.  If  there  were  only  one  child,  to  be  sure  the 
words  "such  child"  would  be  useless;  but  the  parties  might 
perhaps  think  that,  unless  they  had  provided  for  the  event  of  their 
being  only  one  child,  the  appointment  would  not  have  been  good. 

As  to  this  being  a  family  estate,  and  that  it  is  not  so  divisible 
as  personalty,  it  could  not  have  been  intended  that  only  one 
child  should  take,  for  in  the  event  of  no  appointment  having 
been  made,  it  would  have  gone  to  all  the  children.  And  there  is 
no  other  provision  to  be  made  for  the  issue  of  the  marriage  but 
out  of  this  estate. 

Ashhukst,  J.  It  appears  to  me  that  the  true  construction  of 
this  settlement  is,  that  the  father  should  have  a  discretionary 
power  to  appoint  "  to  any  child  or  children."  There  is  a  dis- 
tinction between  a  power  of  distributing  personalty  as  a  provi- 
sion for  younger  children,  and  appointing  a  real  estate.  In  the 
case  of  personalty  it  does  not  appear  that  there  is  any  other 
provision  for  the  younger  children ;  and  it  is  a  natural  construe* 
tion  to  be  put  on  such  a  power,  to  say,  that  it  was  the  intention 
of  the  parties  making  the  settlement  that  every  one  of  the  chil- 
dren should  derive  some  benefit  from  the  appointment.  But  in 
the  case  of  a  family  estate,  it  is  more  natural  to  suppose  that  it 
was  intended  to  be  given  to  one  child  only.  " 
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1786.         In  the  present  case  it  was  the  intention  of  the  parties  that  die 
appointer  should  have  it  in  his  power  to  appoint  to  any  one  of 


I™ *  the  children.  The  words  are  "  such  child  and  children :"  now 
Gregion.  if  it  had  been  intended  that  all  should  have  derived  some  benefit, 
they  would  have  said  "  among  them ;"  and  if  so  they  would  not 
have  used  die  word  "  child19  in  the  singular  number,  which  could 
only  have  been  added  for  the  purpose  of  giving  the  appointer  a 
power  of  appointing  to  one  only  if  he  pleased. 

The  case  of  Tttcher  v.  Biles  seems  to  me  to  be  a  strong  case; 
there  an  appointment  in  favour  ofone,  under  a  power  of  ap- 
pointing «  among  such  relations  as  should  be  living  at  his  death," 
was  held  good. 

Bullcr,  J.  The  words  of  the  power  are  "  to  and  for  the  use 
«  and  behoof  of  such  child  and  children,  and  for  such  estate  and 
cl  estates,  Sec."  The  argument  for  the  plaintiff  is,  first,  that 
where  there  is  a  power  to  give  an  estate  "  to  and  amongst  all  and 
"  every  the  children,"  each  must  have  a  beneficial  part ;  and 
secondly,  that  these  words  are  tantamount  to  those.  My  objec- 
tion is  to  the  minor  proposition  ;  these  words  are  not  like  those 
assumed.  There  are  no  such  words  in  this  power  as  « to  anil 
"  amongst ;"  but  just  the  reverse.  For  it  is  a  power  to  appoint 
to  the  use  and  behoof  of  such  child  and  children.  Therefore, 
instead  of  including  all,  it  says  that  the  appointer  may  appoint 
to  one  only.  The  plaintiff's  counsel  admitted  that,  under  a 
power  of  appointing  "  to  such  of  my  children,"  an  appoint- 
ment to  one  only  would  be  good ;  but  the  present  words  are 
stronger.  An  appointment  to  one  under  a  power  of  appointing 
"  to  such  child  and  children"  is  good  because  it  includes  one. 

The  case  of  Spring  v.  Biles,  with  the  difference  only  of  rela* 
tions  instead  of  children,  is  stronger  than  the  present.  Tfiere  the 
power  was  "  to  and  among  such  of  my  relations,  &c."  in  such 
parts,  shares,  "  and  proportions,  &c. ;"  which  imported  that  a  di- 
vision was  intended.  But  in  the  present  case  the  words  "  parts, 
shares,  and  proportions,9'  are  not  used,  and  here  is  no  evidence 
of  intention  that  it  should  be  divided  into  shares.  In  that  case 
the  Court  said  they  had  not  a  particle  of  doubt  but  that  the  word 
"  such99  meant  one  or  more.  Here  therefore  it  must  have  the 
same  construction :  it  must  mean  that  the  appointer  might  ap- 
point to  one  or  more* 

Postea  to  the  defendant. 


:a 


Smith, 
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I786. 

Smith  against  Mapleback. 


Nov.   loth. 


nPHIS  was  an  action  of  replevin.    The  defendant  in  his  first  [1  ***•  *. 
X   cognizance,  as  bailiff  of  William  Marmaduke  Si/ton,  acknow-  w£L  a 


lodged  the  taking,  &c. ;  stating  that  the  plaintiff,  on  the  8th  of  j|j£ 
January  1786,  and  for  one  half  year  then  last  past,  &c.  held  and  hands  of  the 
enjoyed  the  said  dwelling-house,  in  which,  &c.  as  tenant  there-  ^fj£J^ 
of  to  William  M.  Scllon,  under  a  demise  to  him  thereof  made,  at  agreement 
the  yearly  rent  of  40/.  payable  quarterly,  to  wit,  on  the  8th  of  between  him 
October  1785,  the   8th  of  January  1786,   the   8th  of  Jpril"*^* 
1786,  and  the  8th  of  July  1786.     And,  because  20I.  for  half  a  original  let. 
year,  ending  on  the  8th  of  January  1786,  were  in  arrear  and  Jf^ie^* 
unpaid  from  the  plaintiff  to  William  Marmaduke  Sellon,  the  de-  ^^^ 
fendant,  as  bailiff,  &c.  acknowledged  the  taking,  &c  for  and  in  «  premises 
the  name  of  a  distress  &c.  *  StSto 

The  second  cognizance  stated  that  the  plaintiff  held  under  a  u  the  lease, 
like  demise,  as  stated  in  the  first  count,  at  die  yearly  rent  of  3 1/.  «  pty  a  ptr- 
10/.  payable  quarterly  as  aforesaid ;  and  because  15/.  15/.  for  ^  ticulir 
half  a  year  ending  on  the  8  th  of  January  1786,  were  in  atrrear,  &c  «  and  above 

The  third  stated  that  the  plaintiff  held  under  a  like  demise,  at  t"  ^^ 
the  yearly  rent  of  40/.  payable  quarterly  on  the  four  most  usual  "  towards 
quarterly  days  of  payment,    to  wit,    Michaelmas-day   1785,  «wuia&- 
Cbristmas-day  1 785,  Lady-day  1786,  and  Midsummer-day  1786:  *  "*Jrb 
and  because  19/.  3/.  4J.  for  one  quarter  of  a  year  and  the  part  « such  as- 
of  another  quarter  of  a  year,  ending  on  the  25th  of  December  ^JjfJJj^. 
1785,  (the  residue  of  the  rent  for  the  said  last  quarter  having  meat  ope- 
been  before  paid  and  satisfied  to  the  said  William  Marmaduke  3U*JJder  of 
*tUm)  were  in  arrear,  8cc.  %?%* 

The  fourth  stated  that  the  plaintiff  held  under  a  like  demise,  sum  in  the 
at  die  yearly  rent  of  31/.  10s.  payable  quarterly  (as  in  the  third  JfJSSSw. 
cognizance) ;  and  because  15/.  is.  6d.  for  one  quarter  aiyi  part  «i  as  asum 
of  another  were  in  arrear,  &c.  annually  » 

The  fifth,  that  the  plaintiff  held  under  a  like  demise,  at  the  tf™*  not 

*  *  as  rent* 

yearly  rent  of  31/.  iox.  payable  quarterly,  at  the  four  most  And  the  as- 
usual  days  of  payment ;  and  because  7/.  4/.  for  part  of  one  ^^istwin 
quarter  of  a  year,  ending  on  Michaelmas-day  1785,  were  in  «jtheifi» 
arrear,  &c.  the  original 

The  sixth,  that  the  plaintiff  on  the  8th  of  January  1786,  and  *|^*lw. 
for  one  quarter  of  a  year  then  last  past  and  more,  held  the  said  medy  by  as* 
premises  as  tenant  as  aforesaid,  by  virtue  of  a  certain  demise  to  £T^  '" 

him  * nre!$r 

the  good- 
will 


Smith 

PLE 
BACK. 
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1786.     him  thereof  made,  at  the  yearly  rent  of  31/.  10/.  payable  on 
the  four  most  usual  days  of  payment ;  and  because  7/.  17/.  6d. 
nii     for  one  quarter  of  a  year,  ending  on  the  2Jth  of  December  1785, 
Maple-    were  due  and  in  arrear,  &c. 

Flea  in  bar,  that  the  plaintiff  did  not  enjof  the  said  dvtellmg- 
house,  &c.  under  any  such  demise  thereof  made  to  him  as  the 
defendant  in  hid  first  cognizance  alleged;  arid  that  the  sum  of 
20/.  in  the  first  cognizance  mentioned,  was  not,  nor  was  any 
part  thereof,  in  arrear.  The  like  pleas  to  the  second,  third, 
fourth,  fifth,  and  last,  cognizance. 

On  the  trial  of  this  cause  a  case  was  reserved  for  the  opinion 
of  this  Court. 

The  plaintiff,  William  Smithy  being  possessed  of  the  premises 
for  a  long  term  of  years,  by  indenture  of  lease  dated  the  25th 
March  1783  demised  unto  Robert  Stain  all  that  messuage  or  tew 
nement,  &c.  (the  premises  mentioned  in  the  pleadings)  frorft  tftt 
day  of  the  date  of  the  said  indenture  for  the  term  of  eight  years, 
at  the  yearly  rent  of  31/.  10/.  payable  quarterly  on  the  four 
usual  quarter  days.  Robert  Swin  entered  and  took  possession  of 
the  premises  under  the  said  lease.  By  indenture  dated  12th  of 
April  tj&Si Robert  Swin  in  consideration  of  145/.  13/.  asstghfed 
the  premises  to  William  Stain  for  the  remainder  of  the  term ;  who, 
afterwards  by  indenture  dated  6th  July  1785,  assigned 'We*  1» 
the  said  Willitfm  Marmoduke  Sellon.  Sellon  entered  and  took  post 
session  under  that  assignment.  The  plaintiff,  William  .Swif*, after- 
wards applied  to  Sellon  to  take  the  said  premises ;  and  the  forfeit- 
ing agreement  was  entered  into  between  William  SeUon  zndjfim 
Smith,  as  agent  for  her  husband  the  plaintiff.  ?«  Agreement  fe- 
«*  tween  Mr.  Smith  and  Mr.  Sellon  for  The  Three  Jolly  Sailofs  at  Mh 
«  therhithe  s  Mr.  Smith  to  have  the  house  on  the  terms  as  nten- 
"  tioned  in  the  lease,  and  to  pay  8/.  iox.  over  and  abort  the  rent 
«  annually,  towards  the  goodwill,  already  paid  by  Mr,  Set&L" 
The  plaintiff  Smith  took  possession  of  the  premises  under  the 
said  agreement ;  and  the  premises  described  as  The  Three  Jdtjf 
Sailors  in  the  -agreement  are  the  same  premises  demised  bjr  the 
lease  of  the  25th  March  1783,  of  which  the  plaintiff,  Wiffiam 
Smith,  at  the  time  of  the  agreement  aforesaid  had  the  reversion. 
The  defendant  as  bailiff  of  William  Selbn  on  the  14th  of  January 
1786  took  the  distress  for  one  quarter's  rent. 

The  question  for  the  opinion  of  the  Court  is,  ^diether  tie 
defendant  as  bailiff  to  William  Marmoduke  Sellon  had  a  rigirt  tt> 
distrain  for  airy  and  what  rent  ? 

3  &*« 
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Rous  for  the  plaintiff.    The  question  turns  on  the  erfeef  of     1786. 
thi»  agreement ;  whether  it  operates  as  a  surrender  of  the  term,     ■ 
or  whether  it  is  to  be  considered  as  an  under-lease  ?  Suir* 

again* 

This  distress  was  illegal,  because  Selhn  had  no  interest  in  the  Maple- 
land  at  the  time  of  making  it.  And  it  is  perfectly  clear  that  a 
lessor  cannot  justify  taking  a  distress,  unless  he  has  some  intetert 
in  the  land  at  the  time ;  for  the  title  to  distrain  arises  from  the 
privity  of  estate,  and  ceases  with  it-  It  i*  an  indulgence  which 
the  law  allows  to  the  owner  of  the  land  to  compel  payment  of 
rent  by  the  lessee  during  that  time.  So  that  even  where  a  rent  i* 
reserved  eo  nomine  during  a  term,  no  distress  could  at  common 
law  be  taken  after  the  expiration  of  that  term.  Co.  Lit.  47. 1  K*m 
Abr.  672.  This  doctrine  is  recognized  by  the  Legislature  in  tha 
statute  8  Ann.  c.  14.  which  allows  a  distress  to  be  taken'  within* 
six  months  after  the  expiration  of  the  term,  provided  the  same 
tenant  continues  in  possession.  By  the  agreement  entered  into, 
between  the  plaintiff  and  Setion,  the  former  was  to  have  the  po«* 
session  oP  the  premises ;  but  with  respect  to  the  terms  of  that 
possession-,  they  are  to  be  collected  only  by  a  reference  fo  the 
original  lease,  one  of  which  is  that  the  possession  shall  continue 
for  eight'  years  :  then  there  is  no  interest  remaining  in  Sktbn 
which  could  entitle  him  to  make  this*  distress. 

A*  to  the  rent ;  the  plaintiff  was  to  take  the  house  by  ah  et> 
press  reference  to  the  terms  of  the  original  lease,  that  is,  by  the 
payment  of  jt/.  lox.  quarterly  at  the  four  usual  days  of  pay* 
ment:  but  the  rent  of  8/.  tox.  for  the  good- will  is  to  be  paid 
armuaUy  at  the  expiration  of  each  year,  namely,  oh  the  5th  of 
Jul),  and  not  by  quarterly  payments.  Therefore  the  fltot  pay- 
ment of  the  8/.  1  ox.  was  due  subsequent  to  the  time  of  the  dis- 
tress; and  the  parties  could  not  intend  to  unite  these  twb  $ums 
whkh  were  to  be  paid  at  different  times  and  for  different  consi- 
derations. But  supposing  it  could  be  collected  that  the  inten- 
tion of  the  parties  was  to  reserve  8/.  iox.  as  a  rent,  yet  distress 
was  not  incident  to  it,  if  no  interest  remained  in  Sellon. 

His  agreement  therefore  must  operate  as  a  surrender  of  the 
term.  Lord  Coke  says  that  surrenders  are  favoured  in  law  :  and 
at  common-  law  a' surrender  of  a  lease  by  deed  might  Be'  friade 
by  parol.  Co.  Lit.  338.  2  Rol.  Abr.  499.  /.  5.  The'  only  dif- 
ference between  a  surrenderby  deed  and  by  parol  is  occasioned 
by  the  statute  of  frauds. 

It  will  be  highly  inconvenient  and  contrary  to  justice  to  allow 
th*  legality  of  this  distress  ;  because  it  will  be  to  drive  the  lessor 
to  his  remedy  ovefr  against* the  original  lessee. 

Shepherd 
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Shepherd  for  the  defendant  contended  that  this  agreement  did 
not  amount  to  a  surrender  from  Sellm  to  the  plaintiff.  Where 
there  is  any  interest  or  even  a  possibility  of  interest  reserved  in  the 
lessee,  it  cannot  be  taken  to  be  a  surrender.  For  where  A,  tenant 
for  life,  assigns  to  the  reversioner  for  the  life  of  the  reversioner, 
he  may  distrain  on  him,  on  account  of  the  possibility  of  his  sur- 
viving the  reversioner.  So  where  a  lessee  either  for  life  or  years 
leases  to  the  lessor  reserving  a  day,  it  does  not  amount  to  a  sur- 
render (a).  Where  rent  was  reserved  (though  the  whole  interest 
passed  from  the  lessee  to  the  reversioner)  that  equally  prevented 
its  being  considered  as  a  surrender(£).  A  reservation  may  be 
good  by  contract  though  without  deed  (c).  He  admitted  that  no 
particular  words  were  essentially  necessary  to  constitute  a 
surrender ;  and  that  it  may  be  collected  from  the  intention  of 
the  parties  appearing  on  the  instrument  executed  by  them  (J). 
In  the  present  case,  it  is  impossible  to  say  that  it  was  the  in- 
tention of  these  parties,  as  it  is  to  be  collected  from  the  agree- 
ment,  that  this  should  operate  as  a  surrender.  It  is  to  be  con- 
sidered only  as  an  under-lease ;  for  the  defendant  is  to  hold  on 
the  terms  of  the  original  lease. 

As  to  the  rent  of  8/.  iox.  being  payable  at  a  different  time  from 
that  of  the  3 1/.  10s.  if  it  appeared  on  this  instrument  that  it  was 
the  intention  of  the  parties  that  these  rents  should  be  consolidated, 
it  must  be  considered  as  payable  at  the  same  time  as  the  other  sum. 
In  4  Bac.  Abr.  343.  it  is  said,  "  though  there  be  no  particular 
"  days  mentioned  in  the  deed  for  the  payment  of  the  rent,  yet. 
"  if  the  manner  of  such  appointment  will  not  fully  answer  the 
"  design  of  the  contract,  the  law  in  such  case  will  alter  or  trans- 
"  pose  the  words  of  the  deed ;  because  it  is  the  great  end  of  die 
"  law  to  execute  all  contracts,  however  unwarily  or  inartificially 
«  framed,  according  to  the  purport  and  true  intention  of  die  par- 
«  ties  upon  the  whole  deed/9  Here  the  intention  of  the  parties 
is  evident,  and  the  Court  will  supply  their  defects  in  point  of 
form  (e).  Though  from  the  words  of  this  agreement  the  rent 
pf  8/.  io/.  is  to  be  paid  annually,  yet  it  is  evident  that  the  parties 
did  not  mean  one  annual  payment ;  but  that  sum  was  to  be  paid 
annually  by  quarterly  payments  at  the  same  time  that  the  reni 
was  reserved  by  the  original  lease.  And  the  agreement  is  to  pay 
8/.  iox.  annually,  over  and  above  the  rent  of  31/.  10s.  which 
indisputably  proves  that  the  lessee  was  to  pay  so  much  per  annum 
at  the  same  time  that  the  original  rent  is  payable. 

(«)  x  £•/.  Rep.  387.  (£)  Dyer,  ajl.     I  VenU  Vl%.  (*)  I  Vemtr.  &#*. 

Or)  Sbrpb.  Touebtt.  305.  («)  %  RU.  Rep.  %l$.  PUmi.  171.  M*r,  459.  Crv.  JHw.486. 
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The  cases  which  make  a  distinction  between  contracts  by     1786. 
deed  and  by  parol  were  before  the  statute  4  Geo.  2.  c.  28. 5  be-  ■ 


cause  unless  the  lessor  had  a  reversionary  interest  in  him,  he     Smx.t" 

fig*™** 

could  not  distrain  .-  but  the  statute  says  that  where  there  is  a  re-  Mafik- 
servation  of  rent,  the  party,  having  a  right  by  way  of  contract,  has 
a  remedy  by  way  of  distress.  In  Poultney  v.  Holmes  (a)  it  is  said, 
u  where  the  lessee  demises  all  his  interest,  reserving  rent,  an  ac* 
"  tk>n  lies  on  the  contract."  That  case  was  before  the  statute 
4  Geo.  2.  by  which  distress  is  incident  wherever  a  rent  is  reserved. 
Blackstone,  J.  in  his  Commentaries  (b)  says,  the  intention  of  the 
statute  was  to  put  all  rents  on  the  same  footing. 

As  this  agreement  therefore  was  no  surrender  of  the  lease, 
because  rent  was  reserved ;  as  the  rent  of  8/.  1  ox.  to  be  paid  an- 
nually over  and  above  the  31/.  10/.  must  mean  so  much  to  be 
paid  per  annum  at  the  same  times  as  the  original  rent  was  re- 
served ;  inasmuch  too  as  an  action  would  have  lain  on  the  contract 
before  the  statute  4  Geo.  2  and  since  that  time  the  parcy  has  a 
remedy  by  distress,  Selion  had  a  right  to  distrain  for  the  whole 
lent.  But  if  the  Court  should  be  of  a  different  opinion,  at  least 
lie  had  a  right  to  distrain  for  the  rent  in  the  original  lease ;  there 
is  an  avowry  for  the  quarter's  rent;  and  the  question  reserved 
is,  whether  he  is  entitled  on  either  of  these  avowries. 

Rous  in  reply  was  stopped  by  the  Court. 

Ashhurst,  J.  It  is  not  necessary  to  determine  whether  this 
agreement  amounts  to  a  surrender  of  the  whole  interest,  or  is  to 
be  considered  as  an  under-lease  only;  though  if  it  were  neces- 
sary, I  should  say  it  was  intended  that  the  premises  should  be  as- 
signed for  the  whole  term.  But  even  supposing  it  is  not  so,  and 
that  it  was  only  intended  to  be  a  demise  from  year  to  year,  we 
must  necessarily  give  judgment  for  the  plaintiff;  because  first,  I 
am  of  opinion  that  the  8/.  :oz.  at  all  events  was  reserved  annu- 
ally,  and  not  by  way  of  rent ;  but  was  intended  to  be  a  payment 
of  a  sum  in  gross.  For  the  plaintiff  was  to  hold  on  the  terms 
mentioned  in  the  lease,  and  to  pay  8/.  10/.  over  and  above  the 
rent  annually  reserved  towards  the  good-will :  that  in  my  apprehen- 
sion does  not  mean  a  sum  to  be  paid  as  a  rent,  but  a  sum  in  gross. 

But  even  if  it  were  reserved  as  rent,  yet  it  is  reserved  annually  £ 
therefore  it  could  net  be  due  till  the  end  of  the  year,  and  the 
defendant  had  no  right  to  distrain  till  that  time.  Then  the  year 
not  being  at  an  end,  only  a  proportion  of  it  could  be  due. 

(a)  x  Stra.  405.  (J)  3  Bl.  C*m.  6,  7. 
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1 786.        The  plaintiff  in  his  plea  in  bar  says  the  rent  was  not  in  arret r; 
and  it  was  not  so ;  because  if  the  original  lessor  were  tenant  to 


Smith     ^  lessee  under  this  agreement,  yet  as  having  an  interest  in  the 
Maple-    premises,  Selbn  was  to  pay  rent  to  the  plaintiff.    The  const* 


■  ACK. 


quence  is,  that  the  plaintiff  has  a  rent  in  his  own  hands ;  that 
balances  the  rent  claimed ;  and  then  there  was  nothing  ifiarrear. 

Bullkr,  J.  I  am  satisfied  that  this  was  intended  to  be  a  sur- 
render of  the  whole  term.  The  lease  came  into  the  hands  of 
Sellon  by  assignment,  and  Smith  wished  to  have  it  ag^in.  An<l 
there  is  no  colour  to  say  that  Smith  only  wanted  it  for  a  particular 
period  of  the  term ;  for  when  the  agreement  says  he  shall  hare  it 
on  the  terms  of  the  original  lease,  it  means  for  the  whole  term. 

Then  as  to  the  8/.  10/.  that  is  the  consideration,  on  which  the 
surrender  is  made,  to  be  paid  towards  the  good-will.  Sellom  had 
paid  a  sum  of  money  in  gross  in  order  to  get  the  assignment  qf  thq 
lease.  Instead  of  taking  back  that  sum  which  he  had  paid,  he 
agreed  that  he  would  receive  it  back  again  by  annual  payments* 
As  it  is  not  expressed  on  the  face  of  the  agreement  from  f*hat  tune 
the  payment  of  the  8/.  1  ox.  was  to  commence,  it  must  be  take*  to 
mean  from  the  time  when  the  agreement  was  made.  Supposing 
it  paid  in  the  middle  of  a  quarter,  it  cannot  be  applied  to  rmtti  be- 
cause it  was  to  be  paid  for  the  good-will  from  the  time  of  the 
agreement.  In  doubtful  cases  where  the  parties  express  them- 
selves inaccurately,  the  Courts  will  expound  their  contracttaccard- 
ing  to  their  intention.  And  it  is  a  maxim  in  law.  so  to  judge  tf 
contracts  as  to  prevent  a  multiplicity  of  actions ;  therefore  this 
must  be  taken  to  be  a  surrender,  in  order  to  prevent  two  actfpns 
instead  of  one.  For  if  Sellon  were  to  recover  against  Smuti^  tjbs 
latter  might  recover  upon  the  lease  against  the  formes^  whkh 
170!  484.]  would  be  absurd.  And  it  is  on  that  ground,  that  the  Courts  hara 
construed  express  words  of  covenant  into  a  release.  A*  supposing 
the  obligee  of  a  bond  covenanted  that  he  would  not  sue  on  k,  ffce 
Courts  say  that  shall  operate  as  a  release  \  for  if  k  operated  only 
as  a  covenant,  it  would  produce  two  actions.  So  here  k  ben^ 
clear  that  Smith  was  to  have  the  lease  back  again,  k  operates  as 
a  surrender;  and  Sellon  cannot  recover  any  more  than  the  %k 
io/*  which  is  to  be  paid  annually  as  a  sum  in  gross;  and 
fore  he  is  entitled  to  an  action  of  assumpsit  to  recover  that 
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.  Churchill  against  Wilkins.  ^8g* . 

r|irtIS  was  an  action   upon  the  case,   tried   before  Eyre,  ^.^h. 
Baron,  at  the  last  Summer  Assizes  at  Oxford,  in  which  the  ^r^ii 
plaintiff  declared  upon  a  special  agreement  to  buy  of  the  de-  contract  de- 
fendant all  the  fat  or  tallow  which  the  defendant  should  have  ^  t^Jon 
to  dispose  of  for  12  months,  from  the  i  1st  of  7ulj  1 784,  at  the  **  de[en' 
price  of  4/.  per  stone.    There  was  a  second  count,  stating  the  deliver  to 
agreement  to  be,  to  deliver  the  fat  or  ttdlow  at  the  price  of  4/.  ^$™^ 
per  stone,  and  two  gallons  of  gin  to  be  delivered  at  Christmas  /  low  it  41. 
with  general  counts.  {nd$thce; 

The  agreement  proved  ita3,  That  the  plaintiff  was  to  give  4s/  cont^ras 
per  stoh&,  and  if  he  gave  any  ether  person  more,  he  was  to  give  Hie  chat  the  dc- 
same  to  the  defendant.    Upon  which  Eyre,  Baron,  being  Of  opi-  £5?^ 
nloh  that  this  was  a  material  Variance,  ndnstilted  the  plaitttiff.     liver  it  at 

Plumer  shewed  cause  against  a  rule  which  had  teen  obtained  ttoi^mmi 
fot  setting  this  nonsuit  aside.    In  order  to  maintain  this  action,  * ^^JE 
the  plaintiff  ought  to  have  stated  in  his  declaration  the  entire  tiffpaau 
contract :  but  he  has  omitted  to  set  forth  a  most  essential  part,  S^ib 
rtltaely,  the  whole  consideration  of  the  promise,  which  is  hOw  was  held  a 
only  partially  set  forth.    Whether  it  would  or  woutd  hot  have 


ance. 


been  necessary  besides  to  aver  performance,  is  not  at  present  lf*'^££m 
mittttial  to  be  considered.    If  it  had  been  stated  generally,  that  R.  a.  4 
the  defendant  undertook  to  deliver  to  the  plaiiitiff  all  his  tallow,  TsmM*-**7-] 
without  expressing  any  consideration  at  all,  it  would  have  ap- 
pcitcA  to  be  riudum pactum ,  and  therefore  void.    Then  if  it  wfett 
necessary  to  set  out  some  consideration,  it  must  be  equally  aS 
necessary  to  set  it  out  truly :  for  if  the  Consideration  ptoved  is 
different  from  that  which  is  laid,  it  is  a  fltal  variance.   The  d«s 
claratbn  should  have  stated  the  whole  consideration,  ind  then 
have  averred  that  the  plaintiff  was  ready  to  have  paid  the^r.  pet 
stone,  and  so  much  more  as  he  had  given  to  any  other  person. 
tor  if  in  fact  the  plaintiff  had  given  more  to  iiif  othfer  person, 
that  would  have  been  a  substantial  defence  for  the  defendant; 
which  upon  this  occasion  he  was  precluded  from  going  into. 

As  to  Ughtrea*s  case  (a),  the  distinction  there  takeri  Was  be- 
tween conditions  precedent  and  subsequent,*  and  what  was  ht&& 
*afy  £0  be  Averred  ;  but  th?t  case  does  hot  say  that  it  is  not  te- 
qySsite  to  set  out  the  whole  contract.  In  tiro.  EM.  bit,  tfhtfft 
tfte  declaration,  after  stating  that  in  consideration  that  the  plaintiff 
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1786.    would  pay  a  sum  of  money,  the  defendant  undertook  to  surrender 
-  a  lease,  only  averred  a  tender  of  the  money,  without  going  on  to 

Church-  8av  ^t  jt  was  either  refused  or  accepted,  die  averment  was  held 

IL.L  Ml 

against       111. 

Wilkins.  Bower  and  Abbot)  contra.  The  question  is,  whether  this  is  a 
disjunctive  contract  ?  Here  is  enough  set  forth  in  this  contract 
to  shew  the  plaintiff's  title,  and  that  is  all  that  is  necessary. 
There  was  no  precedent  condition.  1  Lutnv.  249.  Doctr.  PL  91. 
Where  two  considerations  are  in  the  alternative,  the  party  who  is 
to  perform  is  at  liberty  to  elect,  and  need  only  set  forth  so  much 
as  gives  him  a  right  to  sue.  In  Laton  v.  Pearee(a)$  the  plaintiff 
who  sued  for  a  penalty  under  the  lottery  act  of  17  G.  3.  c.  46. 
declared  as  upon  an  absolute  agreement  for  20/.  The  fact  was, 
that  the  contract  was  in  the  alternative,  either  to  take  20/.  or  ap 
undrawn  ticket  in  the  lottery  $  but  the  election  was  in  the  party 
sued.  There  Lord  Mansfield  said,  that  if  the  option  had  been  in 
the  plaint  ff,  and  he  had  elected  to  take  the  20/.  the  contract 
would  have  been  sufficiently  stated,  because  he  would  thereby 
have  converted  the  agreement  into  an  absolute  contract  for  the 
payment  of  the  money ;  and  then  the  other  part  of  the  alterna- 
tive in  the  original  bajgain  would  become  surplusage.  Here  it 
was  in  the  power  of  the  plaintiff  to  elect  whether  he  would  give 
more  than  4/.  per  stone  to  any  body  else  \  and  having  elected9.be 
reduced  the  contract  to  a  certainty;  and  then  the  whole  is  set  out, 
and  there  is  no  substantial  variance  between  the  contract  laid, 
and  that  proved.  If  a  contract  be  variable  upon  a  contingency 
which  does  not  happen,  the  original  contract  becomes  absolute. 

This  case  may  be  considered  in  another  view.  The  contract  in 
effect  is,  that  the  plaintiff  will  buy  of  the  defendant  all  the  tallow 
at  a  certain  price,  provided  that,  if  he  gave  more  to  any  body  else, 
be  would  give  the  same  to  the  defendant.  Then  haw  is  the  de- 
fendant precluded  by  this  declaration  from  entering  into  the  na- 
ture of  his  defence  ?  It  is  enough  for  the  plaintiff  to  shew  that 
part  of  the  contract  which  he  is  to  perform,  and  upon  the  trial 
the  defendant  may  take  advantage  of  the  proviso  by  way  of  defence. 

As  to  the  cases  which  make  a  distinction  between  conditions 
precedent  and  subsequent,  they  are  not  applicable  to  the  present; 
for  here  nothing  more  was  to  be  performed  by  the  plaintiff!  He 
could  not  have  proved  that  he  had  not  paid  more  than  4/.  per 
stone  to  any  other  person  •,  therefore  it  was  not  necessary  to  al- 
lege it,  because  it  would  have  been  averring  a  negative. 

(•)  DwgL  15. 

7  AsHBVftfT* 
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Ashhurst,  J.    This  nonsuit  is  proper.    It  was  incumbent    1786. 
on  the  plaintiff  to  state  his  case  truly.  But  the  contract,  as  stated,  — . 
is  different  in  sense  from  that  which  is  proved.  For  a  contract,   Cuf**Um 
that  the  defendant  shall  deliver  all  his  tallow  at  a  particular     *£**** 
price,  is  not  the  same  as  a  contract,  that  he  shall  deliver  it  at  that 
price,  or  at  a  greater,  on  the  happening  of  a  particular  event. 
The  plaintiff  should  have   stated  the  whole,  and   then  have 
averred  that  he  had  not  given  more  than  4/.  per  stone  to  any 
other  person,  and  that  he  was  ready  to  have  paid  that  sum. 

As  to  the  case  of  Laton  and  Pearce,  it  does  not  appear  to  me 
to  contradict  that  principle. 

Buller,  J.  I  wish  to  have  an  opportunity  of  looking  into  the 
case  of  Laton  and  Pearce,  before  I  finally  decide  this.  But  lay. 
ing  that  out  of  the  question  for  the  moment,  (for  I  think  it  will 
not  be  found  to  apply,)  this  case  admits  of  no  difficulty. 

This  is  an  action  on  a  special  agreement.  The  agreement  is 
the  gist  of  the  action,  therefore  it  must  be  stated  truly.  And  this 
does  not  clash  with  the  principle  drawn  from  the  cases  cited  by 
the  plaintiff's  counsel,  which  says  that  the  plaintiff  need  not  set 
forth  different  parts  of  an  agreement  which  are  not  essential  to 
the  right  of  action ;  for  here  the  contract  proved  is  different  in 
substance  from  that  which  is  alleged.  For  the  declaration  states, 
that  the  plaintiff  was  at  all  events  to  pay  only  four  shillings, 
whereas  the  contract  proved  was,  that  he  was  to  pay  so  much,  or 
something  more,  as  events  might  happen.  They  differ  therefore 
in  this  respect ;  the  agreement  stated  in  the  declaration  is  for  a' 
particular  price  absolutely*  whereas  that  proved  is  for  the  sum 
stated  in  the  declaration,  or  some  other  price  conditionally. 

This  is  not  the  case  of  an  alternative  contract,  where  the  party 
has  his  option  to  do  one  thing  or  another;  but  it  depends  upon 
a  contingency,  because  according  to  some  future  event  it  is 
a  contract  for  a  greater  o*  a  less  sum.  Therefore  the  term 
alternative  is  improperly  used  here. 

Neither  is  this  life  the  question  in  UghtreiPs  case.  But  the 
question  here  is,  whether  the  plaintiff  must  not  state  the  con^ 
tract  as  it  is  ?  and  whether  he  can  state  a  contract  as  absolute, 
when  whether  it  is  absolute  or  conditional  depends  on  the  event 
of  another  fact. 

I  will  look  however  into  the  case  of  Laton  and  Pearce,  and  if 
it  nukes  any  difference  in  my  opinion,  I  will  mention  this  case 
again.  Rule  discharged. 

On 


{ 
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!7Btf*  On  the  neat  day  Suiter.,  J.  said,  that  the  case  of  Laton  and 

^  ****  wa&  rathcr  aSain«t  *c  plaintiff  than  otherwise  ;  for  the 

ao*CH-  Court  jn  diat  casc  hcJcj  ^  varjancc  t0  ^  ^j       fiut  he  ob- 

Wju£*  acnrcd  dxat  that  ***  an  abirMativi  contract. 


A/imfoy,  The  Kino  against  Samuel  Hawkswoexeu 

iVev.lgth.  ' 

An  un-       /CONVICTION  on  the  lottery  act  22  Geo.  3.  r.  47. 

TpTrmcnt  Bv  the  f5*  8ection  of  tnat  act>  the  more  effectually  to 

to  sell  a       prevent  abuses  in  the  selling  of  the  shares  of  lottery  tickets,  it 

ticket  in  the  *8  enacted,  "  that  the  commissioners  shall  establish  an  office  in 
fore  He**"  "  the  cit7  of  London  or  Westminster  for  the  deposit  of  ticket* 
tickets  are  "  intended  to  be  sold  in  shares,  and  every  ticket  in  any  such 
witTth^  u  Iotterv  as  aforesaid,  before  it  shall  be  divided  into,  or  sold  m 
commissi-  «  shares,  shall  be  brought  to  the  said  office,  and  shall  be  there 
within  the     "  deposited  and  left  with  the  receiver-general  of  his  Majesty's 

EftJ-    "  8*™P  duties  » 

the  am  By  the  16th  section,  "  every  agreement  for  the  sale  of  a  share 

ST*?  gL   "  °*  any  such  tictet  <*  t'drth  so  t0  *'  deposited  as  aforesaid,  shall 

3.  c  47.       a  be  expressed  on  a  piece  of  written  or  printed  paper,  vellum* 

"  or  parchment,  and  shall  be  impressed  with  some  mark*  device, 

"  or  stamp,  to  be  from  time  to  time  prescribed  by  the  said  com* 

u  missioners  for  that  purpose." 

And  the  21st  section  inflicts  a  penalty  of  50/.  on  any  person, 
«  who  shall  sell  or  agree  to  sell  any  share  or  shares  of  any 
«  ticket  or  tickets  in  any  such  lottery  as  aforesaid,  otherwise. 
"  than  by  a  wriiten  or  printed  agreement  on  a  piece  of  paper, 
€(  &c.  stamped  and  marked,  &c." 

The  information  stated,  that  on  the  1  ith  July  1786,  the  de- 
fendant, being  a  lottery-office  keeper,  did  by  an  agreement  the* 
and' there  made  between  the  said  defendant  and  one  Mary  Pens 
(the  same  agreement  being  then  and  there  expressed  on  paper)  jW/ 
to  the  said  Mary  Pais  a  share  ^  to  wit,  one  sixteenth  fart  *fa  ticket 
in  a  certain  lottery  established  by  an  act  of  parliament,  made  in  the 
26th  year  of  his  Majesty's  reign,  entitled  "  an  act  for  granting  to 
"  his  Majesty  a  certain  sum  of  money  to  be  raised  by  a  lottery  r* 
and  that  the  said  agreement  was  not  impressed  with  any  mark,  device, 
or  stamps  prescribed  by  the  commissioners  for  managing  the  duties 
upon  stamped  vellum, parchment,  and  paper, contrary  to  the  form* 
fcJV.  whereby  the  said  defendant  forfeited  for  his  said  offence  the 

sum 


WOftTtf. 


IN  THE   TWENTY-SEVENTH   YEAR   OF   GEORGE   HI.  4$I 

sum  of  5*0/.  The  record  of  conviction  then  stated,  that  the  de-  1786. 
fendant  being  summoned  before  the  justices,  pleaded  not  guilty  — — - 
to  the  charge,  whereupon  the  justices  proceeded  to  examine  the  Th*  ^r"° 
said  Mary  Pais,  who  deposed,  that  the  defendant,  on  the  nth  Hawks- 
July  1786,  kept  a  lottery-office  at  Charing  Cross,  and  that  she 
went  oh  that  day  to  the  said  office  for  the  purpose  of  buying  of 
the  defendant  one  sixteenth  part  or  share  of  a  ticket  in  the  lot- 
tery, &<J.  That  the  defendant  agreed  to  sell  her  the  same  for  the 
sum  of  nineteen  shillings  and  six-pence,  and  did  sell  her  the  same 
accordingly.  That  the  agreement  by  which  the  said  defendant 
did  so  sell  to  her  the  said  sixteenth  part  of  a  ticket  in  the  said  lot* 
tery  was  then  in  his  said  office  expressed  on  unstamped  paper,  and 
by  him  the  said  defendant  delivered  to  her  the  said  Mary  Pais. 
That  $M  then  paid  to  him  the  said  19/.  6d.  for  the  said  sixteenth 
part  or  shate  of  a  ticket,  &c.  That  the  above-mentioned  paper- 
wtiting,  being  produced,  was  as  follows :  "  Byfield  and  Hcnvks- 
«  %mrtb$  Charing  Cross,  received  July  nth,  1786,  the  sum  of 
u  nineteen  shilling  sand  six- pence,  being  in  consideration  for  one 
"  sixteenth  share  of  a  lottery  ticket  in  the  ensuing  English  lottery, 
u  which  I  promise  to  deliver  to  the  bearer  hereof  on  the  re-deli- 
n  very  of  this  receipt,  before  the  drawing  of  the  said  lottery. 

«  For  Self  and  Co. 

€<  Samuel Hawkswortb" 

Whereupon  the  justices  (no  defence  being  offered)  convicted  the 
said  defendant  in  the  sum  of  50/. 

-  Bearcrtft,  for  the  defendant,  objected  that  agreements  for  the 
sale  of  shares  of  tickets,  before  such  tickets  are  issued,  are  not 
required  by  this  act  to  be  upon  stamped  paper.  For  the  1 5th  sec- 
tion of  the  act  requires  (amongst  other  things)  that  all  tickets* 
before  they  are  divided  into  shares,  shall  be  deposited  with  the 
Commissioners  appointed  by  that  act.  Now  by  the  following 
section,  on  which  this  conviction  is  founded,  it  is  required  that 
every  agreement  for  the  sale  of  shares  of  such  tickets,  so  to  be  depo- 
sited as  aforesaid,  shall  be  stamped.  This  agreement  therefore 
does  not  come  within  that  description.  Because  it  does  not  ap- 
pear that  at  the  time  that  this  agreement  was  made,  the  tickets 
were  issued  or  deposited,  and  the  act  only  attaches  upon  agree- 
ments made  for  the  sale  of  shares  of  such  tickets  so  to  be  deposited. 
Neither  is  this  the  sale  of  a  share  of  a  ticket  within  the  21st 
section  \  because  this  is  only  an  agreement  for  the  sale  of  a  share 

of. 
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1786.     of  a  ticket  generally,  and  not  of  a  specific  ticket.    But  the  penalty 
can  only  attach  upon  the  sale  of  a  share  of  some  particular  ticket 


™*rJ*i>NG  nurpbered.     Therefore  this  is  neither  within  the  spirit  nor  the 
Hawks-    letter  of  the  statute. 

WORTH 

Erskine,  contra,  was  stopped  by  the  Court. 

Ashhurst,  J.  The  construction  contended  for  by  the  de- 
fendant's counsel  would  be  a  total  repeal  of  this  act  of  parlia- 
ment It  was  passed  in  order  to  prevent  a  multiplicity  of  shares 
being  sold  before  the  tickets  were  delivered  ;  for  before  the  issu- 
ing of  the  tickets,  the  lottery-office  keepers  might  have  con- 
tracted for  die  sale  of  tickets  to  a  large  amount,  when  in  fact  they 
were  worth  nothing :  this  was  the  very  evil  which  the  act  in- 
tended to  remedy.  The  Legislature  therefore  directed  that  the 
tickets  should  be  deposited  before  the  office  keeper  should  sell  at 
all.  And  the  deposit  of  the  ticket  is  a  security  to  the  purchaser. 
But  if  it  were  permitted  to  sell  shares  of  any  tickets  before  they 
were  delivered  out,  a  man  might  practise  with  impunity  every 
fraud  which  the  act  was  intended  to  prevent.  Therefore  this  is 
not  a  construction  against  the  spirit  or  letter  of  the  act. 

Buller,  J.  Nothing  can  be  more  express  than  the  words  of 
the  a  1st  section.  By  that,  no  share  can  be  sold  or  agreed  for 
but  on  stamped  paper.  Therefore  it  is  immaterial  whether  this 
agreement  was  before  the  delivery  out  of  the  tickets  or  afterwards. 

By  the  15  th  and  16th  sections  two  things  are  required  to  be 
done,  that  the  ticket  shall  be  deposited,  and  that  the  shares  shall 
be  stamped :  the  defence  set  up  is,  that  because  the  defendant 
has  offended  in  both  these  particulars,  that  he  ought  not  to  be  pun- 
ished for  either.  According  to  the  true  construction  of  the  sta- 
tute, all  tickets  are  within  it.  If  a  party  sell  a  share  witbota 
depositing  the  ticket,  he  is  guilty  of  an  offence  within  the  act ;  and 
if  he  sell  a  share  on  unstamped  paper,  he  is  likewise  guilty.  Then 
the  words  "  so  to  be  deposited"  in  the  latter  section,  must  mean 
any  tickets  which  by  the  act  are  directed  to  be  deposited. 

Conviction  affirmed. 


The 
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1786. 

The  King  against  Downes.  &*»*,, 

0  No*.  18th. 

XpiGHT  issues  were  joined  on  the  pleadings  on  this  inform*-  when  aiy 
"^  tion,  which  was  in  the  nature  of  a  quo  warranto,  calling  j^£j££ 
on  the  defendant  to  shew  by  what  title  he  exercised  the  office  of  a  ^  wrw 
Bridge-master  of  the  borough  of  Bridgenortb.     At  the  trial,  six  m^on  » 
of  them  were  found  for  the  defendant,  and  the  two  last,  which  &*»*  ** 
were  on  the  election  and  admission  of  the  defendant,  were  found  tar,<» 
for  the  prosecutor.  £££* 

A  rule  having  been  obtained  to  shew  cause  why  the  master  of  ouncr  it 
the  Crown  Office,  in  taxing  the  costs  in  this  cause,  should  not  be  ££tkd  t " 
directed  to  disallow  the  costs,  on  account  of  the  six  issues  found  c5*u  on  *** 

the  — — — 

for  the  defendant, 

Bearcreft9  Caldecott,  and  Simeon,  now  shewed  cause,  and  con- 
tended that  it  had  been  the  constant  practice  to  allow  costs  to 
the  prosecutor  on  all  the  issues  on  quo  warranto  informations,  if 
judgment  were  given  against  the  defendant  on  any  one.  That 
no  authority  could  be  found  contradicting  this  practice.  That 
in^the  case  of  the  King  v.  Dunning  (0),  where  on.  the  trial  of  a 
quo  warranto  information,  seven  issues  were  found  for  the  de- 
fendant, and  two  for  the  prosecutor,  a  similar  application  had 
been  made,  which  was  refused  by  the  Court ;  and  the  costs  were 
allowed  to  the  prosecutor  upon  all  the  issues.  That  under  the 
9  Ann.  c.  20.  there  is  no  appointment  of  costs ;  and  if  judgment 
of  ouster  be  given  against  the  defendant,  the  prosecutor  is  enti- 
tled under  that  statute  to  costs  on  all  the  issues. 

Bower,  in  support  of  the  rule.  A  quo  warranto  information 
has  of  late  years  been  considered  in  the  nature  of  a  civil  action. 
A  prosecutor  is  only  entitled  under  the  9  Ann.  to  costs  in  the 
same  cases  as  the  plaintiff  in  a  civil  action  is  under  the  statute 
of  Gloucester  (b).  And  it  has  been  the  invariable  rule  to  allow 
costs  to  a  plaintiff  in  a  civil  action  on  those  issues  only  which 
are  found  for  him.     Astley  v.  Young,  2  Burr.  1232. 

The  statute  of  the  4  Ann.  c.  16.  is  not  applicable  to  this  case 
where  the  pleas  are  single ;  for  that  only  gives  the  whole  costs 
on  double  pleas  where  the  plaintiff  recovers  upon  any  one  of  them* 

Per  Curiam.  There  is  no  analogy  between  this  and  civil  pro- 
ceedings.   In  doubtful  cases,  the  practice  which  has  uniformly 

(a)  M.  24  G.  3.  B.  R.  (*)  4  Ed.  1. 1. 1. 

obtained 
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t*}$6.     obtained  in  the  Crown  Office  since  Queen  Anni%  time  is  suffi- 
cient  to  decide  this  question  \  and  therefore  the  prosecutor  is  en- 


T^5,*,°  titled  to  costs  on  all  the  issues. 

sgtHmtt 

Dowmbs.  Rule  discharged. 


*■«"**»■  Dyche  against  Burgoyne, 

J**&*i*      J&UNNINGTON  shewed  cause  against  a  rule  which  had 

11187  be  SUUl"     M  \.  ^ 

edftbt  want  been  obtained  by  Gibbs,  why  the  proceedings  should  not  be 

m£  jfet  "  set  ^^  *or  Regularity,     The  irregularity  complained  of  was, 
*fi*r  14      that  judgment  was  signed  on  the  morning  lb)  of  the  day  after  the 

tonrt  from        .  .  ,     , 

the  time  of  P»»  was  demanded. 

mai!dS<>)  '^c  cause  8'lcwn  was>  ^at  ^c  judgment  was  not  signed  till 
24  hours  after  demand  of  the  plea. 

In  support  of  the  rule  it  was  contended,  that  this  could  not  be 
done  Until  the  opening  of  the  office  in  the  afternoon,  before 
which  a  plea  had  been  delivered. 

Per  Cur.  The  rule  is,  that  judgment  may  be  signed  for  want 
of  a  plea  at  any  time  after  twenty-four  hours  from  the  time  of 
the  ptea  demanded.  Rule  discharged. 

But  the  Court  gave  the  defendant  leave  to  plead,  upon  pfcy- 
merit  of  costs. 

(a)  Provided  the  time  for  pleading  be  expired.   BwAtt  r.  Edwmrds,  p.  4.  vol  XI 8. 
m  (&)  This  objection  was  probably  founded  on  the  casf  of  Soutbertom  one,  fcc  v. 
fi*U,  Barnes,  4to  edit.  266. 


Tiisday,  Shetel  worth  against  Neville. 

Nro.  list.  ° 

££$!£  TVEBT  on  two  bonds,  made  by  the  defendant's  father;  the 
who  was  JaA  first  of  which,  dated  31st  March  1756,  was  in  80/.  and 
obiigee7ofn    the  second,  dated  the  15th  of  December  1775,  was  in  4&0/. 

tha^h"*0^  &&*»  l8t> The  general  is8ue*  2d>  Nothing  by  descent.  3d,  A 
claimed  to  bond'  given  to  the  defendant  by  his  father  on  the  a  2d  of  August 
SJIife  1785,  for  136/.  conditioned  for  the  payment  of  68/;  and  interest, 
money  laid  j[nj  tfcat  ^rt  j8  now  due  for  principal  and  interest  70/.  10*.  The 
pairing  the  plea  then  stated,  That  the  defendant  had  not  any  lands  or  teneJ 
caniwTbe  ments  which  were  the  lands  or  tenements  of  his  father  by  here- 
™w*i*&*    ditary  descent  in  fee-simple  from  hi*  father,  except  a  certain  met- 

5«?"  ***& 
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soage  or  d  wetting-house,  with  the  appurtenances,  erected  by  Ms     rfQ6i 
father  »  his  lifetime  upon  a  certain  piece  or  parcel  of  ground-,  ■ 

situate  and  being  in  the  parish  of  TMeshurst  Btoiingbam,  in  the  *2JJJ" 
6ounty  ofEsse»y  and  now  in  the  tenure  or  occupation  of  die  db»  jgtdm*. 
fendfrnt*  and  also  except  a  certain  windmill,  with  the  appurte- 
nances, purchased  by  his  father  in  his  lifetime,  situate  and  being 
m  the  same  parish,  and  now  in  the  tenure  or  occupation  of  the 
defendant  \  which  said  lands  and  tenements  arty  in  the  first  plkce* 
/ubjectand  liable  to  the  payment  and  satisfaction  of  the  said  sum 
of  70/.  1  os.  so  due  and  owing  to  the  drfendimti  upon- tHe  said 
writing  obligatory  as  aforesaid;  and.  also  to  the  payment  and  sa- 
tisfaction of  a  certain  other  sum  of  root,  laid  01st  and  expended  byr  the 
defendant^  since  the  death  of bis  father,  fir,  m,  and  about)  the- repair- 
ing  of  the  said  windmill,  with  the  appurtenances,  over  and  beyomPthk 
amount  of  the  rent,  issues,  and  profits  thereof.  4th*  Tfiat  there 
were  no  assets  except  the  said  messuage  and 'windmill,  whieK 
were  first  subject  to  the  payment  of  70/.  10/.  for  principal  and 
interest  due  on  the  bond  to  the  defendant.  5th*  That  there 
were  no  assets  except  the  said  messuage  and  windmill. 

To  the  third  plea  there  was  a  general  demurrer,  and  joinder 
ift  demurrer;  on  which  the  present  questmr  araew 

Gibbs,  in  support  of  the  demurrer.  The  question  is,  WSethter 
the  heir  is  entitled  to  retain  for  the  repairs  mentioned  in  the 
third  plea  against  the  bond-debt  due  from  his  ancestor? 

An  heir  cannot  by  his  own  act  raise  a  charge  on  the  estate  in 
his  own  favour  which  shall  supersede  the  incumbrances  of  his 
ancestor.  The  present  defendant  took  this  estate  subject  to  the 
claims  of  the  specialty  creditors  of  his  father.  He  has  no  more 
claim  against  a  creditor  by  bond  for  an  allowance  of  this  sort, 
than  against  a  mortgagee  out  of  possession  who  brings  an  eject* 
ment ;  for  a  mortgagee  would  be  entitled  to  recover  the  posses- 
sion, not  subject  to  any  improvements  made  by  the  heir.  There 
is  no  difference  between  such  an  action  and  the  present,  since 
the  fruit  of  the  judgment,  namely -,  the  execution,  is  in  effect thfe 
same.  The  defendant  in  the  present  case  claims  an  allowance; 
because  the  repairs  have  exceeded  the  rents  and  profits :  but  sup- 
posing the  excess  had  been  the  other  way,  the  obligee  could  not 
have  recovered  them  in  this  action.  And  therefore  whatever  the 
defendant  may  have  expended  in  repairs,  the  loss  must  fall  on 
hfm.  The  plea  goes  only  to  the  time  of  pleading;  And  if  the 
plaintiff*  should  recover  in  thfo  action*  thfchfcir  will' receive  thfc 

rents 


Shitil- 
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1786.  rents  and  profits  between  the  times  of  pleading  and  of  execution. 
This  shews  that  the  plea  cannot  be  supported  on  any  principle 
of  justice ;  for  the  defendant  admits  that  he  has  only  a  claim  for 

qaitHt  the  excess  of  the  repairs  beyond  the  rents,  and  yet  will  continue 
receiving  the  rents  till  the  execution,  without  making  any  al- 
lowance. 

There  are  also  particular  objections  to  this  plea  in  point  of 
form.  It  is  perfectly  new,  which  affords  a  strong  argument  for 
saying  that  it  cannot  be  supported,  as  the  same  circumstances 
must  have  frequently  occurred. 

Though  an  executor  may  plead  payment  of  a  simple  contract 
debt  before  notice  of  a  specialty,  yet  the  defendant  in  this  case 
has  not  pleaded  that  he  made  these  repairs  before  notice  of  the 
plaintiff's  claim. 

Neither  is  it  stated  that  these  repairs  were  necessary :  they 
might  be  ornamental  only. 

Again,  it  appears  that  all  the  repairs  were  made  on  the  wtd- 
null  alone:  but  the  pleas  states  that  the  repairs  exceed  the  rents 
and  profits  of  the  whole  estate. 

Woody  contrhy  admitted  that  this  was  a  new  plea,  but  he  con- 
tended that  on  principles  of  equity  it  might  be  supported.  As  to 
one  of  the  formal  objections,  that  it  is  not  stated  that  this  mo- 
ney was  laid  out  in  necessary  repairs,  that  has  no  weight,  because 
repairs^  ex  vi  termini,  must  mean  necessary  repairs  ,•  and  orna- 
ments cannot  be  included  under  that  description. 

There  is  no  doubt  but  that  the  heir-at-law,  being  a  bond  cre- 
ditor, is  entitled  to  a  preference  in  respect  of  his  own  bond 
debt;  and  he  is  liable  no  further  than  the  value  of  assets. 
And  where  an  heir-at-law  has  paid  a  bond  debt  to  the  value  of 
the  lands  descended,  it  is  a  good  plea.  Here  the  heir-at-law  is 
merely  a  trustee  for  the  benefit  of  the  bond  creditors;  and  there- 
fore, considering  him  in  that  light,  he  is  entitled  to  all  just  al- 
lowances ;  and  if  he  had  expended  any  money  upon  the  pre- 
mises, it  would  have  been  allowed  him  in  equity.  Supposing 
this  estate  had  been  devised  to  the  heir  at-law  for  the  payment 
of  debts,  and  he  had  expended  this  money  in  necessary  repairs 
upon  the  premises,  he  would  have  been  entitled  to  have  pleaded 
the  matter  in  bar.  It  is  true  that  this  is  not  a  devise  to  a  trustee 
for  the  payment  of  debts,  but  the  law  has  appropriated  this 
estate  in  the  hands  of  the  heir  for  the  purpose  of  paying  debts; 
and  there  is  no  difference,  whether  an  estate  be  devised  to,  or 

whether 
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whether  the  law  casts  it  upon,  the  heir  for  the  same  purpose.     1786. 
That  is  the  case  with  respect  to  a  guardian :  if  he  lay  out  money  ■     ■ 

in  repairs,  the  Court  of  Chancery  will  allow  them  to  him.  So  ^JJJJJjf 
if  a  bond  creditor  were  to  extend  the  land  which  descended  to  *g**** ' 
the  heir,  and  being  in  possession  was  obliged  to  lay  out  money 
in  necessary  repairs,  the  heir  would  be  obliged  to  liquidate  these 
expenses  before  he  could  recover.  Also  where  tenant  by  elegit 
h*s  laid  out  money  for  repairs,  he  is  entitled  to  retain  the  rents 
and  profits  till  he  is  repaid. 

Gibbsy  in  reply,  was  stopped  by  the  Court. 

Ashhurst,J.  It  is  certainly  a  strong  presumptive  argument 
that  this  plea  is  bad,  that  it  is  the  first  time  it  has  ever  been  at- 
tempted to  be  pleaded.  But,  on  the  reason  of  the  thing,  it  is 
not  good.    And  besides  there  are  some  defects  in  point  of  form. 

first,  it  is  not  stated  that  these  were  necessary  repairs.  If  the 
heir-at-law  were  to  be  allowed  all  the  money  which  he  were  to 
lay  out  in  repairs,  he  might  lay  out  more  than  was  necessary. 

Again,  it  is  not  alleged  that  he  had  no  notice  of  the  plaintiff's 
demand  before  these  repairs  were  made. 

But  a  more  substantial  objection  in  point  of  reason  in  this  case 
is,  that  the  case  of  an  heir-at-law  is  not  like  that  of  a  trustee  for 
the  payment  of  debts*  A  trustee  is  not  at  liberty  to  apply  the 
rents  and  profits  to  his  own  use :  they  must  go  in  diminution  of 
the  just  debts.  But  that  is  not  the  case  with  respect  to  an 
heir-at-law ;  for  till  the  possession  is  recovered  against  him,  he 
is  entitled  to  the  rents  and  profits  ;  and  he  is  entitled  to  receive 
them  till  judgment  is  given  against  him.  In  the  mean  time  he 
may  have  received  more  than  sufficient  to  pay  for  the  repairs. 
Therefore  I  am  of  opinion  that  the  plea  is  bad. 

Buller,  J.  What  is  decisive  in  this  case  is,  that  it  is  not 
stated  that  these  were  for  necessary  repairs.  The  word  "  repair/* 
is  not  a  technical,  definite  expression ;  it  may  be  used  fraudu- 
lently. If  the  repairs  were  not  necessary,  it  is  undoubtedly  bad. 
Therefore  there  is  no  occasion  to  go  into  any  other  part  of  the 
case. 

Judgment  for  the  plaintiff. 


The 
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5£j£f    The  Kito  Ag4dn&t  The  Inhabitants  erf*  FillowleY. 

Where t  rj^wO  justices  removed,  by  an  order,  Mary  Watson  widows 
eJuteneT^  "*■  and  her  five  children,  from  the  parish  of  Bedwortb,  in  the 
mentof  ZL  county  of  Warwick,  to  the  parish  of  Fillongleyt  which  order  was 
parish  of  ^.,  confirmed  by  the  Sessions,  who  stated  the  following  case: 

wo\hef  te.  Thzt  ^  P™***  Man  Watson  1 6  years  ago  married  Jtbn  Wat* 
nement  of  son,  who  was  born  in  the  parish  of  Fillongley.  That  the  said  Jain 
iLio^p*  Watson  rented  a  farm  of  40/.  a-year  in  the  said  parish  of  FUbng- 
T^JJ??  ley,  and  about  Lady-day  17839  being  distrained  upon  for  relit,  hfc 
iog  parish  of  left  the  said  farm,  and  came  to  the  aforesaid  parish  of  Btdwortb 
f^uTJte  widl  two  m  and  *rcc  $hccp  purchased  for  bita  by  his  brother 
from  hi*  out  of  the  said  distress.  That  about  the  said  Lady-day  1783,  the 
tou^Ung  *aid  J*bn  Watsm  took  a  house  and  three  closes  of  land  of  the 

*faJdl£j  ycarly  wnt  o{  8/#  in  **  8aid  Parish  of  JjA/wrf*»  atld  lived  ia  *• 
to  **  *?*»    said  house,  and  resided  on  the  same  for  about  three  years  \  during 

*££§?"*  which  time  the  rent  was  paid  as  follows;  to  wit,  the  first  half 

phased,  and  year  by  the  said  John  Watson%  the  next  half  year  by  the  said  pa- 

nothingPfor   rish  of  FillongUy,  the  third  half  year  by  the  said  John  Watson, 

wffident'  *   anci  **  fourth  bT  *  distress.   That  about  the  said  Lady-day  1  l&fr 

taking  of  a    72&*fti/  Watson,  in  a  conversation  with  his  brother  the  said  Joim 

ioT/IT      Watson,  concerning  his  family  and  poverty,  said,  "  I  am  sorry  fat 

a****  under  cc  your  family,  and  therefore  I'll  give  you  a  close  in  the  parish  of 

14  c.  %.       H  Mtley  (an  adjoining  parish  to  the  parish  of  Bedwortb)  contain* 

foZT.  R.      "  int  a^°ut  A*1*  acres,  to  enjoy  as  long  as  I  please,  and  to  take 

73o.  «  again  when  I  please,  and  you  shall  pay  nothing  far  it9'  Aad  the 

7  il  197.    8aid  ,7°**  Watson  enjoyed  die  said  close,  which  was  of  the  yearly 

4&*36*»]  value  of  a/«  10/.  far  three  years,  during  which  time  the  said  S3o* 

mas  his  brother  paid  not  only  the  land  tax,  but  was  tatfed  atsd 

paid  the  poor's  rates  for  the  same.    That  all  the  tillage  was  don* 

by  the  horses  and  servants  of  the  said  Thomas  Wats**,  at  wiiOM 

expense  and  by  whose  servants  the  harvest  was  got  in.    Tbtft* 

during  one  year  the  said  John  Watson  so  enjoyed  the  said  clow, 

part  thereof  was  sown  with  the  wheat  of  the  said  John  Watson, 

procured  by  the  gleanings  of  his  children  and  family;  and  in  the 

last  year  the  said  part  of  the  said  dose  was  sown  with  corn  rftbe 

said  Thomas  Watson,  at  whose  expense  the  crops  of  the  said  corn 

were  drawn  to  and  delivered  at  the  house  of  the  said  John  Watson,  in 

the  said  parish  of  Bedwortb.    That,  during  the  said  three  years, 

the  cattle  of  the  said  Thomas  were  never  put  into  the  said  close, 

3  except 
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except  for  the  purpose  of  ploughing  and  sowing  the  land,  and     178& 
gathering  the  crops  ;  but  that  the  cattle  of  the  said  John  Watson 


Til*  Tf  ■  M^fc 

were  upon  the  said  close  during  the  time  he  so  enjoyed  the  same,     a^inti 

Mingay,  Baldwin,  and  Gougb,  shewed  cause  against  the  rule  TO© 1"*^ 
for  quashing  the  order  of  Sessions.    This  is  not  a  sufficient  taking  f*lioh#- 
of  a  tenement  of  10/.  a-year  within  the  meaning  of  the  statute      "T* 
(a).  Nor  does  the  case  of  South  Sydenham  and  Lamerton  (ft)  apply 
to  it,  which  was  much  relied  on  by  the  other  side  at  the  Sessions ; 
because  here  is  no  taking  at  all  of  the  2/.  10s.  per  ann. 

They  admitted  that  there  was  no  fraud  in  the  case ;  but  the 
pauper  was  a  mere  object  of  charity.  It  is  absolutely  necessary 
however  that  a  man  should  be  of  sufficient  ability  to  take  a  tme- 
njept  of  10/.  per  ann.  otherwise  he  does  not  come  within  the 
Statute;  and  upon  this  point  have  all  the  cases  been  determined, 
7Jie  taking  must  be  in  sopie  degree  as  a  tenant :  But  this  was 
jnercjy  a  permission  of  the  brother  to  let  him  take  the  profits. 
Fqt  the;  brother  continued  in  the  legal  occupation  of  the  land 
the  whole  time.  To  admit  this  to  be  a  taking  would  be  to  en* 
courage  fraudulent  settlements. 

Beatcroft  and  Willis,  contrd.  No  inconvenience  can  arise  from 
the  latter;  argument,  because  fraud  must  in  all  cases  be  expressly 
found  by  the  Sessions.  But  if  fraud  had  been  intended,  it  is  more 
probable  that  there  would  have  been  a  colourable  rent. 

The  statute  only  speaks  of  persons  coming  to  settle  upon  a  tene- 
ment of  10/.  a-year;  and  takes  no  notice  of  the  relative  situation 
of  landlord  and  tenant.  Then  the  only  question  is,  did  this  pau- 
per come  to  settle  on  such  a  tenement  ?  In  South  Sydenham  and 
Lamerton,  Lord  Ch.  J.  Parker  said,  "  the  quantity  of  the  rent  is 
«  not  material,  but  the  value  of  the  land.  And  if  a  man  should, 
"  out  of  kindness,  settle  another  in  a  tenement  of  10/.  per  ann. 
u  value,  reserving  no  rent,  yet  that  will  not  alter  the  case."  This 
case  does  not  go  quite  so  far ;  because  it  is  only  a  part  of  the  te- 
nement which  is  enjoyed  as  a  gift.  The  mischief,  which  the  sta- 
tute intended  to  guard  against,  was  vagrancy ;  but  if  a  man  13  not 
likely  to  become  chargeable,  he  is  not  to  be  removed  under  that 
act.  The  present  pauper  therefore,  being  in  possession  of  a  tene- 
ment of  io£  per  arm,  value,  was  not  likely  to  become  so* .  In 
a,ll  the  cases  decided  on  this,  point,  not  the  rent,  but  the  value, 
has  been  held  to  be  the  criterion.  Rex  v.  St.  Matthews  Bethnal 
Green,  (c).  Rex  v.  JQifsdale  Kitkam  (d).  Rex  v.  Soutbwold  (#). 
g&X.Wesftm.(f\ 

(«)  13  **  14  C.  *.  t.  12*  (A>  1  S**.  $7.  B«*.  356W  (<)  Burr.  S.  C.  $74. 

(4  Burr.  S.  C.  8*8.  (0  Burr.  8.  C.  14a.  (f)  Bmrr,  S.  C.  166. 

The 
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1786.         The  personal  ability  of  the  party  is  not  material,  and  the  mat- 
— —  telr  of  credit  has  never  been  considered  as  the  substantive  consi- 


'Ij!£ro  deration.    Here  is  an  actual  occupation  by  the  pauper.    There 

The  inhabi.  was  clearly  a  demise  to  him.    He  was  liable,  if  called  upon,  to 

Pillono-  pay  church  and  poor-rates  in  respect  of  such  occupancy.     And 

ttr*      he  was  so  far  in  complete  possession,  that  he  might  have  main- 

tained  trespass  against  all  the  world  but  his  brother. 

But  even  if  some  rent  must  be  paid,  this  is  to  be  taken  as 
only  one  tenement,  though  lying  in  different  parishes,  and  then 
in  fact  there  was  a  payment  of  rent  for  a  tenement,  which  is 
stated  to  be  of  the  value  of  io/.  a-year. 

Ashhurst,  J,  In  all  cases  upon  settlement  law,  it  is  the  safest 
way  to  adhere  to  the  words  of  the  act.  For  if  we  once  depart 
from  that  line  it  leads  to  endless  uncertainty.  Now,  taking  it 
upon  the  words  of  the  act,  nothing  can  be  more  clear.  They 
are,  "that  it  shall  and  may  be  lawful,  upon  complaint  made  by 
«  the  churchwardens,  &c.  within  forty  days  after  any  such  per- 
"  son  ox  persons  coming  to  settle  as  aforesaid  in  any  tenement  under 
**  the  yearly  value  of  10/.  for  any  two  justices,  &c.  of  the  division 
*'  where  any  person  or  persons,  that  are  likely  to  be  chargeable 
«  to  the  parish,  shall  come  to  inhabit,  by  their  warrant  to  re- 
"  move,  &c.M  The  act  does  not  say  any  thing  about  ability. 
That  is  hot  the  criterion.  And  if  the  party  comes  to  reside  upon 
a  tenement  of  10/.  a-year,  he  cannot  be  removed,  and  then  he 
gains  a  settlement  by  40  days9  residence. 

But  if  ability,  or  rather  confidence,  were  to  be  taken  into  con- 
sideration, according  to  the  case  reported  in  Strange  ;  yet  if  a 
man  has  sufficient  credit  and  confidence  reposed  in  him  by  an- 
other, as  to  be  trusted  with  a  tenement  of  1  o/.  a-year  value,  even 
out  of  charity,  that  is  sufficient  to  answer  the  intent  of  the  sta- 
tute, because  such  an  one  is  not  likely  to  become  chargeable. 
Therefore  neither  upon  the  words,  nor  upon  the  meaning  of  the 
act,  was  this  man  removeable,  and  so  he  gained  a  settlement. 

Buller,  J.  It  is  admitted  by  the  counsel  in  support  of  the  or- 
der,  that  this  is  the  first  case  which  has  come  directly  before  the 
Court  for  a  construction  on  this  part  of  the  statute.  I  have  no 
difficulty  on  this  point,  because  I  have  often  given  it  as  my  opi- 
.  nion,  that  the  safest  and  wisest  way  in  all  questions  relative  to 
settlements  is  to  adhere  to  the  letter  of  the  law.  Great  mischiefs 
have  arisen  from  departing  from  it.  Now  the  words  of  the  act 
cannot  admit  of  a  doubt.  They  only  speak  of  persons  coming  tr 
settle,  in  a  tenement  of  io/.  a-year;  who  cannot  be  removed. 
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As  to  the  question  of  fraud,  I  do  not  fed  any  force  in  that  ob-     1 786. 
jection,  because  that  question  is  open  to  the  sessions  in  every  case 


TbeKiico 


as  it  arises.  Besides,  it  is  the  peculiar  jurisdiction  of  the  justices,     r^1*0 
and  not  of  this  Court,  to  say,  whether  the  particular  case  be  frau-  Theiahibit. 
dulent  or  not.   If  they  do  not  adjudge  it  to  be  fraudulent,  it  is   fiixono- 
not  competent  for  this  Court  to  say  that  it  is.    I  doubt  whether       LET- 
in  this  case  the  order  of  sessions  might  not  be  founded  on  the 
idea  that  it  was  fraudulent.    If  they  had  said  so,  we  should  not 
hare  differed  from  them;  but  they  have  not  found  it  so. 

Next,  as  to  the  question  of  ability.  It  seems  to  me,  that  this 
idea  is  founded  chiefly  on  the  words  of  South  Sydenham  and  i>- 
merton  (0),  But  the  words,  if  attentively  considered,  will  not  war- 
rant the  construction  put  upon  them.  For  the  credit  which  he 
has  is  only  for  the  rent  which  he  is  to  pay ;  but  that  is  only  as 
between  him  and  the  landlord  5  the  credit  is  given  by  the  landlord. 
Ld.  Ch.  J.  Parker  first  says,  "  If  a  man  hires  a  house  at  a  small 
"  rent,  and  pays  a  fine,  yet  if  the  house  is  worth  10/.  per  atuu  it 
"  makes  a  settlement,  for  the  settlement  depends  on  the  value  of 
"  the  tenement,  not  on  the  rent!*  Then  indeed  he  uses  these 
words,  "The  reason  of  the  statute  is  this;  that  a  man  who  is  en- 
"  trusted  with  a  tenement  worth  10/.  a-year  is  of  such  credit,  and 
"  must  have  such  a  stock,  as  makes  him  not  likely  to  become 
"  chargeable  to  the  parish.  Eyre,  J.  took  it  to  be  within  the 
"  letter  and  intent  of  the  law,  that  a  man  who  is  capable  of  rent- 
«  ing  a  tenement  of  10/.  a-year  should  be  settled  in  that  parish.9' 
It  is  clear  that  they  applied  this  reasoning  to  the  persons  men- 
tioned in  the  former  part  of  the  act,  to  shew  that  that  case  did  not 
come  within  the  description.  And  this  is  put  out  of  doubt  by. 
what  Pratt,  J.  says;  "  The  mischief  recited  by  the  statute  and 
"  intended  to  be  prevented  is  vagrancy  of  poor  persons  who  used  to 
"  come  into  parishes  where  there  was  the  best  stock;  and  the 
"  statute  describes  who  are  intended  by  those  poor,  to  wit,  such 
u  persons  as  are  not  capable  of  hiring  a  tenement  of  10L  a-year!9 
Now  it  is  material  to  consider,  what  was  the  case  on  which  the 
Court  were  then  speaking.  They  were  speaking  of  a  case  where 
the  taking  was  of  more  than  loLper  arm.  Therefore  these  ex- 
pressions only  relate  to  cases  of  above  lol.per  ann.  The  words  of 
the  Court  are  to  be  applied  to  the  case  then  before  them,  and  are 
not  applicable  to  any  case  where  the  renting  is  not  more  than  10/. 
A*"  ***•  This  is  more  decisive  on  account  of  what  is  said  in  the 
contusion  of  the  case;  where,  describing  the  poor  persons 
>m  the  act  intended  to  exclude  from  gaining  settlements, 

(«)  Mr.  Justice  Siller  commented  upon  the  cite  at  it  is  reported  in  Ben.  356. 

Vol.  I.  I  i  Prop, 
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1786.         Pratty  J.  says,  f<  such  persons  as  arc  not  capable 'of  hiring  a 

• —  "  tenement  of  10/.  a -year;"  There  are  n6  such  words  \\\<hk  act ; 

Tfle^rf  °  °^  Par^*ment  ?  but  if  we  have  recourse  to  the  preamble,  it  speaks ,# 
ThcinhaMt-  of  rogues  and  vagrants,  and  persons  who  are  burthenscrme  to  the 
FaLoNG-  parish.  These  therefore  are  the  persons  of  whom  the  statute  fepeakfc 
as  likely  to  become  chargeable,  and  therefore  the  expressions  in  ■ 
that  case  are  only  to  be  considered  as  particular  instances  of  persons' 
who  from  their  situation  in  life  were  not  liktly  to  fall  within  the 
description  of  persons  in  the  preamble  of  the  act.  But  one  who 
is  settled  on  a  tenement  of  10/.  a-year  is  not  within  the  act. 

Then  it  has  been  contended  that  the  pauper  never  had  the  te- 
nement ;  but  it  is  impossible  for  us  to  say  so;  after  the  justices 
have  stated  that  he  had  it  under  an  agreement,  which  made  him 
tenant  at  will.  For  what  is  to  become  of  the  estate  after  he  had 
sown  it  with  corn  ?  Its  being  gained  by  gleaning  is  not  material; 
for  suppose  he  had  stolen  it,  it  would  have  been  just  the  same; 
he  would  have  been  entitled  to  the  growing  crop.  He  was  then 
in  possession  of  a  tenement  of  10/.  a-year,  and  could  not  have 
been  turned  out  by  his  brother  j  therefore  this  is  a  sufficient  ta- 
king of  a  tenement  within  the  stature. 

Order  of  sessions  quashed. 


Wcdntiday*  Coppjx  qui  lam  against  Carter. 

Nov.  22.  . 

Not  guilty,    nPHIS  was  an  action  of  debt  on  the  to  Attn.  c.  26.  j.  109. 

tn  a«?on°of  And  the  defend«nt  hav*ng  pleaded  not  guilty*  the  pfam- 

debt  on  a      tiff  signed  judgment,  as  for  want  of  a  plea,  considering  thd  pica 

ITnVsuch  a  °f  no*  guilty  to  an  action  of  debt  as  a  nullity  (a)i 

nullity  as  On  a  motion  to  set  aside  this  judgment  for  irregularity,  which 

judgment  to  was  opposed  in  the  first  instance, 

for^nf  of        ^e  Co**?*  said  that  this  plea  was  certainly  not  a  nullity.  An 


a  plea.         indeed  it  should  rather  seem  that  this  is  a  good  plea  (b)\  for 

Whether  not    ...  .        r  —  ,  ,i«r 

guilty  may    this  is  an  action  tor  an  offence  under  a  penal  statute,  the  defen 

"ot  £e         dant  by  such  a  ^plea  says  that  he  is  not  guilty  of  the 

an  action  of  Upon  a  devastavit  against  executors,  not  guilty  may  be  plead 

penaUta-       as  wc^  as  n^  debet, 

tute?  At  any  rate,  however,  this  plea  is  not  a  nullity  (c);  thercfavc 

the  judgment  must  be  set  aside  with  costs. 
Cowper  in  support  of  the  rule. 
[#7//«.48i.      Erskim  and  RunnJngton  against  it.    • 

4  Taunt* 

164.]  (*)  l"  Stafford  v.  Little,  Barnes  4to  edit.  257  the  Court  held  the  pka  of  mildd*-=~*i 

an  action  on  the  case  on  a  promissory  note  to  be  such  a  nullity  as  warranted  the 

ing  of  judgment  as  for  want  of  a  plea. 

(b)  In  LangUy  v.  Hay  net,  such,  a  plea  was  held  good.  Mo.  302.  S.  P.  Cn.  Eli**  JT^tf 

,  («)  Vid.  Tbeluton  V.  Smith,  post.  5  vol.  I  j*a. 

KRETCtf. 


in  Tup  .Twenty-seventh  Year  of  GEORGE  III.  4c 

1786. 


Kretchmax  against  Beyer  in  Error  (a).  2w*&y 

^r*HE  defendant  in  error  having  recovered  a  judgment  against  The  i»Wn- 
■*•    the  plaintifF  in  the  Court  of  Common  Pleas,  the  plaintiff  judgment 
brought  a  writ  of  error,  which  was  duly  issued,  allowed,  and  ^*ar*r5 
served.    Afterwards  the  defendant  in  error  became  a  bankrupt,  lowed,  hav- 
and  his  assignees  sued  out  a  scire  facias  quare  executionem  turn,  re-  a'Lnkmpt* 
citing  the  recovery  below,  and  the  writ  of  error.  his  ^«gn«« 

mm .      .  -  .  .  ,  1  .  t  cannot  sue 

Topping  now  shewed  cause  against  a  rule  for  quashing  the  writ  out  a  j«>* 
oi  scire  facias  issued  to  compel  the  plaintifF  to  assign  errors,  which  •/*£" ,n 
rule  had  been  obtained  on  the  ground  of  the  suit  not  having  been  names  to 
revived  by  the  assignees  since  the  bankruptcy.  a^wnent 

The  suit  does  not  abate  by  the  bankruptcy  of  the  party,  and  °£*nra«, 
therefore  the  assignees  were  entitled  to  go  on  with  it,  which  they  judgment  be 
could  only  do  by  suing  out  a  scire  facias.    He  then  cited  Hewitt  §^n|  ^^ 

V.  JtfantiL     2  WUs.  372.  be  done  im- 

Sbepberdj  contra.    There  having  been  a » proceeding  since  the  ^ter^cti 
judgment,  the  suit  ought  to  have  been  continued  in  the  bank-  judgment. 
.  rupt's  name.     A  sci.  fa.  quare  executionem  -non  is  not  a'  new  suit 
on  the  judgment,  but  is  merely  a  proceeding  in. order  to  compel 
an  assignment  of  errors,  and  therefore  a  continuation  of  the  same 
suit.  Parker  v.  Stanton,  1  S/r.  679.  Knox  v.  Costello,  3  Burr.  1 792. 
BuLLER,  J.    This  sci.  fa.  is  wrong  either  way;  first,  as  a  .sci. 
fa.  quare  executionem  non,  because  it  appears  from  the  recital  that 
a  writ  of  error  is  depending.    Secondly,  as  a  sci.  fa, to  compel  an 
assignment  of  errors,  it  is  likewise  wrong,  even* supposing  it  did 
not  take  notice  of  the  writ  of  error  depending,  because  there  has  , 

been  a  proceeding  since  the  judgment.    And  the  rule  is  that  the 
assignees  cannot  make  themselves  parties  to  the  record' in  any 
ntermediate  stage  of  the  proceeding,  but  it  must  be  immediately 
ftcr.  judgment;  though  an  interlocutory  judgment  is  sufficient 
vr  that  purpose.   Here  the  assign^  should  have  gone  on.  with 
ic  writ  of  error  in  the  bankrupt's  nam$  till  judgment.  Tbcre- 
re  the  scire  facias  must  be  quashed.  •   • 

.  B*le  absolutt(*). 

(a)  VicL  post,  a  vol.  45.  •  W  Y»4.  pc*.  3  vol.  4S7- 
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"T    "  Fisher  against  Stanhope. 

lburtday,  G 

AW.  23d. 

[10  Ea:t.  A  SHHURST,  J.  delivered  the  opinion  of  the  Court  on  a 
4£]  ***  motion  which  had  been  made  the  preceding  day,  for  taking 

discharged  the  committitur  off  the  file.  The  objection  is,  that  the  marshal's 
custod  *tf  acknow,cclgmcnt  of  the  defendant's  being  in  custody  is  not  suffix 
the  marshal,  cient  to  warrant  his  imprisonment.  We  are  of  opinion  that  die 
the?" was  no  acknowkdgment  ought  to  be  of  tie  same  term  in  which  Ac  de- 
acknow-       fendant  is  charged  in  execution  ;  and  that  an  acknowledgment 

ledgment  by  ,•   .    .  ~  .  ..  « 

the  marshal  two  terms  preceding  is  not  sufficient  according  to  the  practice. 
?f  hu  *™*  Rule  absolute  (a). 

in  custody  »  v  ' 

in  the  term  ta\  HartOk*.  B*rpurt%  Tr.  1785.  B.  X.  comt. 
in  which  he  ^ 

wu  charged  \ 

in  execn*  — ■ 

tion. 

Friday,    Coxand  Another,  Executors  of  SnvLTz,against Parry. 

N0V.  %4(h. 

Payment  of  TT^  an  act*on  on  a  P°^c7  °f  insurance  tried  before  Butter,  J. 
money  into  ■*■  at  the  sittings  at  Guildhall  after  last  Trinity  Term,  the  defend- 
ITllknlw?  ant  pleaded  the  general  issue,  and  fpid  money  into  Court.  A  ver- 
ledgment  by  diet  having  been  found  for  the  plaintiffs,  a  new  trial  was  moved 

the  defend-     _  ,    6  j        t         1.-  .. 

ant  of  the     for  on  the  grounds,  that  this  was  a  verdict  against  evidence; 

and^t'the  ****  t*Mlt  UP°n  *C  COI,struction  °f  tnc  *5  G.  3.  C  44.  the  pkuO- 

pWntiffis     tiffs  could  not  support  this  action  in  point  of  law,  the  name  of 
recover  the    Shultz  not  being  inserted  in  the  policy.     After  argument,  the 
^m$ytid:  Court  took  time  to  consider  of  the  case  :  and  on  this  day 
not  preclude      Ashhurst,  J.  delivered  the  opinion  of  the  Court. 

taUniim1  *^"8  *8  an  act*on  on  a  P°l*cy  of  insurance  made  in  the  name 
objection  to  of  Lyon  de  Simons,  on  goods  and  jewels  on  board  the  HiUstMeU 
beyond  that  fr°m  London  to  the  East  Indies. 

turn  1  tho*  This  policy  was  made  on  the  23d  December  last ;  which  being 
sum  were  long  subsequent  to  the  passing  of  the  statute  25  G.  3.  the  policy 
object!onh  cannot  by  law  be  applied  to  any  goods  which  were  not  the  pio- 
vould  be  a  perty  of  De  Simons  >  or  in  which  he  was  not  interested  (a).  But 
whole  de!  the  plaintiffs  have  endeavoured  to  make  another  use  of  it,  and 
mand.  Ac-  t0  apply  it  not  only  to  the  goods  which  were  shipped  in  the  name 
the  %$  o.  3.  of  De  Simons ,  but  also  to  goods  shipped  in  the  name  of  Sbultz. 

name  oiTthe  ^n{*  *n  or(*er  t0  ^°  t'lat>  *key  Proved  on  the  trial  that  Sbultz  or- 
party  inte-  dered  two  policies  to  be  made,  one  in  the  name  of  Sbuhz  on  goods 
be' inserted    anc*  jewels  for  1400/.;  the  other  (which  is  the  policy  in  question) 

in  a  policy 

of  insurance,  otherwise  be  cannot  recover  upon  it.    [1  EatU  xa&    %  B.St  P.  550.] 

{a)  Vide  Pray  r.  Edie,  ante,  313. 

8  in 
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in  the  name  of  De  Simons,  to  the  amount  of  1600/.  on  goods  and     1  786. 
jewels ;  which  policy  was  to  be  lodged  in  the  hands  of  De  Simon* 


as  a  security  for  1600/.  which  Shultz  had  borrowed  of  him.  aCo*rf 
When  Shultz  borrowed  the  money  of  De  Simons,  he  assigned  over  Pa**t. 
to  him  the  jewels,  which  were  shipped  in  the  name  of  De  Simons, 
and  they  were  to  be  re-delivered  to  Shultz  in  the  East  Indies  *  upon 
his  paying  the  principal  and  interest  there*  The  jewels  shipped 
in  the  name  of  Shultz  are  totally  lost,  but  those  shipped  in  the 
name  of  De  Simons  have  been  recovered.  If  the  plaintiffs  can 
apply  the  policy  to  the  goods  shipped  in  the  nan>e  of  Shultz,  as 
well  as  to  those  shipped  in  the  name  of  De  Simons,  there  has  been 
an  average  loss,  and  the  verdict  which  the  plaintiffs  have  ob- 
tained ought  to  stand.  If  it  cannot  be  so  applied,  the  under- 
writers are  liable  only  for  the  salvage  of  the  jewels  shipped  in 
the  name  of  De  Simons;  and,  more  having  been  paid  into  Court, 
the  verdict  is  wrong. 

I  have  already  stated,  that  by  law  the  policy  can  only  be  applied 
to  the  interest  of  De  Simons,  the  statute  having  made  it  void  to 
other  purposes.  But  a  great  question  in  the  case  is,  whether  the 
defendant  has  not  precluded  himself  from  making  that  objection 
by  paying  money  into  Court.  Therefore  it  will  be  necessary  to 
see  what  effect  paying  money  into  Court  has  in  the  cause. 

It  admits,  that  the  plaintiffs  have  a  right  to  maintain  the  ac- 
tion (*),  and  reduces  the  question  simply  to  the  quantum  of  da- 
mages which  they  are  entitled  to  recover. 

In  this  case,  if  the  defendant  had  not  paid  money  into  Court, 
the  plaintiffs  must  have  been  nonsuited  ;  for  the  executors  o£ 
Shultz  could  not  have  recovered  on  a  policy  made  in  the  name  of 
De  Simons  only.  But  as  the  defendant  has  paid  money  into  Court, 
he  has  thereby  admitted  that  the  plaintiffs  are  entitled  to  maintain  [7T.R.39J 
their  action  on  the  policy  to  the  amount  of  that  sum.  But  he  has 
admitted  nothing  more.  He  does  not,  by  paying  money  into 
Court,  vary  the  construction  and  import  of  the  policy,  so  as  to 
entitle  the  plaintiffs  to  recover  beyond  that  extent. 

The  question  still  remains,  whether  upon  this  contract  the  plain- 
tiffs are  entitled  to  more.  In  order  to  ascertain  that,  it  is  incum- 
bent  on  the  Court  to  examine  and  expound  what  the  contract  is. 
At  the  time  it  was  made,  it  could  only  be  good  as  an  insurance 
on  the  goods  which  belonged  to  De  Simons;  it  is  made  in  his  name 5 
it  is  a  good  and  valid  contract  as  far  as  it  respects  his  goods;  but 
is  void  as  to  all  others.  And  the  plaintiffs  shall  never  be  admitted 

(«)  Vide  Elliot  v.  C allow %  I  Salk.  $<)-],  which  agrees  with  this  determination,  Sc 
S  Burn  2640. 

to 
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1786.      to  say  that  this  contract,  though  apparently  legal,  is  in  fact  illegal, 

— as  being  made  for  their  benefit  5  and   yet  they  mean  to  avail 

mha  tncmsc^v^s  of  that  Illegality  and  to  recover  damages  upon  it. 
Tarry.  Beside  this,  we  think  that  (independent  of  the  objection  in 
point  of  law)  they  verdict  is  not  supported  by  any  fact  of  the  evi- 
dence. The  broker's  evidence  does  not  by  any  means  prove  that 
Shultz  did  not  intend  to  make  distinct  policies  upon  the  distinct 
goods  shipped  in  his  own  name  and  that  of  De  Simons. 

On  the  contrary,  the  making  of  two  policies,  each' according 
to  tfre  value  of  the  goods  which  were  shipped  in  their  respective 
names,  and  the  pin-poses  for  which  that  wafc  done,  namely,  to 
lodge  one  in  the  hands  of  Shultz,  and  the  other  in  the  hands  of 
De  Simons,  and  the  impossibility  that  they  should  by  law  talce 
effect  in  any  other  way  than  as  specific  policies  on  the  specific 
goods  (which'  we  are  bound  to  presume  Shultz  kneA^y,  are  unan- 
swerable proofs  that  he  intended  that  the  policies  ihbuld  rraVtf  thfc 
effect  which  the  law  gives  them. 

The  defendant  underwrote  the  policy  made  in  the  nam£  at 
De  Simons  only  ;  and  it  does  not  appear  that  he  knew  or  even 
heard  of  the  other  policy  which  was  made  in  the  name  of  Shuttz. 
Then  the  evidence  of  one  of  the  witnesses  stands  wholly  uncon- 
tradicted, and  he  says  that  De  Simons  (who  is  one  of  the  plain- 
tiffs) told  him  that  this  policy  was  made  on  the  particular  jewels 
shipped  in  his  name. 

On  the  whole,  we  are  of  opinion  that  this  is  a  verdict  both 
against  law  and  against  evidence;  and  therefore  must  be  set 
aside  (a). 

(n)  Vid.  Watkins  v.  Towers,  post.  2  vol.  275. 


PrUayt     Denn,  on  the  several  Demises  of  Ann  Goodwin,  and 

JNov.  24(11.  * 

George  Wragg,  jhicUAnn  his  Wife,  against  Spray. 


[62.]£<Ut'  'T*1115  was  an  ejectment  for  copyhold  lands  lying  in  the  ma- 

A  custom  X    nor  of  Bo/sover,  in  the  county  of  Derby.     Three  several 

ma?",  that  demises  were  laid  in  the '  declaration,  one  by  Ann  Goodivtn  tof 

lands  5haii  one  undivided   third  part ;  another  by  Wrazz  and  his  wife  for 

descend  to  ,.    .  .     ,     ,  .    ,  '  °° 

the  elder  m-  an  undivided  third  part;  and  another  by  them  and  4nn  Goodwin 
JhcVris'nri.  for  two  Ulldivided  th5rd  Parts.     This  was  tried  at  the  last  Derby 

the-  a  son  ;  ... 

nor  a  daughter,  does  not  extend  to  an  eldett-nme;  but  the  lands  must  descend  according  to  the  rules 
of  the  common  law,  in  default  of  such.a  son,  daughter,  and  sister.  A  cu.tumary  of  a  manor,  ap- 
pearing to  be  of  great  antiquity,  and  delivered  down  with  the  court-rolls  from  steward  to  steward, 
although  not  signed  by  any  person,  is  good  evidence  to  prove  the  course  of  descent  within  the  ma- 
nor (<*). 

(a)  Vid.  Roe  de  Betbet  v.  Parker,  p.  5,  vol.  26* 
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assizes,  when  a  verdict  was  taken  for  the  lessors  of  the  plaintiff,      fj%6. 
subject  to  the  opinion  of  the  Court  on  a  case  reserved.  •    ■  ■  ■  ■  ■ 

Joseph  Stanley  was  seised  of  this  copyhold  estate,  andndiedin-  jj^£* 
Restate,  and  without  issue,  leaving  one  niece,  the  above-named  Smay. 
-Ann  Wragg,  and  the  representatives  of  two  other  nieces,  who 
diedbefore  him,  namely,  the  above,  named  Ann.  Goodwin,  only 
child  of  Mary  his  second  niece,  and  the  defendant  Joseph  Spray, 
the  eldest  son  of  Elizabeth.his  eldest  niece ;  which  three  nieces  were 
the'daughters  and  only  children  of  Thomas  Stanley,  who  was  the 
eldest  brother  of  the  said  Joseph  Stanley,  and  who  died  in  his  life  • 
time*  The  defendant  is  no  win  possession  of  the  whole  estate, 
and  dadms  to  be  heir  according  to  the  custom  of  the  manor. 

A- parchment  writing  was  produced  by  Mr.'  John  Gladwin, 
the  steward  of  the  manor,  as  the  custumary  of  the  manor.  :Mr. 
Gladwin  had' been  steward  for  five  years ;  he  was  clerk  to  Mr. 
-Doi/oihitf  immediate  predecessor,  who  became'  .steward  in:  the 
•year  1748,  and  had  the  possession  of  th&custumary  all  that  time, 
and  had* received  it  from  Mr.  Robert  Wilmot  the  preceding  steward. 

The  parchment  writing  bears  no  date,  and  begins  thus—  Boko- 
ver—Cwn  de  concilio  domini  regis  ex  as  sens  iJ  emmtttn  tenentium  et 
shhimfihitornm  manerii diet!  domini  regir  de  Bolsover  detttodoUnmra 
Sua  ad  specialem  rogatum  inscriptis  expresst  ordinatum  'est^'ptdut 
fatet  in  sequent i,  prout  antecessores  sui  a  tempore  Gulielmi'-'twi- 
qikstbris  tenere  consueverunt  3  *  que  quidem  scriptd  omnibus  hombiibus 
%1iujusx  manerii  et  *haredibus  de  se  provenientibus  in  seculum  fiemantbuht 
fnperpetuum. 

Art.  5.  Item,  omnes  terra  ettenementa  post  mortem  cujtislibet  te* 

mentis' infra  dominicum  pra dictum  per  Bedellum  villa  debent  -sesiri 

et  remanere  in  manu  domini  cum  omnibus  proficuis  de  se  provenienti- 

bus%  quousque  proximus  hares  satis faceret  domino  regi  5  s.  4d.  pro  re- 

•  levio  suoj  et  faceret  fidditatem  in  plend  curid,  quia  nulla  tenementa 

'hujus  manerii  sunt  partibilia  nee  inter  haredes  masculos  nee  femellas. 

'  Art.  13.  Item,  si  aliquis  tenens  hujus  manerii  obierit,  jilius  suits 

primogenitus  et  legit  imb  procfeatus  habeat  he r edit  amenta }  et  dabit 

dohiino  regi   5  s.  4d.  pro  relevio  suo;   et  si  eontingat  alicui  tenenti 

$uod  non  habeat  filiwn\  filia'sud  ante  nata  habeat  haredildtem  suam, 

absque  partitioned  prater  dotem,  et  dabit  domino  regi   5s.  4d.  pro 

'  relevio  suo,  sicut  filitis  primogeriitus  faceret. 

As  to  daughters  aft  entry  was  read  from  a  court-book,  dated  the 
* 7th  of  June  1734,  by  which  it  appeared  that  Ann,  the  wife  of 
Joseph  Williams,  claimed  in  open  Court,  as  eldest  dnttghter and- heir 

of 
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1786.  of  John  Palmer,  all  such  customary  lands,  &c  as  descended  to 
her  on  her  father's  death ;  to  which  she  was  admitted  accord* 
.„,  ing  to  the  custom  of  the  manor,  istc. 
Sifter.  It  was  admitted  that  there  were  several  entries  before  and 
after  the  above  of  the  eldest  daughter  and  heir :  and  the  plain- 
tiff's counsel  did  not  controvert  the  fact,  that  the  custom  ex- 
tended to  daughters. 

To  shew  that  the  custom  extended  to  sisters,  another  courts- 
book  was  produced,  from  which  the  following  entries  were  taken: 

June  9th,  1646.    Bolsover.    The  Court  of  the  manor  of  the 

Marquis  of  Newcastle,  tsfc.    The  jury,  sworn  to  enquire  for  die 

lord  of  the  said  manor,  say  as  follows ;  ist,  That  William  8prmg» 

.fellow,  who  whilst  he  lived  held  to  him  and  his  heirs  of  die  lord 

.  of  the  said  manor  a  messuage,  and  certain  lands  in  Clown,  by  the 

.  yearly  rent  of  5/.  4J.  fealty,  and  suit  of  the  Court,  since  the 

last  great  Court  held  here  died  so  seised  thereof,  and  that  Helena 

(wife  of  John  Pinns  of  Mansfield)  is  the  eldest  sister  and  heir  of 

.  die  said  William,  and  of  full  age,  whereby  falls  to  die  lord  for 

Telief  53.  4d. 

Then  at  another  Court,  entitled  Court  Leet  of  the  King,  and 
Great  Court  of  the  Manor  of  the  Marquis  of  Newcastle,  28th 
October  1646.  At  this  Court  came  Eleanor  Pitms,  wife  of  John 
Finns,  in  her  proper  person,  and  here  in  full  Court  humbly  begs 
to  be  relieved  out  of  the  hands  of  the  lord  all  and  singular  cua~ 
tomary  messuages,  cottages,  tenements,  and  hereditaments,  in 
Clown,  or  elsewhere,  within  the  manor,  of  which  William  Sfrmg- 
felbwhtx  brother  died  seised,  which  after  the  death  of  the  said 
William  descended  to  her,  jure  hareditatis,  according  to  the  cus- 
tom of  the  said  manor ;  to  which  said  Ellen,  the  lord,  by  his 
steward,  grants  thereof  seisin  by  the  rod,  according  to  the  cus- 
tom of  the  manor  aforesaid,  to  hold  to  her,  her  heirs  and  as- 
signs, according  to  the  custom  of  the  manor  of  the  said  lord 
and  his  heirs,  by  the  rents,  tsV.  accustomed,  and  gives  to  the 
lord  for  relief  5/.  4*/.  and  so  is  admitted  tenant  thereof. 

It  was  admitted  that  there  were  three  other  entries  as  to  the 
eldest  sisters  and  not  disputed,  but  that  the  custom  extended  to 
them. 

As  to  nieces,  there  being  no  instances,  the  defendant's  claim 
depends  entirely  on  the  before^mentioned  evidence. 

The  question  is,  whether  the  lessors  of  the  plaintiff  are  en- 
titled to  recover  ? 

Clarh, 
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Ctmrb,  for  die  lessors  of  the  plaintiff,  after  observing  that,  1786. 
no  particular  custom  intervened,  copyhold  lands  must 
descend  according  to  the  course  of  the  common  law,  contended, 
1st,  That  as  there  was  no  instance  of  any  admission  of  an  eldest  Siut. 
niece,  it  would  be  incumbent  on  the  defendant  to  shew  that 
usage  was  not  necessary  to  prove  the  custom.  2ndly,  That  a 
custom  cannot  be  extended  by  construction. 

As  to  Ac  first;  Custom  is  founded  on  long  usage,  Dav.  32. 
In  Co.  Lit.  no.i.  it  is  said,  "  of  every  custom  there  are  two 
u  essential  parts,  namely,  time,  and  usage."  To  an  information 
on  the  5th  Elm.  c.  4.  for  using  a  trade,  the  custom  of  London  was 
pleaded,  but  held  insufficient,  because  the  defendant  in  this  plea 
did  not  shew  that  it  was  used.  2  Bulst.  187.  and  there  cited 
22  E.  4./0.  41.  Custom  must  be  proved  by  usage.  Sty.  480. 
Upon  a  return  of  a  writ  of  restitution,  Glyn  Chief  Justice  said, 
"  Here  appears  no  such  custom  upon  the  return;  for  the  return 
u  is,  that  for  such  offences  the  parties  have  used  to  be  remove- 
"  able  and  dischargeable,  which  is  merely  imaginary  and  a  thing 
€€  injieri,  and  not  in  factoy  or  in  usage ;  for  you  have  not  shewn 
u  that  it  was  at  any  time  put  in  practice."  As  well  the  exist- 
ence of  private  customs  must  be  shewn,  as  that  the  thing  in 
dispute  is  within  the  custom  alleged.  1  BL  Com.  76.  As  to 
the  case  of  Doedcm.  Mason  v.  Moron  (0);  there  was  an  instance 
of  admission  to  prove  the  custom. 

adly,  There  is  no  instance  of  any  admission  to  shew  that  the 
custom  in  this  manor  extends  to  nieces.  Every  custom  which 
departs  from  the  common  law  must  be  construed  strictly  [b). 
Customs  are  not  to  be  enlarged  beyond  the  usage.  Fkz.  243. 
Where  lands  in  Borough  English  descend  to  the  youngest  son, 
and  he  dies  without  issue,  they  shall  not  go  to  the  younger  bro- 
ther ;  for  that  custom  doth  not  hold  place  between  brothers. 
Cro.  Joe.  198.  The  same  strictness  holds  in  lands  in  gavelkind. 
Dyer  310.  It  was  held  in  4  Leon.  242,  that  a  custom,  that 
eldest  sisters  should  take,  did  not  extend  to  eldest  aunts  or  nieces. 
And  in  that  case  it  was  said  by  Coke  Chief  Justice,  "  That  there 
"  are  two  pillars  of  custom,  one  the  common  usage,  the  other 
"  that  it  be  time  out  of  mind.  And  therefore,  upon  the  evidence 
«  given  to  the  jury,  the  Court  enforced  the  parties,  which  main- 
"  tained  the  custom,  to  shew  precedents  in  the  court-rolls,  to 
"  prove  the  usage  ;  and  he  said,  that  without  such  proof,  and 

(a)  3  mis.  63.  W  C:  Cpp.  43. 

« that 
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1786.     "  that  it  had  been  put  in  ure,  although  it  had  been  deemed  and 


<c  reported  to  be  the  true  custom,  yet  the  Court  could  not  give 

mfe"     "  credlt  to  t'lc  Proof  by  "witnesses." 

•Sprat.  The  custom,  which  is  to  alter  the  course  of  descent  by'  the 
common  law,  can  only  operate  from  the- person  last  seised.  But 
Thomas,  the  brother  of  Joseph  the  person  last  seised,  was  never 
seised  himself.  And:  therefore  the  defendant  can  only  claim  un- 
der a*  niece  of  Joseph;  and  to  nieces  the  custom  does  not  ex- 
tend. 

Besides,  thecustumary  itself  was  not  admissible  evidence:  4t 
bears  no  marks  of  authenticity.  It  was  most  probably  written 
by  the  steward  of  the  manor;  and  therefore  is  not  conclusive 
against  the  tenants  who  were  not  parties  to  it. 

But  if  it  be  admissible  evidence,  it  can  have  little  weight.  -  In 
Mason  v.  Mason  the  Court  considered  one  fact  of  admission  as 
equal  to  another  fact  of  admission ;  and  they  laid  no  stress  dn 
the  presentment  by  the  homage.  But  the  presentment  by  the 
homage  in  that  case  was  undoubtedly  better  evidence  than  the 
parchment  produced  in  this,  and  which  seems  to  have  been 
-trritten  without  any  fact  to  warrant  it.  The  only  words  to  sup- 
port this  custom  are,  « that  the  lands  shall  not  be  partible  either 
c<  between  heirs'  male  or  female/'  Now  a  prescription  merely  in 
the  negative  is  bad.  2  Ro.  Abr.  270.  11  2?.  4.  2.  b.  18  jE.4. 
3.  b.  and  8  H.  6.  4.  there  cited.  There  should  be  an  affirmative 
mixed  with  it.  Therefore  the  fifth  article,  which  is  only  in  the 
negative,  is  bad.  But  the  13th  article,  which  is  in  the  affirmative, 
is'good;  and  that  explains  what  is  meant  before  by  <c  heiri  male 
ct  and  female,"  and  confines  it  to  "  eldest  sons  and  daughters." 

RomiJJy  for  the  defendant.  It  appears,  as  well  from  the  custu- 
mary  as  from  the  admittances  stated  in  this  case,  that  there  is  a 
custom  in  this  manor,  that  where  a  man  dies'  seised  of  lands 
within  the  manor,  leaving  several  females,  who  by 'the  common 
ldw  would  be  his  co  heiresses,  the  eldest  of  thafce  females  or  her 
•representatives  shall  inherit. 

The  objection  which  has  been  faisdd  against  the  customary  be- 
cause not  admissible  evidence  4s  rather  extraordinary  ;  since  no 
abjection  was  made  to  it  at  the  trial,  and  ir was  stated  by  both 
parties  in  the  case,  it  being  intended  to  form  a  part  of  it.  That 
-  objection  is  founded  on  the  cane  of  Ratclife  v.  Chapman,  as  report- 
ed in  Leonard:  but  fhatisflficrely'a  dictum,  and  of  no  authority; 
and  the  custom  in  that  case  was  established  notwithstanding  the 
dictum,  and  notwithstanding  an  instance  was  produced  against  it. 

Besides, 
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Besides,  that  case  is  reported  in  other  books  (a),  and  ho  mention      178!$. 
Js  there  made  of  this  point.  The  doctrine  as  to  the  proof  of  the  - - 


custom  laid  down  in  that  case  would  be  productive  of  great  incon-     DrN  w 

•r  '  1  i«  -r.  again* 

vemence  it  not  absurdity.  For  the  custom  in  that  case  was,  Sp*ay. 
(he  contended)  as  in  the  present,  general  for  all  co-heirs.  Now 
such  a  custom  could  not  be  proved  by  instances*  because  it  could 
not  be  established  without  proof  of  instances  of  every  possible 
case.  Evidence  must  have  been  given  of  daughters,  sisters,  aunts, 
nieces,  cousins,  tsV.  in  infinitum;  for  if  one  possible  case  of  co- 
heirs were  not  proved  by  an  instance,  the  deduction  would  not 
be  complete,  and  the  custom  could  not  be  established. 

1st,  As  to  the  custumary.    The  fifth  article,  « that  no  te- 
"  nements  of  thU  manor  are  partible  either  between  heirs  male 
« c  or  female,"  is  couched  in  terms  best  calculated  to  express  a 
custom  extending  to  all  co-heirs.     The  13th  article  says,  «  if 
"  a  tenant  have  no  son,  his  eldest  daughters  should  have  his  in- 
"  heritance  without  partition,  except  dower."  And  the  instances 
of  the  admittance  of  the  eldest  co-heirs  stated  in  the  case  leave 
no  uncertainty}  for  it  appears  from  them,  that  the  custom  is 
that  the  eldest  of  the  co-heirs  shall  succeed  to  the  whole  tene- 
rnent.     It  is  objected  that  these  two  articles  are  inconsistent, 
and  that  therefore  the  fifth  must  be  rejected,  and  the  custom 
taken  from  $he  13th:  but  they  are  not  inconsistent;  for  the 
eldest  son  and  eldest  daughter  in  the  latter  are  only  particular 
instances  of  the  heirs  male  and  female  in  the  former ;  and  the 
custom  there  stated  cannot  be  considered  as  confined  to  sons  and 
daughters  only,  since  there  are.  instances  of  sisters.     But  at  all 
events  this  custumary  ought  to  receive  the  same  construction  as 
all  other  written  instruments,  namely,  such  an  one  as  will  give 
Effect  to  all  the  words.     The  whole  should  be  taken  together  as 
forming  one  general  custom. 

But  if  there  be  any  doubt  on  the  custumary  itself,  the  admit- 
tances stated  in  the'ease  entirely  remove  it.  The  custom  is  either 
confined  to  daughters,  or  it  extends  to  all  collateral  heirs :  now 
the  instances  of  sisters  shew  that  it  is  not  confined  to  daughters ; 
therefore  it  must  extend  to  all  heirs.  It  is  material  to  observe  that 
iio  instances  are  stated  against  the  custom  ;  and  therefore  it  must 
be  taTten  upon  this  case  that  no  instances  are  to  be  found  in  the 
court-rolls  of  several  co-heirs  being  admitted  as  coparceners  to 
any  tenement.  Likewise,  as  there  are  no  instances  on  either  side 

(a)  £«/*.  166.     a  Rd,  Rep.  368.     I  Ro.  Air.  6*3.     A.  I. 
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it  is  dear  that  it  has  never  happened,  since  the  time  from  which 
-  the  court-rolls  are  extant,  that  any  tenant  has  died  leaving  any 
other  co-heirs  than  daughters  or  sisters :  to  require  therefore  the 
instance  of  an  eldest  niece  being  admitted  is  to  require  an  impossi- 
bility. And  when  it  is  considered  that  these  customs  are  always 
confined  to  very  small  districts,  it  is  manifest  that  the  necessary 
consequence  of  requiring  proof  of  these  customs  by  particular 
instances  must  be  to  abolish  almost  all  of  them. 

But  if  the  Court  think  that  the  custumary  ought  to  be  wholly 
disregarded,  it  appears  from  the  admittances  alone  that  the  de- 
fendant is  intitled  to  all  the  premises,  as  heir,  according  to  the 
custom.  It  is  admitted  that  the  custom  extends  to  an  eldest  sisters 
now  an  eldest  niece  falls  within  a  custom  for  an  eldest  sister  to 
inherit.    He  admitted  that  this  position  was  only  supported  on 
principle  and  by  no  authority,  and  that  there,  is  even  a  dictum 
in  Ratcbffc  v.  Chapman  as  reported  in  Leonard  against  it :  but  it 
is  merely  a  dictum,  and  is  not  mentioned  in  the  other  reports  of 
the  case  («),  for  in  them  it  is  stated  to  have  been  held  that  a  custom 
for  die  eldest  daughter  will  not  extend  to  the  eldest  sister  or  aunt. 
There  seems  to  be  a  clear  distinction  between  extending  a  custom 
for  the  eldest  of  any  lineal  heirs  to  inherit  to  collateral  heirs,  and 
extending  a  custom  for  the  eldest  lineal  heir  to  inherit  to  lineal 
heirs  more  remote,  or  for  the  eldest  collateral  heir  to  collateral 
heirs  more  remote.  All  the  cases  shew  that  the  Court  will  not  do 
the  former :  But  there  is  no  authority  against  the  latter.  A  case 
in  i  Ro.  Abr.  624.  pi.  a.  seems  to  warrant  this  distinction.  It  is 
not  to  be  disputed  but  that  the  issue  of  the  persons  named  in  the 
custom  will  take  under  it ;  for  in  all  these  customs  the  jus  repre- 
sentaticnis  takes  place  as  well  as  in  descents  by  the  common  law. 
It  has  been  so  held  in  gavelkind  tenure.  Clements  v.  Scudamore  (h). 
So  in  gavelkind,  a  custom  for  brothers  to  succeed  equally  to  the 
tenement  of  their  brother  extends  to  nephews  jure  represmta- 
tionis(c).  So  in  a  custom  like  the  present.  Godfrey  v.  Bulloch  (J}. 
So  in  the  case  of  Borough  English.  Clements  v.  Scudamore.  Upon 
the  principle  of  that  case  it  is  clear  that  if  a  man,  seised  of  bads 
in  Borough  English^  have  two  sons,  and  the  youngest  die  in  his 
lifetime  leaving  two  sons,  and  then  the  tenant  dies,  his  lands 
must  descend  upon  the  youngest  son  of  the  youngest  son,  that  is 


(a)  iJiol.  361.     Co,  Cofyb.  84. 
(c)  Som.  CaveU,  7- 
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to  the  representative  of  the  youngest  son ;  for  if  they  descend     1 786. 

to  the  eldest  grandson  as  his  representative,  there  would  be  this  ■' 

absurdity,  that  he  would  take  as  well  by  the  custom  as  against  it.  ^?* 
It  is  almost  equally  absurd  to  say  that  a  niece  cannot  take  under  Skat. 
this  custom  for  the  eldest  sister  to  inherit :  because  in  some  in* 
stances  die  nieces  must  inherit.  As  if  A.  had  three  sisters,  each 
of  whom  died  in  his  lifetime,  leaving  a  daughter,  the  inheri- 
tance would  descend  to  the  eldest  sister's  daughter.  There  is  a 
great  difference  between  a  custom  of  this  kind,  and  one  for  which 
no  reason  can  be  assigned  ;  in  which  latter  case  the  Court  have 
construed  it  strictly,  lest  by  exceeding  the  letter  of  the  custom, 
they  should  determine  against  the  spirit :  but  there  might  be  a 
good  reason  for  the  custom,  in  the  present  case,  that  the  lands 
shall  not  be  partible ;  because  if  they  were,  the  tenants  might 
not  perhaps  be  enabled  to  perform  the  lord's  service. 

Clarke  in  reply.  The  cases  cited  tend  to  support  the  argument 
urged  for  the  plaintiff*,  because  they  shew  that  a  custom  can 
never  be  extended.  For  in  the  cases  where  children  take  by  right 
of  representation,  they  take  by  common  law,  and  not  by  custom. 

The  custumary  is  merely  evidence  of  reputation,  which  can* 
not  establish  a  custom,  because  there  is  no  instance  to  support 
it.    Therefore  the  usage  ought  to  have  been  shewn. 

Cur.  adv.  vult. 

And  on  this  day,  Asbburst,  J.  delivered  the  opinion  of  the 
Court.  After  stating  the  facts — A  doubt  was  made,  whether 
this  parchment  was  admissible  evidence,  not  being  properly  a 
court-roll :  But  we  think  the  evidence  was  very  proper  to  be  re- 
ceived. It  is  an  ancient  writing  found  amongst  the  court- rolls, 
and  delivered  down  from  steward  to  steward.  It  is  stated  to  be 
en  assensu  omnium  tenentium.  It  could  not  well  be  supposed  to 
be  the  interest  of  any  of  the  tenants  to  fabricate  it ;  for  it  was 
competent  to  any  of  them  by  his  own  act  to  do  that  which  the 
custom  is  made  to  do  for  him :  so  neither  could  the  lord  have 
any  interest.    Therefore  it  is  certainly  admissible  evidence. 

The  words  are,  that  the  next  heir  shall  satisfy  to  the  lord  5/. 
4*/.;  because  no  tenements  are  divisible,  either  between  heirs 
male  or  female. 

But  then  the  question  is,  who  is  this  customary  heir  ?  The  1 3th 
article  shews  who  shall  be  deemed  such  in  the  immediate  course 
of  lineal  descent.  And  to  shew  that  this  has  obtained  in  practice, 
the  court-roll  17th  June  1734,  was  given  in  evidence,  which 
proves  the  admission  of  A§n  Williams  (formerly  Ann  Palmer)  as 

eldest 
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1786.     eldest  daughter  and  heir  of  John  Palmer.     Then  to  shew  that  the 
custom  does  not  stop  there,  but  that  it  extends  to  collaterals,  the 

Den  m 

ugaimst      court-roll  9th  June  1646  was  given  in  evidence;   by  which  it 
Spray,     appears  that  William  Springfellow  died  seised  of  a  tenement  hold 
of  the  manor,  and  that  Helena  (wife  of  John  Pinns,  was  admit- 
ted as  eldest  sister  and  heir  of  the  said  William  :  and  there  were 
three  other  entries  to  the  like  purpose. 

But  then,  as  Thomas  Stanley,  the  brother  of  Joseph^  (and  who 
wQuld  have  been  his  heir  had  he  survived  him,)  died  in  the  life- 
time of  Joseph^  the  question  is,  to  whom  the  estate  shall  go  in. 
right  of  representation  to  Thomas  ? 

Now  it  seems  to  be  a  first  principle  in  regard  to  copyholds, 
that  custom  is  of  the  very  essence  of  a  copyhold  ;  and  if  the  cus- 
tom be  silent,  the  common  law  must  regulate  the  course  of  de- 
scent. Ld.  Coke  says,  in  the  case  of  Ratcliffe  v.  Chapman  (a),  "  that 
"  there  are  two  pillars  of  custom,  one  the  common  usage  ;  the 
"  other,  thatit  betimeoutof  mind ;?'  and  therefore  he  says,  "upon 
"  the  evidence  given  to  the  jury,  the  Court  enforced  the  parties, 
"  which  maintained  the  custom,  to  shew  precedents  in  tie  csurt- 
"  rolls,  to  prove  the  usage,  and  that  without  such  proof,   and 
"  that  it  bad  been  put  in  ure,  (although  it  had  been  deemed  and 
"  reputed  to  have  been  the  true  custom,)  yet  the  Court  could  not 
«  give  credit  to  the  proof  by  witnesses."     Now  here  there  is  no 
proof  at  all  in  the  court-rolls,  as  to  the  course  of  succession  in  the 
collateral  line,  further  than  the  case  of  a  sister.  And  it  is  expressly 
laid  down  by  the  Court  in  4  Leon.  242.  in  the  above  case  of  R*t~ 
cliffe  v.  Chapman,  that  where  the  custom  is  that  the  eldest  sister 
shall  inherit,  yet  by  that  custom  the  eldest  aunt  or  the  eldest  niece 
shall  not  inherit  the  land.    That  this  is  the  law  in  regard  to  col- 
laterals is  further  proved  by  the. case  in  1  Rol.  Abr.  624.  pi. A* 
where  it  is  said,  that  if  the  custom  be  that  the  youngest  son  shall 
inherit,  and  a  man  has  issue  two  sons  and  dies,  and  the  land  de- 
scends to  the  youngest  son,  who  dies  without  issue,  the  eldest 
of  the  eldest  brother  shall  have  the  land ;  because  the  custom 
not  hold  in  the  transversal  line,  but  only  in  the  lineal  descem 
These  two  cases  therefore  seem  in  point  in  favour  of  the  plainn 

Another  argument  in  favour  of  the  plain  tiff  seems  to  arise  fro- 
the  particular  penning  of  the  custom,  (as  it  appears  in  the  13 
article,)  which  is  the  only  piece  of  evidence  prescribing  the 
in  the  course  of  descents ;  and  that  says,  si  aliquis  tenens  hujus 
nerii  obierity  bis  eldest  son,  or  (if  no  son)  his  eldest  daughter, 
inherit.    Now  the  defendant's  grandfather  Thomas  (umjcr  w 

(a)  4  Lcph.  %4%. 
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he  derives  his  descent)  ■  never  was  ztenens  manerii ;  and  therefore  1 7  86. 

the  custom,   a^to  the  course  of  descent,  never  attached  upon  — 

him.    For  these  reasons  we  are  of  opinion  that  the  lessors  of  the  ^JjfJJ 

plaintiff  are  each  entitled  to  recover  an  undivided  third  part  of  Sf*a*. 
the  premises  in  question. 

Postea  to  be  delivered  to  the  Plaintiff. 


Smith  and  Another,  Assignees,  &c.  of  Clarke  a    Friday, 

Bankrupt,  against  Milles.  *""  *4 

^"pHIS  was  an  action  of  trespass  brought  by  the  assignees  of  Trespass 
A    a  bankrupt  against  the  defendant,  who  was  sheriff  of  the  t?*T^ 

COUnty  of  Hertford.  signees  of  a 

The  first  count  in  the  declaration  was  for  breaking  and  enter-  against  a 
ing  the  messuages,  bfc.  of  the  plaintiffs  as  assignees,  on  the  23d  jjj£ff  jj£ 
Feb.  1786,  and  seizing  and  taking  the  deeds  and  writings,  house-  goods  of  a 
hold  furniture,  feV.   (enumerating  them  particularly,)  of  the  Jjxeaition w 
assignees.    The  2d  count  was  for  seizing  and  taking  the  goods,  «*«• an  act 
Istc.  of  the  plaintiffs  on  the  13th  of  March  1786.  -  ruptcy,  and 

The  defendant  pleaded,  1  sty  the  general  issue ;  and  2dly,  a  j*^  ^ 
justification  under  z  fieri  faciasy  sued  out  on  the  1 3th  of  February  the  commis- 
1 786,  at  the  suit  of  one  Caleb  Jtkinson,  against  the  bankrupt,  ^JJJJl 
srad  delivered  to  him  on  the  21st  of  February  1 786,  to  be  exe-  ing  he  sells 

.       .  >  *     1  v  *  them  after 

cuted.     Replication  de  injuria  sua  propria  absque  tan  causa.  the  issuing 

This  cause  came  on  to  be  tried  at  the  last  assizes  for  the  county  ***"**: 

'    mission ,  ana 

of  Hertford^   before   Lord   Loughborough,   when   the   plaintiffs  after  a  pro- 
proved  a  commission  of  bankrupt,  dated  the  27th  of  February  ^g^"^*" 
1786,  against  C/arke,  on  the  petition  of  more  than  three  creditors;  *rnodmn°£cc 
and  that  the  bankrupt,  at  the  time  of  issuing  the  commission,  was  provisional 
indebted  to  one  of  them  in  the  sum  of  161/.     They  then  proved  J*^" 
(he  trading ;  and  an  act  of  bankruptcy  on  the  1  st  of  February  whether 
1786.     They  also  proved,  that  on  the  13d  of  February  J786,  5eotofi6i/. 


not 


not  before,  the  defendant,  as  sheriff  of  Hertford^  entered  the  to  one  of  the 

J  ■       petitioning 

Tiling-house  of  the  bankrupt,  and  there  seized  the  several  cred  tors, 
Is,  &c.  of  the  bankrupt,  under  and  by  virtue  of  the  said  writ  m*™  t^g 
Jfuri  facias  ;  that  on  the  28th  of  the  same  month  of  February,  th^i  w»U 
was  declared  a  bankrupt,  on  which  day  the  commissioners  commission 
:cuted  a  provisional  assignment  of  the  bahkrupt's  estate  and  ^"kruPl ' 
sets  to  their  messenger,  whereof  the  officer  in  possession  under 
***^^  execution  on  the  dame  day  had  notice;  that  on'the  13th,  1 4th, 
x&**\  and  16th  days  of  March,  the  said  goods  and  chattels  were 

sold 


47$  CASES  in  MICHAELMAS  TERM, 

1786.    sold  by  publick  auction  under  the  aforesaid  execution ;  that  on 
the  morning  of  the  said  1 3th  day  of  March,  the  said 


Smith 


again*     not^ce  from  ^c  aforesaid  provisional  assignee  not  to  sell;  that 
Mil  lis.    on  the  1 7  th  of  March  the  plaintiffs  were  chosen  assignees,  E^c. 
of  the  bankrupt  under  the  said  commission,  and  that  an  assign- 
ment thereof  was  then  duly  made  to  them. 
To  this  evidence  the  defendant  demurred. 
Russell,  in  support  of  the  demurrer,  before  he  came  to  the 
principal  point  in  this  case,  observed  that  this  commission  was 
sued  out  by  more  than  three  creditors,  who  should  have  proved 
a  debt  to  the  amount  of  200/.  in  order  to  support  it.   For  though 
the  debt  which  was  proved  by  one  creditor  was  sufficient  to  have 
supported  a  commission,  which  might  have  been  sued  out  on  the 
petition  of  such  creditor,  yet  the  debt  proved  in  the  present  case 
did  not  support  the  commission  as  taken  out. 

But  laying  that  entirely  out  of  the  case,  the  principal  question 
.*/  is,  whether  trespass  will  lie  at  the  suit  of  the  assignees  against  the 

sheriff,  who  entered  and  seized  the  bankrupt's  goods  before  the 
commission,  but  who  sold  them  afterwards.    To  support 
action  the  plaintiffs  must  prove  that  the  defendant  has 
guilty  of  an  unlawful  entry,  and  taking  of  the  plaintiff's  goods. 
But  this  was  not  an  unlawful  entry  and  taking  at  the  time,  be- 
cause Clarke  was  not  then  a  bankrupt,  and  it  could  not  be  known 
at  that  time  whether  he  would  ever  be  declared  a  bankrupt  Then 
it  must  be  contended  that  the  subsequent  sale  made  him  a  tres- 
passer by  relation.  His  entry  was  not  a  trespass,  though  his  sale 
may  be  a  conversion,  and  subject  him  to  an  action  of  trover.     The 
distinction  between  the  actions  of  trover  and  trespass,  if  fully 
taken  in  the  case  of  Cooper  and  another  v.  Cbitty  and  another  (0);  % 
in  which  case  Lord  Mansfield  said,  that  to  subject  a  sheriff 
to  an  action  of  trespass  the  taking  must  be  unlawful ;  and  that 
persons  who  acted  innocently  could  not  be  made  trespassers,  or 
criminal,  by  relation.    In  the  present  case  these  are  only  the 
goods  of  the  plaintiffs  by  relation.     They  may  become  their  Jrp« 
perty  by  relation :  but  possession  cannot  have  relation  back ;  and  pos- 
session is  essentially  necessary  to.  support  this  action.  A  fiction 
law  may  give  a  right,  but  cannot  create  a  wrong :  therefore 
taking  was  not  unlawful.    Neither  is  it  true  that  the  rlrfmd;n»— 
took  the  goods  of  the  plaintiffs;  for  they  were  not  chosen 
nees  till  after  the  seizure. 

He  admitted  that  the  sale  subsequent  to  tfee  notice  w*s  vfrgi 
and  subjected  the  defendant  to  an  action  of  #wcr»bQt  notftq 

(a)  1  Bvrr* 9a    tIL Af.65. 
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This  is  not  like  any  of  those  cases,  where  persons  have  been    1786. 
deemed  trespassers  ab  initio,  by  doing  some  act  inconsistent  with 
Ac  original .  taking,  as  by  working  a  distress  (a),  &c.  for  this         mtt 
sale  is  not  inconsistent  with  the  original  taking :  it  is  not  an    Milles. 
abuse  of  the  authority  of  the  law  under  which  the  defendant 
acted ;  and  it  is  only  by  some  collateral  matter  that  the  sale  be- 
came unlawful. 

But,  however,  if  the  selling  be  considered  as  a  trespass,  so  as 
to  render  the  defendant  a  trespasser  ab  initio,  there  should  have 
been  a  new  assignment. 

Shepherd,  contra,  was  not  aware  that  the  first  point  was  in- 
tended to  be  gone  into,  and  said,  he  only  came  prepared  to  dis- 
cuss the  general  question,  whether  the  action  of  trespass  was 
properly  brought ;  insisting,  however,  that  the  debt  which  had 
been  proved  was  sufficient  to  support  the  commission. 

He  contended,  as  to  the  principal  point,  that  if  there  was  not 
a  sufficient  property  or  possession,  in  the  assignees,  to  enable 
them  to  maintain  trespass,  there  never  could  be  a  sufficient 
property  or  possession  to  enable  any  person  to  bring  trespass, 
where  a  wrong-doer  had  got  possession.  The  provisional  as- 
signment of  the  bankrupt's  effects,  which  was  made  previous  to 
the  *ale,  was  meant  purposely  to  protect  the  goods,  till  the 
assignees  were  chosen ;  and  the  subsequent  assignment  vested 
the  property  in  the  assignees  by  relation,  and  gave  a  right  coeval 
with  die  provisional  assignment. 

Wherever  there  is  a  general  property  in  personalty,  though 

die  party  has  not  got  possession,  an  action  of  trespass  will  lie. 

An  executor,  after  proving  the  will,  may  maintain  trespass  for 

taking  the  testator's  goods  before  probate,  of  which  he  was 

never  in  possession  (4).    If  a  lord  be  entitled  to  a  waif,  or  estray, 

within  his  manor  by  prescription,  he  may  maintain  trespass 

against  a  stranger  without  seizure  (r ).    Trespass  will  lie  against 

M  stranger  by  a  person  having  a  general  property  in  personalty, 

without  possession ;  because,  in  law,  the  property  draws  a  pos- 

after  it  (d).    If  the  assignees  cannot  maintain  this  action, 

they  had  not  the  actual  possession,  no  person  can  \  for 

bankrupt  himself  cannot  bring  the  action  after  bankruptcy. 

e  no  tortious  taking  of  a  bankrupt's  effects,  after  the 

ptcy  and  before  the  choice  of  assignees,  can  be  punished. 

C™3  Vide  Ox  ley  and  WuUs>  ante,  n.  and  the  cases  there  cited.        (4)  %  SuUt.  %6S. 
C»>  *•  N.  B.  91.  (J)  Br*  To.  Ttuf<m%  pi  303. 

~      OL.  L  K  k  He 
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17845.        He.  admitted  that  .where  a  sheriff  sells  j  after  an  act .  of  bank* 
ruptcy.  committed,  without  notice,  he  is  not  subject  to  arvactioa 


f£!J//     °*  tresPass;  but,  if  he  sells  after  notice,  he  assents  to  the  an* 
Mulei.    gjnal  trespass,  and  makes  hjmself  a  trespasser  ab.  initio.    Where 
a  distress  is  taken  for  damage  feasant  and  the  party  afterwards 
abuses  that  distress,  yet  he  is  deemed  a  trespasser  ab  initio, 
although  the  first  taking  were  lawful.    So  in  the  present  case  the 
sheriff  took  possession  innocently  at  first,  though  not  legally*,  be- 
cause the  goods  were  vested  in  the  assignees  by  relation  from  the 
time  of  the  act  of  bankruptcy  committed;  yet  his  selling  the 
goods  after  notice,  rendered  him  a  trespasser  ab  initio*    If  it 
were  not  so,  a  sheriff  would  be  in  a  better  situation  than  any 
other  wrong-doer.    According,  to  the  case  of  Coopers  Chitty* 
the  distinction  is  between  those  cases  where  the  sheriff  acts  in- 
nocently throughout,,  apd  where  he  acts  wrongfully  after  notice. 
But  if  the  defendant  be  not  a  trespasser  by  relation,  yetrthis 
evidence  will  at  all  events  support  the  second  count,  whith  is 
»a  general  count  for  taking  the  plaintiff's  goods.    It  appear^  Jtbat 
the  sale  was  after  notice, .  Now  every  continuation  of  a  trespass 
is  considered  as  a  new  trespass.   Dyer,  330.    Though. the  party 
is  not  obliged  to  bring  several  actions  of  trespass,  where  he.  might 
have  brought  one  with  a  continuandp,.  yet  he  may  if  he  please- 
2  lit. ,Abr.  545,  A.pl%\.    In  trespass  for  taking  goods*  cvetf 
dayfs  taking  is  a  new  trespass.     1  Kd>*  279.   Herc*^hough  the 
sheriff  was  not  guilty  of  a  trespas&by, relation,. yet  ia-the second 
count  there  .is,,  a  different  substantive  charge  for.whicl^tberr  is 
no  justification.     In  Bull.  N*P.  17.  it.  is  said  that  the  purpose 
of  laying  two  .counts  in  a  declaration  is  to  avoid  a  new  assign* 
ment,  po  that  the  defendant  is  under  the  necessity  of  pleading 
the  general  issue  to  one  of  th^m*   The.  second  count*  therefore* 
i&  the  present  ca$e,  contains  ,a -substantive  charge  of*  trespass, 
and;  avoids  ther  necessity  of  a  n^qw.  assignment. 

Rus*eU%  in  reply.  As ;  to  .the  cases:  of  executors  bringing^  pc~ 
tiqns  for  goofU^ukeijJn  their  te$$afttfs  life-tin^  thafeisMiuato 
thfa  statute  de;  bonis  /yportatu,  which  shews  ;that ..at  coaw»QCk  Jam 
i^was,ptherwise.  .  •.-.  ..-.    . 

.  Tto  is  not  lik*  tfetcas^of  a  person  #*iiig a ,wai&, jwr*ek,4» 
eqfray,  for  there  hM*bW;Witboitf  any  aoJos.of  rigjtf,  ;aftf-i*;  * 
w^)i>g-doeri^  the  iwt  stance,  B<Mdes,thosething^ib<w^^p«H 
tenant  to  a  manor,  the  owner  thereof  is  considered  as  in  possession. 

lie 
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The  sale  after  notice  will  not  render  the  defendant  in:  this  case     1786. 
a  trespasser  by  relation ;  because,  though  he  had  noticif  from 


the  assignee,  the  commission  might  have  been  superseded.   AY1B'    8*l]£ 
the  notice  did  not  come  from  the  party  at  whose  suit  the  sheriff   Mii-m. 
was  in  possession  under  the  execution  ;  but  from  a  third  per- 
son.    And  if  the  commission  had  been  superseded,  the  sheriff 
would  have  been  liable  to  an  action  by  the  party  at  whose  suit 
the  execution  was  taken  out. 

As  to  the  unlawful  possession  of  the  sheriff  5  Lord  Mansfield 
said,  in  Cooper  v.  Chittyf  "  to  support  the  act  of  taking,  it  is  not 
cc  lawful :  but  to  excuse  the  mistake  of  the  sheriff  through  un- 
«  avoidable  ignorance,  it  is  lawful." 

A  sheriff  ought  to  be  better  protected  than  any  other  wrong- 
doer ;  for  he  is  compelled  to  do  his  duty,  and  does  not  act  from 
his  own  choice. 

The  necessity  for  the  new  assignment  is  not  waived  by  the 
second  count,  because  the  plaintiffs  have  not  proved,  two  tress- 
passes.  * 

He  admitted  that  every  continuation  of  a  trespass  was  a  new* 
trespass;  but  that  is  assuming  that  the  first  taking  was  a  tres- 
pass, which  is  denied  in  the  present  case.  For  if  the  sheriff 
had  abandoned  the  possession  immediately  after  the  notice  of . 
the  bankruptcy,  he  certainly  would  not  have  been  liable  to  air 
action  of  trespass  for  the  first  taking. 

Ashhurst,  J.  We  will  consider  this  question;  but  it  seemtf 
to  me  that  it  is  very  like  the  case  of  Cooper  and  Chitty. 

Bulleb,  J.  The  second  count  does  not  in  all  cases  avoid  th^ 
necessity  of  a  new  assignment.  The  general  use  of  adding  the 
second  count  is  this  ;  the  first  charges  an  injury  done  to  the  lana\ 
and  taking  the  goods  there,:  that  is  in  its  nature  local,  and  must  be 
proved  where  laid.  Then  the  reason,  and  almost  the  only  one, 
for  adding  the  second  count  is,  in  order  to  avoid  trie  locality;  it 
is  for  taking  goods  generally.  That  is  of  a  transitory  kind,  and 
may  be  supported,  though  the  taking  be  proved  to  be  elsewhere; 
There  cannot  be  a  new  assignment  but  where  there  is  a  special 
plea.  And  if  the  case  be  such  that,  on  a  special  plea,  the  plaint 
tiff  may  be  driven  to  a  new  assignment,  he  may  give  the*  matte? 
in  evidence  under  the  second  count  on  not  guilty. 

Cur.adif.  wit. 


&  k  2  A'SHHUKST* 


L 
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1786.         Ashburst,  J.  now  delivered  the  opinion  of  the  Court : 

— Ii  night  perhaps  have  sufficed  for  us  to  say,  that  the  point  now 

J*£*  Mi  question  has  been  solemnly  determined  in  this  Court  in  the 
Millis.  case  of  Cooper  against  Chitty\  upon  full  and  mature  deliberation, 
by  a  full  Court.  And  for  that  reason,  whatsoever  our  opinions 
might  have  been  (as  we  are  now  only  two  judges  sitting  in 
Court),  it  would  not  have  been  very  decent  in  us  to  have  over- 
ruled the  authority  of  that  case.  But  we  are  relieved  from  any 
difficulty  on  that  account,  as  our  opinion  entirely  coincides 
wifh  that  of  the  judges  in  the  above  case. 

To  entitle  a  man  to  bring  trespass  f  he  must,  at  the  time  when, 
the  act  was  done,  which  constitutes  the  trespass,  either  have  the. 
actual  possession  {a)  in  him  of  the  thing,  which  is  the  object  of  the 
trespass,  or  else  he  must  have  a  constructive  possession  in  respect 
of  the  right  being  actually  vested  in  him. 

Such  is  the  case  cited  at  the  bar  of  an  action  of  trespass  for  an 
estray,  or  wreck,  taken  by  a  stranger  before  seizure  by  the  lord. 
For  the  right  is  in  the  lord,  and  a  constructive  possession,  in  re- 
spect of  the  thing  being  within  the  manor  of  which  he  is  lord. 

So  the  executor  has  the  right  immediately  on  the  death  of  the 
testator,  and  the  right  draws  after  it  a  constructive  possession.  The 
probate  is  a  mere  ceremony,  but,  when  passed,  the  executor 
does  not  derive  his  title  under  the  probate,  but  under  the  will : 
the  probate  is  only  evidence  of  his  right,  and  is  necessary  to 
enable  him  to  sue ;  but  he  may  release,  &<;.  before  probate. 

But  there  is  no  instance,  that  I  know  of,  where  a  man  who 
has  a  new  right  given  him,  which,  from  reasons  of  policy  is  so 
far  made  to  relate  back  as  to  avoid  all  mesne  incumbrances, 
shall  be  taken  to  have  such  a  possession  as  to  bring  trespass  for 
an  act  done  before  such  right  was  given  to  him. 

But  at  all  events  the  rule  will  hold  with  respect  to  officers  and 
ministers  of  justice  (b). 

In  the  case  of  Lecbnure  v.  Thoroughgood  (<r),  which  was  an  ac- 
tion of  trespass  brought  by  the  assignees  of  bankrupts  against  a 
sheriff's  officer,  who  took  goods  under  an  extent,  the  act  of  bank- 
ruptcy was  on  the  28th  of  April%  afterwards  the  sheriff's  officer 
took  the  goods  under  an  extent,  and  then  an  assignment  was 
made  to  the  plaintiffs,  who  brought  trespass :  and  it  was  held 
the  action  lay  not ;  and  the  argument  turned  on  this,  that  the 
officers  shall  not  be  made  trespassers  by  relation.  The  same 
doctrine  is  recognized  in  the  case  of  Bailj  and  Burning  (d). 

(«)Vi<L  JPMv.  JfowW?,  4  voL p. 489.    (i)  Vid. % X: ^#.561. tit. 7rr^*,,,G. t. 

Now 
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Now  here  the  execution  was  fully  completed,  and  the  goods  1 786. 
sold,  before  the  assignment  to  the  plaintiffs.  In  the  case  of 
Cooper  and  Cbitty,  Ld.  Mansfield  lays  down  the  true  ground  of 
distinction  between  the  action  of  trover  and  the  action  of  trespass,  Miuis. 
as  applied  to  this  case*  "llie  action  of  trover  (he  says)  is 
"  maintainable,  because  the  conversion,  and  not  the  taking,  is 
"  the  gist  of  the  action ;  and  the  sale  was  after  the  act  of  bank. 
"  ruptcy  was  notorious.  But  (he  says)  that  though  the  property 
"  by  relation  was  in  the  assignees  from  the  time  of  the  act  of 
«  bankruptcy,  yet  the  taking  by  the  sheriff,  as  applied  to  this 
"  species  of  action,  was  lawful.  And  he  says  the  seeming  con- 
«  trariety  and  confusion  in  the  cases  arises  from  the  equivocal 
u  use  of  the  word  lawful.  For  (says  he)  to  support  the  act,  it 
"  is  not  lawful 5  but  to  excuse  die  mistake  of  the  sheriff,  it  is 
"  lawful  *  or  in  other  words  the  relation  introduced  by  the  sta- 
ff tutes  binds  the  property;  but  men,  who  act  innocently  at  the 
M  time,  are  not  made  criminal  by  relation,  and  therefore  are  ex* 
"cusable  from  being  punishable  by  indictment  or  action  as 
«  trespassers.  But  as  a  ground  to  support  a  wrongful  conversion 
•*  by  a  sale  after  a  commission  publicly  taken  out  and  an  actual 
«  assignment  made,  it  was  not  lawful."  The  plaintiffs  therefore 
are  not  injured,  as  it  is  competent  to  them  to  recover  the  -value 
of  the  goods  by  bringing  a  proper  action,  namely,  an  action  of 
trover.  But  the  officer  shall  not  be  harassed  by  this  species  of 
action,  in  which  the  jury  might  give  vindictive  damages. 

There  is  likewise  another  point  made,  namely,  that  the  peti- 
tioning creditors  (being  more  than  three  in  number)  have  not 
proved  a  debt  to  such  an  amount  as  the  statute  requires  ;  not  hav- 
ing in  the  whole  proved  a  debt  to  the  amount  of  200/.;  though 
one  of  them  has  proved  a  debt  to  the  amount  of  161/.  The  words 
of  the  statute  of  5  Geo.  2.  c  30.  are,  "  that  no  commission  of 
"  bankrupt  shall  be  awarded  and  issued  out  against  any  person 
"  upon  the  petition  of  one  or  more  creditors,  unless  the  single 
"  debt  of  the  creditor  do  amount  to  100/.  or  upwards,  or  unless 
"  the  debt  of  two  creditors  so  petitioning  as  aforesaid  shall 
"  amount  to  150/.  or  upwards;  or  unless  the  debt  of  three  or 
«  more  creditors,  so  petitioning,  shall  amount  to  200/.  or  up- 
M  wards."  Now  had  the  commission  stood  upon  the  petition  of 
that  one  only  whose  debt  amounted  to  161/.,  it  would  clearly 
have  been  good:  but  as  they  have  chosen  to  take  it  out  in  the 
same  of  more,  the  question  is,  whether  they  have  not  bid  diem* 
selves  under  the  necessity  of  complying  with  the  words  of  the 

statute* 
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1786.    statute,  which  in  such  case  requires  the  debt  proved  to  be  290/. 
This  might  perhaps  deserve  some  consideration  :  but  however 


Smith  -^_  **  •  «  •  t         1   • 

against     wc  glVe  no  opinion  upon  it,  as  we  are  clear  against  the  plam- 
Millis.    tiffs  on  the  other  point. 

Therefore  on  the  whole  the  judgment  must  be  for  the  defend- 
ant. 

Postea  to  be  delivered  to  the  defendant. 


Friday,  The  Irish  Society  against  Needham. 

Nov.  14th. 

Under  a  T\EBT  on  bond  for  3000/.  The  defendant  craved  oyer  of 
bond  of  in-  J-^  the  condition  of  the  bond,  which,  [after  reciting  that  the 
given  by  a.  said  society  had,  by  their  letter  of  attorney  dated  the  16th  July 
wwi!L'Wh0  !  7SS»  appointed  one  Henry  Hamilton  their  general  or  chief  agent, 
pointed  ge-  or  officer  and  receiver  of  all  and  singular  their  rents  in  the  said 
of  c.  the™  ktter  of  attorney,  and  the  schedule,  or  rental  thereunder  written, 
receiver  of  mentioned  ;  and  also  that  hy  certain  articles  of  agreement,  of  .the 
■nd  the  ma-  same  date  with  the  letter  of  attorney,  made  between  the  said  «o- 

wtwes'f  hS  cicty  of  tIie  onc  Part>  anc*  *c  8aid  H.  Hamilton  of  the  other  part, 
«honid  pay  he  the  said  H.  Hamilton  had  covenanted  and  agreed  with  the  said 
all  rent,  society  to  receive  the  said  rents,  and  thereout  to  make  the  several 
which  he  payments,  and  to  render  such  account  thereof  from  time  to  time* 
ceivt,  a,  also  and  to  answer  and  pay  the  residue  of  such  rents  to  the  said  society 

w/lml  'n  SUC^  manner  as  'n  an(*  by  *ne  said  articles  is  appointed,]  was, 
mintttberaf,  that  the  said  H.  Hamilton*  his  heirs, executors,  and  administrators, 
Trtratft*oT  should  from  time  to  time,  and  at  all  times  thereafter,  well  and 

™a\Zal/\%  trul)r  V*1$  exccute>and  HeeP>  »U  and  every  the  covenants,  articles, 
answer  hie  payments,  {5V.  which  on  his  and  thefr  part  ought  to  be  observed, 
recetvr^by  Pcrformed>  paid,  toV.  contained  in  the  said  deed  of  covenants, *nd 
B  on  re-  also  should  from  time  to  time  observe,  obey,  perform,  fulfil,  and 
leases,  keep, all  such  further  lawful,  and  reasonable  directions, orders, or 
which  were   instructions,  as  should  be  given  him  by  the  said  society  in  y 


not  paid 

over  by  him.  under  their  hands,  &c.  He  then  pleaded  that  the  said  deed  of 
covenants  was  made  on  16th  July  1 755,  between  the  said  society 
of  the  one  part,  and  the  said  Henry  Hamilton  of  the  other  part, 
whereby,  after  reciting  that  the  said  society  had  appointed  the  said 
Hamilton  to  be  their  general  or  chief  agent,  and  also  receiver  of  their 
rents*  and  during  their  pleasure  to  manage  and  inspect,  oversee,  take 
care  of%  and  regulate*  the  whole  affairs*  concerns,  and  interest,  of  tie 
said-society  in  t)ie  said  kingdom  of  Ireland,  and  had  promised  and 
agreed  to  pay  him  350/.  per  annum*  so  long  as  he  should  be  eon* 

tinned 
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tinned  and  employed  by  them,  he  the  8aid  Henry  Hamilton  cove-     1786 
named  that  he  should  and  would,  for  and  during  so  lortg  tinie 


as  bt  should  continue  agent  and  receiver  of  the  said  Tents,  duty  societt 
and  truly,  to  the  utmost  of  his  power,  collect  and  receive  the  <*«*"' 
tame  scats,  and  thereout  pay  yearly  the  several  sums  therein  men- 
tioned j  and  further,  that  he  the  said  Henry  Hamilton  should  rc- 
mit  by  a  good  and  solvent  bill,  or  by  good  and  solvent  bills  of 
exchange,  or  otherwise,  to  the  said  society,  or  should  answer, 
pay,  and  discharge  to  them  or  their  order  or  direction,  in  Such 
manner  as  they  should  think  fit,  from  time  to  time,  by  letter  olr 
otherwise,  signified  by  their  order  by  their  cleric  or  secretary,  o* 
any  other  person  or  persons  by  therh  authorized,  die  whole  rents 
mentioned  and  contained  in  the  Said  schedule  or  rent-roll,  a* 
*b$  the  increase  and  improvements  that  might  or  should  thereafter 
be  made  thereof  by  or  upon  any  new  contracts  or  renewals  of  the  tbih 
has**,  duly  and  punctually  at  the  end  of  every  six  months  next 
after  such  rents  should  become  due.  The  defendant  then  plead* 
ed  the  death  of  Henry  Hamilton  on  the  first  day  of  June  178$, 
ice. ;  performance  and  satisfaction  by  the  said  Henry  Hamilton 
in  hb  life-time,  and  by  the  executors  since  that  time,  of  all  the 
covenants,  payments,  he.  contained  in  the  said  deed  of  cove- 
nant^ and  that  the  said  Henry  Hamilton  in  his  life-thht,  and  his 
executors  afterwards,  had  from  time  to  time  observed,  obeyed, 
performed,  fulfilled,  and  kept  all  such  further  lawful  and  rf&- 
•onable  directions,  orders,  or  instructions,  as  were  given  to  the 
•aid  He  ry  Hamilton  in  his  life-time  by  the  Said  society  in  writ- 
ing under  their  hands,  according  to  the  form  and  effect  of  the 
condition  of  the  said  writing  obligatory. 

Replication  (protesting  that  the  said  Henry  Hamilton  in  his  ♦ 
life-time  did  not  well  and  truly  pay,  execute,  and  keep,  nor  had 
hit  executors,  &c.  since  his  death  well  and  truly  paid,  executed, 
and  kept,  all  or  any  of  the  covenants,  payments,  &c  in  the  said 
deed  of  covenants  specified ;  protesting  also  th£t  the  said  Henry 
Hamilton  did  not  in  his  life-time  observe,  &c.  nor  had  his  exe- 
cutors, dec.  since  his  death  observed,  obeyed,  performed,  or  kept 
such  further  lawful  and  reasonable  direction,  &c.  given  to  the 
•aid  Henry  Hamilton  in  his  life-time,  by  the  said  society  in  writ. 
iug,  wider  their  hands,  &c.)  that  aftet  the  making  of  the  said 
writing  obligatory,  and  in  the  life-time  of  the  said  H.  Hamilton^ 
before  the  exhibiting  of  the  bill  of  the  said  society,  to  wit,  on 


die  first  day  of  June  1783,  a  large  sum  of  money,  to  wit,  the 
•ora  of  1364A  17/.  ud.  became  due  and  payable  to  the  said^j 

society, 
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1786.    society,  and  was  actually  receired  by  the  said  H.  HamUtoH  fir 
the  rents,  increase  and  improvement  t  of  the  said  estate,  in  the  said 


Society*  condition  and  deed  mentioned ;  yet  that  the  said  H.  Hamilton  in 
Qgainst     his  life-time  did  not  pay,  nor  had  his  heirs,  executors  or  admi* 
'  nistrators  since  his  death  paid,  to  the  said  society  the  said  sum 
of  1864/.  17/.  lid.  ox  any  part  thereof,  &c. 

To  this  replication  there  was  a  general  demurrer,  and  joindetf 
in  demurrer. 

Russell,  in  support  of  the  demurrer,  contended  that  this  repli- 
cation was  bad  in  point  of  law ;  because  it  attempts  to  put  in 
issue  more  than  the  covenant,  on  which  the  breach  is  assigned, 
comprehends :  And  no  issue  can  be  taken  upon  it  under  which 
the  plaintiffs  may  not  give  in  evidence  the  receipt  and  non-pay- 
ment of  money  by  Hamilton,  to  which  the  covenant,  for  the  per- 
formance of  which  the  defendant  is  bound,  does  not  extend.— 
For  the  replication  is,  that  Hamilton  had  received  for  the  rents, 
increase  and  improvements  of  the  said  estate  :  whereas  the  covenant 
is  for  the  payment  of  particular  rents  specified  in  a  schedule, 
and  the  increase  and  improvements  thereof,  that  is,  of  those  rents. 
Improvements  of  the  estate  is  a  more  comprehensive  term  than  «w- 
provements  of  rents,  and  extends  to  any  thing  that  makes  the 
estate  more  productive,  whether  by  way  of  rent  or  otherwise : 
And  the  replication  is  framed  in  such  a  manner  as  to  take  in 
the  case  in  dispute  between  the  parties,  namely  fines  paid^or  the 
renewal  of  leases,  and  received  by  Hamilton  in  his  life-time,  to 
which  the  covenant  does  not  extend.  And  in  the  case  of  a 
surety  the  Court  will  not  extend  a  covenant  beyond  the  strict 
letter.  This  is  the  question  which  is  intended  to  be  fairly  tried 
by  the  parties. 

But  the  replication  is  likewise  bad  on  another  ground.  It  is 
for  non-payment  generally,  and  it  does  not  state  that  the  society 
had  made  an  order  or  direction  for  the  payment  of  the  money: 
whereas  by  the  covenant  Hamilton  was  to  remit  by  a  good  bill, 
or  pay  to  them  or  their  order  or  direction,  in  such  manner  as 
they  should  think  fit  by  letter  or  otherwise  signified,  the  whole 
rents  mentioned  in  the  schedule  or  rent-roll.  The  replication^^ 
therefore  should  have  alleged  that  the  society  had  made  an  ord< 
for  the  payment  of  a  particular  sum,  and  that  Hamilton  had 
paid  it. 

Baldwin,  contra.    It  is  admitted  by  the  pleadings  that  the 
of  1864/.  is  due  to  the  society  for  so  much  money  received  b] 
Hamilton,  and  not  paid  over  by  him.    And  if  only  sixpence  o:< 

thr-r^ 
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that  sum  be  due  for  the  rents,  the  plaintiffs  are  entitled  to  judg-     1786. 
went  in  this  case. 

But  upon  the  general  question,  he  contended  that  the  word  SocllTY 
*  improvement/*  included  « improvements  of  the  estate,"  and  M2JjjJ||# 
ought  not  to  be  confined  to  the  "  improvements  of  the  rents." 
For  Hamilton  was  appointed  the  general  agent  to  the  society,  in 
which  character  he  was  to  receive  fines  as  well  as  rents  1  and  he 
was  bound  to  pay  over  every  thing  which  he  received  in  the 
character  of  their  agent.  But  even  if  in  strictness  the  "  improve- 
ments" only  relate  to  "  rents ;"  "  fines"  must  be  considered  as 
w  improvements  of  the  rents." 

Russell  in  reply.  The  issue  which  must  have  been  taken  on 
this  replication  would  have  been,  that  Hamilton  had  paid  all  the 
money  "  which  he  had  received  for  the  rents,  improvements, 
"and  increase  of  the  estate  "  under  which  the  plaintiffs  could 
have  given  evidence  of  any  thing  received  which  made  the  estate 
more  productive.  The  defendant  therefore  was  obliged  to  de- 
mur to  the  replication,  and  to  deny  that,  in  point  of  law,  the 
improvements  could  be  extended  to,"  improvements  of  the  es- 
tate." As  this  is  the  case  of  a  surety,  the  Court  will  not  extend 
the  condition  beyond  the  strict  letter  of  it. 

Ashhurst,  J.    It  seems  to  me  that  the  condition  of  the  bond 
extends  to  all  sums  which  Hamilton  received  as  the  general  agent 
of  the  society.     After  reciting  that  he  had  been  appointed  the  . 
general  or  chief  agent  and  receiver  of  the  rents,  it  proceeds  to 
state  that  he  should  remit  by  good  and  solvent  bills  the  whole 
rents,  as  also  the  increase  and  improvements  that  should  be  made 
thereof  upon  any  new  contracts  or  renewals  of  the  leases.     Now  a 
fine  is  certainly  an  increase  and  improvement  on  a  new  contract. 
It  was  undoubtedly  the  object  of  this  contract  that  Hamilton 
should  pay  over  all  sums  of  money  which  he  should  receive  as 
general  agent  and  receiver  of  this  society.     This  was  received 
by  him  as  such  on  the  renewal ;  and  is  both  within  the  spirit 
and  letter  of  the  condition. 

Buller,  J .  The  last  objection  made  by  the  defendant's  coun- 
sel is,  that  the  replication  has  not  alleged  that  the  society  made 
any  order  for  remitting  the  sums  which  Hamilton  had  received. 
But  it  need  not :  for  the  covenant  is,  "  that  Hamilton  should  re* 
"  mit  to  the  said  society  by  good  and  solvent  bills  of  exchange, 
«  or  otherwise,  or  should  answer,  pay,  and  discharge,  to  their  order 
«  or  direction  in  such  manner  as  they  should  think  fit,  by  letter  or 
«  otherwise  signified,"  &c.  If  they  had  given  any  special  direc- 
«  tion,  that  should  have  been  shewn  on  the  part  of  the  defendant. 

Then 
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1786.     Then  as  to  that  part  of  this  demand  which  was  received  for 
"  fines;"  the  answer  is,  that  it  does  not  so  appear  upon  the  record. 


Socwtt*  There  would  have  been  no  difficulty,  if  the  defendant  had  joined 
eg***  issue  on  the  replication ;  for  though  the  expressions  are  varied, 
they  are  the  same  in  substance:  and  if  it  had  been  necessary,  on 
issue  joined,  the  Court  would  have  rejected  the  word  "  estate!* 
The  next  point  is  as  to  the  quantum  for  which  upon  this 
contract  the  defendant  as  surety  is  answerable.  The  bond  states 
that  Hamilton  was  appointed  the  general  agent  and  receiver  of 
all  the  rents ;  he  was  not  only  to  receive  the  rents,  but  to  manage 
the  whole  affairs,  concerns,  and  interest  of  the  society.  And  I 
cannot  put  a  construction  on  this  bond  of  indemnity,  without 
saying  it  extends  to  this  very  case ;  for  it  goes  on  to  say,  that 
Hamilton  is  to  remit  the  rents,  as  also  the  increase  and  improve** 
ments  upon  any  new  contracts  or  renewals ;  and  a  fine  is  an  im- 
provement on  a  renewal. 

Therefore  on  all  the  grounds  the  defendant  is  liable. 

Judgment  for  the  plaintHK. 


Friday,     v  Edwards  against  Rourke  and  Wife. 

Nov.  24th. 

A  feme  co-     A70N  est  inventus  having  been  returned,  to  a  writ  sued  out 
dLharged  against  both  the  defendants,  as  to  the  husband,  the  defend- 

out  of  cu»-    jm^g  wifc  wa8  arrested ;  and  she  afterwards  obtained  a  rule  to 

tody,  be- 

cauae  she  shew  cause  why  she  should  not  be  discharged. 
eTwkhout        Mingay  now  shewed  cause,  and  observed  that,  as  the  husband 

her  hus-  could  not  be  found,  this  was  the  only  remedy  which  the  plaintiff 

though  the  had.     And  that  the  defendant's  wife  had  little  reason  to  make 

*"*  WM  this  application,  since  the  suit  had  been  instituted  to  recover  a 

sued  out  f 

against         debt  due  from  her  before  her  marriage. 

£h1ch  Z*         Shepherd,  in  support  of  the  rule,  contended  that  the  wifc 
est  inventus  .could  not  be  arrested  without  the  husband.  Cro.  Joe.  445.  Soft. 
ed*as  to  the    U  5-  6  Mod.  1 7.  As  to  the  case  of  Pearson  v.  Mary  Meadon  (a)9 
husband.      fa  Court  refused  to  discharge  the  defendant  on  common  bail, 
because  she  had  imposed  on  the  plaintiff;  and  it  was  even  doubt- 
ful whether  she  was  a  feme-covert  or  not.     But  in  the  present 
ease  there  is  no  doubt  of  the  coverture  of  the  defendant;  and  she 
is  even  sued  as  a  feme-covert. 

(a)  %  Bi:  Hep.  903. 

AsHHTTltST; 
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Ashhurst,  J.   There  are  many  authorities  in  favour  of  this  1786, 

application,  and  none  against  it.     And  the  cases  go  with  the 

reason  of  the  thing.  Edwaedi 

°  against 

For  a  feme-covert  has  no  property  of  her  own ;  and  if  it  were  Rourm. 
permitted  t<?  arrest  her,  she  might  be  imprisoned  for  life. 
Per  Curiam,                                                     Rule  absolute* 


Kino  and  Others,  Executors  of  Stevenson,  against  Saturday. 

~  Nov.  *5th. 

Thom. 

The  Same  against  McLinnan.   . 

T  NDDRSEES  of  a  bill  of  exchange,  executors,  &c.  against  Where  a 
the  acceptor.  EKfJ 

The  declaration  stated  that  one  Brand,  on  the  26th  of  December  change  in- 

dones  it  to 

1 78 1,  according  to  the  usage  and  custom  of  merchants,  made  a  ,4.  and  B. 
bill  of  exchange,  directed  to  the  defendant,  requiring  him  to  pay  t"  ~^T'' 
to  one  A.  Thorn  1 00/  ;  that  Brand  delivered  the  said  bill  of  ex-  declare  as 
change  to  A.  Thorn,  which  bill  the  defendant  afterwards  accepted  ze^Wk 
according  to  the  usage  and  custom  of  merchants.  That  A.  Thorn  ***** tbc 

•    j  _i    i_         -  1  1  •  acceptor. 

indorsed  the  said  bill,  by  which  indorsement  he  ordered  and  ap-  [HWts.R. 
pointed  the  said  sum  of  money  in  the  said  bill  specified  to  be  paid  5^atU  I04# 
to  the  plaintiffs,  who  were  the  surviving  executors  of  Stevenson,  3>B.StP.7. 
in  right  of  the  plaintiffs  as  surviving  executors  as  aforesaid,  and 
then  and  there  delivered  the  said  bill  so  indorsed  to  the  plaintiffs, 
of  which  indorsement  the  defendant  afterwards  had  notice ;  by 
means  whereof,  and  according  to  the  said  usage  and  custom  of  mer- 
chants, the  defendant  became  liable  to  pay  to  the  plaintiffs  as  sur» 
viving  executors,  &c.;  and  being  so  liable  he  undertook  and 
promised  the  plaintiffs  as  surviving  executors  to  pay  them,  &c. 

ad  Count.  Money  had  and  received  by  the  defendant  to  the 
use  of  the  plaintiffs  as  executors.  3d.  On  an  account  stated 
with  the  plaintiffs  as  executors. 

To  this  declaration  there  was  a  special  demurrer ;  that  the 
said  plaintiffs  have  above,  in  the  first  count  of  the  said  declaration, 
declared  against  the  defendant  upan  a  promise  and  undertaking 
alleged  to  have  been  made  to  the  plaintiffs  as  surviving  executors 
of  the  said  R.  Stevenson,  whereas  it  appears  that  the  promise  by 
them,  stated  in  the  said  first  count  of  the  said  declaration,  could 
not  by  law  be  made  to  them  as  such  executors  as  aforesaid,  but 
was  made  (if  at  all)  to  th$m  in  their  own  right,  and  not  as  such 

executors $ 
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1786.    executors;  and  that  the  said  first  count  of  the  said  declaration  is 
. inconsistent  with,  and  cannot  by  law  be  joined  together  with,  the  ' 

**?•     said  several  other  counts  thereof,  &te. 

THtM.  GMs,  in  support  of  the  demurrer,  admitted  that  the  mere 
naming  the  plaintiffs  as  executors  is  surplusage,  when  the  suit 
is  in  their  own  right  (*).  But  here  they  have  gone  farther ; 
they  hare  stated  the  promise  to  have  been  made  to  them  as  exe* 
tutors  s  and  there  must  be  a  sufficient  consideration  laid  to  sup-  * 
port  a  promise  to  them  in  the  capacity  of  executors  $  because  it 
brings  different  consequences  after  it,  and  they  are  entitled,  to 
greater  privileges. 

The  consideration  is  the  indorsement  of  a  bill  to  them  as  exc- 
odors,  made  after  the  death  of  their  testator  by  the  payee  of  the 
bill,  who  may  have  been  a  debtor  of  the  testator.   Then,  as  be- 
tween the  plaintiffs  and  the  payee,  who  indorsed  the  bill  to 
them,  the  payee  was  liable  to  them  as  executors  for  the  debt  due 
to  the  testator.    They  took  this  negotiable  security  from  him : 
but  a  bill  of  exchange  is  not  a  satisfaction  of  a  debt,  unless  it  be 
duly  paid.    When  payment  was  refused,  they  might  have  re- 
sorted to  the  defendant  upon  the  original  debt  due  to  them  as 
executors,  and  have  declared  accordingly.    But  if  they  choose 
to  pursue  their  remedy  on  the  bill,  they  must  proceed  in  their 
own  right,  even  against  the  person  from  whom  they  took  it 
(though  that  is  not  the  present  case);  for  they  desert,  at  least 
for  the  present,  the  original  debt  due  to  them  as  executors,  and 
resort  to  the  promise  raised  by  the  law  to  them  in  their  own 
right  as  indorsees  of  a  bill  of  exchange.    But  this  is  not  a  case 
between  the  plaintiffs  and  the  person  from  whom  they  took  the 
bail.    Perhaps  it  might  be  said  as  between  them,  that  the  one 
knew  in  what  capacity  he  received,  and  the  other  on  what  ac- 
count he  paid  it;  and  so  the  promise  might  actually  have  been 
made  as  stated  in  the  declaration.    But  this  is  an  action  against 
jthe  acceptor,  and  the  declaration  states  the  consideration  of  the 
promise  to  the  plaintiffs  as  executors,  namely,  his  liability  to 
pay  the  biir  to  them  as  executors.    Now  that  liability  averred 
in  the  declaration  is  a  false  conclusion  of  law  ;  for  by  reason  of 
the  premises  therein  contained,  and  by  force  of  the  usage,  &c. 
he  is  not  liable  to  pay  the  bill  to  them  as  executors^  but  in  their 
own  right.   The  foundation  of  this  action  is  the  usage  and  cus- 
tom of  merchants!  which  has  made  such  securities  negotiable  for 

(«)  1  r«»Jr.  1x9. 
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the  convenience  of  commerce,  and  gives  to  the  bill-holder  (be-  1786 
mS  a  kg*!  indorsee)  a  right  of  action  against  the  acceptor, 
drawer,  or  any  of  the  indorsers.  But  that  custom  does  not  au- 
thorize a  person  either  to  take  or  pass  a  bill  of  this  sort  in  a  parti-  Tkov. 
cular  character,  and  confine  his  right  of  action  in  one  case,  and 
his  liability  in  the  other,  to  that  character ;  except  perhaps  in 
the  single  case  of  an  indorsee  dying  with  the  bill  in  his  pos- 
session. But  if  an  executor  may  take,  he  may  pass  these  secu- 
rities, as  executor;  he  may  pay  his  own  debts  by  indorsing  bills 
as  executor ;  and  the  effects  of  the  testator  may  be  ultimately 
taken  in  execution  by  those  who  were  never  either  his  creditors 
in  his  life-time,  or  creditors  on  his  estate  after  his  death.  The 
usage  of  merchants  will  not  support  this  declaration. 

Shepherd,  contra,  was  stopped  by  the  Court. 

Ashburst,  J.  There  is  no  doubt  but  that  this  action  may 
be  supported.  It  must  be  taken  for  granted  that  the  indorser 
was  indebted  to  the  testator,  and  to  the  plaintiffs,  as  executors, 
and  so  he  might  indorse  to  the  plaintiffs,  as  such  executors. 
Then  they  held  the  bill,  as  executors,  and,  upon  the  acceptor's  re- 
fusing to  pay  it,  they  may  declare  upon  the  right  in  which  they 
hold  it.  No  case  has  been  cited  to  shew  that  this  cannot  be  sup- 
ported :  and  the  acceptor  is  not  in  a  worse  situation  than  he 
would  have  been,  if  the  plaintiffs  had  declared  against  him  in 
their  own  right.  They  have  only  declared  according  to  the 
truth  of  the  case. 

Buller,  J.  It  is  clear  that  a  plaintiff  cannot  join  two  counts, 
one  on  a  debt  to  himself,  and  another  to  him  in  the  character  of 
executor.  Then,  have  tne  plaintiffs  done  it  in  this  case  ?  The 
only  question  is,  whether  the  sum,  when  recovered,  will  be  con- 
sidered as  assets  of  the  testator:  if  so,  that  is  all  the  Court  look  [$  £**• 
to ;  and  here  it  certainly  would.  There  can  be  no  such  incon-  * 
venience,  as  has  been  suggested,  from  the  executors  indorsing  the 
bill;  for  it  is  immaterial  whether  they  indorse  it  as  executors  or 
not.  If  they  indorse  it  at  all,  they  are  liable  personally,  and  not 
as  executors ;  for  their  indorsement  would  not  give  an  action 
against  the  effects  of  the  testator. 

Judgment  for  the  plaintiffs  (a). 

(a)  Vide  Bdts,  Executor,  v.  MtiMl,  10  M«L  315. 
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Sai*rSaj,      The  King  against  The  Inhabitants  of  Skiplam. 

iV&tr.  ajth.  . 

Hiring  and  f  pWO  justices  by  an  order  removed  Elizabeth,  the  wife  of 
the  day  after  William  Ware,  from  Beadlam  to  Skiplam,  in  the  North 

iA^wT  Riding  of  Yorkshire.  On  appeal  the  Sessions  confirmed  that  or- 
»«*//  the      der,  and  stated  the  following  case: 

mms-fry"""  That  it  appeared  that  William  Ware,  the  husband  of  the 
following  is  pauper,  at  Old  Martinmas  1777,  De*n8  tncn  unmarried,  hired 
give  a  settle-  himself  for  a  year  to  one  J.  Richardson  of  Skiplam,  and  actually 
S^rf.  8ftvcd  tnc  said  ^.  Richardson  for  a  year  at  Skiplam,  pursuant  to 
Wj  such  hiring.    That  the  said  William  Ware  on  the  next  day  after 

Old  Martinmas  day,  to  nvit,  on  the  23d  of  November  1 778,  be- 
ing then  also  unmarried,  hired  himself  to  one  Richard  Barker 
of  Nawtonf  to  serve  him  from  thenceforth  until  the  QW  Afar- 
tihmas-day  following ;  and  that  he  did  accordingly  enter  into  . 
the  service  of  the  said  R.  Barker  a  few  days  after  such  hiring, 
and  continued  to  serve  him  in  Nawton  aforesaid,  pursuant  there- 
unto, until  the  Old  Martinmas-day  following,  on  which  day 
about  twelve  o'clock  at  noon  he  received  his  full  wages,  and  left 
his  master's  house  in  the  evening  of  the  same  day. 

Fearnley  shewed  cause  against  a  rule  which  had  been  obtained 
to  shew  cause  why  the  order  of  Sessions  should  not  be  quashed. 
Cbambre,  in  support  of  it,  cited  R.  v.  Navestock,  Burr.  S.  CL 
719.  Bott  386.  and  R.  v.  Syder stone  cum  Bermer,  Cold.  19. 

A'shhurst,  J.  It  is  much  to  be  lamented  that  there  is  so 
much  confusion  in  settlement  cases;  therefore  whatever  the 
latest  determinations  may  be,  they  ought  to  be  adhered  to. 
Mow  the  last  case,  namely,  that  of  the  King  and  Syderstone,  seems 
to'  correspond  with  the  present  in  every  point.  Before  that,  a 
distinction  had  been  made,  as  where  the  hiring  and  service  had 
been  expressly  found  to  be  for  a  year  according  to  the  custom  of 
the  country.  But  in  the  last  case  no  such  distinction  was  taken : 
so  here  there  is  no  custom  stated  ;  and  "  until*9  must  be  taken 
to  be  inclusive.  Therefore  there  was  a  hiring  and  service  for  a 
year;  for  the  pauper's  husband  entered  into  the  service  the  first 
day  of  one  year,  and  served  till  the  first  instant  of  the  next. 

Buller,  J.   The  only  question  is,  whether  Martinmas-day  is 
to  be  taken  inclusive  or  exclusive.  The  pauper's  husband  was  hired 

the 


in  the  Twenty-seventh  Year  of  GEORGE  III.  491 


the  day  after  Martinmas  day  to  serve  till  the  Martinmas-day  foi-     1786. 

lowing.     From  the  moment  of  the  hiring  he  became  the  servant  " 

of  hi.  master,  and  continued  in  the  service  HU  Mukaet^.  ™™ 

Then  does  the  word  till  include  the  day  ?    The  former  cases  have  Skim-am. 

decided  that  it  does.     And  if  it  only  include  a  part  of  the  day, 

a«  there  is  no  fraction  of  a  day,  the  service  would  be  complete. 

Rule  absolute,  for  quashing  both  the  Orders. 


Doe,  on  the  Demise  of  Selby,  against  Alston,     Afo-^y, 


Bart. 


N«v,  ajth. 


FTWE  lessor  of  the  plaintiff  had  brought  an  ejectment  in  the  Rule  for  the 

■*■    Court  of  Exchequer  in  the  year  1784  to  recover  the  pos-  |^rt£f*c 

session  of  the  same  premises,  for  which  the  present  action  was  give  security 

brought,  but  had  abandoned  his  suit  when  it  came  on*  to  be  ^ejectment 

tried.  depending, 

__  reiute%l« 

<  A- rule  had  been  obtained  calling  on  the  lessor  of  the  plaintiff  [6T.R.740. 
to  shew  cause  why  the  proceedings  in  this  action  should  not  be  x  StU'%5S'l 
staid  till  he  gave  security  for  the  costs,  in  case  he  was  nonsuited, 
or  a  verdict  was  given  against  him.    This  rule  was  founded  on 
aa  affidavit,  which  stated  that,  in  the  former  ejectment,  the 
Court  of  Exchequer  had  obliged  the  lessor  of  the  plaintiff  to 
give  security  for  the  costs  of  that,  action. 
•  EtsUne  now  shewed  cause,  and  relied  on  there  being  no  in- 
stance in  which  a  similar  rule  had  been  made.    And  stated  that 
the  reason  why  the  Court  of  Exchequer  had  compelled  the  lessor 
of  the  plain  tiff  to  give  security  was,  because  it  was  stated  to 
them  that  he  could  not  be  found. 
Baldwin  in  support  of  the  rule. 
Buller,  J.    This  application  is  not  warranted  by  any  autho- 

*  rity.  The  case  in  the  Court  of  Exchequer  does  not  apply  here. 
There  are  only  three  instances  in  which  the  Court  will  inter- 
fere On  behalf  of  a  defendant,  to  oblige  the  plaintiff  to  give  secu- 
rity for  costs.     The  first  is,  when  an  infant  sues,  the  Court  will 

-oblige  the  prochein  amy,  or  guardian,  or  attorney,  to  give  security 
fov'the.  costs ;  idly,  when  the  plaintiff  resides  abroad  (a),  in 
which  case  the  Court  will  stay  the  proceedings  till  security  is 

(a)  Ante,  267.36*. 
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given  for  the  cost:  and  3<Uy,  where  there  has  been  a  former 
ejectment  (a) ;  but  there  the  rule  is  to  stay  the  proceedings  in 
Jthe  second  ejectment,  till  the  costs  of  the  former  are  paid,  and 
not  till  security  is  given  for  the  costs  of  the  second.  So  that 
even  the  form  of  the  present  application  is  wrong.  But  it  is 
not  stated  that  the  costs  of  the  ejectment  in  the  Court  of  Ex- 
chequer have  not  been  paid. 

Rule  discharged. 

(a)  This  rule  is  extended  to  other  actions  than  ejectment.     Vide  %  toL  jii. 
Wtiton  ▼.  fritters. 


T*eia\yt 
Nwv.  28th. 

Judgment  as 
in  case  of  a 
nonsuit  can* 
not  be  en- 
teral on  the 
plaintiff's 
neglecting  to 
carry  the 
record  down 
to  trial, 
where  die 
defendant 
might  have 
carried  it 
down  by 
proviso. 


[1  E<ut. 
346.] 


Kino  against  Pippett. 

T7P0N  a  rule  to  shew  cause  why  judgment  should  not  be 
^  entered  as  in  case  of  a  nonsuit,  it  appeared  that  the  issue 
had  been  joined  in  Hilary  Term  last,  and  the  plaintiff  had 
carried  down  the  record  to  trial  at  the  Lent  Assizes  for  Devon9 
where  the  plaintiff  was  nonsuited,  which  nonsuit  was  after- 
wards set  aside  by  the  Court  on  a  point  of  law  (*).  The 
ground  of  this  motion  was,  that  the  plaintiff  had  neglected  to 
proceed  to  trial  at  the  Summer  Assizes,  which  it  was  now*  con- 
tended he  was  not  obliged  to  do,  having  complied  with  the 
statute  (J)  by  having  carried  the  record  down  to  trial  once ;  and 
that  the  defendant  might,  if  he  had  pleased,  have  carried  it 
down  by  proviso  (c). 

The  Court  were  of  that  opinion,  and 

Discharged  the  Rule  (J). 

Gibbs  in  support  of  the  rule. 
Lawrenct%  contri. 


(a)  Ante,  235. 

(4)  14  C7«.  2,  *.  17. 

(0  VkL  Mewtmrn  r.  Lamgley,  post.  3  voL  1  S.  P.  and  PfeU»t  ▼.  Mmmhrk, 
1  H.  BL  Rep.  C.  B.  IOI.  8.  P. 

(</)  No  judgment  as  in  case  of  a  nonsuit  in  replevin.  Jeeut  v.  C§*cammmt  post. 
3  yoL  661.  and  RggUtm  r.  Smart.  I  BL  Rep.  37J*  But  judgment  as  in  case  of  a 
nonsuit  my  be  gr?en'm  a  trtrerse  cfareturn  to  a  mrnndamm*  R.  y.  The  Mmym\  Hfc 
of  Stsfird,  pott.  4  **■•  **9» 
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%*  ALTHOUGH  the  following  case  does  not  come  within  the 
scope  of  our  original  design,  which  was  only  that  of  reporting  the 
determinations  of  the  Court  of  King's  Bench,  yet  as  it  is  of  great 
importance  and  considerable  expectation,  and  as  we  have  been  bo- 
mured  with  an  authentic  copy  of  the  reasons  for  reversing  the 
judgment  of  the  Court  of  Exchequer,  and  favoured  with  most  of 
the  other  original  papers  relating  to  the  cause,  we  trust  it  will  not 
he  unacceptable. 

Sutton  against  Johnstone. 

London,  \  pVELTN  Sutton,  Esquire,  a  debtor  of  our  Lord  !™£* 
(to wit.))  the  now  King,  cometh  before  the  Barons  of  24th Gw. 3. 

this  Exchequer  on  the  twenty-third  day  of  January,  in  this  same 
term,  by  Joshua  Peart,  his  attorney,  and  complains  by  bill  against 
George  Johnstone,  esquire,  present  here  in  Court  the  same  day,  of  a  I     * 
plea  of  trespass  upon  the  case ;  FOR  THAT  WHEREAS,  on  4  To**. 
the  1 6th  of  April  1786,  and  long  before,  and  afterwards,  there    7J 
were  open  war  and  hostilities  between  our  Sovereign  Lord  George 
the  Third,  now  King  of  Great  Britain,  &c.  and  the  French  King, 
hit  mo*t  Catholic  Majesty,  and  the  States  General  of  the  United 
Provinces:  and  whereas,  during  such  war  and  hostilities,  and 
before  the  committing   of  the  several  grievances  hereinafter- 
mentioned,  (that  is  to  say,)  on  the  said  16th  of  April  1781,  a 
squadron  of  ships  and  vessels  of  war,  of  and  belonging  to  our  said 
Sovereign  Lord  the  King,  had  been  sent  out  and  employed  under 
the  command  of  the  said  George,  as  commander  in  chief  of  the 
said  squadron,  upon  a  particular  service,  and  expedition,  against 
his  said  Majesty's  enemies ;  and  the  said  squadron,  under  the  com- 
mand of  the  said  George,  had  proceeded  in  the  course  of  such  ser- 
vice and  expedition  to  Port  Praya  Bay,  otherwise  Port  Praya  Road, 
in  the  island  of  Saint  Jagp,  in  foreign  parts:  and  also  whereas  the 
said  Evelyn  before  and  on  the  said  16th,  April  178 1  was  captain 
and  commander  of  one  of  his  said  Majesty's  ships  of  war,  called 
the  his,  being  one  of  the  said  squadron,  and,  as  such,  under  the 
eommand  of  the  said  George,  as  commander  in  chief  of  the  said 
squadron,  and  which  said  ship,  called  the  Lis,  was  also  in  the 
said  squadron  in  the  said  service  and  expedition,  of  the  said  Port 
Praya  Bay,  otherwise  Port  Praya  Road,  in  the  said  island  of  St. 
Jagp:  and  whereas,  before  the  committing  of  the  said  several    . 
grievances  hereinafter-mentioned,  and  whilst  the  said  squadron 
Vol.  I.  LI  under 
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1786.     under  the  command  of  the  said  George,  as  commander  in  chief 

thereof,  was  in  the  said  Port  Praya  Bay,  otherwise  Port  Praya 

Sutton    goaj  tQ  wit    on  thc  sajd  jg^  jfafl  ,-gj    the  said  squadron 

againtt  *  *  irt-J 

John-  was  attacked  in  an  hostile  manner  by  a  squadron  of  ships  and 
vessels  of  war  of  great  force,  belonging  to  the  French  King,  un- 
der the  command  of  Monsieur  Suffrein,  as  commander  in  chief  of 
the  said  French  squadron,  in  consequence  of  which  an  action  or 
engagement  then  and  there  took  place  between  his  said  Majesty's 
squadron,  under  the  command  of  the  said  George  as  commander 
in  chief  of  the  same  squadron,  and  the  said  squadron  belonging 
to  the  French  King,  under  the  command  of  the  said  Monsieur 
Suffrein  ;  and  in  which  action  or  engagement  the  said  ship  called 
the  Lis  was  greatly  damaged :  And  whereas  also  the  said  sqma» 
dron  belonging  to  the  French  King,  under  the  command  of  the 
said  Monsieur  Suffrein,  after  such  action  or  engagement  oft  the 
same  1 6th  of  April  1 7  8 1 ,  sailed  away  from  and  left  his  said  M»» 
jesty's  squadron,  under  the  command  of  the  said  George,  in  tfce 
said  bay  or  road ;  and  the  commanders  of  the  said  ships  and  ves» 
sels  of  his  said  Majesty's  squadron  were  thereupon  ordered  by 
the  said  George,  as  commander  in  chief  of  the  said  squadron,  tA 
cut  or  slip  their  cables,  and  put  to  sea  after  the  said  squadron  be- 
longing to  the  French  King,  under .  the  command  of  the  fetid 
Monsieur  Suffrein;  and  whereas  the  said  squadron  under  the 
command  of  the  said  George,  did  afterwards  on  the  same  day 
and  year  last  aforesaid  put  to  sea  after  the  said  squadron  befoop- 
ing  to  the  French  King ;  and  the  said  George  as  such  commandcT 
in  chief  as  aforesaid  then  and  there,  by  signal  for  that  purpose, 
caused  the  said  squadron  under  his  command  to  be  formed  in  lkie 
of  battle,  and  bore  down  with  his  said  squadron  under  his  com- 
mand upon  the  said  enemy  about  6un-set  of  the  same  16th  April 
1 78 1,  in  order  to  engage  the  said  enemy,  but  no  further  engage- 
ment between  the  said  squadrons  took  place ;  and  the  $aid  aqua* 
dron,  under  the  command  of  the  said  George,  returned  to  Port 
Praya  Bay,  otherwise  Port  Praya  Road  aforesaid.  And  although 
he  the  said  Evelyn,  during  the  whole  of  the  said  engagement  with 
the  Sfiid  French  squadron,  and  the  said  pursuit,  and  bearing  do*l*t 
upon  the  said  French  squadron,  as  aforesaid,  And  during  the  whole 
of  the  said  16th  April  1781,  behaved  and  conducted  Mmeeif 
as  a  gallant,  good,  loyal,  obedient,  and  faithful  captain  and  com- 
mander of  the  said  ship  of  war  called  the  Isis,  and  did  Mb  duty* 
as  such,  to  the  best  of  his  power,  skill,  and  ability,  and  the  state 
and  condition  of  the  said  ship  the  Lis,  and  was  never  gutfty  of 
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delaying  and  discouraging  the  public  service  on  the  Kith  April 
1 78 1 ,  or  at  any  other  time,  nor  of  wilfully  or  willingly  disobeying 
the  verbal  orders  or  public  signals  of  the  said  George  in  any  respect, 
nor  of  wilfully  and  improperly  falling  a-stern,  and  not  keeping 
up  in  die  line  of  battle,  according  to  the  signal  then  abroad,  after 
the  Isis  had  joined  the  squadron,  and  cleared  the  wreck  of  the 
fore- top-mast,  when  he  the  said  George  bore  down  upon  the  enemy 
about  sunset  of  the  said  1 6th  April  1 7  8 1 ,  nor  of  any  other  neglect, 
disobedience,  misconduct,  or  misbehaviour,  as  captain  of  the  said 
ship  called  the  Isis{  yet  the  said  George,  well  knowing  the  pre- 
mises, but  maliciously,  injuriously,  and  wrongfully,  contriving 
and  intending  to  hurt  the  said  Evelyn  m  his  good  name,  fame, 
character,  and  reputation,  as  a  captain  and   commander  of  a 
ship  of  war  in  his  Majesty's  service,  and  to  cause  him  to  be  sus- 
pected of  cowardice,  treachery,  disloyalty,   disobedience  of 
orders,  neglect,  and  misconduct,  and  to  bring  him  into  great 
disgrace,  infamy  and  contempt,  with  all  his  Majesty's  subjects, 
and  to  deprive  him  of  his  rank  and  station  of  captain  and  com- 
mander of  the  said  ship  called  the  If//,  and  of  the  profits,  advan- 
tages, and  emoluments,  thereto  belonging ;  and  to  subject  him, 
die  said  Evelyn,  to  the  pains  and  penalties  by  the  laws  and  sta- 
tutes of  this  realm  inflicted  upon  captains  and  commanders  of 
Aips  of  war  guilty  of  cowardice,  disobedience  of  orders,  neglect, 
misconduct,  and  other  the  crimes  aforesaid,  and  to  put  him  tftfe 
said  Evelyn  to  great  labour  and  trouble  of  body  and  mind,  and  to 
great  charges  and  expenses  of  his  money,  and  to  impoverish  and 
ruin  him  the  *aid  Evelyn;  he,  the  said  George,  so  being  such  com- 
mander in  chief  as  aforesaid,  afterwards,  to  wit,  on  the  2  2d  April 
1 7*  I  aforesaid,  at  Port  Praya  Bay,  otherwise  Pm  Pray  a  Road 
aforesaid,  to  wit,  at  London  aforesaid,  in  the  parish  of  Saint  Mary 
k  Bow,  jin  the  ward  of  Cheap,  falsely  and  maliciously  and  without 
tiny  "reasonable  or  probable  cause,  charged  and  accused  the  said  Eve- 
lyn whh  having,  on  the  said  16th  April  iy$t,  on  the  occasions 
and  service  aforesaid,  committed  the  crimes  and  offences  hereafter 
WXt  mentioned,  (that  is  to  say,)  disobedience  of  bis  the  said  George*  s 
verhd  orders,  and  public  signals,  in  not  •cutting  his,  the  said  Evelyn's 
tables,  (meaning  the  cables  of  the  said  ship  the  Isis,)  and  putting 
tb ^ea  after  the  enemy,  (meaning  thfe  said  French  squadron,)  as  he, 
thfc  Said  George,  had  directed ;  and  fir  falling  astern  after  he  the 
said  Evelyn  had  joined  the  squadron,  (meaning  the  said  squadron 
under  the  command  of  the  said  George  as  aforesaid) ;  and  not  keep- 
ing up  in  the  line  of  battle,  after  he,  the  said  Evelyn,  had  cleared 
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the  wreck  of  the  fore-top-mast,  when  he,  the  said  George,  made 
-  the  signal  for  the  line  of  battle  a-breast,  and  bore  down  on  the 
enemy  (meaning  the  said  French  squadron)  at  sun-set ;  by  which 
disobedience  and  neglect,  as  the  said  George  charged  and  alleged, 
the  enemy  (meaning  the  said  Fretich  squadron)  were  enabled  to 
take  their  disabled  ships  in  tow,  to  lead  the  squadron  under  the 
command  of  the  said  George  far  to  leeward  of  the  island,  (meaning 
the  island  of  Saint  Jago,)  to  draw  matters  on  in  such  a  train, 
that  it  became  impossible  to  engage  them  (meaning  the  said 
French  squadron)  with  the  whole  force  of  the  said  squadron 
under  the  command  of  the  said  George  before  the  close  of  day, 
and  in  case  of  following  the  enemy  (meaning  the  said  French 
squadron)  until  the  morning,  or  attacking  them  in  the  night, 
the  said  George  must  have  given  up  all  hopes  of  ever  rejoining 
the  transports  and  East  India  ships  under  the  said  George's  con* 
voy,  whereby  an  opportunity  was  lost  of  improving  the  victory 
the  said  squadron,  under  the  command  of  the  said  George,  had 
obtained :  and  the  said  George,  as  such  commander  in  chief  as 
aforesaid,  afterwards,  to  wit,  on  the  said  2 2d  April,  in  the  year 
aforesaid,  at  Port  Praya  Bay,  otherwise  Port  Praya  Road,  to 
wit,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  out 
of  his  further  malice,  to  the  said  Evelyn,  did,  under  colour  and 
pretence  of  the  said  supposed  crimes  and  o(knccs,falsely,  malici- 
ously, wrongfully,  and  injuriously,  and  without  any  reasonable  or  pro* 
table  came,  put,  and  cause  to  be  put,  him,  the  said  Evelyn,  under 
an  arrest  and  imprisonment,  in  order  that  he,  the  said  Evelyn, 
might  be  tried  by  a  court-martial  for  the  same  supposed  crimes 
and  offences;  and  did  also  wrongfully,  maliciously,  and  injuriously, 
and  without  any  reasonable  or  probable  cause,  under  colour  and  pre- 
tence of  the  said  supposed  crimes  and  offences,  suspend  and  re* 
move  him,  the  said  Evelyn,  from  his  said  office,  post,  and  rank,  of 
captain  and  commander  of  the  said  ship  the  Isis,  until  a  court-maftud 
should  be  held  for  the  trial  of  the  said  Evelyn,  for  the  same  sup- 
posed crimes  and  offences  3  and  maliciously,  and  without  any  rea- 
sonable or  probable  cause,  sent,  and  caused  to  be  sent,  him,  the  said 
Evelyn,  so  being  under  the  said  arrest,  imprisonment,  and  suspen- 
sion, unto  the  East  Indies,  and  from  thence  to  Great  Britain,  in  order 
to  be  tried  by  a  court-martial,  for  the  said  supposed  crimes  and 
offences ;  and  maliciously,  and  without  any  reasonable  or  probable 
cause,  kept,  and  caused  him  the  said  Evelyn  to  be  kept,  under  such 
arrest,  imprisonment,  and  suspension,  for  a  long  space  of  time,  to  writ, 
from  the  said  2id  April  1781  until  the  nth  December  1783,  and 

until 


in  the  Twenty-seventh  Year  of  GEORGE  III. 


497 


until  the  time  of  the  trial  and  acquittal  hereafter  next  mentioned ;      x  ^gg. 
and  the  said  George,  out  of  his  further  malice  towards  him,  the 


said  Evelyn,  and  contriving  and  intending  as  aforesaid,  after-  SaT™M 
wards,  to  wit,  on  the  1st  December  17831  at  London  afore-  John- 
said,  in  the  parish  and  ward  aforesaid,  falsely,  maliciously,  and  STONC> 
without  any  reasonable  or  probable  cause,  caused,  and  procured, 
tie  said  Evelyn  to  be  tried  by  and  before  a  court-martial,  for  that 
purpose  duly  assembled,  on  board  his  Majesty's  ship  Princess  Royal, 
before  John  Montague,  Esquire,  admiral  of  the  "blue  squadron  of 
his  Majesty's  fleet,  &c .  and  others,  for  the  said  supposed  crimes 
and  offences,  and  upon  a  false,  malicious,  and  injurious  charge, 
exhibited  against  the  said  Evelyn,  as  late  commander  of  his 
Majesty's  ship  Isis,  by  the  said  George,  as  late  commander  in 
chief  of  his  said  Majesty's  ships  and  vessels  employed  on  the  said 
•ervice,y»r  delaying  and  discouraging %  the  public  service,  on  which 
he  the  said  Evelyn  was  ordered  on  the  said  16th  April  1781, 
and  for  disobeying  his  the  said  George9 s  verbal  orders,  and  public 
signals,  in  not  causing  the  cable  of  his  Majesty's  ship  Lis,  then 
under  his  the  said  Evelyn's  command,  to  be  cut  or  slipped  im- 
mediately after  his,  the  said  Evelyn's,  getting  on  board  in  order  to 
put  to  sea  after  the  enemy,  (meaning'rhe  said  French  squadron,) 
as  he,  the  said  George,  had  directed,  and  also  for  falling  astern 
and  not  beeping  up  the  line  of  battle  according  to  the  signal  then 
abroad,  after  the  Isis  had  joined  the  squadron,  (meaning  the  said 
squadron  under  the  command  of  the  said  Cfeorge,)  and  cleared  the 
wreck  of  the  fore-top-mast  when  he,  the  said  George,  bore  down 
upon  the  enemy,  (meaning  the  said  French  squadron,)  about  sun- 
set of  the  said  16th  April;  at  which  said  trial,  the  said  court-mar- 
tial, having  heard  the  witnesses  produced  in  support  of  the  said 
charge,  and  by  the  said  Evelyn  in  his  defence,  and  having  heard 
what  the  said  Evelyn  had  to  urge  in  his  defence,  and  having  ma- 
turely and  deliberately  weighed  and  considered  the  whole,  was 
of  opinion  that  it  appeared  to  them,  that  the  said  Evelyn  did  not 
delay  or  discourage  the  public  service,  on  which  he  was  ordered, 
on  the  said  16th  April  1 78 1 ;  That,  from  the  circumstances 
proved  of  the  condition  the  Lis  was  in,  it  appeared  to  the  said 
court-martial,  that  the  said  Evelyn  was  justifiable  in  not  immedi- 
ately cutting  or  slipping  the  cable  of  the  Isis,  after  his  getting  on 
board  her  on  that  day;  and  that,  after  the  wreck  of  the  fore-top- 
mast had  been  cleared,  the  said  Evelyn  did  his  utmost  to  regain  his 
station  in  the  line  of  battles  and  that  the  Lis  was  in  her  station  about 
sun-set  of  that  day ;  the  Court  did  therefore  adjudge  the  said  Evelyn  to 
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1 7  86.  be  honourably  acquitted  of  the  whole  of  the  said  charge,  and  he  was 
thereby  honourably  acquitted  accordingly  ;  by  means  of  which 
said  false,  malicious,  and  wrongful  proceedings  of  the  said  George  f 

John-  he  the  said  Evelyn  not  only  suffered  and  endured  a  long  and 
grievous  imprisonment  for  a  long  space  of  time,  (to  wit),  for  the 
space  of  2  years,  7  calendar  months,  and  19  days,  but  during 
that  time  lost  and  was  deprived  of  divers  sums  of  money,  amounting 
in  the  whole  to  a  large  sum,  (to  wit,)  20,000/.  of  lawful  money 
of  Great  Britain,  which  he  would  otherwise  have  gained,  if  he  bad 
not  been  suspended  and  removed  by  the  said  George  from  his  rank 
and  post  of  captain  and  commander  of  the  said  ship  called  the  Isis, 
from  prizes  and  captures,  which  were  taken  and  made  from 
the  enemy  by  the  said  ship  the  Isis,  and  the  other  ships  of  the 
1  said  squadron,  under  the  command  of  the  said  George,  in  the 
course  of  the  said  service  and  expedition,  and  during  the  said 
arrest  and  suspension  of  him  the  said  Evelyn,  for  the  time 
aforesaid  %  and  also  suffered,  sustained,  and  underwent,  great 
hardships,  from  grief,  vexation,  and  anxiety  of  body  and  mind, 
and  was  thereby  put  to  great  and  heavy  charges  and  expenses 
of  his  money,  amounting  in  the  whole  to  a  large  sum  of  money, 
[to  wit,)  the  sum  of  5000/.  of  like  lawful  money,  in  and  about 
the  defending  himself  against  the  said  false  and  malicious, 
charge  and  accusation  of  the  said  George,  and  the  manifesta- 
tion of  his  innocence  in  the  premises;  and  was  also  thereby 
greatly  aggrieved,  hurt,  and  damnified,  in  his  good  name, 
fame,  character,  and  reputation,  to  wit,  at  London  aforesaid,  in 
the  parish  and  ward  aforesaid. . 

ad  Count.  The  second  count  was  similar  to  the  first,  except  in  this  par- 
ticular, that  it  omitted  to  allege,  as  part  of  the  defendant's 
accusation,  the  consequence  of  die  disobedience  of  the  orders, 
namely,  that  the  enemy  were  enabled  to  take  their  disabled 
ships  in  tow,  tsfc.  and  that  an  opportunity  was  lost  of  improv- 
ing the  victory  which  the  commodore  had  gained. 

3d  Count.  The  third  count,  after  reciting  the  war,  the  expedition  to  Port 
Praya,  the  relative  situation  of  the  parties,  the  engagement,  the 
order  given  to  all  captains  to  cut  or  slip  their  cables,  and  pursue  the 
enemy,  the  putting  to  sea  after  the  enemy,  the  signal  for  the  line 
of  battle,  the  bearing  down  upon  the  enemy,  the  returning  of  the 
squadron  to  Port  Praya  Bay,  proceeded  as follows :  And^whereas  the 
said  George,  as  such  commander  in  chief,  as  aforesaid,  after  the  said 
16th  of  April  1 78 1,  and  whilst  the  said  squadron  remained  under 
the  command  of  the  said  George  in  foreign  parts,  as  aforesaid  (to 

wit) 


in  the  Twenty-seventh  Year  of  GEORGE  III.  499 


Sutton 
again  it 


ITONJC. 


*uit)$  at  the  said  Port  Praya  Bay,  otherwise  Port  Praya  Road,  1786. 
in  the  island  of  Saint  Jago$  as  aforesaid,  (to  wit)  on  the  2  2d  of 
April  1781,  charged  and  accused  the  said  Evelyn  of  being  guilty 
of  other  misconduct  and  neglect  on  the  said  16th  of  April  1781,  John- 
On  the  occasions  and  service  aforesaid,  (that  is  to  say,)  for  dis- 
obedience of  the  verbal  orders  of  the  said  George^  and  of  the  pub- 
lic signals  of  the  said  George,  in  not  cutting  his  cables,  (mean- 
ing the  pables  of  the  said  ship  Lis,)  and  putting  to  sea  after  the 
enemy,  (meaning  the  said  French  squadron,)  as  he  the  said  George 
had  directed,  and  for  falling  a-stern  after  the  said  Evelyn  had 
joined  the  squadron,  and  not  keeping  up  in  the  line  of  battle 
after  he  the  said  Evelyn  had  cleared  the  wreck  of  the  fore-top- 
mast, when  he  the  said  George  made  the  signal  for  the  line  of 
battle  a-breast,  and  bore  down  on  the  enemy,  (meaning  the  said 
French  squadron,)  at  sun-set ;  by  which  disobedience  and  neglect, 
as  the  said  George  charged  and  alleged,  the  enemy  (meaning  the 
said  French  squadron)  were  enabled  to  take  their  disabled  ship  in 
tow,  to  lead  the  squadron  under  the  command  of  the  said  George 
far  to  leeward  of  the  island,  (meaning  the  island  of  Saint  J<*go%) 
to  draw  matters  on  in  such  a  train,  that  it  became  impossible  to 
engage  them,  (meaning  the  said  French  squadron,)  with  the  whole 
force  of  the  said  squadron  under  the  command  of  the  said  George 
before  the  close  of  day,  and  in  case  of  following  the  enemy, 
(meaning  the  said  French  squadron,)  until  the  morning,  or  at- 
tacking them  in  the  night,  the  said  George  must  have  given  up 
all  hopes  of  ever  rejoining  the  transports  and  East  India  ships 
under  the  said  George's  convoy,  whereby  an  opportunity  was  lost 
of  improving  the  victory  the  said  squadron  under  the  command 
of  the  said  George  had  obtained ;  and  upon  the  said  charge  did 
then  and  there  put,  and  cause  to  be  put,  the  said  Evelyn  under 
an  arrest  and  imprisonment,  in  order  to  be  tried  by  a  court- 
martial  for  the  said  last-mentioned  supposed  misconduct  and  ne 
gleet;  and  upon  the  said  charge  did  also  then  and  there  suspend 
and  remove  the  said  Evelyn  from  his  place,  rank,  and  station  of 
captain  and  commander  of  the  said  ship  the  Lis,  until  such  court- 
martial  could  be  held  for  the  trial  of  the  said  Evelyn :  And,  al- 
though it  was  the  duty  of  the  said  George,  as  such  commander  in  chief 
as  aforesaid)  to  have  bolden,  or  caused  to  have  been  holden,  a  court- 
martial  for  the  trial  of  the  said  Evelyn,  for  the  said  supposed  neg- 
lect and  misconduct  of  the  said  Evelyn,  when  and  so  soon  as  be 
reasonably  and  conveniently  could,  after  the  said  charge »,  arrest l,  and  sus- 
pension :  And  although  the  said  George,  as  such  commander  in  chief  \ 
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might  reasonably  and  conveniently  ',  after  the  said  charge >  arrest,  ani sus- 
pension >  have  holdenf  and  cause  to  have  been  holden,  a  court-martial  for 
the  trial  of  the  said  Evelyn,  for  the  said  supposed  neglect  and  mis- 
conduct, during  the  stay  of  the  said  squadron  under  the  command  of 
the  said  George  at  Port  Pray  a  Bay,  otherwise  Port  Praya  Road,  as 
aforesaid,  as  well  as  often  after  the  departure  of  the  same  squadron 
from  Port  Praya  Bay,  otherwise  Port  Praya  Road,  aforesaid,  whilst 
the  same  remained  under  the  command  of  the  said  George,  in  foreign 
parts  as  aforesaid,  there  being,  during  all  such  time,  a  competent 
number  of  officers,  of  and  in  the  said  squadron  under  the  command 
of  the  said  George,  to  compose  such  court-martial:  And  although 
the  said  George  was,  during  that  time,  frequently  requested  by 
the  said  Evelyn,  to  hold,  and  cause  to  be  holden,  such  court- 
martial  for  the  trial  of  the  said  Evelyn  as  aforesaid,  to  wit  at 
London  aforesaid,  in  the  parish  and  ward  aforesaid:  Yet  the  said 
George,  v>ell  knowing  the  premises,  but  contriving,  and  wrong* 
fully,  injuriously,  and  maliciously,  intending  to  hurt,  aggrieve, 
vex,  oppress,  injure,  and  damnify,  the  said  Evelyn,  and  to  cause 
him  to  be  kept  under  such  arrest  and  imprisonment,  and  to  be 
suspended  and  removed  from  his  said  rank,  station,  post,  and 
office,  of  captain  and  commander  of  the  said  ship  the  Lis,  for  a 
long  and  unreasonable  space  of  time  *,  and  during  such  time  to  de- 
prive the  said  Evelyn  of  the  benefits,  profits,  and  advantages  ap- 
pertaining to  such  rank,  station,  post,  and  office, and  to  injure  him 
in  his  good  name,  fame,  character,  and  reputation,  and  to  bring 
him  into  great  contempt  and  infamy  among  all  the  officers  and 
men  of  his  said  Majesty's  squadron,  under  the  command  of  the 
said  George  as  aforesaid ;  he  the  said  George  wilfully,  wrongfully, 
and  injuriously,  and  contrary  to  the  duty  of  the  said  George  as  such 
commander  in  chief  as  aforesaid,  omitted,  neglected,  and  re- 
fused to  hold,  or  cause  to  be  holden,  a  court-martial  for  the  trial 
of  the  said  Evelyn  as  aforesaid,  during  the  stay  of  the  said  squa- 
dron under  the  command  of  the  said  George  at  Port  Praya  Bay, 
otherwise  Port  Praya  Road,  as  aforesaid,  or  at  any  time  after  the 
departure  of  the  same  squadron  from  Port  Praya'Bay,  other- 
wise Port  Praya  Road,  as  aforesaid,  whilst  the  same  remained 
under  the  command  of  the  said  George  in  foreign  parts  as  afore- 
said; and  thereby  wilfully,  wrongfully,  and  injuriously,  kept  and 
detained  him  the  said  Evelyn  so  under  the  said  arrest,  imprison- 
ment, and  suspension,  for  a  long  and  unreasonable  space  of  time, 
and  until  the  trial  and  acquittal  hereafter  mentioned ;  and  the  said 
Evelyn  says,  that  he  the  said  Evelyn  afterwards,  (to  wit,)  on  the  1  st 
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of  December,  1 783,  to  wit  at  London  aforesaid,  in  the  parish  and  1786* 
ward  aforesaid,  was  tried  by  a  court-martial,  duly  assembled  and 
held  in  that  behalf,  for  the  said  supposed  neglect  and  misconduct, 
and  was  by  the  said  court-martial  then  and  there  honourably  ac- 
quitted thereof;  by  means  of  which  said  wilful,  wrongful,  and 
injurious  neglect,  omission,  and  refusal  of  the  said  George,  to  hold, 
or  cause  to  be  holden,  a  court-martial  for  the  trial  of  the  said 
Evelyn  as  aforesaid,  in  a  reasonable  and  convenient  time  as  afore- 
said, he  the  said  Evelyn  not  only  suffered  and  endured  a  long  and 
unreasonable  imprisonment,  but  during  that  time  lost  and  was  de- 
prived of  divers  sums  of  money,  amounting  in  the  whole  to  a  large 
sum,  (to  wit,)  20,000/.  which  he  would  have  gained  if  be  had  been 
tried  as  aforesaid  in  a  reasonable  and  convenient  time  after  the  said  ar- 
rest and  suspension,  from  prizes  and  captures  which  were  taken  and 
made  from  the  enemy  by  the  said  ship  the  Isis,  and  other  ships  of  the  said 
squadron,  under  the  command  of  the  said  George,  in  the  course  of 
the  said  service  and  expedition ;  and  also  suffered,  sustained,  and 
underwent  great  hardships,  pain,  grief,  vexation,  and  anxiety  of 
body  and  mind,  and  was  thereby  put  to  great  and  heavy  charges 
and  expenses  of  his  money,  and  was  greatly  aggrieved,  hurt,  and 
damnified,  in  his  good  name,  fame,  character,  and  reputation,  to 
wit,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid. 

The  fourth  count  differed  from  the  third  in  the  same  manner  4th  Count 
that  the  second  differed  from  the  first. 

To  this  the  defendant  pleaded  the  general  issue. 

This  cause  was  twice  tried  before  the  Chief  Baron  at  Guildhall, 
by  special  juries;  on  the  former  of  which  the  jury  found  a  ver- 
dict for  the  plaintiff,  with  5000/.  damages,  and  on  the  latter 
they  gave  6000/. 

Afterwards  a  motion  was  made  in  the  Court  of  Exchequer, 
in  arrest  of  judgment,  which,  after  a  very  elaborate  discussion,  . 
was  refused.    And,  in  the  absence  of  the  Chief  Baron,  who  was 
indisposed, 

Eyre,  Baron,  delivered  the  unanimous  opinion  of  the  Court:    jmmt  15th, 

In  this  case  of  Sutton  against  Johnstone,  it  has  been  moved  to  I7  5' 
arrest  the  judgment,  upon  objections  taken  to  the  first  and  third 
counts  in  the  declaration. 

It  is  an  action  on  the  case  brought  by  the  plaintiff,  cap- 
tain of  the  his  ship  of  war,  one  of  the  squadron  under  the  com- 
mand of  the  defendant:  And  the  first  count  imputes  to  the 
defendant  the  having  maliciously,  and  without  probable  cause, 
charged  the  plaintiff  with  the  crimes  of  disobedience  of  orders, 
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and  the  delay  of  the  public  service  in  which  the  squadron  was 
'  engaged  -  and,  upon  that  charge,  having  put  him  under  arrest, 
suspended  him  from  his  command,  sent  him  under  arrest  to  the 
East  Indus,  and  from  thence  to  Great  Britain*  in  order  to  be 
tried ;  and  having  maliciously,  and  without  probable  pause, 
kept  him  under  arrest  till  his  trial ;  and  having  maliciously,  and 
without  probable  cause,  procured  him  to  be  tried  by  a  court- 
martial,  upon  a  false,  malicious,  and  injurious  charge, 
.  This  being  the  ground  of  the  action,  expressed  in  the  first 
count  of  the  declaration,  it  is  objected,  in  arrest  of  judgment, 
that  no  action  for  a  malicious  prosecution  will  lie  for  a  subor- 
dinate officer  against  the  commander  of  a  squadron  for  improper 
conduct  while  under  his  command  ;  or,,  as  put  by  one  of  the 
counsel,  no  action  lies  for  a  subordinate  officer  against  his  supe- 
rior officer,  for  an  act  done  in  the  course  of  discipline,,  and 
under  powers  incident  to  his  situation. 

These  propositions  have  been  supported  by  arguments  drawn 
from  die  analogy  the  case  is  supposed  to  bear  to  the  case  of 
judges,  jurors,  and  the  attorney-general  in  respect  of  his  power 
to  file  informations  en  officio,  and  from  general  principles  of  pub- 
lic policy  and  convenience ;  and  they  have  been  rested  upon 
those  grounds,  there  being  no  adjudged  case  or  other  authority 
in  our  law,  that  can  be  made  to  bear  upon  the  point,  so  as  to  give 
it  any  support :  On  the  contrary,  it  was  necessary  to  press  into 
the  service  distinctions  and  refinements,  in  order  to  take  the  case 
out  of  the  class  of  adjudged  cases  bearing  very  strongly  the 
other  way.  The  cases  I  allude  to  are  those  of  Wall  and  Af  No- 
mura (a),  and  Fabrigas  and  Mostyn  (b) ;  which  being  cases  in 
which  one  species  of  action  is  supported  against  military  men  in 
command,  in  one  instance  by  a  subordinate  officer,  in  the  other 
by  a  person  subject  to  the  powers  incident  to  the  situation  of 
those  military  men  in  command,  for  acts  done  by  colour  of  their 
authority,  or,  in  the  language  of  one  of  the  propositions,  under 
die  powers  incident  to  their  situation,  it  does  not  readily  occur, 
why  another  species  of  action,  differing  from  those  in  form 
rather  than  in  substance,  should  not  also  be  sustained.  These 
cases  certainly  cut  up  all  argument  drawn  from  public  policy 
and  convenience ;  because  public  policy  and  convenience,  if 
they  operate  at  all,  must  operate  with  strength  sufficient  to  bar 
one  species  of  action  as  much  as  another. 

(*)  Sitting,  after.  JtffcJvdbw  17S3,  at  m$tmimsitr$  #r.  Lot*  Mm$M    Vide 
P»M36.  (4)  Cmufi.  161. 
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The  Court  never  had  a  difficulty  upon  this  part  ©£  the  case* 
The  principle  of  the  action,  which  is  pretty  clearly  ascertained 
in  the  two  cases  of  SavilU  v.  Roberts  (a),  and  Jones  v.  Gwynn  (A), 
is  general  and  universal.  In  the  cases  alluded  to  of  judges  and 
jurors,  it  cannot  apply,  because  the  law  gives  faith  and  credence 
to  what  they  do;  and  therefore,  there  must  always,  in  what  they 
do,  be  cause  for  it ;  and  there  never  can  be  any  malice  in  what 
they  do.  The  presumption  of  law*  that  judges  and  jurors,  do 
nothing  causelessly  and  maliciously,  does  not  derogate  from  the 
universality  of  the  principle,  "  that  where  it  can*  be  shewn  that 
one  man  has  causelessly  and  maliciously  accused  another  of  a 
crime,  or  has  otherwise  vexed  him  by  causelessly  and  malici- 
ously exercising  upon  him,  to  his  damage,  powers  incident  to 
his  situation  of  superior,  the  injured  party  is  entitled  to  redress 
by  this  species  of  action.'9  The  commander  in  chief  of  a  squa- 
dron of  ships  of  war  is  in  the  condition  of  every  other  subject 
of  this  country,  who,  being  put  in  authority,  has  responsibility 
annexed  to  his  situation. 

The  propositions,  which  attempt  to  establish  a  distinction  for 
him,  are  dangerously  loose  and  indefinite.  It  is  said,  subordi- 
nate officers  may  be  brought  to  a  court-martial  for  improper 
conduct,  and  that  no  action  lies  for  any  thing  done  in  a  course 
of  discipline,  or  under  powers  incident  to  situation.  If,  by  #m- 
proper  conduct,  be  meant  a  breach  of  the  articles  for  the  govern- 
ment of  the  navy,  if,  by  a  course  of  discipline ',  be  meant  exacting 
that  which  the  discipline  of  the  navy  requires*,  if,  by  what  is  done 
under  powers,  be  meant  that  which  is  warranted  to  be  done  under 
those  powers;  it  will  be  agreed  simply,  for  doing  any  of  those  acts 
no  action  will  lie;  for  those  are  lawful  acts  in  themselves,  and 
there  is  nothing  added  to  make  them  unlawful  in  the  particular 
case.  But  in  respect  of  the  first  branch  of  this  propostion,  if  it 
be  meant  that  a  commander  in  chief  has  a  privilege  to  bring  a 
subordinate  officer  to  a  court-martial  for  an  offence  which  he 
knows  him  to  be  innocent  of,  under  colour  of  his  power,  or  of  the 
duty  of  his  situation  to  bring  forward  inquiries  into  the  conduct 
of  his  officers,  the  proposition  is  too  monstrous  to  be  debated* 

Under  the  second  branch  of  it,  it  may  not  be  fit,  in  point  of 
discipline,  that  a  subordinate  officer  should  dispute  the  commands 
of  his  superior,  if  he  were  ordered  to  go  to  the  mast-head :  but 
if  the  superior  were  to  order  him  thither,  knowing  that,  from 
some  bodily  infirmity,  it  was  impossible  he  should  execute  the 

(*)  Gilb.  Jty.  165.  0)  XO  M«L  X4& 
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order,  and  that  he  must  infallibly  break  his  neck  in  the  attempt, 
and  it  were  so  to  happen,  the  discipline  of  the  navy  would  not 
protect  that  superior  from  being  guilty  of  the  crime  of  murder. 
And  one  may  observe  in  general,  in  respect  of  what  is  done  un- 
der powers  incident  to  situations,  that  there  is  a  wide  difference 
between  indulging  to  situation  a  latitude  touching  die  extent  of 
power,  and  touching  the  abuse  of  it.  Cases  may  be  put  of  situa- 
tions so  critical  that  the  power  ought  to  be  unbounded  :  but  it 
is  impossible  to  state  a  case  where  it  is  necessary  that  it  should  be 
abused;  and  it  is  the  felicity  of  those  who  live  under  a  free  con- 
stitution of  government,  that  it  is  equally  impossible  to  state  a 
case  where  it  can  be  abused  with  impunity.  The  counsel  for  the 
defendant  were  disposed  to  agree  to  this  general  doctrine,  pro- 
vided that  the  question  was  not  to  be  discussed  in  an  action  at 
law,  which  unavoidably  brings  the  inquiry  into  a  matter  of  fact 
before  a  jury.  We  enter  into  all  the  difficulties  in  the  situation 
of  an  officer,  whose  honour  and  fortune  may  come  to  be  so  staked. 
In  this  particular  case  they  have  had  their  weight  with  us  ;  the 
decision  has  not  been  a  hasty  one;  but  considerations  of  this  na- 
ture cannot  exclude  the  established  jurisdiction  of  the  country:  on 
the  contrary  those  jurisdictions  must  be  presumed  to  be  equal*  tQ 
their  functions;  it  must  be  presumed  that  they  will  do  their  duty 
honestly  ;  if  they  do,  no  man  can  have  much  to  fear.  To  situa- 
tions which  require  indulgence,  they  will  shew  it ;  but,  be  the 
risk  more  or  less,  all  men  hold  their  situations  in  this  country 
upon  the  terms  of  submitting  to  have  their  conduct  examined  and 
measured  by  that  standard  which,  the  law  has  established.  Men 
of  honour  will  do  their  duty  and  will  abide  the  consequences. 

We  decide  against  this  first  objection,  upon  the  mere  abstract 
state  of  it,  without  referring  to  the  particular  case  made  upon  this 
record;  which  is  certainly  the  most  advantageous  way  of  consider- 
ing it  for  the  defendant ;  for  undoubtedly  upon  this  record, 
which  must  now  be  taken  to  be  proved,  there  is  a  strong  case 
stated  of  hardship,  if  not  of  wrong,  injustice,  and  violence.  Be- 
fore I  leave  this  head  of  objection,  I  will  observe  upon  an  order 
of  the  justices  of  gaol  delivery,  which  is  printed  at  the  end  of 
KelyngSs  Reports,  from  whence  it  was  inferred  that  the  Court 
have  thought  themselves  at  liberty  to  control  this  species  of 
action ;  but  the  nature  of  that  control,  which  was  the  with- 
holding of  the  evidence,  rather  proves  that  the  action  itself  was 
thought  to  be  beyond  the  reach  of  any  control ;  in  truth,  it  seems 
to  be  nothing  more  than  substituting  a  particular  licence  to  give 
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copies  upon  motion,  to  the  general  licence  which  the  officer  of     1 786. 

the  Court  had  been  permitted  to  assume ;  both  founded  upon  the 

absolute  power  of  the  Court  over  the  records  of  their  proceedings  Sv™£ 
for  felony,  while  they  remained  in  their  custody.  The  object  of  Jobh- 
this  order,  and  of  many  of  the  expressions  we  meet  with  in  our 
book*|  tending  to  discourage  this  species  of  action,  could  not  be 
to  protect  any  particular  class  of  cases  from  being  made  the  sub- 
ject of  the  action;  but  were  to  prevent  a  frivolous  and  vexatious 
action  of  this  species  being  brought  in  any  case. 

The  next  objection  taken  to  this  count  was,  that,  this  being 
an  action  founded  on  the  want  of  probable  cause  for  making  the 
charge,  the  action  fails  j  because  upon  the  face  of  the  record, 
and  upon  the  plaintiffs  own  shewing,  there  was  probable  cause. 
It  is  upon  the  face  of  the  sentence  of  the  court-martial  that  the 
probable  cause  is  said  to  appear \  part  of  the  charge  being  for 
disobedience  of  orders,  in  not  slipping  the  cable  of  the  Lis,  im- 
mediately after  the  plaintiff  got  on  board :  the  language  of  the 
sentence  is,  that,  from  the  circumstances  proved  of  the  condition 
the  Isis  was  in,  it  appeared  to  the  court-martial  that  the  plain- 
tiff was  justifiable  in  not  immediately  cutting  or  slipping  the  cable 
after  his  getting  on  board ;  from  whence  it  was  collected,  that 
it  appears  that  the  plaintiff  did  disobey  the  orders  of  the  de- 
fendant, and  that  he  was  driven  to  justify  himself  by  circum- 
stances, and  that  his  acquittal  proceeded,  not  upon  the  ground  of 
his  not  having  disobeyed,  but  on  the  ground  of  his  justification. 

Upon  this  part  of  the  case  there  has  been  some  hesitation 
amongst  us.  A  case  not  cited  in  the  argument  at  the  bar,  as  I 
recollect,  but  which  occurred  to  us  in  the  searches  that  have 
been  made,  gave  considerable  countenance  to  the  objection.  The 
case  I  refer  to  is  that  of  Reynolds  v.  Kennedy,  reported  in  Wil- 
son (a).  It  was  a  case  in  error  from  the  King's  Bench  in  Ire- 
land: an  action  was  brought  for  maliciously,  and  without  pro- 
bable cause,  prosecuting  for  condemnation  brandy  seized  as  for- 
feited; the  declaration  stated  that  the  brandy  was  condemned  by 
the  sub-commissioners,  and  that  that  condemnation  was  most 
rightfully  reversed,  on  appeal  to  the  commissioners.  • The  judg- 
ment was  arrested  in  the  Court  of  King's  Bench  in  Ireland,  and 
that  judgment  affirmed  here ;  and  it  was  said  by  Lord  Chief 
Justice  Lee,  "  the  plaintiff  his,  by  his  own  declaration,  shewn 
"  that  the  prosecution  was  not  malicious,  because  the  sub-com- 
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17*6,  *  misskmers  gave  judgment  for  die  defendant;  and  therefore  we 
"  cannot  infer  any  malice  in  him."  Perhaps  it  would  have  been 
more  correctly  stated,  if  they  had  said,  and  therefore  we  will  infer 

Joan-  that  there  was  probable  cause  fir  prosecuting  that  brandy  to  condmna- 
ti$n.  To  my  apprehension,  I  confess,  the  fact  of  the  orders 
having  been  disobeyed  seems  fairly  to  be  collected  from  the  sen- 
tence, which  takes  upon  itself  to  justify  the  not  obeying,  and  to 
make  that  the  ground  of  the  acquittal.  If  the  state  and  condition 
of  a  ship  be  such  that  an  order  given  cannot  be  obeyed,  the  not 
obeying  in  that  case  is  not  disobedience,  and  requires  no  justifica- 
tion ;  but  there  ought  to  be  an  acquittal  upon  the  ground  of  the 
charge  of  disobedience  not  being  made  out.  But  if  a  subordinate 
officer,  having  received  an  order  which  might  be  obeyed,  does  not 
obey,  because,  regard  being  had  to  the  state  and  condition  of  his 
ship,  he  is  of  opinion  that  such  an  order  ought  not  to  have  been 
issued  to  him,  in  this  case  the  not  obeying  is  disobedience,  in  my 
apprehension,  and  he  would  be  to  justify  himself  as  he  could. 

The  sentence  not  being  examinable  here,  I  am  relieved  from  die 
difficulty  of  comprehending  what  circumstances  can  amount  to  a 
justification  of  a  subordinate  officer,  in  disobeying  the  carder  of 
his  superior.  We  are  bound  by  the  sentence  to  understand  die 
plaintiff  in  this  case  to  stand  justified.  But  the  question  it,  whe- 
ther we  are  not  also  bound  to  conclude,  from  this  sentence,  that  he 
did  in  fact  disobey  i  and  whether  that  be  not  probable  cause  for 
bringing  him  to  a  court-martial,  there  to  justify  himself  for  that 
disobedience  f  Doubtless  a  court-martial  is  not  bound  to  express 
itself  in  strict  technical  language,  and  this  court-martial  may  have 
used  in  this  case  the  word  justifiable  in  some  sense  different  from 
our  notion  of  justification :  but  having  acquitted  die  plaintiff 
generally  of  the  charge  of  delaying  the  public  service,  which  was 
one  of  the  two  specific  charges  brought  against  him,  and  having 
made  this  special  acquittal  upon  the  charge  of  disobedience  of  or. 
ders,  it  does  seem  as  if  they  meant  to  say  that  he  did  not  delay 
the  public  service,  bat  that  he  did  disobey  the  order,  and,  for  some 
reason  satisfactory  to  them,  was  justified  in  that  disobedience.  If 
this  be  the  true  meaning  of  the  sentence,  will  not  the  fact  of  dis- 
obedience tli  us  established  be  a  probable  cause  for  bringing  him 
to  a  court-martial  f  If  the  defendant  is,  upon  this  declaration,  to 
be  taken  to  be  ignorant,  or  if  he  is  not  averred  to  be  cognizant, 
of  all  the  circumstances  which  constituted  the  justification,  I 
should  in  that  case  hold  most  clearly  that  it  would  be  probable 
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Cause.  Reasonable  suspicion  was  probable  cause  in  the  ancient 
proceedings  in  conspiracy :  There  is  more  than  suspicion  here,  the  * 
corpus  delicti  in  this  case  stands  confessed.  It  is  averred  against  the 
defendant  in  this  declaration  that  he  knew  the  ship  had  received 
damage,  that  he  knew  that  the  plaintiff  obeyed  his  orders  as  far 
as  the  state  and  condition  of  his  ship  would  permit ;  but  it  is  not 
averred  that  he  knew  the  circumstances  of  the  state  and  condition 
of  die  ship,  which  were  proved  to  the  court-martial,  upon  which 
the  justification  is  built.  This  undoubtedly  is  rather  critical:  but 
what  if  the  defendant  were  taken  to  be  cognizant  of  all  the  cir- 
cumstances of  the  state  and  condition  of  the  ship  proved  to  the 
court-martial ;  did  he  know  or  was  he  bound  to  know  that  they 
would  amount  to  a  justification  in  the  judgment  of  the  court-mar- 
tial ?  In  our  law,  justification  is  a  conclusion  of  law,  which  neces- 
sarily results  from  a  given  state  of  facts ;  and  yet  I  doubt,  whether 
if -a  iiian  were  to  indict  one  for  murder,  who  had  committed  ho- 
micide, under  circumstances  within  the  knowledge  of  the  prose- 
cutor, which  made  it  justifiable,  it  could  be  said  that  there  was 
no  probable  cause  for  preferring  that  indictment.  But  I  am  not 
sure  that  justification  in  the  law  martial  is  a  matter  of  equal  cer- 
tainty in  its  nature,  so  as  to  impute  to  the  defendant  a  knowledge 
that  he  was  prosecuting  in  a  case,  where,  of  necessity,  there  must 
be  an  acquittal  upon  the  ground  Of  justification,  the  fact  of  the 
charge  being  established.  These  are  questions  of  moment  and 
difficulty,  upon  which,  I  have  already  said,  we  have  hesitated  ; 
and  we  shall  not  now  give  an  opinion  upon  them ;  because,  Upon 
consideration,  we  are  of  opinion,  that  admitting,  for  the  sake  of 
the  argument,  that  probable  cause  did  appear  upon  this  re- 
cord for  making  a  charge  of  disobedience  of  orders,  it  cannot 
operate  to  arrest  this  judgment. 

The  defendant  is  charged,  by  this  count  in  the  declaration, 
With  having  maliciously,  and  without  probable  cause,  brought 
the  plaintiff  to  a  court-martial  upon  one  entire  charge,  but  con- 
sisting  of  two  distinct  articles  under  two  separate  articles  for  the 
government  of  the  navy ;  the  first,  for  delaying  the  public  ser- 
vice ;  the  second  for  disobedience  of  orders.  I  have  observed 
that  the  sentence  of  the  coutt-martial  acquits  him  generally  of 
the  first.  They  say  he  did  not  delay  the  service.  It  is  impos- 
sible therefore  to  find  in  the  sentence  probable  cause  for  this 
part  of  the  charge.  Then  it  will  stand  thus;  the  plaintiff  charges 
the  defendant  with  having  maliciously,  and  without  probable 
cause,  brought  the  plaintiff  to  a  court-martial  upon  one  charge, 
for  Which  there  was  no  probable  cause,  and  upon  another  charge, 
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1786.     for  which  there  was  probable  cause ;  the  declaration  is  there* 
toxtfelo  de  se  with  respect  to  the  latter,  but  good  as  to  the  for- 


against  mcr*  In  that  <***>  aft«  a  verdict,  the  jury  must  be  taken  to 
Johh-  have  given  damages  for  that  part  of  the  case  only  which  is  ac- 
tionable. This  is  familiar  in  the  case  of  the  action  for  words. 
The  words  in  one  count  may  consist  of  several  distinct  para- 
graphs or  periods,  some  actionable,  some  not ;  it  is  no  objection, 
after  a  verdict,  that  some  of  the  words  given  in  evidence,  and 
charged  in  that  count,  are  not  actionable ;  if  there  be  actiona- 
able  words  to  which  the  damages  can  be  applied,  the  jury  are 
presumed  to  have  given  their  damages  for  the  words  which  are 
actionable.  It  is  enough  to  sustain  a  judgment  upon  this  count, 
that  a  cause  of  action  appears  in  it ;  that,  which  does  not  amount 
to  a  cause  of  action,  is  merely  surplusage. 

It  is  further  objected  to  this  count  that  the  assignment  of  the 
special  damage  is  ill  laid.     The  count  states,  that  the  plaintiff  bet 
a  large  sum  of  money,  viz.  20,000/.  which  he  would  have  gained, 
if  he  had  not  been  suspended  and  removed  from  his  rank  and 
post  of  captain  of  the  Isir,  from  prizes  taken  by  the  Lis  and  the 
other  ships  of  the  squadron,  in  the  course  of  the  service,  and  during 
his  arrest  and  suspension.  It  is  objected  that  there  is  no  averment 
or  allegation  of  title  to  prize-money ;  that  it  does  not  follow  from 
the  fact  stated  that  the  prize-money  was  lost ;  that  by  law  the 
prize  money  was  not  lost,  and  that  the  jury  have  therefore  found 
damages  which  by  law  could  not  be  found.     We  are  clearly  of 
opinion  that  this  objection  must  be  over- ruled.    The  damages 
are  well  assigned  by.  stating  that  the  loss  happened  by  reason  of 
the  wrong  complained  of ;  the  rest  is  matter  of  evidence ;  and  if 
any  thing  which  can  now  be  suggested  would  have  proved  the  loss 
to  have  happened  by  that  mean,  after  verdict  we  must  suppose 
that  proof  to  have  been  given.    The  objection  therefore  resolves 
itself  into  the  last  branch  of  it,  viz.  that  the  jury  have  found  da- 
mages which  could  not  possibly  arise  in  the  case,  and  could  not 
therefore,  by  law,  be  found.    To  support  which  proposition,  it 
has  been  argued  that  a  suspended  captain  is  entitled  to  the  prize- 
money  for  captures  made  during  the  time  of  his  suspension.  The 
proclamation  must  be  the  rule  by  which  this  point  is  to  be  deci- 
ded.   By  the  proclamation,  the  captain  of  a  Kings  ship,  who 
shall  be  actually  on  board  at  the  taking  of  any  prize,  shall  have  a 
certain  proportion.  Is  one  who  had  been  suspended  and  removed 
from  his  rank  and  post  of  captain,  and  was  in  that  state  of  sus- 
pension when  the  prize  was  taken,  the  captain  of  such  ship  actu- 
ally on  board  at  the  taking  of  such  prize  ?  J  t  is  enough  to  state 
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die  question  ;  it  answers  itself.     Not  having  original  jurisdic-     1786. 
tion  in  matter  of  prize,  we  cannot  decide  that  question  so  as  to  ■ 

affect  the  right  of  prize-money  ;  but  we  are  obliged  to  decide  it  S°^N 
as  far  as  it  is  incidental  matter  in  this  cause,  and  for  the  purpose  Johk- 
of  this  cause.  And  premising  this,  we  hold,  in  this  case,  that 
the  plaintiff,  by  reason  of  his  suspension  and  removal,  did  lose 
the  prize-money  which  he  would  have  gained  from  prizes  taken 
by  the  Lis  and  other  ships  during  his  suspension,  and  conse- 
quently that  this  is  well  assigned  as  special  damage  in  this  action. 

It  is  objected  to  the  third  count  of  this  declaration,  the  griev- 
ance complained  of  in  which  is,  the  refusing  and  neglecting  to 
hold  a  court-martial  for  the  trial  of  the  plaintiff,  while  the  squa- 
dron  was  under  the  defendant's  command,  and  then  keeping  him 
under  arrest  till  his  trial  in  Great  Britain,  that  this  is  damnum  sine 
injuria*  s  that  the  law  has  fixed  no  time,  short  of  the  term  of 
three  years,  within  which  courts-martial  are  to  be  held ;   and 
therefore  it  could  not  be  the  duty  of  the  commander  to  hold  a 
court-martial  at  any  time  within  that  period,  or  so  soon  as  he 
reasonably  and  conveniently  could  after  the  charge  exhibited,  and 
consequently  that  the  averments,  that  it  was  the  duty  of  the  de- 
fendant to  hold  such  court-martial ;  that  the  defendant  might 
reasonably  and  conveniently  have  held  a  court-martial  *,  and  that 
he  wilfully,  wrongfully,  and  injuriously,  and  contrary  to  his 
duty,  omitted,  neglected,  and  refused,  to  hold  such  court  mar- 
tial ;  cannot  give  to  the  plaintiff  a  cause  of  action.    The  answer 
to  this  objection  is,  that  every  breach  of  a  public  duty,  working 
wrong  and  loss  to  another,  is  an  injury,  and  actionable ;  that  the 
three  years  are  only  a  limitation  of  time,  beyond  which  no  court- 
martial  shall  be  held  ;  consistent  with  which  it  maybe  the  duty 
of  those  who  have  power  to  hold  courts-martial  to  hold  them 
within  a  much  shorter  space.  %  It  is  a  familiar  qualification  of 
powers  of  various  kinds,  that  they  should  be  executed  within  a 
reasonable  time.     Suspension  and  arrest  being  incident  to  the 
power  of  holding  a  court-martial,  it  seems  an  essential  ingredient 
in  such  a  power/and  absolutely  necessary  to  qualify  the  rigour  of 
it,  that  it  should  be  executed  in  a  reasonable  time ;  otherwise  a 
power  of  holding  a  court-martial  would  necessarily  involve  in  it  a 
power  to  imprison  for  three  years  previous  to  the  trial,  which  could 
not  be  borne.  The  usage  of  the  navy  might  have  made  it  the  duty 
of  the  commander  in  chief,  in  a  case  where  it  did  not  speak  $0 
strongly  for  itself :  how  it  becomes  his  duty,  is  to  be  shewn  in 
evidence,  in  proof  of  the  averment  that  it  was  his  duty,  and, 
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1 f96.  after  verdict,  finding  that  it  was  his  duty,  must  be  taken  10  hi* 
been  sufficiently  proved*  It  must  also  be  taken  to  have  been 
proved  that  there  was  no  impediment  in  the  way ;  and  tinder 

John-  these  circumstances,  the  not  holding  a  court-martial)  and  the 
plaintiff's  having  sustained  loss  and  damage  thereby,  both  whiA 
circumstance*  we  must  consider  as  proved,  constitute  *  good 
cause  of  action,  upon  which  judgment  may  be  now  given. 

The  Court  are  therefore  of  opinion,  that  the  rule  for  attest- 
ing  this  judgment  is  to  be  discharged. 

Rule  dtochftlged. 


In  Michaelmas  Term  1785  the  Defendant  brought  a 
Writ  qf  Lrror  in  the  Exchequer-Chamber. 

John-         Afterwards,  U  wif,  on  Tuesday  the  15th  day  of  Ntmmhr,  fa 

7gZ,t     this  *»°*  term,  before  Edw.  Ld.  Tburle+>$  Ld.  High  Gbaocdlor 

Sutton,   of  Great  Brkamy  there  being  no  treasurer,  in  the  chamber  of 

jji  £xror« 

counsel  nigh  the  said  exchequer,  called  the  exchequer* 
comes  the  aforesaid  G.  Johnstone,  by  R.  Jortin  his  attorney* 
says,  that  in  the  record  and  proceedings,  and  also  in  die 
Error*.  ing  the  judgment  aforesaid,  there  is  manifest  error  in  Una*  * 
«/,  that  by  the  record  aforesaid  it  appears,  that  the  dedanatkn 
aforesaid,  and  the  matters  therein  contained,  are  not  suttricnf  fa 
law  for  the  said  Evelyn  to  have  of  maintain  his  said  action  against 
the  said  George  *  and  so  the  judgment  aforesaid,  in  form  aforesaid 
rendered,  and  all  the  proceedings  thereon,  are  wholly  void  wml 
erroneous  in  law.  There  is  also  error  in  this,  that  by  the  record 
aforesaid  it  appears,  that  the  judgment  aforesaid,  in  form  aforesaid 
rendered,  was  rendered  for  the  said  Evelyn  against  the  said  G*rg#, 
whereas,  by  the  law  of  the  land  of  this  kingdom  of  England^  that 
judgment  ought  to  have  been  rendered  for  the  said  George  against 
the  said  Evelyn.  There  is  also  manifest  error  in  this*  that*  in 
giving  the  judgment  aforesaid,  damages  have  been  assessed  against 
the  said  George  generally  for  all  and  each  of  the' said  supposed  of- 
fences in  the  said  declaration  mentioned  •,  whereas  it  manifestly 
appears  in  and  by  the  said  declaration  and  record,  that  the  said 
Gorge  had  reasonable  and  probable  cause  to  arrest,  suspend,  aad 
bring  the  said  Evelyn  to  a  trial  by  a  court-martial.  There  is  also 
manifest  error  in  this,  that,  in  giving  the  judgment  aforesaid, 
the  said  Barons  of  the  Exchequer  have  decided  upon  a  q«estkm 
not  cognizable  in  a  court  of  law,  inasmuch  as  it  appeals,  at  and 

by 
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by  the  said  recotd  that  the  said  supposed  offences,  in  the  said  de-     1 786. 
claration  mentioned,  were  committed  by  the  said  George,  as  com-  ■ 

mander  in  chief  of  a  squadron  of  his  Majesty's  ships  of  war,  in  \™"\ 
the  due  conrae  of  discipline,  and  under  powers  legally  incident  to  <*•£* 
hit  station  as  such  commander  in  chief,  and  whilst  the  said  Eve-  *£  eJ££ 
fyn  was  serving  as  an  officer  in  the  said  squadron  under  the  com- 
mand, of  the  said  George.  There  is  also  manifest  error  in  this, 
that  it  appears  in  and  by  the  said  record  that  damages  have  been 
assessed  against  the  said  George  for  the  said  supposed  loss  of  prize- 
money  by  the  said  Evelyn;  whereas  die  said  Evelyn  hath  not,  by 
reason  of  the  said  premises  in  the  said  declaration  mentioned,  lost 
or  been  deprived  of  any  of  the  said  prize-money,  but  is  still  en- 
titled thereto.  There  is  also  manifest  error  in  this,  for  that  da- 
mages have  been  assessed  against  the  said  George  for  a  delay  in 
bringing  the  said  Evelyn  to  trial  by  a  court-martial  $  whereas,  by 
the  law  of  the  land,  an  action  will  not  lie  for  any  such  delay  as 
is  charged  in  the  said  declaration.  Therefore,  in  that  there  is 
manifest  error,  the  said  George  prays  that  the  judgment  aforesaid, 
for  the  errors  aforesaid,  and  other  the  errors  in  the  record  and 
proceedings  aforesaid  being,  may  be  reversed,  &c. 

This  case  was  argued  on  the  ad  of  February  1 786,  at  Serjeant/ 
Inn%  before  Lord  Mansfield,  Chief  Justice  of  the  Court  of  King's 
Bench,  and  Lord  Loughborough,  Chief  Justice  of  the  Court  of 
Common  Pleas,  by  Dallas  for  the  plaintiff  in  error,  and  Bower 
for  the  defendant;  and  again  on  the  4th  of  November  last,  at  the 
same  place,  before  the  two  Chief  Justices,  by  ErsUne  for  the  de- 
fendant in  error:  Scott  was  to  have  argued  for  the  plaintiff  in 
trior,  but  die  Court  were  satisfied  upon  the  former  argument. 

Arguments  for  the  Plaintiff  in  Error. 

The  counsel  for  the  plaintiff  in  error  did  not,  in  arguing  this 
case,  confine  himself  to  the  order  in  which  the  errors  are  as- 
signed. 

ad  Error.  «  That  the  Barons  of  the  Exchequer  have  decided  ad  Error. 
u  upon  a  question  not  cognizable  in  a  Court  of  law,  inasmuch  as 
44  it  appears  by  the  record  that  the  offences  in  the  declaration 
44  mentioned  are  charged  to  have  been  committed  by  the  plaintiff 
44  in  error,  as  commander  in  chief  of  a  squadron  of  his  Majesty's 
44  ships  of  war,  in  the  due  course  of  discipline,  and  in  the  cxer- 
"  cise  of  powers  legally  incident  to  his  station  as  such  com- 
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1786.     «  mandcr,  and  while  the  defendant  in  error  was  serving  as  «H 
u  officer  in  the  said  squadron  under  his  command.' 


•tokc        'Thi*  crror  aPpKcs  to  all  the  counts ;  the  relative  situation  of 
agjMtt     the  parties  being  stated  in  each.   But  there  being  a  general  ver- 
in  Error!   diet,  and  the  damages  being  generally  assessed,  if  any  one  of  the 
several  counts  be  bad,  the  judgment  must  be  reversed. 

The  first  objection  arising  from  the  capacity  in  which  the  plain- 
tiff in  error  appears  to  have  acted,  as  stated  on  the  record,  and 
that  capacity  being  of  a  public  nature,  and  having  certain  duties 
annexed  to  it  by  law,  the  Court  will  be  bound  to  consider  the 
precise  nature  of  that  capacity,  and  the  legal  duties  consequent 
thereto^  The  commander  in  chief  of  a  squadron  of  ships  of  wai 
is  bound,  as  such,  to  superintend  and  regulate  the  conduct  of  those 
under  his  command,  to  arrest  and  bring  them  to  trial  before  a 
court-martial  for  all  offences  committed  against  the  articles  far 
the  government  of  the  navy,  or  the  custom  of  the  same  y  and  if 
he  omit  to  do  it,  where  there  is  cause,  he  is  himself  liable  to  be 
punished  for  the  neglect.  He  is,  therefore,  in  this  respect,  differ- 
ent from  any  private  accuser.  .  ft  appears  on  the  record  that  the 
plaintiff  in  error  acted  in  this  capacity  ;  nor  is  it  alleged  that  he 
has  done  any  single  act  without  legal  powers,  which  would  have 
made  it  necessary  to  bring  a  different  action:  but  it  is  charged  that 
he  perverted  those  powers,  with  which  by  law  he  was  invested  for 
purposes  of  public  utility  and  advantage,  to  the  ends  of  malice  and 
oppression ;  and  that  the  defendant  in  error  has  thereby  suffered 
the  injury  of  which  he  complains.  Notwithstanding  the  jury  have 
found  a  verdict  for  the  defendant  in  error;  and  that  the  averments 
.  in  the  declaration,  namely,  that  the  plaintiff  in  error  accused  the 
defendant,  falsely  and  maliciously,  and  without  any  reasonable  or 
probable  cause,  must  now  be  taken  to  be  true,  and  that  the  de- 
fendant in  error  has  sustained  an  injury  to  the  extent  found  by  the 
verdict,  yet  in  point  of  law  the  judgment  cannot  be  supported. 

An  action  cannot  be  maintained  against  the  commander  in  chief 
of  a  squadron  of  ships  of  war  for  accusing,  arresting,  and  bring- 
ing to  trial  a  subordinate  officer,  he  having  by  law  an  authority 
sq  to  do,  notwithstanding  that  the  perversion  of  his  authority  is 
made  the  ground  of  the  action,  as  in  the  present  case ;  or,  in 
other  words,  an  action  on  the  case  for  a  malicious  prosecution 
will  not  lie  at  the  suit  of  a  subordinate,  against  his  commanding 
officer,  for  an  act  done  in  the  course  of  discipline,  and  under  the 
powers  legally  incident  to  his  situation.  This  doctrine  is  appa- 
rently repugnant  to  a  maxim  of  law,  that  there  is  no  wrong 

without 
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without  a  remedy ;  but  this,  though  generally,  is  hot  universally,  1 786. 
true ;  and  a  great  variety  of  cases  exist  to  which  it  does  not  apply ;  ■■ 
or,  at  least,  in  which  the  remedy  cannot  be  in  the  shape  of  a  civil  J0HW- 
action  to  recover  damages  for  the  injury  sustained.  There  are  agaha 
many  instances,  in  some  of  which  it  is  universally  held,  and  ill  ^e^.' 
others  has  been  expressly  adjudged,  that  an  action  on  the  case  for 
a  malicious  prosecution  will  nof  lie,  though  the  act  complained  of 
be  admitted  to  be  malicious.  The  principle  of  all  such  cases  is, 
that  the  law  will  rather  suffer  a  private  mischief  thaaa  public  in* 
convenience.  As  there  is  no  adjudged  case  expressly  in  point, 
it  must  be  shewn  that,  by  analogy,  and  on  principles  of  public 
policy  and  convenience,  as  recognized  in  courts  of  justice,  this 
action  cannot  be  maintained.  No  action  will  He  against  a  judge 
for  any  act  done  in  his  judicial  capacity ;  nor  against  a  grand 
juryman  for  presenting  or  finding  a  bill  of  indictment;  nor 
against  a  petit  juryman  for  his  verdict  \  though  the  act  done 
should  be  charged  to  be  wrongful  and  malicious.  This  doctrine, 
and  the  reasons  of  it,  are  stated  in  the  case  of  Floyd  against 
Barker  and  others  (a),  where  one  of  the  defendants  was  one  of 
the  justices  of  the  grand  sessions  in  the  counts  of  dnglesea;  there 
it  was  resolved  by  the  Lord  Chancellor,  the  two  chief  Justices, 
the  Chief  Baron,  and  all  the  Court  of  Star  Chamber,  "  that  when 
u  a  grand  inquest  indicts  one  of  murder  or  felon  v,  and  after  the 
4t  party  is  acquitted,  yet  no  conspiracy  lies  for  htm  who  is  ac- 
"  quitted  against  the  indictors,  for  this  that  they  are  returned 
"  by  the  sheriff,  by  process  of  law,  to  make  enquiry  of  offences 
"  upon  their  oath,  and  it  is  for  the  service  of  the  king  and  com- 
*  monwcalth."  Stowball  v.  Ansell  (b)  was  an  action  on  the  case 
against  a  juryman  for  maliciously  indicting  the  plaintiff  of  bar- 
ratry. After  a  verdict  for  the  plaintiff,  on  a  motion  in  arrest  of 
judgment,  it  was  resolved  that  the  action  did  not  lie,  although 
it  was  laid  malitiose.  From  the  case  of  Floyd  and  Barker  it  ap- 
pears that  the  law  raises  a  presumption  in  favour  of  jurors,  and 
will  not  even  admit  proof  to  the  contrary  ;  departing  herein 
from  the  common  maxim,  that  the  presumption  shall  only  stand 
till  the  contrary  be  proved.  This  rule  must  have  been  adopted 
on  the  principle  stated  by  Lord  Cokey  namely,  that  it  would  deter 
jurors  from  the  public  service  if  they  were  liable  to  such  an  action 
in  every  case,  where,  in  the  opinion  of  the  parties  againsc  whom 
they  had  decided,  their  decision  proceeded  from  malicious  mo- 
tives.   If  such  actions  could  be  maintained,  the  multiplicity 
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178&     of  them  would  render  it  impossible  for  a  judge  or  juror  to  dis- 

1  charge  the  duties  of  his  office.    The  exemption  is,  therefore, 

•tons     established  on  behalf  of  the  public,  and  results  from  principles  of 

policy  and  convenience.  The  prosecutor  of  a  malicious  indictment 


^DTTAtf 

in  Error.'    it  liable  to  an  action  on  the  case  for  a  malicious  prosecution,  in 


preferring  such  an  indictment  before  a  grand  jury ;  yet  if  the 
person,  servingon  the  grand  jury,  were  maliciously  to  present,  or 
to  find,  such  an  indictment,  no  action  would  lie*  Thus  it  is  clear, 
that  the  same  act,  done  by  the  same  person,  and  proceeding  from 
the  same  evil  motive,  is,  or  is  not,  actionable,  according  to  hit 
acting  in  a  private,  or  a  public  capacity.  In  Hawkins  (a)  it  is 
laid  down  « that  no  one  is  liable  to  any  prosecution  whatever,  in 
"  respect  of  any  verdict  given  by  him  in  criminal  matters  cither 
«  upon  the  grand  or  petit  jury;'9  and  he  states  the  reason  to  be, 
«  that  they  may  not  be  biassed  with  the  fear  of  being  harassed 
«  with  vexatious  suits  for  acting  according  to  their  consciences." 
The  situation  of  a  commander  in  chief  of  a  squadron  of  ships  ef 
war  is  analogous  to  that  of  a  grand  juror,  in  those  respects,  wl 
by  the  latter  is  exempted  from  this  species  of  action.  All  die 
guments  of  impolicy  and  inconvenience  apply  more  strongly.  He 
is  a  public  officer,  and  has  public  duties  to  discharge ;  he  most 
act  in  arduous  and  difficult  times;  he  is  responsible  forhiscooduct 
while  in  command;  and  he  is  invested  with  legal  authority  over 
those  serving  under  him,  for  public  purposes.  By  his  situation  he 
is  in  the  nature  of  a  public  prosecutor,  and  it  is  his  duty  to  bring 
offenders  to  trial,  either  on  the  information  of  others,  or  from  his 
own  knowledge  and  belief.  He  is  himself  punishable  for  neglect 
of  duty,  if  he  omit  to  do  it,  where  there  is  sufficient  cause*  But 
if  this  action  can  be  maintained,  the  inducements  would  be  so 
much  stronger  than  in  any  other  case,  that  it  would  be  more  fre- 
quently brought.  Such  frequency  would  deter  commanders  from 
doing  their  duty,  from  the  dread  that  an  action  would  follow  in 
every  case  where  prisoners  were  acquitted.  The  event  of  actions 
weH  and  iH  founded  would  undoubtedly  be  different;  but  the 
inquiry  leading  to  the  event  would  necessarily  be  vexatious  and 
expensive.  It  is  of  more  consequence  that  a  commander  in  chief 
should  have  no  such  baas  on  his  mind,  than  that  a  grand  juror 
should  have  none.  The  safety  of  the  State  is  declared  by  the  act, 
establishing  articles  for  the  government  of  the  navy,  to  depend 
chiefly  on  the  discipline  ef  the  navy.  That  discipline  depends 
principally  on  the  chief  person  in  command.    The  safety  of  die 

(a)  Hawk.  PL  C.  191. 

State 
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State  is  therefore  materially  interested  in  his  conduct;  and  be     1786* 
should  be  consequently  secured  from  any  fear  of  doing  hi*  duty  " 

from  any  possible  consequences.    Arguments  of  impolicy  and     ;°**l 
inconvenience  could  not  avail,  if  this  were  a  decided  case :  but 


it  is  the  first  action  of  the  kind ;  and  it  is  to  new  and  undecided    in  Hrwr.* 
cases  that  the  maxim  peculiarly  applies,  quod  inconvenient  est  non 
lickymesU 

Btit  there  are  other  arguments  of  impolicy  and  inconvenience 
against  this  action  in  the  case  of  a  commander  in  chief  for  an  act 
doac  in  the  course  of  discipline,  namely,  that  every  action  of  this 
load  must  necessarily  involve  an  inquiry  into  subjects,  which 
thascwhoareto  try  the  cause  cannot  reasonably  be  presumed  to  un- 
derstand. It  is  not  so  in  the  common  case  of  an  action  for  a  mali- 
cious prosecution,  where  the  jury  ate  fully  competent  to  that  in- 
quiry from  which  the  malice  is  to  appear;  for  the  question,  whether 
a  man  was  maliciously  indicted  of  any  misdemeanor  or  felony, 
must  be  tried  by  persons  of  the  same  description  as  those  who 
tried  the  original  indictment.  But  in  such  a  case  as  the  present, 
it  it  otherwise*  A  jury  cannot  be  supposed  competent  to  the  trial 
of  a  question  of  naval  discipline,  depending  upon  a  science  to 
which  they  are  strangers,  .where  the  evidence  most  be  in  terms 
which  they  cannot  be  reasonably  supposed  to  understand,  and 
connected  with  habits,  feelings,  and  principles,  arising  from  si- 
tuations in  life,  in  which  they  have  never  been  placed.  The  law 
has  recognized  this  incompetence,  and  made  provisions  accord- 
ingly, by  specially  constituting  a  tribunal,  namely,  a  court,  martial, 
before  which  offences  against  military  or  naval  law  are  to  be  tried. 
Then,  if  a  jury  be  incompetent  to  try  the  original  charge,  they 
are  equally  incompetent  to  try  a  civil  action,  in  which  the  sole 
question  must  be,  whether  that  charge  was  properly  made.  In 
every  action  of  this  nature,  the  plaintiff  must  shew  that  the  de- 
fendant accused  him  maliciously,  and  without  any  probable  cause  / 
malice  of  itself  is  not  sufficient;  the  want  of  probable  cause  must 
be  likewise  shewn  :  butw  hethcr  the  cause  were  probable  or  not 
can  only  appear  from  an  investigation  of  the  charge,  and  to  such 
investigation  the  jury  must  be  presumed  incompetent.  It  is  true 
that,  upon  the  trial  of  such  an  action,  the  jury  have  in  evidence 
the  sentence  of  the  court-martial,  acquitting  the  person  accused: 
but  that  does  not  remove  the  objection.  For,  in' point  of  law, 
the  sentence  itself  is  not  sufficient  to  entitle  a  plaintiff  to  recover; 
but  he  must  lay  before  the  jury  the  substance  of  the  evidence,  00 
which  that  sentence  was  given.  For  the  question  in  such  an  ac- 
tion 
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1786.     tion  is,  not  whether  the  plaintiff  was  innocent  or  guilty,  but 
whether  the  defendant  acted  without  malice,  and  had  reasonable 


ston*     ant*  probable  cause  to  prefer  the  accusation  ?  which  the  sentence 
again*     itself  will  not  shew :  for  the  plaintiff  may  have  been  perfectly 

StfTTOV 

in  Error!  innocent,  and  yet  the  defendant  be  justifiable  in  having  accused 
him  ;  so  that  the  charge  must  in  effect  be  tried  again  by  the  jury, 
before  they  can  give  their  verdict.  It  may  be  said  that,  besides 
the  senren.ee  of  the  court-martial  and  the  evidence  on  which  it 
was  grounded,  they  may  have  the  opinions  of  professional  men : 
but  opinion  is  never  admitted  but  from  the  necessity  of  the  case, 
and  is  only  suffered  to  be  produced  upon  this  principle,  thai  a 
jury  must  necessarily  be  presumed  but  imperfectly  qualified  to  try 
questions  which  depend  upon  knowledge  they  cannot  be  supposed 
to  possess,  but  that  the  law  has  not  appointed  any  tribunal  more 
competent  to  the  purpose.  Thus,  in  cases  of  murder,  a  sur- 
geon is  examined  to  prove  whether  the  wound  given  was  the 
cause  of  the  death  of  the  deceased.  So,  in  an  action  upon  a 
policy  of  insurance,  where  the  question  of  wilful  loss  arises,  na- 
val men  may  be  examined  as  to  their  opinion,  whether  the  ship 
was  properly  navigated  or  not*  But  the  law  has  left  all  these 
questions  to  be  decided  in  the  common  course  by  a  jury,  without 
having  made  (as  in  the  present  instance  by  the  establishment  of  a 
court-martial)  any  special  provision  for  another  mode  of  trial ; 
from  which  incompetence  must,  in  point  of  law,  be  inferred.  If 
it  were  otherwise,  the  jury  might  as  well  have  tried  the  original 
charge  on  the  evidence,  assisted  with  the  opinions  of  professional 
men  •,  and  there  is  no  reason  why  they  should  not  be  as  compe- 
tent to  do  it  in  the  form  of  a  criminal  accusation,  as  in  the  shape 
of  a  civil  action.  If  it  be  urged,  as  it  was  on  the  motion 
to  arrest  the  judgment,  that  this  doctrine  places  every  subor- 
dinate officer  out  of  the  protection  of  the  law,  and  reduces  him 
to  a  state  of  servile  dependence  on  his  superior  officer,  in  favour 
of  whom  it  establishes  a  despotic  and  uncontrolable  power :  the 
answer  to  it  is,  that  the  statute  of  the  22  Geo.  2.  c.  33.  (a)  has 
expressly  declared,  that  "  if  any  flag-officer,  fcsV.  shall  be  convict- 
«  ed  before  a  court-martial,  of  acting  in  a  scandalous,  infamous, 
«  cruel,  oppressive,  and  fraudulent  manner,  unbecoming  the 
c*  character  of  an  officer,  he  shall  be  dismissed  his  Majesty's  scr- 
«  vice."  fc.very  officer,  therefore,  who  suffers  by  the  false  and 
malicious  accusation  of  his  commander,  may  bring  him  before  a 
court-martial  for  such  conduct,  and  procure  his  dismission  from 

W  s.  33. 

the 
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the  service.     This  is  the  safeguard  of  subordinate  officers  against     17  96. 
oppression.    But  it  may  be  said  that  this  is  no  compensation  to 


such  an  officer  ;  but  that  the  law  should  enable  him  to  recover  J°"*l 
damages  proportionate  to  die  injury.  In  this  respect,  however,  agm** 
he  is  in  no  worse  situation  than  other  subjects  of  this  country,  on  in  Error.' 
a  variety  of  occasions  of  a  similar  nature.  It  is  perfectly  clear, 
that  whatever  damage  may  be  sustained  by  the  wrongful  and  ma- 
licious act  of  a  judge,  or  grand  or  petit  juror,  acting  as  such,  the 
party  injured  cannot  recover  a  pecuniary  compensation  for  the 
wrongsustained.  And  so  in  all  cases  where  the  civil  injury  amounts 
to  a  felony ;  there,  no  other  compensation  can  be  recovered  than 
what  is  dispensed  in  the  form  of  public  punishment.  Every  crime 
includes  a  private  injury ;  every  public  offence  involves  a  private 
wrong )  but  the  atonement  in  such  cases  must  be  to  the  public, 
and  the  individual  is  without  any  civil  redress.  In  the  present 
instance,  therefore,  there  is  no  civil  redress ;  and  the  remedy  must 
be  of  a  criminal  nature.  This  is  the  first  action  of  this  sort,  not- 
withstanding innumerable  occasions  for  it  must  have  occurred* 
There  are  many  instances  in  which  courts-martial  have,  in  their 
sentence,  expressly  declared  the  charge  to  be  false  and  malicious. 
There  are  many  others  in  which  officers  have  been  dismissed  the 
service  for  infamous  behaviour  in  preferring  false  and  malicious 
charges.  *S  et  an  action  of  this  nature  never  before  occurred. 
The  argument  of  negative  usage  is  extremely  strong.  In  the  case 
of  Le  Caux  v.  Eden  (a)  this  argument  was  admitted  to  have  great 
weight,  and  the  language  of  the  Court  in  giving  judgment  in  that 
case  applies  with  peculiar  force  to  the  present.  And  Bullet,  J. 
there  said,  "  an  universal  silence  in  Westminster  Hall,  on  a  sub* 
"  ject  which  so  frequently  gives  occasion  for  litigation,  is  a  strong 
u  argument  to  prove  that  no  such  action  can  be  maintained." 

But  if  the  Court  should  be  of  opinion,  that  no  distinction  can  x&t  Error, 
be  admitted  between  this  and  common  actions  for  a  malicious 
prosecution,  still  the  judgment  must  be  reversed  for  the  first  er- 
ror assessed,  namely,  "  that  damages  have  been  assessed  against 
"  the  plaintiff  in  error,  generally,  for  all  and  each  of  the  offcn- 
"  ces  in  the  declaration  mentioned,  whereas  it  appears  in  and  by 
"  the  said  declaration  and  record,  that  the  plaintiff1  in  error  had 
"  reasonable  and  probable  cause  to  arrest,  suspend,  and  bring 
"  the  defendant  in  error  to  trial  before  a  court-martial." 

First, 
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178&        First,  it  it  to  be  observed  that,  even  in  common  cases,  this  actios 
»  is  not  to  be  encouraged.    In  the  case  of  SavilU  v.  RfrrU  (a)$ 

/to**  ***•  Ch-  J* **  ^^'j  wid» "  *°ugh  thi* action  wiu  lic»  ** 

*««4     «  it  ought  not  to  be  favored,  but  managed  with  great  caution." 
•J2   The  same  doctrine  was  laid  down  by  Ld  Ch.  J.  Lu%  in  the  case 
oiRty hoUU  v.  Kentuiy{b\  and  is  adopted  by  Bkchtom  (*).  The 
Courts  of  law,  in  effect,  exercise  a  control  over  this'  action,  by 
withholding  a  copy  of  die  indictment,  where  there  is  the  least 
probable  cause ;  and  among  the  orders  to  be  observed  by  justices 
of  the  peace,  and  others,  at  the  Old  Bail?  sessions,  prefixed  to 
Krtpj*  Reports,  is  the  following  one;  "that  no  copies  of  any 
«  indictment  for  felony  be  given  without  special  order  upon  mo- 
<*  tion  made  in  open  court ;  for  the  late  frequency  of  actions 
"  against  prosecutors  (which  cannot  be  without  copies  of  the  in* 
«  dictments)deterreth  people  from  prosecuting  for  the  king  upon 
«  just  occasions."    The  principles  of  this  kind  of  action  are  in 
some  measure  stated  in  the  two  cases  of  SavilU  v.  Roberts^  and 
Joau  v.  Gwnn  (d),  both  which  were  actions  for  a  malicious  pro* 
secutioa.  In  the  former,  of  those,  Ld.  Holt  said, «  If  the  indict* 
«  meat  be  found,  the  defendant  in  such  action  will  not  be  boand 
« to  shew  a  probable  cause,  but  the  plaintiff  will  be  constrained 
<c  to  shew  express  malice  and  iniquity  in  the  prosecution."  And 
in  the  latter,  Ld.  Ch.  J.  Parker  said,  "The  true  grounds  of  these 
"  sorts  of  actions  are  on  the  plaintiff's  side,  his  innocence,  and 
<*  the  damages  sustained  by  him  through  a  false  accusation;  on 
<*  die  defendant's  side,  that  this  was  not  an  honest  prosecution 
«  of  justice,  and  a  bare  mistake,  but  it  was  done  in  downright 
"  malice,  that  is,  wickedly,  and  without  any  cause."    But  the 
law,  as  now  settled,  does  not  exactly  agree  with  either  of  these 
cases*    It  is  not  necessary,   as  stated  by  Ld.  Hoh>  that  the 
plaintiff  should  prove  express  malice,  for  it  may  be  implied 
from  a  causeless  prosecution ;  nor  is  it  true,  as  stated  by  Ld. 
Ctu  J.  Parher9  that  the  term,  «  malice,"  imports  the  want  of 
probable  cause,  for  a  probable,  nay  «ven  a  just  charge,  may  be 
preferred  from  a  malicious  motive.    The  true  foundation  of 
the  action,  as  settled  at  this  day,  is  to  be  found  in  the  case  of 
Farm*  v.  Darling  (*),  where  it  is  stated,  «  That  malice  either 
(<  express  or  implied,  and  the  want  of  probable  cause,  must 
«  both  concur  to  support  this  action."    And  so  it  was  stated 
by  Eyre>  Baron,  on  a  motion  for  a  new  trial  in  this  cause. 

(«)  I  Ld.  Mmym.  374.  (*)  I  WiU.  S33.  (*)  3  Black.  Com.  I2& 

t^CHLCku  la  Lmv  Mad  Ea*l%$.  {$)  4  Bwrr.  1971. 

They 


IN  THE  TwENTY-6EVENTH  YEAH  OF  GEORGE  III.  S'9 

They  -do  not  concur  in  the  present  instance*  but*  on  die  con-*     178& 
trary,  a  reasonable  and  probable  cause  is  stated  on  the  record  i  — — 
consequently  there  is  wanting  an  essential  requisite  to  support  the     SjJJ 
action.     As  the  term  "  malice"  does  not  necessarily  import  the     ***** 
want  of  probable  cause,  it  is  immaterial  whether  the  malice  was    ]*&££ 
expressly  proved,  or  inferred  from  the  groundlessness  of  the  pro* 
secution.  For  if  expressly  proved,  and  there  be  probable  cause  00 
the  records,  it  is  not  sufficient ;  and  if  there  be  probable  cause  as 
the  record,  it  cannot  legally  be  inferred.  The  terms  in  the  decla- 
ration, «  maliciously,  and  without  reasonable  or  probable  cause*" 
are  terms  of  legal  import  to  be  determined  by  the  judge  who  triee 
the  cause,  from  the  evidence  before  the  jury ;  or  by  the  Court 
from  what  is  stated  on  the  record.  There  can  be  no  doubt  as  tfr 
the  term  «  maliciously.9'  It  was  so  determined  by  all  the  judges 
in  the  case  of  the  King  v.  Omby  (a)  ;  and  in  Jorus  v.  Gwum,  LdL  - 
Gh.  J.  Ptrker  said,  «  malice"  and  «  maliciously"  I  take  to  be 
terms  of  law  (k).    The  word  «  reasonably"  is  likewise  a  term 
of  law.     a  Inst.  a22.  Co.  Lii.  56,  7.     Mttcmlfv.  Hnll,  T.  n 
G.  3.  &  IL(c).    The  term  "  probable"  is  merely  synonymous 
with  «  reasonable^"  and  what  is  probable  cause  is  matter  of 
law ;  or,  in  other  words,  the  probability  of  the  charge  pre* 
ferred  is  to  be  a  legal  inference  from  the  facts  given  in  evidence 
before  the  jury,  or  the  averments  on  the  record.    The  one  of 
Jmts  v.  Gmnm  proves  this  position.  For  there  Lord  Chief  Jus- 
tice Parker  argued,  that  malice  involved  the  want  of  probable 
cause,  and  therefore  it  was  not  necessary  expressly  to  allege  k ; 
and  he  stated  it  as  perfectly  clear,  that  «  malice"  was  a  term  of 
law,  and  therefore  to  be  determined  by  the  judge  and  not  the 
jury.    Then  if  malice  be  a  term  of  law,  and  involve  die  want 
of  probable  cause,  omne  ma} us  continet  in  se  mums,  and  consequently 
«  probable  cause"  must  be  matter  of  law.  In  RsynoUs  v.  Kenmw 
df  (rf),  which  was  a  writ  of  error  from  the  Kings  Bench  in  Irt* 
l**m\  on  a  judgment  in  an  action  for  a  malicious  prosecution,  the 
judgment  was  reversed  because  a  foundation  for  the  prosecution 
appeared  on  the  record;  so  that  the  Court  took  upon  them  to 
judge  what  was  a  foundation,  or,,  in  other  words,  a  probable 
cause.  In  Bull.  N.  P.  (*)  k  b  said,  that  "probable  cause"  for  a 
prosecution  for  perjury,  is  •'  to  be  determined  by  the  Judge,  and 
«  not  thcjwj"  It  is  true  that  there  is  a  quart  m  the  margin;  but 
that  doubt  must  now  be  at  an  end.     For  at  the  sittings  at 

(0  ft  Lord  Rtjm.  1493,  (*)  GUk  193.  (s)  Vide  Tmdalr.  Brww*, 

Stic  1*8,9.  WlW*S3*.         (#)JbA.MJM+ 
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1786.     Guildhall  after  Michaelmas  Term  1785,  an  action  (a)  for  malici- 
ously and  without  any  reasonable  or  probable  cause  holding  the 


John-     plaintiff  to  bail,  was  tried  before  Buller,  J.  who  stated' to  the  jury 

agahn     that  there  were  two  questions  to  be  determined:  1st,  Whether 

!a  Error?  mc  **ct8  m  cv*dence  *****  t™*  t  *dly,  Whether,  if  ttue,  they 

shewed  a  want  of  reasonable  or  probable  cause :  and  the  learned 

Judge  added,  "  what  is  reasonable  or  probable  cause  is  matter 

of  law ;"  and  he  then  gave  his  opinion  upon  the  case.  > 

The  present  record  contains  averments,  which,  in  point  of 
law,  constitute  a  reasonable  and  probable  cause  ;  and  the  verdict 
of  the  jury,  which  is  the  foundation  of  the  present  judgment,  is 
a  finding  of  the  averments  on  the  record.  In  every  action  of 
this  sort,  the  plaintiff  must  shew  what  has  become  of  the 
original  prosecution,  either  that  it  was  deserted,  or  that,  having 
been  prosecuted,  he  was  acquitted.  In  the  present  case,  the 
defendant  in  error  was  acquitted :  but  that  of  itself  is  not  suf- 
ficient to  exclude  the  idea  of  reasonable  and  probable  cause. 
In  Jones  v.  Gwinn,  it  is  said,  that  "  the  determination  must 
"  be  such  as  does  not  admit  a  reasonable  cause  for  the  prosecu- 
"  tion  5  as  if  a  pardon  be  pleaded,  which  admits,  in  some  sort, 
«-  guilt;  however,  it  is  quitting  the  vindication  of  innocence* 
"  or  justification,  whieh  admits  the  fact,  and  consequently 
w  reasonable  cause  of  complaint  (*)."  The  defendant  in  error 
has  stated  in  his  declaration  the  sentence,  by  which  he  was  ac- 
quitted, whereby  it  appears  that  the  facts,  with  which  he  was 
charged,  were  found  to  be  true,  but  justified;  and  consequently 
that  there  was  reasonable  cause  of  complaint. 

There  are  three  things  to  be  considered  :  1st,  The  charge; 
adly,  The  articles,  or  custom  of  the  navy,  on  which  it  was  found- 
C<i;  3dly,  The  sentence  of  the  court-martial.  The  charge  is 
one  entire  charge,  though  apparently  consisting  ot  three  distinct 
articles:  1st,  Delaying  and  discouraging  the  public  service,  ftdly, 
Disobedience  of  orders.  And,  3dly,  Falling  a-stern,  and  not  keep- 
ing up  in  the  line  of  battle  according  to  the*  signal  then  abroad, 
&c.  The  first  part  of  the  charge  is  grounded  on  the  14th  article 
.  for  the  government  of  the  navy  (c).  The  second  article,  tns. 
the  disobedience  of  orders,  contains  a  specification  of  what  that 
disobedience  consisted  in,  namely,  die  not  causing  the  cables  of 
die  Isis  to  be  cut  and  slipped  immediately  after  his  getting  on 
board,  &c.  There  are  two.  articles  in  the.  act  of  parliament* 
namely,  the  nth  and  the  14th,  within  cither  of  which  disobe- 
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dience  of  orders  is  an  offence  that  may  be  capitally  punished.     1786, 
The  third  charge  falls  within  the  1  ith,  14th,  and  aad  articles;  - 


inasmuch  as  the  signal  was  disobeyed  by  his  not  keeping  up  in  the.  {°**l 
line  of  battle,  the  service  was  thereby  delayed  and  discouraged,  sgaitut 
and  the  utmost  was  not  done  to  join  battle  with  the  enemy.         in  Em*. 

As  to  the  first  article  of  the  charge,  the  court-martial  find, 
u  That  it  appears  to  them,  that  the  prisoner  did  not  delay  or 
«  discourage  the  public  service  on  which  he  was  ordered  on  die 
*  1 6th  of  April  1 781"  Supposing  therefore  this  to  be  a  sub- 
stantive charge,  and  the  only  one  against  him,  he  would  by  this 
sentence  be  fully  acquitted. 

With  respect  to  the  ad  article,  they  state,  "  That  from  the 
"  circumstances  proved,  and  the  condition  the  lis  was  in,  it  ap- 
u  pears  to  the  Court  that  the  prisoner  was  justifiable  in  not  im-v 
«  mediately  cutting  or  slipping  the  cable  of  the  Lis  after  his 
"  getting  on  board  her  on  that  day."  This  finding  constitutes 
a  probable  cause,  or,  in  other  words,  states  such  appearances  o£ 
guilt  as  rendered  an  enquiry  necessary.  It  is  not  found,  that  no 
such  orders  were  given,  or,  that  being  given,  they  were  obeyed) 
but  the  prisoner  is  declared  justifiable  in  not  immediately  cutting 
or  slipping  the  cable,  which  negatively  admits  the  order  to  have 
been  given  and  disobeyed.  The  acquittal  is  therefore  founded 
not  on  the  falsehood  of  the  fact  charged,  but  on  a  justification 
resulting  from  a  combination  of  circumstances.  This  falls  ex- 
pressly within  the  doctrine  stated  in  Jones  v.  Gvnnn>  namely, 
"  justification  which  admits  the  fact,  and  consequently  reason* 
"  able  cause  of  complaint."  Taking  then  the  acquittal  as  it  is, 
it  constitutes  a  probable  cause. 

But  the  acquittal  is  in  itself  illegal ;  and  the  illegality  appears 
on  the  face  of  it.  It  admits  the  order  to  have  been  given,  and 
that  the  prisoner  might  have  obeyed  it,  and  it  does  not  state  that 
it  was  an  unlawful  order:  the  term  justified  imports  this;  for  it 
would  be  an  absurdity  to  have  declared  him  justifiable  in  not  hav- 
ing done  that  which  it  was  not  in  his  power  to  do,  or  which  was 
against  law.  It  cannot  be  disobedience,  where  obedience  is  im- 
practicable, or  legally  improper,  for  the  term  implies  a  crime; 
whereas  there  can  be  no  criminality  in  omitting  to  do  what  is  phy- 
sically impossible,  or  forbidden  by  law ;  and  the  acquittal  would 
have  been  general  if  this  had  been  the  case.  The  court-martial 
have  therefore  justified  disobedience  to  a  lawful  command,  which 
is  directly  repugnant  to  the  2ftd  article,  and  to  the  oath  which 

they 
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17*6.     they  took.    The  justification  is  therefore  illegal,  and  conse- 
quently is  the  strongest  case  of  probable  cause,  namely,  the  fact 


££**  found  and  justified,  but  the  justification  not  legal.  It  may  not  be 
sj*in*  true  to  the  utmost  possible  extent,  that  the  fact  being  found  by 
•a  Error/  tnc  BCatCDCC  establishes  a  reasonable  cause  of  complaint  *  and  per- 
haps cases  may  be  imagined  to  the  contrary.  But  the  position  is, 
that  wbererer  the  acquittal  is  not  general,  but  the  accused  is  ex* 
pressly  justified,  t*  vi  termini  the  sentence  imports  that  there  were 
appearances  of  guilt,  and  therefore  probable  cause.  In  Rrymlds 
▼.  Kiftmdy  (a),  which  was  an  action  on  the  case  for  maliciously 
and  without  probable  cause  prosecuting  for  condemnation  brandy, 
sekod  as  forfeited,  the  declaration  stated,  that  the  brandy  was 
condemned  by  the  sub-commissioners,  and  that  the  condemnation 
was  most  justly  reversed  on  appeal  to  the  commissioners;  the 
plaintiff  recovered,  but  the  judgment  was  arrested  in  the  Court 
of  Kings  Bench  in  Inland,  and  that  judgment  was  affirmed  here; 
and  Ld.  Ch.  J.  Lu  said, « the  plaintiff  has  by  his  own  declaration 
**  shewn  that  the  prosecution  was  not  malicious ;  because  the 
"  stnVcommissionen  gate  judgment  for  him,  and  therefore  we 
«  cannot  infer  amy  malice  in  him."  And  so,  in  this  Case,  the 
justification  constituting  a  probable  cause,  and  that  justification 
being  stated  on  the  record,  the  Court  cannot  presume  die  want 
of  what  actually  appears. 

As  to  die  third  part  of  the  charge,  the  sentence  in  part  admits, 
and  in  part  denies,  the  facts  it  contains.  The  words  are,  "  That 
«  after  die  wreck  of  the  fore~top-mast  had  been  cleared,  the  pri- 
"  soner  did  his  utmost  to  regain  his  station  in  the  line  of  battle, 
"  and  that  the  Lis  was  in  her  station  about  sun-set  of  that  day.*9 

The  fact  stated  in  the  charge  is  therefore  admitted,  vi%.  that 
lie  fell  a-stern,  and  did  not  keep  up  in  the  line  of  battle :  but  they 
find  a  contradiction  to  the  charge,  that  he  was  in  his  station  about 
tuft-set  The  words  "  did  his  utmost  to  regain,9*  here  again  form 
a  justification  of  die  fact,  and  there  is  not  a  full  and  perfect  ac- 
quittal of  this  part  of  the  charge. 

If  it  be  said,  that,  if  for  one  part  of  the  charge  there  was  pro* 
table  cause,  for  the  other  there  was  not,  the  declaration  itfih  4r 
s$  with  respect  to  the  former,  but  good  as  to  the  latter,  in  wfakh 
ease,  after  verdict,  the  jury  must  be  presumed  to  have  given  da- 
mages for  that  part  only  which  is  actionable  *  as  in  the  case  of  au 
action  for  words,  where  some  words  in  the  same  count  arc  action- 
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able*  and  others  are  not :  the  answer  to  it  is,  that  that  part  of  1786. 
the  charge  for  which  it  is  supposed  there  is  no  probable  cause,  ' 

because  there  is  a  complete  acquittal,  is  necessarily  connected  J£|J£ 
with  that  pan,  for  which  there  is  prbbablc  fcause  5  and  they  are 


in  eftct  em  entire  charge.    The  order  given  was,  a  to  cut  or  slip    to  ttam. 

*  immediately"  the  sentence  finds  that  die  order  was  not  obeyed  3 
then  a  delay  mast  necessarily  have  taken  place,  and  the  sentence 
is  absolutely  inconsistent  with  itself.  For,  the  delay,  being  a  ne- 
cessary consequence  of  the  non-obedience,  ought  likewise  to 
have  been  found  and  justified :  but  it  is  impossible  that  an  order 
that  could  have  been  obeyed  immediately,  was  not,  and  yet  the 
non-obedience  did  not  occasion  delay.  Suppose  the  charge  of 
disobedience  had  been  found,  there  could  not  possibly  have  been 
an  acquittal  as  to  the  delay  and  discouragement.  The  charges 
depend  upon  each  other,  and  the  only  reason  why  they  are 
stated  separately*  and  the  first  not  made  consequential  to  the 
second,  was,  that  the  charge  might  be  adapted  to  the  different 
articles  established  by  the  act  of  parliament. 

The  declaration  itself  does  not  deny  that  the  order  was  given, 
nor  aver  that  it  was  obeyed :  but  it  does  not  state  the  order  con* 
rained  in  the  charge  \  it  only  admits,  «  that  the  Captains,  fif e> 
"  were  thereupon  ordered  by  the  plaintiff  in  error  to  cut  or  slip 
«  then*  cables,  and  put  to  sea  after  the  squadron  belonging  to  the 
w  French  king."  It  omits  the  word  « immediately, "  in  which 
the  materiality  of  the  order  consists.  Then  it  is  averred,  «  dm 
«  the  defendant  during  the  whole  of  the  16th  of  ^reconducted 
"  himself  as  a  gallant,  obedient,  and  faithful  captain,  and  did  his 

*  duty  as  such  to  the  best  of  his  power,  &c.  ?  and  he  denies 
that  he  "  wilfully  or  willingly  disobeyed  orders  or  signals.9*  As 
to  the  other  parts  of  the  charge,  a  direct  negative  is  put  on  the 
delay  and  discouragement :  but  as  to  the  charge  of  falling  a-stern, 
the  denial  is,  "  that  he  did  it  wilfully  or  willingly.'9 

The  declaration  having  averred  that  the  defendant  in  error  did 
his  duty  according  to  the  best  of  his  skill  and  ability,  and  the  state 
and  condition  of  his  ship,  alleges  that  such  state  and  condition 
was  known  to  the  plaintiff  in  error,  and  therefore  it  is  argued 
that,  in  this  case,  those  facts,  which  on  the  sentence  of  the  court- 
martial  justify  the  defendant  in  error,  namely,  the  circumstances 
proved  of  the  state  and  condition  of  his  ship,  were  within  the 
knowledge  of  the  plaintiff  in  error  when  he  preferred  the  charge ; 
and  consequently  that  he  accused  the  defendant  in  error,  knowing 
him  to  be  innocent*    But  admitting  the  plaintiff  in  error  to  have 

known 
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1786.     known  all  the  evidence  produced  before  the  court-martial,  the 
consequence  does  not  follow  that  he  knew  the  defendant  in  error 


§ton£  t0  ^  *nn°cent«  Such  facts  existing  as  were  prima  facie  criminal, 
against  the  defendant  could  only  be  acquitted  by  a  justification :  but 
in  Era*.'  justification  is  a  conclusion  of  law,  resulting  from  facts  in  evi- 
dence, and  therefore  not  for  the  prosecutor,  but  the  Court,  to 
make.  This  is  clearly  the  doctrine  of  the  common  law  of  Eng-  f 
land,  aa  Ass.  77.  Fitz.  N.  B.  114.  D.  Bro.  Abr.  Title,  Co- 
rone,  pi.  89.  Suppose  A.  preferred  an  indictment  against  B. 
for  murder,  and  the  jury  found  it  manslaughter,  it  would  not 
be  sufficient  to  maintain  an  action  for  a  malicious  prosecution 
against  A.,  for  J5.  to  aver  in  his  declaration  that  A.  knew  the 
facts  from  which  the  legal  inference  of  manslaughter  was  drawn. 
To  delay  and  discourage  the  public  service,  and  to  disobey  or- 
ders and  signals,  are  offences  against  naval  law;  but,  like  offences 
against  the  common  or  statute  law,  may  be  justified  by  circum- 
stances, and  in  like  manner  that  justification  must  be  made  by  the 
tribunal  constituted  by  the  law  to  enquire  into  such  offences. 
Therefore  though  the  plaintiff  in  error  might  know  all  that  is 
alleged  in  the  declaration  he  did,  still,  these  facts  requiring  a 
justification,  it  was  his  duty  to  bring  the  defendant  in  error  be- 
fore a  court-martial ;  it  being  their  province  to  determine  whether 
the  facts  amounted  to  a  justification.  The  same  observations 
apply  to  the  general  averment  in  the  declaration,  namely,  that  the 
plaintiff  in  error  knew  the  defendant  to  be  innocent;  his  inno* 
eence  consisting  in  his  justification,  and  that  justification  being 
matter  of  law. 
3d  Error.  The  next  error  assigned  is,  that  damages  have  been  assessed 
for  the  loss  of  prize-money,  whereas  no  such  loss  has  happened 
by  reason  of  the  premises  in  the  declaration  mentioned* 

The  declaration  charges  that,  by  means  of  his  arrest,  suspension, 
and  imprisonment,  the  defendant  in  error  has  lost  divers  sums  of 
prize-money,  to  which  he  would  otherwise  have  been  entitled. 
Thi$  loss  is  therefore  stated  to  be  the  consequence  of  certain  pre- 
mises in  the  declaration  specified ;  but  as  in  point  of  law  a  diffe- 
rent conclusion  follows,  the  defendant  in  error  has  recovered  for 
a  damage  which  has  not  happened.  The  allegation  of  such  loss 
from  the  premises  mentioned  is  an  averment  of  law  on  the  record, 
and  which  therefore  the  judge  at  the  trial  was  to  decide,  and  not 
the  jury;  and  consequently  is  now  open  for  the  examination  of 
the  Court.  In  point  qf  fact  this  was  sustained  as  a  question  of 
law  both  at  the  trial  and  on  the  motion  in  arrest  of  judgment,  on 
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both  which  occasions  it  was  decided  against  the  plaintiff  in     1786. 
error.    But  such  decision  is  against  law.     The  title  to  any  prize-  ■ 

money  can  only  accrue  under  his  Majesty's  proclamation,  which  /°"*~ 
being  referred  to  in  the  prize  act  (a)f  must  be  considered  as  part  against 
of  the  act,  and  is  therefore  before  the  Court.  The  proclamation  m  yxiqu 
expressly  directs  that  all  prizes  shall  be  for  the  benefit  of  offi- 
cers, fafr.  in  our  pay,  and  of  seamen,  mariners,  and  soldiersy  on 
board  our  ships  at  the  time  of  capture.  The  right  to  prize-money 
under  the  proclamation  consists  in  being  in  the  pay  of  the  Crown, 
as  an  officer  or  private  man,  on  board  the  ship  making  the  cap- 
ture, at  the  time  of  the  capture.  It  is  not  alleged  in  the  dccla-  - 
ration  that  the  defendant  in  error,  by  means  of  any  part  of  the 
conduct  of  the  plaintiff,  ceased  to  be  in  the  pay  of  the  Crown ; 
nor  is  the  loss  of  pay  stated  as  part  of  the  special  damage :  but  on 
the  contrary,  by  the  21st  section  of  the  22  G.  2.  c.  33.  it  is  ex- 
pressly enacted  in  the  case  of  such  ships  as  should  be  lost,  in 
which  case  a  court-martial  must  be  held  to  inquire  into  such  loss, 
that  if  it  shall  appear  by  the  sentence  of  the  court-martial  that 
the  pfficers  or  seamen  did  their  utmost  to  preserve  or  recover  the 
ship,  they  shall  be  paid  to  the  time  of  their  discharge.  Suspen- 
sion does  not  in  any  case  occasion  the  loss  of  pay;  dismission  alone 
can  produce  such  an  effect ;  and  all  that  the  declaration  alleges 
is  suspension,  arrest,  and  imprisonment. 

The  next  point  is,  whether  the  defendant  in  error  was  on  board 
his  ship  at  the  time  when  the  captures  were  made.  But  there  is 
no  averment  that  he  was  not  5  nor  is  it  alleged  that  he  was  re- 
moved from  his  ship :  the  allegation  is,  that  he  was  removed  from 
Ins  rank  and  post  of  Captain.  The  proclamation  on  which  the 
claim  to  prize-money  depends,  requires  a  return  to  be  made  to 
the  commissioners  of  the  navy  of  all  persons  actually  on  board  at 
the  time  of  the  capture,  and  their  quality.  There  ought  there- 
fore to  have  been  an  averment  that  the  defendant  was  not  on 
board ;  and  the  return  should  have  been  given  in  evidence  under 
the  act.  It  is  clear  that  the  substance  of  what  is  alleged  in  the 
declaration  is,  that  prizes  were  made  by  the  Lis  while  the  de- 
fendant in  error  was  on  board,  to  a  share  of  which  he  would  have 
been  entitled,  but  for  his  arrest,  suspension,  and  imprisonment. 
No  case  positively  determines  this  to  be  law  ;  and  reason,  policy, 
and  natural  justice,  are  the  other  way.  It  is  a  principle  of  natu- 
ral justice  that  no  man  should  suffer  for  that  of  which  he  is  in- 
nocent :  and  no  inconvenience  can  follow  from  the  acquittal  of 
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1786.  an  officer  placing  him  in  that  situation  in  which  he  would  have 
been,  if  he  had  not  been  suspended  and  tried.  On  enquiry  at 
the  Admiralty  no  case  has  been  found ;  but  the  following  note 
has  been  furnished  as  an  extract  from  a  manuscript  book,  re- 
specting the  proceedings  of  Admiralty  and  ecclesiastical  Courts, 
in  the  hand-writing  of  Sir  E.  Simpson,  formerly  king's  advocate  and 
judge  of  the  Admiralty.  "Oflence — undoubted  rule  in  Admiralty 
«  and  ecclesiastical  Courts,  that  a  person  suspended  for  an  offence 
«  supposed,  of  which  he  is  afterwards  acquitted  in  proper  Court, 
«  is  entitled  to  all  the  intermediate  profits"  "Thus  in  caseof  cap- 
"  ture  of  prize  at  sea,  the  officer  in  arrest  being  actually  on  board, 
"  and  afterwards  duly  acquitted  or  restored  to  his  station,  shall 
u  share  the  prize-  money. "  «  So  in  civil  causes  in  Admiralty — If 
«  a  master  turn  his  mate  without  just  cause  before  the  mast,  and 
u  he  sue  for  wages  as  mate  for  the  whole  time,  he  may  recover, 
w  though  he  did  not  do  the  duty."  "  So  if  a  clergyman  be  suspend- 
€€  ed  ab  officio  et  beneficio,  and  upon  an  appeal  declared  innocent,  he 
"  wUlrecovertheprofitsoftheliving."  "Profits— Person  suspend- 
«  ed  from  an  office  entitled  to  intermediate  profits,  if  innocent. 

The  defendant  in  error  has  therefore  recovered  damage  on  an 
allegation  of  law  which  is  not  true. 
4th  Error.  The  next  error  assigned  is,  that  damages  have  been  assessed  for 
a  delay  in  bringing  the  defendant  in  error  to  a  court-martial, 
whereas,  by  the  law  of  the  land,  an  action  will  not  lie  for  any 
such  delay  as  is  charged  in  the  declaration. 

This  error  applies  only  to  the  3d  and  4th  counts,  which  arc 
for  a  non-feasance,  as  the  1st  and  2d  are  for  a  mis-feasance. 

The  declaration  charges  that  the  plaintiff  in  error  wrongfully 
and  injuriously,  and  contrary  to  his  duty  as  commander  in  chief, 
neglected  and  refused  to  hold  a  court-martial  as  soon  as  he  rea- 
sonably and  conveniently  might.  All  the  arguments  of  analogy, 
impolicy,  inconvenience,  implication  of  law,  danger  to  the  dis- 
cipline of  the  navy,  and  negative  usage,  apply  equally  to  these 
counts,  as  to  the  first  and  second.  What  is  a  reasonable  and 
convenient  time  to  hold  a  court-martial  at  sea  or  in  port  is  an 
enquiry  to  which  a  jury  are  as  incompetent,  as  to  examine  what 
constitutes  a  reasonable  and  probable  cause  for  a  prosecution 
against  naval  law,  and  for  the  same  reasons.  There  is  no  in- 
Stance  of  such  an  action  having  hitherto  been  brought. 

But  there  is  this  further  and  most  material  objection.  The  first 
and  second  counts  are  founded  on  the  innocence  of  the  defendant 
in  error,  established  by  the  sentence  of  a  competent  tribunal*  the 

third 
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third  and  fourth  on  the  guilt  of  the  plaintiff  in  error,  without     1786. 
any  charge  having  been  preferred,  or  trial  had,  before  any  such  ' 

tribunal.    To  support  the  first  and  second  counts  it  was  neces-     8°onk 
sary  for  the  plaintiff  to  allege  his  acquittal ;  to  uphold  the  third     *g*** 
and  fourth  he  ought,  by  a  parity  of  reason,  to  aver  the  defen-    jn  Error! 
dam's  conviction.     The  neglect  to  hold  a  court-martial  is  a 
military  offence,  and  ought  to  have  been  tried  by  a  court-martial : 
but  to  bring  an  action  for  such  neglect  in  the  first  instance  is, 
in  effect,  to  make  a  jury  try  the  original  charge.   The  first  and 
second  counts  aver  that  the  defendant  in  error  was  acquitted : 
but  there  is  no  allegation  in  the  third  and  fourth  that  the  plain- 
tiff in  error  was  convicted  of  the  neglect  charged.     The  same 
reasons  would  recur  to  prevent  this  action,  even  if  the  plaintiff 
in  error  had  been  tried  for  the  supposed  neglect  by  a  court- 
martial,  and  acquitted  thereof,  as  have  been  urged  against  the 
first  and  second  counts,  founded  upon  the  acquittal  of  the 
defendant  in  error. 

But,  supposing  these  reasons  to  be  over-ruled,  this  additional 
objection  will  remain,  which  is  also  peculiar  to  the  3d  and  4th 
counts. 

The  declaration  charges,  first,  that  it  was  the  duty  of  the  plaintiff" 
in  error,  as  commander  in  chief,  to  have  held  a  court-martial  as 
soon  as  he  reasonably  and  conveniently  could.  2dly,  That  he 
might  have  held  a  court-martial,  there  being,  during  the  whole 
suspension,  a  competent  number  of  officers  belonging  to  the  squa- 
dron to  compose  such  Court.  Now  this  averment  is  insufficient; 
and  the  insufficiency  is  of  the  substance  of  the  action.  It  is  all 
action  against  a  public  officer  for  a  breach  of  duty  in  the  execution 
of  his  office ;  and  it  is  of  the  substance  of  the  action  to  state  in  what 
that  breach  consists.  To  have  stated  that  it  was  his  duty  to  have 
held  a  court-martial  as  soon  as  he  reasonably  could,  would  not 
have  been  sufficient, without  alleging  that  he  had  the  power;  and 
the  breach  of  duty  consisting  in  not  using  the  power  he  had,  that 
power  must  be  expressly  shewn  to  prove  the  breach  of  duty.  To 
see  whence  the  power  to  hold  courts-martial  must  be  derived,  re- 
course must  be  had  to  the  22  Geo.  2.  c.  33. j  the  sixth  section  of 
which  gives  the  lords  of  the  Admiralty  power  to  grant  commissions 
to  any  commanding  officer  to  call  and  assemble  courts-martial, 
consisting  of  commanders  and  captains.  By  this  it  appears  that 
the  power  of  assembling  a  court-martial  is  not  necessarily  incident 
to  the  office  of  commander  in  chief,  but  must  be  derived  from  a 
commission  to  be  granted  by  the  commissioners  of  the  admiralty. 
The  averment  is  therefore  bad,  that  it  was  his  duty  as  commander 

'      N  n  2  in 
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1786.     in  chief.     The.  plaintiff  in  error  could  not,  within  this  clause, 

' — — have  the  power  to  hold  a  court-martial  without  such  commission  ; 

^tone      anc*  l^  so>  *'  ough*  to  have  been  expressly  averred,  that  he  had 
a^aim:t     such  commission.     To  enable  him  to  hold  a  court-martial  two 

Sutton,      .  .  111  •     •  •   • 

in  Error,  things  were  necessary;  1st,  Ihat  he  had  a  commission,  giving. 
him  such  authority;  2dly,  That  there  were  a  competent  num- 
ber of  officers.  The  second  is  alleged,  but  not  the  first  %  so  that 
it  is  not  shewn  that  he  had  the  power,  for  there  might  be  a  com- 
petent  number  of  officers,  and  yet  be  no  commission  conferring 
authority  to  hold  a  court.  The  ninth  section  of  that  statute, 
which  only  provides  for  the  accidental  meeting  of  five  ships  in 
foreign  parts,  is  not  applicable  to  the  present  case. 

The  declaration  alleging  that  it  was  his  duty  as  commander 
of  a  squadron  to  have  assembled  a  court-martial,  and  the  power  . 
to  hold  such  a  court  depending  upon  the  law  of  the  land,  the 
Court  must  look  to  the  act  of  parliament  to  find  whether,  as 
commander,  it  was  his  duty ;  and  the  law  being  clearly  otherwise, 
'  and  that  which  confers  the  authority,  namely,  a  commission,  not 

being  alleged,  there  is  no  authority  shewn. 

On  the  second  argument,  Scott  suggested  to  the  Court,  that 
(supposing  the  action  to  lie)  if  some  of  the  counts  in  the  declara- 
tion were  not  good  in  point  of  law,  a  Court  of  error  could  not 
award  a  venire  facias  de  novo,  after  a  general  verdict  found,  even 
though  one  of  the  counts  were  good,  which  was  sufficient 
to  warrant  a  judgment;  but  that  the  judgment  must  be  either 
affirmed  or  reversed.  He  admitted  that  the  case  of  Astle  v. 
Grant  (a)  decided  the  reverse  of  that  proposition  :  but  he  ob- 
served that  that  determination  was  not  warranted  by  the  old  au- 
thorities. For  in  all  the  former  cases  (b),  where  a  Court  of  error 
had  awarded  a  venire  facias  de  novo,  there  either  had  been  a  spe- 
cial or  imperfect  finding  by  the  jury,  and  not  a  general  and  per- 
fect verdict. 

Arguments  for  the  Defendant  in  Error. 

at  Error.         The  1st  error  assumes  the  action  to  be  maintainable,  if  the 
plaintiff  in  error  maliciously,  and  without  reasonable  or  probable  cause, 

(a)  Dough  703. 

(b)  The  following  seem  to  be  the  most  material  authorities  on  the  subject,  cne  of 
which  even  denies  that  a  Court  of  error  can  in  any  case  award  a  venire  de  **o*.  2  Ro. 
Abr.  721.  pi.  IO.  2  Ro.  Abr.  J12.pl.  16.  18,  19.  Bro.  Abr.  tit.  Venire  facias,//.  12. 
21  Hem.  6.  20.pl.  38,  39.  Sty.  34.  64.  20J.  307.  33J.  445.  2  Buhtr.  3a.  2  Ld. 
Raym.  \$%\.  2  Stra.  IO53.  XO55.  1124.  I  Wilt.  55.  4  Browns  App.  280.  C<rtvp, 
89. 91.  Do*gl.  361.;  and  Coppimgers.  Keating^  M,  22  G.  3.  B,  R.  post.  2  vol.  1 26.  a. 

did 
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did  arrest,  suspend,  and  bring  the  defendant  to  trial:  but  it  al-      1786. 

leges  that  a  reasonable  and  probable  cause  for  such  arrest,  suspen-  

sion,  and  trial,  appears  gn  the  face  of  the  record.  ,     /tone 

This  probable  cause  is  argued  to  appear  on  the  record  from  the  *  against 
charge,  and  the  manner  in  which  the  defendant  in  error  appears  i„  Error.' 
to  have  been  acquitted  of  it,  namely,  not  from  the  facts  on  whicl) 
it  was  framed  being  negatived  by  the  sentence  of  the  Court,  but 
from  a  justification  of  his  conduct  having  been  made  to  appear 
from  circumstances  shewn,  to  the  Court  in  evidence:  from  whence 
it  is  argued,  that  the  existence  of  the  facts  on  which  the  charge 
was  founded,  leaves  probable  cause.  But  the  answers  to  that  ar- 
gument are,  first,  that  no  probable  cause  for  any  of  the  charges 
does  appear  upon  the  record  from  the  language  of  the  sentence  of 
the  court-martial,  by  which  the  defendant  in  error  is  acquitted 
of  them;  much  less,  when  coupled  with  the  antecedent  part  of 
the  record.  Secondly,  that  in  the  utmost  latitude  of  construction 
of  the  language  of  the  sentence,  and  the  utmost  extent  of  the  ar- 
gument founded  on  it,  the  probable  cause  could  extend  but  to 
one  of  the  charges;  the  facts  of  the  others  being  expressly  nega- 
tived. And  as  the  action  .would  have  been  maintainable  for  the 
other  two,  independently  of  the  third,  the  Court  will,  after  ver- 
dict, intend  that  the  jury  gave  their  damages  for  those  charges 
which  were  actionable. 

As  to  the  first.  To  support  the  present  action,  there  must  be 
malice  express,  or  implied,  and  a  want  of  probable  cause.  What 
is  malice  express  cannot  be  misunderstood.  Malice  implied  can 
only  be  implied  from  circumstances ;  and  the  total  want  of  a  pro- 
bable cause  is  evidence  of  malice.  If  it  can  be  shewn  that  a  pro- 
secutor knew  the  party  prosecuted  to  be  innocent,  prosecuting , 
under  that  impression  is  decisive  proof  of  malice;  for  it  could  not 
be  from  public  motives.  What  therefore  is  probable  cause  is  the 
great  matter  for  consideration.  The  definition  of  probable  cause 
is  such  conduct  in  an  individual  accused  as  will  warrant  a  legal 
and  reasonable  suspicion  of  offence  against  the  law  in  the  mind  of 
the  person  accusing,  so  as  that  Court  can  refer  a  prosecution  to 
have  been  taken  up  on  public  motives.  It  is  a  mixed  question  of 
fact  and  law.  What  circumstances  existed,  and  what  knowledge 
the  prosecutor  had  of  them,  is  a  question  of  fact:  but  when  the 
facts  are  known,  and  the  mind  of  the  prosecutor  is  laid  open  to 
the  jury  by  evidence,  then,  whether  it  were  a  reasonable  or  un- 
reasonable cause  of  proceeding  is  a  question  of  law. 

But 
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1786.  But  it  is  a  (jlear  maxim,  that  no  man  who  prosecutes  another 

■  for  a  crime,  believing  him  to  be  wholly  innocent  of  it,  can,  if 

/tonb  *ke  Party  be  acquitted,  lay  hold  of  a  technical  probable  cause  from 

against  future  circumstances.     It  matters  not  whether  the  party  prose- 

SlJTTO  N 

in  Error.'  cuted  be  acquitted  of  the  offence  from  the  facts  of  the  charge  not 
being  proved,  or  from  a  justification,  taking  them  to  exist,  if  the 
prosecutor  were  acquainted  with  the  fact,  and  the  just  effect  of 
such  justification  arising  but  of  it  before  he  proceeded.  As  for  in* 
stance,  if  a  commander  in  chief,  whose  signal  had  been  disobeyed, 
knew  that  the  officer  disobeying  it  did  it  from  such  motives  as 
made  the  disobedience  perfectly  justifiable  in  the  officer,  and  was 
convinced  of  his  rectitude ;  such  commander  could  not  suspend 
and  try  him  merely  because  the  defence  (which  is  known  to  him) 
must  come  from  the  officer  himself  in  the  shape  of  a  justification. 
The  plaintiff  in  error  must  therefore  establish  that  there  is  suf- 
ficient on  the  face  of  the  record  to  shew  positively  that  he  acted 
upon  a  reasonable  and  legal  ground  of  suspicion  of  guilt,  to  en- 
title him  to  legal  protection  for  having  prosecuted,  notwithstancU 
ing  his  malicious  motive,  which  stands  admitted  by  the  aver- 
ment, stating  that  he  did  it  maliciously.  It  will  not  be  sufficient 
that  it  should  stand  indifferent  on  the  sentence,  whether  there 
was  probable  cause  for  one  charge,  or  not 5  for  the  declaration 
,  having  averred  that  the  plaintiff  in  error  brought  the  defendant  to 
trial  without  any  reasonable  or  probable  cause,  and  the  jury  having 
found  it,  the  want  of  that  probable  cause,  so  distinctly  averred, 
must  be  taken  to  exist,  unless  the  record  contain  matter  repugnant 
to  such  averment.  And  the  record  must  be  construed,  like  all 
other  legal  instruments,  ut  res  magis  valeat  quam  per  eat  ^  the 
sentence  must  be  reconciled  with  the  averment,  if  they  be  ie- 
concileable  in  language.  In  order  to  determine  whether  there 
be  any  matter  directly  regugnant  to  the  averment,  it  is  ne- 
cessary to  examine  the  record,  viz.  the  two  first  counts,  to 
which  only  the  objection  applies.  The  declaration  avers  that 
although  the  defendant  in  error  during  the  whole  of  the  en- 
gagement, &c.  conducted  himself  as  a  gallant  officer,  and  did 
his  duty  to  the  best  of  his  power,'  considering  the  state  of  bis  ship, 
and  was  never  guilty  of  any  of  the  charges  particularly  specified, 
yet  that  the  plaintiff  in  error  well  knowing  the  premises y  (namely, 
the  innocence  and  merit  of  the  defendant  in  error,  which 
was  antecedently  averred  in  the  declaration,)  but,  maliciously, 
and  without  any  reasonable  ok  probable  cause,  suspended,  arrested, 

imprisoned 
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imprisoned  and  brought  him  to  trial  for  delaying  and  discou-     1796. 
raging  the  public  service,  for  disobeying  the  commodore's  verbal  '  ■ 

orders  and  public  signals  in  not  causing  the  cables  of  the  Lis  to     ^J£ 
be  slipped  immediately,  farV.  and  also  for  falling  a-stern,  tsfc.  of     *gai*st 
which  the  declaration  had  averred  him  to  be  innocent,  and  inno-    in  Error.' 
cent  within  the  knowledge  of  the  plaintiff  in  error. 

The  first  part  of  the  sentence,  namely  that  he  did  not  delay 
and  discourage  the  public  service,  is  an  express  negative,  not  only 
of  the  first  charge  in  form,  but  of  all  in  substance*,  for  if  the  de- 
fendant in  error  did  not  delay  or  discourage  the  public  service, 
he  could  not  be  guilty  of  any  of  the  charges.  The  second  part 
of  the  sentence,  namely,  that,  from  the  circumstances  proved  of 
the  condition  of  the  I  sis,  the  defendant  in  error  vm$  justifiable  in 
not  cutting  or  slipping  his  cable  immediately,  means,  that,  the 
defendant  in  error  having  acted  rightly  in  not  immediately 
cutting  or  slipping  his  cable,  his  not  doing  it  was  not  in  naval 
law  or  discipline  a  disobedience.  It  makes  no  difference  whe- 
thdr  the  impossibility  of  obeying  be  physical  or  moral.  The 
Conduct  of  the  defendant  in  error  cannot  be  considered  as  a  dis- 
obedience of  the  commodore's  orders,  but  an  obedience  to  the 
spirit,  and  a  legal  and  justifiable  dispensation  with  the  strict  form% 
of  the  order.  It  was  so  considered  by  the  final  adjudication  go- 
ing to  all  the  charges  *,  for  the  court-martial  honourably  acquitted 
him  of  the  whole  of  the  charge.  They  considered  justifiable  coni 
duct  as  opposed  to  disobedience.  But  even  taking  it  to  be  a  dis- 
obedience completely  justified,  not  excused,  and  that  the  plaintiff  in 
error  knew  the  fact  constituting  the  justification,  it  is  sufficient. 
And  the  Court  will  not  now  presume  that  the  condition  of  the 
ship,  which  constituted  the  justification,  or  its  effect,  as  a  justifi- 
cation, was  unknown  to  the  plaintiff  in  error.  For  the  record 
excludes  the  presumption  of  ignorance.  It  is  not  necessary  for 
the  defendant  in  error  to  shew  from  the  declaration  that  the 
commodore  had  not  probable  cause  *>  but  the  plaintiff  in  error 
must  shew  that,  on  the  record,  he  certainly  had.  For  there  is 
a  positive  averment  that  he  had  not,  and  the  whole  record  must 
be  construed  together  if  reconcileable.  In  the  case  of  Reynolds 
v.  Kennedy,  there  was  no  averment  that  the  defendant  had  no 
probable  cause,  or  that  he  well  knew  the  premises ;  and  the 
judgment  in  that  case  was  very  proper ;  for  though  the  informa- 
tion was  false,  yet  the  defendant  might  have  had  probable  cause. 
There,  non  constat,  that  the  charge  was  false  within  the  defendant's 

knowledge; 
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1786.     knowledge  ;  here  it  is  positively  averred  ;  in  that  case  there  was 

a  condemnation  ;  in   the  present  a  direct  acquittal.     And  the 

JOI1N"      present  record  contains  those  averments  for  the  want  of  which 
against      the  judgment  was  arrested  in  that  case. 

mYiwr!        The  second  answer  to  the  argument  for  the  plaintiff  in  error  is, 
that  the  y  robable'cause  (supposing  the  first  answer  to  b<  ;:i  ifound- 
ed)  extends  at  die  utmost  to  the  second  charge,  and  loaves  ihe 
first  and  third  defenceless  :  the  facts  of  ttam  being  negatived. 
And  after  verdict  the  Court  must  intend  that  the  damages  were 
given  for  them  only.     The  Court  of  Exchequer  had  no  difficulty, 
in  that  part  of  the  case  (a).     Wherever  the  injury  is  charged  to 
have  been  committed  at  one  and  the  same  time,  and  the  matters, 
in  which  such  injury  is  charged  to  consist,  appear,  some  to  be  ac- 
tionable, and  others  not,  the  Court  will  presume  after  verdict  that 
the  damages  were  given  for  the  actionable  part.    That  the  law  is 
so  in  the  case  of  words  spoken  is  clear  from  Osborne's  case,  10  Co. 
130.  Broughtoifs  case,  Moor,    142.  Brooke  v.  Clerk,  Cro.  Eliz. 
328.     Tbaxbie  v.  Smith,  Cro.  Eliz.   788.     Penson  v.    Goodhaj, 
Cro.  Car.  328.     The  same  rule  likewise  holds  in  trespass.     In 
Smaller  v.  Kerf  oat and  Wife(b)y  where  trespass  was  brought  against 
baron  and  feme  for  breaking  and  entering  the  plaintifPs  house, 
taking  his  goods,  and  converting  them  to  their  own  use,  a  mo- 
tion was  made  in  arrest  of  judgment,  that  the  feme  could  not 
convert  to  her  own  use  :  but  the  Court  presumed  that  the  da- 
mages were  given  for  breaking  the  house,  and  taking  the  goods. 
So  in  actions  of  assumpsit.  2  Rol.  Rep.  79.     So  in  covenant, 
where  several  breaches  are  assigned,  some  being  insensible,  and 
general  damages  are  given,  they  are  presumed  to  have  been  given 
for  those  which  are  good.   1  Rol.  Abr.  577.     It  cannot  be  con- 
tended that,  supposing  probable  cause  appeared  for  any  of  the 
charges,  it  would  destroy  the  action  as  to  the  others,  for  the 
others  might  be  considered  as  surplusage.     It  is  true  that  if  the 
substance  of  a  crime  be  laid  various  ways,  in  order  to  meet  accu- 
rately the  circumstances  as  they  may  appear  in  proof,  and  the  de- 
fendant be  acquitted,  but  there  was  probable  cause  for  the  ac- 
cusation, as  laid  in  one  count,  no  action  would  lie  for  the 
charges  in  the  other.     But  if  a  person,  having  a  probable  cause 
to  accuse  another  of  one  offence,  charge  him  at  the  same  time 
with  another,  totally  independent  of  the  first,  and  of  which  he 
knew  that  other  person  to  be  perfectly  innocent,  and  the  person 

(*)  Ante,  508.  (I)  %  Stra.  1094. 

8  accused 
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accused  be  acquitted  of  all,  the  probable  cause  for  one  charge     1786. 
does  not  repel   the  action  for  the  malicious  accusation  of  the 


other.   Suppose  the  plaintiff  in  error  had  probable  cause  for  ac-     ^"ne. 
cusing  the  defendant  of  disobeying  his  order,  in  not  instantly     again* 
cutting  his  cable,  which  the  sentence  does  not  negative  as  false    ^  Yxt&. 
within  his  knowledge,  but  as  justified,  yet  that  does  not  give  him 
any  probable  cause  for  accusing  him  of  falling  a-stern  after  he 
did  cut  his  cable,  and  not  keeping  up  in  the  line  of  battle,  or  for 
charging  him  with  being  out  of  his  station  at  sun-set;  the  truth 
of  which  charges  the  sentence  negatives ;  and  the  falsehood  of 
which  the  declaration  avers,  together  with  the  plaintiff's  perfect 
knowledge  of  their  falsehood.  In  the  case  of  the  King  v.  Prosser, 
which  was  an  indictment  for  perjury,  on  the  prosecution  of  Nixon, 
the  perjury  was  charged  to  have  been  committed  in  an  answer  in 
Chancery  to  the  prosecutor's  amended  bill.    The  substance  of  a 
verbal  agreement  for  a  lease  of  some  premises  at  Paddington  was 
set  forth  in  the  amended  bill:  the  defendant  denied  such  agree- 
ment, and  stated  it  another  way.    The  indictment  contained 
thirty-three  assignments  of  perjury,  one  of  which  was  for  deny- 
ing the  agreement  for  the  lease.  As  a  defence  against  that  assign- 
ment, the  prosecutor's  original  bill  was  produced,  and  his  in- 
structions for  drawing  it  in  his  own  hand,  by  whichJie  had  stated 
it  to  be  exactly  as  Prosser  did  in  nis  answer.     The  defendant, 
after  being  acquitted  of  all  the  charges,  brought  an  action  against 
Prosser  for  a  malicious  prosecution ;  who,  on  the  trial  of  that 
action,  called  many  witnesses  to  prove  that  he  had  probable  cause 
for  many  of  the  charges ;  but  the  plaintiff  relied  on  this  single 
charge,  which  the  defendant  himself  knew  to  be  false.    Lord 
Mansfield^  before  whom  the  cause  was  tried,  told  the  jury,  that 
the  instructions  in  the  handwriting  of  the  defendant  for  the  ori- 
ginal bill  left  him  defenceless  against  that  charge  of  perjury, 
whatever  probable  cause  he  had  for  others  ;  and  the  jury  found 
a  verdict  for  the  plaintiff  with  100/.  damages.     The  malicious 
charge  in  the  present  case  was  one  act,  though  it  contained  inde- 
pendent members.     But  if  any  member  of  such  charge  appears 
not  to  be  actionable  on  the  record,  and  the  others  do,  the  Court 
ought  to  presume,  as  in  actions  for  words,  that  the  judge  at  Nisi 
Prius  did  not  admit  any  evidence  relative  to  that,  and  that  no 
damages  were  given  for  such  charge. 

2d  Error.     It  cannot  be  denied  as  a  general  proposition  that  ad  Error, 
whenever  any  subject  of  England  suffers  any  damages  from  any 

illegal 
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1786.     illegal  or  injurious  act  of  another,  short  offehny%  the  law  gives 
him  a  remedy  by  civil  action,  and  without  any  previous  convic- 


John-     tjon  Q£  f^g  act#     ^nj  -n  tfcs  case  -t  -s  nQt  conten(|e(}  tnat  the 

STONE 

againj     injurious  act  complained  of  is  a  felony.     It  appears  by  Lord 
to  Era.'   Chief  Justice  Holfs  argument,  in  Savillev.  Roberts^  that,  if  a 
man  be  falsely  and  maliciously  indicted  of  any  crime  that  may 
prejudice  his  fame,  or  property,  or  may  subject  him  to  peril  of 
life  or  liberty,  he  may  bring  his  action,  for  he  is  falsely  scan- 
dalized by  the  malice  of  the  prosecutor.     If,  therefore,  this  ac- 
tion is  not  maintainable  in  principle  or  substance,  supposing  it 
properly  brought  in  point  of  form,  it  is  an  exception  to  a  general 
rule  of  law.    The  general  rule  of  law  supporting  the  action,  the 
exception  must  be  established  by  the  plaintiff  in  error ;  and  that 
exception  must  go  the  length  of  saying  that  an  officer  in  the  navy 
forfeits  or  voluntarily  surrenders  all  the  civil  rights  belonging  to 
other  subjects,  when  the  injury  proceeds  from  a  superior  officer, 
under  colour  of  discipline  ;  even  although  the  act  done  be  ad- 
mitted to  have  been  done  in  opposition  to  discipline,  in  violation 
of  naval  duty,  maliciously,  and  without  cause.     This  can  only 
be  established  by  a  Current  of  direct  authorities,  or  the  silence 
of  precedents,  which  shew  that  the  analogies  and  the  policy  of 
the  law  warrant  the  conclusion. 

As  to  the  first,  no  case,  or  even  dictum,  can  be  shewn,  to 
prove  that  an  action  for  a  malicious  prosecution  cannot  be  main- 
tained against  an  officer  for  the  abuse  of  the  authority  delegated 
to  him  by  the  King's  commission. 

As  to  the  latter,  it  has  been  contended  that  the  action  cannot 
be  supported  on  account  of  the  dangerous  consequences  to  the 
public,  and  by  analogy  to  other  cases.  It  is  true,  that  the  public 
is  deeply  interested  in  protecting  all  righteous  prosecutors  of  civil 
offences  from  the  consequences  of  mistaken  judgments.  But 
such  protection  is  sufficiently  afforded  to  all  subjects  by  the  ar- 
duous proof  thrown  on  plaintiffs  seeking  this  sort  of  redress  ; 
and  not  by  holding  out  a  previous  indemnity  to  malignity, 
cruelty,  and  injustice.  The  supposed  analogies  are  the  superior 
Judges  of  the  realm;  grand  jurors  finding  indictments;  petty 
jurors  trying  them;  and  the  Attorney-General  prosecuting 
ex  officio  for  the  Crown.  But  the  exemption  contended  for 
extends  beyond  the  analogies ;  it  does  not  confine  itself  to  su- 
perior officers,  but  runs  through  all  the  classes  of  naval  subor- 
dination. 

But 
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But  the  principle  contended  for  only  protects  the  judges  of  the     1 786.. 

tag's  courts  of  record  (a).    The  principle  is  obvious  with  re-  ■ 
spect  to  them :  there  is  no  Court  equal  to  the  trial  of  the  superior      „**\ 
judges  of  the  realm  for  facts  done  in  judicature.     But  the  plain*     «r«w' 
tiff  in  error  cannot  be  considered  in  the  situation  of  a  judge.    If    u,  Error* 
the  question  had  been,  whether  an  action  for  a  malicious  judg- 
ment would  lie  against  a  member  of  a  court  martial,  acting 
within  his  jurisdiction,  there  might  have  been  some  analogy ; 
but  the  plaintiff  in  error  is  to  be  considered  rather  in  the  light 
of  a  prosecutor  than  a  judge. 

As  to  grand  and  petit  jurors  in  criminal  cases,  their  exemp- 
tion arises  from  a  jealousy  of  prerogative ;  it  would  have  been 
dangerous  in  the  extreme  to  have  allowed  an  attaint  for  the  King; 
and  it  would  have  been  impossible  to  have  given  an  attaint  for  the       • 
subject,  and  none  for  the  King.    But  in  civil  cases  an  attaint  lies. 

No  case  can  be  cited  to  shew  that  the  attorney-general  would 
not  be  civilly  answerable  for  a  corrupt  abuse  of  discretion  ;  the 
argument  is  proving  ignotum  per  ignotius  /  and  on  principle  and 
strong  analogy  he  is  answerable.  The  protection  given  to  persons 
acting  for  the  public  is  in  no  cases  extended  farther  than  to  officers 
concerned  in  the  revenue,  who  are  frequently  obliged  to  act  on 
slender  suspicions,  and  would  otherwise  be  open  to  endless  pro- 
secutions. In  the  case  of  Boot  v.  Cooper  and  another  (£),  which 
was  an  action  of  trespass  against  an  officer  of  excise  for  entering 
under  a  warrant  of  two  commissioners  founded  on  the  10  Geo. 
I.  e.  10.  into  the  plaintiff's  house  to  search  for  concealed  goods, 
the  Court  held  that  the  defendants  were  not  trespassers^  even 
though  they  found  nothing  in  the  plaintiff's  house,  the  act  itself 
being  legal  \  but  that  the  only  remedy  was  by  an  action  on  the 
case  for  obtaining  or  executing  the  warrant  from  bad  motives. 

By  analogy  to  those  actions  which  have  been  brought  against 
governors  of  provinces,  islands,  and  garrisons,  military  officers, 
and  even  officers  of  the  navy,  it  is  clear  that  this  action  is 
maintainable. 

The  admission  that  actions  of  trespass  vi  et  armis  maybe  main* 
tained  for  acts  of  officers  in  the  navy  or  army,  not  even  acting 
from  malice,  but  mistaking  the  extent  and  limits  of  their  autho- 
rity, cuts  up  the  great  question  of  policy  by  the  roots.  It  was  so 
considered  by  the  Barons  of  the  Exchequer  when  judgment  was 

(«)  MilUr  v.  Scaret  %  Black*  Rep,  1141.       (6)  E.  %$  G.  3.  B.  A.  [Rtpd.  3  £//.  135'] 

given 
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1786.     given   below.    The  action  of  trespass  supposes  the  act  com- 

-* ! plained  of  to  be  illegal,  and  if  the  defendant  justifies,  the  whole 

John-     burthen  of  proof  is  thrown  on  him ;  for  he  must  make  out  his 

STONE  *  ' 

agaimt     justification.     In  this  kind  of  action  the  plaintiff  is  bound  to 
in  Error.'    8tatc  ms  whole  case  on  the  record ;  and  unless  he  prove  i  every 
part  of  it,  he  cannot  recover.    But  at  all  events  the  form  of  the 
action  does  not  alter  the  nature  of  the  thing,  for  which  an 
action  is  maintainable.     The  action  on  the  case  is  brought  for 
one  of  two  reasons,  either  that  the  injury  is  consequential,  or, 
if  direct,  that  the  act,  though  legal,  was  from  a  bad  motive. 
In  the  present  case  the  bad  motive  is  the  gist  of  the  action. 
Every  principle  which  the  Court  laid  down  in  the  case  of  Fabri- 
gas  v.  Mostyn  (a)  is  applicable  to  the  present.     And  the  lan- 
guage made  use  of  by  Ld.  Mansfield  in   the  case  of  Wall  v. 
M'Namara  (b)  is  particularly  strong.  That  was  an  action  brought 
by  the  plaintiff,  as  Captain  in  the  African  corps,  against  the  de- 
fendant, as  Lieutenant-Governor  of  Senega  mbia,  for  imprisoning 
him  for  nine  months  at  Gambia  in  Africa.     The  defendant 
pleaded  the  general  issue,  intending  to  justify  the  imprisonment 
under  the  mutiny  act  for  disobedience  of  orders.    At  the  trial  it 
appeared  that  the  imprisonment,  which  at  first  was  legal,  namely, 
for  leaving  his  post  »  without  leave  from  his  superior  officer, 
though  in  a  bad  state  of  health,  was  aggravated  with  many  cir- 
cumstances of  cruelty.    Ld.  Mansfield  in  summing  up  to  the 
jufy,  said,  « in  trying  the  legality  of  acts  done  by  military  officers 
"  in  the  exercise  of  their  duty,  particularly  beyond  the   seas, 
«  where  cases  may  occur  without  the  possibility  of  application  for 
"  proper  advice,  great  latitude  ought  to  be  allowed,  and  they 
"  ought  not  to  suffer  for  a  slip  of  form,  if  their  intention  appears 
"  by  the  evidence  to  have  been  upright ;  it  is  the  same  as  when 
"  complaints  are  brought  against  inferior  civil  magistrates,  such  as 
"  justices  of  the  peace,  for  acts  done  by  them  in  the  exercise  of 
«  their  civil  duty.    There  the  principal  inquiry  to  be  made,  by  a 
"  court  of  justice,  is,  how  the  heart  stood  ?  And  if  there  appears 
"  to  be  nothing  wrong  there,  great  latitude  will  be  allowed  for 
"  misapprehension  or  mistake.    But  on  the  other  hand,   if  the 
c<  heart  is  wrong,  if  cruelty,  malice,  and  oppression,  appear  to 
«  have  occasioned  or  aggravated  the  imprisonment  or  other  in* 
"  jury  complained  of,  they  shall  not  cover  themselves  with  the 

(«)  Cowp.  161.  (b)  Sittings  at  lVuU  after  Mich.  17  791. 

"  thin 
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"■thin  veil  of  legal  forms,  nor  escape,  under  the  cover  c.     jus-     1786. 

"  tification  the  most  technically  regular,  from  that  punish. rent  " 

"  which  it  is  your  province  and  your  duty  to  inflict  on  so  scan-      {Vosl 

^dalous  an  abuse  of  public  trust.  It  is  admitted  that  the  plain-  /r»:*rf 

Sutton 

f « tiff  was  to  blame  in  leaving  his  post.  But  there  was  no  enemy     in  Juror. 

"  —no  mutiny— no  danger — His  health  was  declining,  and  he 

"trusted  to  the  benevolence  of  the  defendant  to  consider  the 

"  circumstances  under  which  he  acted.     But  supposing  it  to 

"have  been  the  defendant's  duty  to  call  him  to  a  military  ac- 

"  count  for  his  misconduct,  what  apology  is  there  for  denying 

"-him  the  use  of  the  common  air  in  a  sultry  climate,  and  shut- 

"  ting  him  up  in  a  gloomy  prison,  where  there  was  no  possibility. 

4S  of  bringing  him  to  a  trial  for  several  months,  there  not  being 

«  a  sufficient  number  of  officers  (o  form  a  court-martial  ?  These 

"  circumstances,  independent  of  the  direct  evidence  of  malice, 

"  as  sworn  to  by  one  of  the  witnesses,  are  sufficient  for  you  to 

"  presume  a  bad  malignant  motive  in  the  defendant,  which 

"  would  destroy  his  justification,  had  it  even  been  within  the 

"  powers  delegated  to  the  defendant  hy  his  commission  (a).n 

So  that  where  an  officer  makes  a  slip  in  form,  great  latitude 
ought  to  be  allowed ;  but  for  a  corrupt  abuse  of  authority  none 
can  be  made.  Yet,  according  to  the  argument  for  the  plaintiff 
in  error,  no  latitude  is  afforded  to  the  first,  and  absolute  impu- 
nity to  the  last. 

Simnton  v.  Moiloy  (£),  was  an  action  of  false  imprisonment 
brought  by  the  plaintiff  as  purser  of  the  Trident  man  of  war 
against  the  defendant,  who  was  his  captain.  The  defendant 
pleaded  a  justification  for  a  supposed  breach  of  duty.  But  it  ap- 
pearing i  n  evidence  that  the  defendant  had  imprisoned  him. for 
three  days  without  inquiring  into  the  matter,  and  had  then  re- 
leased him  on  hearing  his  defence,  Ld.  Mansfield  S2\<\,  that  such 
conduct  on  the  part  of  the  defendant  did  not  appear  to  have  been 
a  proper  discharge  of  his  duty,  and  therefore  that  his  justification 
had  failed  him  under  the  discipline  of  the  navy.  But  suppose 
that  Capt.  Moiloy,  instead  of  releasing  the  plaintiff  on  hearing 
his  defence,  had  kept  him  confined  till  he  came  to  England^ 
and  had  then  made  a  charge  against  him  in  order  to  justify 
himself,  the  same  policy  which  suffered  an  action  of  false  im- 
prisonment in  that  case  for  the  incautious,  though  upright, 

(4)  In  this  case  there  was  a  verdict  for  the  plaintiff,  damages  xooo/. 
(6)  Sittings  after  M.  1783,  at  fftitm.  tor.  lid.  ManificU. 

conduct 
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1786.    conduct  of  the  defendant,  would  have  supported  an  action  011 
— the  case  founded  on  cool  deliberate  malice  and  injustice,  not 

JOHN"     covered  by  a  pretence  of  discipline. 

aga*ntt         The  analogy  between  the  present  case  and  that  of  Sutherland 

in  Emu:.'  7*  Murray  {a)  is  very  6trong  to  shew  that  a  person  representing 
the  King  in  all  functions,  civil  and  military,  where  the  act 
complained  of  is  expressly  legal,  shall  answer  for  an  abuse  of 
his  authority.  There  the  declaration  stated  that  the  defendant 
was  governor  of  Minorca,  and  vice-admiral  of  the  island,  that 
the  plaintiff  was  judge  of  the  Vice -Admiralty  Court,  with  all 
fees,  emoluments,  teV.  and  that  the  defendant,  to  injure  and 
Oppress  him,  maliciously,  and  without  any  reasonable  or  probable 
causey  suspended  him  from  his  office,  per  quod  he  lost  his  profits, 
tsV.  On  the  evidence  it  appeared  that  General  Murray  had 
legal  authority  to  suspend  till  the  king's  pleasure  was  known; 
that  he  had  so  suspended  him,  and  directed  the  Secretary  of 
State  to  take  the  king's  pleasure  on  it.  The  General  professed 
himself  ready  to  restore  him  if  he  made  a  particular  apology; 
the  king  approved  of  the  suspension,  unless  the  terms  were 
complied  with.  There  the  plaintiff  recovered  5000/.  and  it 
never  occurred  to  any  lawyer  that  there  was  any  pretence  to 
move  in  arrest  of  judgment.  The  gist  of  the  action  was  admit* 
ting  the  legality  of  the  suspension  thus  confirmed,  but  com* 
plaining  of  the  defendant's  exercise  of  his  original  authority, 
and  his  malicious  and  false  representation,  by  which  the  sus- 
pension had  been  confirmed. 

The  argument  on  the  incompetency  of  juries,  to  try  questions 
of  this  nature,  is  not  entitled  to  much  weight,  when  it  is  consider- 
ed that  almost  all  the  injuries  which  one  individual  may  receive 
from  another,  and  which  are  the  foundation  of  numberless  actions, 
involve  in  them  questions  peculiar  to  the  trades  and  conditions 
of  the  parties:  and  if  this  argument  were  well  founded,  such 
actions  could  never  be  tried.  In  an  action  against  a  surgeon  for 
ignorance,  the  question  may  turn  on  a  nice  point  of  surgery : 
but  the  jury  must  attend  to  the  witnesses,  and  decide  according 
to  their  number,  professional  skill,  and  cause  of  knowledge ; 
for  cuilibet  in  sua  arte  credendum  est*  In  an  action  on  a  warranty 
of  a  life  in  a  policy,  physicians  must  be  examined.  So  for  in- 
juries on  streams  to  one  mill  by  another,  mill-wrights  and  engi- 

(a)  Sittings  it  JVtiU  after  East.  1783,  cor.  Eyn,  Baron-  That  action  was  twice 
tried,  the  tint  verdict  being  imperfect ;  and  the  damages  were  given  on  the  second 
trial 
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neers  must  be  produced.  Many  questions  even  of  navigation  must  1 y  86. 
occur,  which  must  necessarily  be  decided  by  a  jury ;  as  in  a 
case  under  the  Hovering  Act,  when  unavoidable  necessity  is  to 
exculpate  *  — so  in  cases  of  deviation  on  policy  of  insurance;  — 
or  in  cases  of  sea- worthiness ; — or  when  one  ship  runs  down 
another  at  sea  by  bad  steering.  Yet  those  actions  are  much  more  . 
difficult,  because  they  depend  soUly  on  questions  of  navigation. 
But  the  gist  of  the  present  action  is  malice,  and  want  of  pro* 
bable  cause,  which  cannot  involve  any  question  of  navigation  and 
sea-fighting ;  and  the  present  verdict  was  not  founded  on  any 
such  evidence. 

But  if  Jurors  are  not  competent  to  try  such  a  question,  the 
plaintiff  is  without  any  remedy  at  all.  A  court-martial  can  give 
no  redress  to  the  injured  party.  As  to  the  case  of  Le  Came  v. 
Bden,  which  was  cited  for  the  plaintiff  in  error,  there  the  im- 
prisonment complained  of  was  an  immediate  consequence  of  seiz- 
ing a  vessel  as  prize.  And  the  question  of  prize  or  no  prize,  and 
its  immediate  consequences,  are  notoriously  of  Admiralty  juris- 
diction. But  the  Court,  in  that  case,  went  principally  on  the 
Admiralty  having  jurisdiction  to  redress  the  parties  in  damages. 

As  to  any  objection  that  may  arise  to  an  action  of  this  sort  be- 
fore a  defendant  has  been  tried  and  convicted  by  a  court-maftial 
tinder  the  thirty-third  article  of  war ;  that  argument  holds  in  no 
case  short  of  felony.  For  if  it  were  to  prevail  in  the  present 
Case)  it  might,  with  the  same  reason,  be  extended  to  many  others; 
as,  for  instance,  no  action  would  lie  for  maliciously  holding  to 
bail  without  a  previous  conviction  for  perjury. 

The  extreme  difficulty  which  stands  in  a  plaintiffs  way,  in 
this  kind  of  action,  is  an  answer  to  the  supposed  impolicy  of 
entertaining  it.  The  knowledge  that  no  action  lies  for  any  in- 
jury, except  for  malice  and  injustice,  while  it  can  never  check 
the  conduct  of  good  men,  may  form  a  check  on  the  bad.  But 
even  if  it  be  impolitic  to  entertain  actions  of  this  nature,  it  is  a 
legislative,  not  a  judicial,  duty  to  repel  it.  « 

3d  Error.  The  loss  of  prize-money  for  prizes  taken  while  3a  Error. 
Captain  Lumley  (who  was  appointed  to  succeed  the  defendant 
in  error)  commanded  the  Lis9  during  the  suspension  of  the  defen- 
dant in  error  is  charged  upon  the  record  as  a  legal  consequence 
of  that  suspension.  This  is  assigned  as  error,  and  it  is  alleged  that 
that  suspension  did  not  carry  that  legal  consequence ;  the  defen- 
dant in  error  being  entitled  by  a  species  of  jus  portliminii  to  all  those 

rights 
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1786.    rights  which  would  have  belonged  to  him  if  he  had  never  beeir 

— ■  accused,  suspended,  and  tried.     But  the  defendant  in  error  can 

J?one  ^ave  no  Pr>ze-money  but  what  he  is  entitled  to  under  the  king's 
agaimt  proclamation.  Now  the  proclamation  gives  the  captain,  who  shall 
in  Error/  be  actually  on  board  on  the  taking  of  any  prize,  three-eighths.  The 
term  «  actually  on  board"  has  repeatedly  received  a  legal  con- 
struction. It  does  not  mean  merely  personally  on  board;  but  on 
board  in  the  actual  statioKznd  capacity  in  which  the  prize-money 
is  claimed.  And  therefore  the  proclamation  requires  the  captain 
and  other  officers  to  make  out  and  subscribe  prize  lists,  stating  the 
quality  of  the  persons  on  board,  and  to  transmit  them  to  the  com- 
missioners of  the  navy.  The  real  meaning  of  the  proclamation 
in  this  particular  underwent  a  solemn  discussion  in  the  case  of 
Wemys  v.  Linzee  and  another  (0),  where  it  was  determined,  by 
the  Court  granting  a  new  trial,  thaj  a  captain  of  marines,  who 
happened  to  be  on  board  a  frigate  when  she  took  a  prize,  but  did 
not  belong  to  her  complement,  should  share  only  as  a  passenger. 
If  th^t  decision  be  right,  the  defendant  is  not  entitled  to  any  part 
of  the  prizes  taken  after  his  suspension.  For  Captain  Lumley 
was  to  all  intents  and  purposes  Captain  of  the  Lis,  and  actually  on 
board  as  Captain  when  the  prize  was  taken.  Indeed,  according 
to  the  doctrine  of  thcjuspostliminii,  the  defendant  in  error  is  en- 
titled to  his  pay  as  well  as  prize-money  during  his  suspension;  in 
which  case  Captain  Lumley  had  no  title  to  receive  it;  for  both 
could  not.  But  as  the  plaintiff  in  error  undoubtedly  had  authority 
to  appoint  Captain  Lumley  to  the  office  of  Captain  with  all  the 
emoluments,  the  consequence  is  unavoidable,  that  Captain  Lumley 
was  entitled,  during  the  whole  time  he  commanded  the  /res,  to  all 
the  advantages  which  the  law  gives  to  the  Captain  of  a  ship,  and 
consequently  to  the  prizes  in  question.  Neither  does  it  appear  on 
the  record  that,  when  the  prizes  in  dispute  were  taken,  the  de- 
fendant in  error  was  actually  on  board ;  and  if  he  were  not  on 
board  he  could  not  share  even  if  Captain.  No  jus  postliminu  there- 
fore can  attach  in  the  present  case,  without  destroying  the  effect  of 
Captain  Lumley *s  commission  both  as  to  prize-money  and  pay,  and 
reducing  him  to  lose  both  in  every  station.  For  he  had  left  his  for- 
mer ship,  and  could  not  share  there  because  he  was  not  on  board, 
and  Ins  place  was. supplied  ;  and  if  he  did  not  take  prize-money 
as  Captain  of  the  Lis  he  could  not  share  in  any  other  capacity  on 
board  her,  nor  in  any  capacity  at  all  on  board  any  other  ship  in 

(a)  Dongl.  310. 
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the  squadron.    So  that  he  would  suffer  an  actual  punishment  and     1 786. 
loss  from  an  appointment  to  a  legal  commission  (for  the  pay  and 


prize-money  cannot  belong  to  both.  /tone 

4th  Error.  It  cannot  be  contended  that,  because  an  officer  is  *gai»tt 
not  amenable  to  a  court-martial  after  three  years,  no  action  can  in  Error.' 
be  maintained  against  a  commanding  officer  for  delaying  contrary  4th  Error, 
to  bis  duty  to  bring  an  inferior  officer  to  trial  within  that  time. 
The  gist  of  the  two  last  counts,  as  well  as  of  the  others,  is  mala 
.fides— oppression  and  injustice  in  the  exercise  of  a  legal  discre- 
tion. The  action  is  not  therefore  trespass,  because  the  law  au- 
thorizes the  act :  but  it  does  not  protect  malamfidem  in  the  exer- 
cise of  legal  authority.  It  would  be  a  harsh  construction  of  a 
statute  of  limitation  in  favour  of  officers  subject  to  trial,  to  en- 
graft upon  it  a  right  in  superior  officers  to  hold  with  impunity 
an  inferior  three  years  in  confinement  disgraced  and  suspended, 
when  discipline  and  convenience  justified  a  trial  and  enlargement 
immediately.  If  a  commanding  officer  has  this  time  in  strict- 
ness of  law,  it  may  be  an  answer  to  an  action  of  trespass,  which 
calls  the  mere  legality  of  the  act  in  question,  but  is  no  answer  to 
an  action  which  impeaches  the  motive.  For  although  a  com- 
mander may  have  a  right  to  detain  an  inferior  officer  accused  in 
cjistody  for  three  years,  it  may  be,  under  circumstances,  highly 
injurious  and  contrary  to  his  duty  to  do  so.  The  jealousy  of  the 
law  in  that  respect  is  strongly  marked  in  the  habeas  corpus  act, 
and  the  regular  commissions  of  general  gaol  delivery. 

The  third  and  fourth  counts  sufficiently  charge  malamfidem. 
And  there  is  no  precise  form  necessary  in  an  action  on  the  case, 
as  in  a  writ  of  conspiracy.  In  Jones  v.  Gwynn,  Ch.  J.  Parker 
said,  "  a  formed  action  must  be  strictly  pursued :  but  an  action 
"  on  the  case  allows  a  latitude,  and  makes  nothing  necessary  but 
«  what  the  reason  of  the  case  makes  so."  Surely  then  if  a  person 
maliciously  contriving  to  injure  his  neighbour,  acts  wilfully,  in- 
juriously, and  contrary  to  his  duty,  that  is  in  reason  a  charge  of 
malice,  and  the  action  on  the  case  requires  no  technical  form. 
The  jury  having  found  that  an  earlier  trial  was  reasonable,  con- 
venient, and  just,  and  that  the  defendant  contrary  to  his  duty, 
wilfully,  and  injuriously,  with- held  it,  the  Court  cannot  reverse* 
the  judgment  for  error  without  saying  that,  because  the  exigency 
of  naval  conjunctures  may  render  it  necessary  for  a  commander 
in  chief  to  keep  an  inferior  officer-suspended,  and  in  confinement 
for  trial  for  three  years,  he  is  not  responsible  to  civil  justice 
Vol.I.  Op  for 
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1786.    for  running  to  the  end  of  that  time,  when  humanity,  justice, 
duty,  and  discipline,  called  for  an  immediate  trial. 

But  if  this  argument  be  not  tenable,  and  the  third  and  fourth 
counts  are  bad,  the  utmost  consequence  is  a  venire  facias  de 
novo.  For,  where  it  appears  by  one  count,  that  the  plaintiff  may 
maintain  his  action,  but  there  is  one  or  more  counts  bad,  and 
the  verdict  general,  a  Court  of  error  may  and  ought  to  grant  a 
venire  facias  de  novo.     Astle  v.  Grant.     DougL  731. 

The  use  of  the  venire  facias  de  novo  is  to  cure  the  uncertainty 
of  damages  given  by  a  general  verdict,  which  assesses  them  cm 
the  whole  declaration,  when  it  appears  that  the  plaintiff  is  not 
entitled  to  judgment  on  all  the  counts.    Where  it  does  not  ap- 
pear upon  the  record  that  the  plaintiff  has  established  any  cause 
of  action,  so  as  to  be  entitled  to  any  judgment,  then  judgment 
is  of  course  arrested.    But  when  it  appears  on  the  record  that 
the  plaintiff  has  stated  in  one  or  more  counts  a  clear  and  legal 
cause  of  action,  and  the  jury  have  found  the  facts  which  compose 
that  cause  of  action  to  be  trfte,  so  as  to  entitle  him  to  a  judg- 
ment on  those  counts  which  state  them,  but  that  the  uncertainty 
arises  from  the  damages  not  being  appropriated  by  the  jury  spe- 
cifically to  such  good  counts,  but  to  others  also  which  are  not 
good  in  law,  then  the  judgment  cannot  be  arrested  in  toto,  nor 
the  plaintiff  driven  to  a  new  action.     But  he  must  be  sent  again 
to  trial  on  the  same  record  to  take  the  sense  of  a  jury  on  that 
part  of  it  alone  which  is  good.  The  reason  for  awarding  a  venire 
facias  de  novo  appears  stronger  in  the  present  instance  than  in  ge- 
neral, because  the  first  and  second  counts  of  this  declaration  have 
no  connection  with  the  third  and  fourth,  but  are  brought  for  the 
redress  of  injuries  totally  distinct  and  independent, 
jth  Error.         In  answer  to  the  fifth  error,  that  it  is  not  shewn  upon  the  re- 
cord that  the  plaintiff  in  error  had  authority  to  assemble  a  court- 
martial,  which  renders  the' charge  of  delaying  it  defective. — In  the 
first  place  it  is  not  assigned  specially  as  error ;  but  even  if  it  had 
been  it  deserves  no  weight  in  this  stage  of  the  proceeding.     The 
third  count,  after  stating  the  charge,  the  arrest,  and  suspension 
until  a  court-martial  could  be  had,  avers,  that  although  it  was 
the  duty  of  the  said  George,  as  such  commander,  to  hold  the  Court 
as  soon  as  he  reasonably  and  conveniently  could ;  and  although 
the  defendant  as  commander  in  chief  might  reasonably  and  conveniently 
have  held  the  Court  while  the  squadron  continued  at  Port  Praya,  yet 
the  defendant,  well  knowing  the  premises  (that  is,  well  knowing 
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Ik*  a  court  night  reasonably  and  conveniently  be  assembled,  and  that     1 786. 

*  mms  his  duty  to  hold  it)  but  contriving,  and  wrongfully,  inju- ^~ 

riouaiy,  and  maliciously  intending  to  aggrieve,  oppress,  and  in-  stokk 
jute,  tk*  plaintiff,  tstc.  he,  the  defendant,  wilfully,  wrongfully,  <*»«* 
injuriously  and  contrary  to  his  duty,  omitted,  neglected,  and  refused,  to    in  En<r. 


hold  a  couri+nartial  at  Port  Praya,  &c.  and  thereby  wilfully, 
wrongfully,  injuriously,  and  contrary  to  his  duty,  kept  the  plain- 
tiff imprisoned  and  suspended  until  his  trial  and  acquittal  in 
England,  by  which,  tsV. 

On  this  record  it  was  argued  for  the  plaintiff  in  error  that  it 
does  not  appear  that  he  had  authority  to  hold  a  court-martial ; 
which  want  of  power  must  arise  either  from  his  not  having  a 
commission  to  hold  one,  or  that  there  was  not  a  sufficient  num- 
ber of  officers.  But  this  objection  is  raised  after  a  verdict.  And 
the  rule  after  verdict,  which  is  perfectly  settled  and  understood 
by  a  variety  of  cases  since  the  statutes  of  Jeofails,  is,  that  where 
the  plaintiff  wholly  omits  to  set  forth  the  gist  of  his  action  or  his 
title  to  recover,  it  is  an  incurable  defect  in  substance ;  but.  if  he 
set  it  forth  generally,  though  without  those  circumstances  which 
go  to  it*  formation  and  constitution,  such  circumstances  as  are 
necessary  to  establish  the  gist  of  the  action,  which  is  generally 
alleged,  are  to  be  presumed  to  have  been  proved  at  the  trial,  as 
otherwise  the  plaintiff  must  have  been  nonsuited.  Dough  658. 
8aU.  130.  Cro.  Car.  497.  2  Jones  14 J.  1  Mod.  169.  Cartb.  130. 
I  Sid.  423.  f  Ventr.  34.  119.  123.  Hardr.  22 1.  Rep.  Temp. 
Hardw.  116.  Stra.  212.  and  Trial  per  Pais  285  (*). 

In  the  present  case  it  is  a  strained  presumption,  and  contrary 
to  the  fact,  that  the  plaintiff  in  error  had  no  authority  to  hold  a 
court-martial.  Upon  this  record  the  Court  is  bound  to  take  no- 
tice of  the  situation  of  the  parties.  And  it  is  scarcely  possible 
to  suppose  that  the  lords  of  the  Admiralty  would  neglect  to  in* 
sert  in  the  commission  of  a  commander  in  chief  the  usual  power 
to  hold  courts-martial.  For  it  is  so  much  a  matter  of  course  to 
give  a  commander  in  chief  that  power,  that  in  case  of  his  death, 
or  removal,  his  successor  succeeds  to  that  power  under  the  sixth 
section  of  the  22  Geo.  2.  c.  33. 

'Besides,  the  general  averment,  that  the  plaintiff  in  error  wrong- 
fully, wilfully,  and  contrary  to  his  duty,  omitted  to  hold  the 
Court,  made  it  necessary  for  the  defendant  in  error  to  shew  that 
it  was  the  commodore's  duty  to  hold  it,  which  could  not  be 


(a)  Ante,  X45. 
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1786.     dome,  without  proving  that  he  had  authority  to  hold  it,  and  that 

■   '        ■    there  was  a  sufficient  number  of  officers  with  him  to  enable  him 

ItITz     to  cxcrcisc  I"8  authority.    It  falls  therefore  within  the  principle 

against     of  all  the  cases  cited.    If  he  had  neither  authority  nor  numbers, 

in  Error.'   *"s  act  was  neither  wrongful,  wilful,  or  contrary  to  his  duty  t 

neither  could  the  averment  be  true,  that  he  reasonably  and  coo* 

veniently  could  have  held  it. 

As  the  verdict  therefore  is  general,  the  Court  cannot  but  pre- 
sume that  those  facts  were  proved,  without  which  not  a  single 
averment  In  the  third  count  could  have  been  established. 

The /Mowing  are  the  Reasons  on  which  the  Opinion. of  Lord 
Mansfield,  and  Lord  Loughborough,  in  the  case  of  John- 
Stone  v.  Sutton,  was  founded;  reported  to  the  Lord  Chancellor, 
and  delivered  to  his  Lordship,  who  permitted  the  partus  to 
take  Copies 9  , 

By  the  course  of  proceeding  no  me  could  be  made  of  them  in  fie 
Exchequer  chamber :  but  the  Chief  Justices  were  desirous  that 
their  reasons  for  differing  with  the  Court  of  Exchequer  should 
be  authentically  known,  and  took  this  method  of  doing  it. 

■ 

Rettons  for       On  the  ad  day  of  February  last  we  heard  this  cause  argued  by 
iS^Su^  anmsd  on  both  sides ;  and  upon  the  4th  instant  we  heard  it 
again  fully  argued  by  the  counsel  for  Captain  Sutton  the  defen- 
dant in  error,  and  the  plaintiff  in  the  cause. 

The  record  is  printed,  and  in  every  body's  hands;  there  is 
therefore  no  occasion  to  state  it. 

The  general  question  is,  whether,  upon  the  face  of  the  decla- 
ration, after  a  verdict,  sufficient  matter  appears  to  shew  that  the 
plaintiff  ought  not  to  recover? 

There  is  no  similitude  or  analogy  between  an  action  of  ties* 
pass,  or  false  imprisonment,  and  this  kind  of  action.  An  action 
of  trespass  is  for  the  defendant's  having  done  that,  which,  upon 
the  stating. of  it,  is  manifestly  illegal.  This  kind  of  action  is 
for  a  prosecution,  which,  upon  the  stating  of  it,  is  manifestly 
legal. 

The  essential  ground  of  this  action  is,  that  a  legal  prosecution 
was  carried  on  without  a  probable  cause.  We  say  ihis  is  empha- 
tically the  essential  ground ;  because  every  other  allegation  may 
be  implied  from  this  5  but  this  must  be  substantively  and  ex- 
pressly proved,  and  cannot  be  implied. 

t  From 
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From  the  want  of  probable  cause,  malice  may  be,  and  most     1785. 
commonly  is,  implied.   The  knowledge  of  the  defendant  is  also  — — — 

From  the  most  express  malice,  the  want  of  probable  cause     *r**»rf 
cannot  be  implied,  ^  mlSwt! 

A  man,  from  a  malicious  motive,  may  take  up  a  prosecution 
for  real  guilt,  or  he  may,  from  circumstances  which  he  really 
believes,  proceed  upon  apparent  guilt ;  and  in  neither  case  is  he 
liable  to  this  kind  of  action  (0). 

After  a  verdict,  the  presumption  is,  that  such  parts  of  the 
declaration,  without  proof  of  which  the  plaintiff  ought  not  to 
have  had  a  verdict,  were  proved  to  the  satisfaction  of  the  jury. 
In  this  case,  to  support  the  verdict,  there  was  nothing  necessary 
to  be  proved,  but  that  there  was  no  probable  cause,  from  whence 
the  jury  might  imply  malice,  and  might  imply  that  the  defen* 
dam  knew  there  was  no  probable  cause. 

The  question  of  probable  cause  is  a  mixed  proposition  of  law 
and  fact;  Whether  the  circumstances  alleged  to  shew  it  pro- 
bable, or  not  probable,  are  true  and  existed,  is  a  matter  of  fact  j 
but  whether,  supposing  them  true,  they  amount  to  a  probable 
cause,  is  a  question  of  law :  and  upon  this  distinction  proceed* 
ed  the  case  of  Reynolds  and  Kennedy,  1  Wils.  232. 

Thus  much  we  think  fit  to  premise  in  general,  as  a  material 
introduction  to  the  discussion  of  the  question  upon  this  record. 

The  objections  made  by  Johnstone,  the  defendant  in  the  cause, 
come  under  two  general  heads : 

First,  Supposing  this  kind  of  action  to  lie. 

Secondly,  That  it  does  not  lie. 

First,  Supposing  it  to  lie,  the  defendant  has  made  the  follow* 
ing  objections: 

To  the  first  count, 

1  st  Objection,  That  there  appears  upon  record  a  probable 
cause  in  law. 

2d,  That  the  declaration  alleges,  by  way  of  special  damage, 
as  a  legal  consequence  of  the  plaintiff's  suspension,  that' he  lost 
his  share  of  the  prize  money  acquired  by  the  ship  during  his 
suspension  \  which  the  defendant  says  is  not  true. 

Upon  the  third  count  it  is  objected  that  it  is  not  alleged  that 
the  defendant  had  a  commission  to  hold  courts-martial,  and  as 
commander  in  chief  he  had  no  such  authority. 


(«)  Vide  Wtrrtm  r.  Matthew*,  6  M$d.  73. 

8  adly, 
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1786.  idly,  That  not  holding  a  court-martial  sooner,  if  any,  if  a 

— mere  military  offence,  contrary  to  the  duty  of  the  defendant,  as 

Itoni  commander  j  and  the  guilt  has  not  been  tried  by  any  military 

against  tribunal,  and  in  this  respect  is  like  the  case  of  Barms  and 

J&n£.'   ^#M  2  Wtls-  3*4- 

As  to  the  first  objection  under  the  first  head ; 

The  charges  against  the  plaintiff  before  the  court-martial  were 
formally  two;  but  in  reality  and  eifecc,  one;  to  wit,  the  disobe- 
dience of  the  defendant's  verbal  orders,  public  signals,  tsV. 

The  second  charge  is  a  consequence  of  the  first,  w.  for  de- 
laying and  discouraging  the  public  service  on  which  he  was 
ordered  on  the  16th  of  April  1781 ;  which  delaying  or  dis- 
couraging arose  from  his  not  doing  as  he  was  ordered,  no  other 
instance  being  alleged. 

The  flight,  the  signals,  the  attempt  to  pursue,  the  enemy 
sailing  cfT,  are  all  admitted  by  the  declaration.  That  the  orders 
were,  in  fact,  not  obeyed,  seems  admitted  too;  for  the  plaintiff 
only  avers  "  that  he  did  not  wilfully  and  willingly  disobey;99  but 
the  sentence  of  the  court-martial  shews  clearly  that  the  orders 
were  disobeyed,  and  that  the  plaintiff  justified  himself  by  a 
physical  impossibility  to  obey.  Nothing  less  could  be  a  justifi- 
cation. 

A  subordinate  officer  must  not  judge  of  the  danger,  pro- 
priety, expediency,  or  consequence  of  the  order  he  receives: 
he  must  obey  ;  nothing  can  excuse  him  but  a  physical  impossi- 
bility. A  forlorn  hope  is  devoted — many  gallant  officers  have 
been  devoted.  Fleets  have  been  saved,  and  victories  obtained, 
by  ordering  particular  ships  upon  desperate  services,  with 
almost  a  certainty  of  death  or  capture. 

The  question  then  tried  by  the  court-martial  was,  whether  die 
plaintiff  was  justified  in  not  obeying  by  physical  impossibility  ? 
Now  there  Cannot  be  a  question  more  complicated.  It  involves 
the  precise  point  of  time ;  the  state  of  the  wind ;  the  state  of 

■ 

the  ship  \  the  position  of  both  fleets.     It  requires  great  skill  in 
navigation.    There  is  no  question  likely  to  create  a  greater 
.   variety  of  opinions. 

It  is  possible,  the  court-martial  at  Portstrtouth^  at  a  great 
distance  of  time,  may  have  thought  it  was  impossible  to  obey  *, 
and  yet- the  whole  squadron,  who  saw  the  action*  might  be  of  a 
different  opinion.  We  use  it  only  as  a  possible  supposition :  but 
we  are  warranted  to  make  it,  by  a  matter  of  fact,  which  it 
seems  came  out  upon  the  trial  of  this  cause. 

In 
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In  the  printed  notes  of  my  Lord  Chief  Baron's  argument     1786. 
upon  granting  a  new  trial,  his  Lordship  says,  "  that  all  the  sea  — — 
«  officers,  those  examined  for  the  plaintiff,  as  well  as  those  who     Jj"J£. 
cc  were  examined  for  the  defendant,  swore  they  should  have     egauut 

SoTTftM 

**  held  themselves  bound  to  obey  the  orders  given,  if  they  had    •„,  jr^/ 
f  been  in  the  situation  in  which  the  plaintiff  was." 

Under  all  these  circumstances,  it  being  clear  that  the  orders 
were  given,  heard,  and  understood ;  that  in  fact  they  were  not 
obeyed ;  that,  by  not  being  obeyed,  the  enemy  were  enabled  the 
better  to  sail  off;  that  the  defence  was  an  impossibility  to  obev—r 
A  most  complicated  point — Under  all  these  circumstances,  we 
have  no  difficulty  to  give  our  opinion,  that,  in  law,  the  com- 
modore had  a  probable  cause  to  bring  the  plaintiff  to  a  fair  and 
impartial  trial. 

This  probable  cause  goes  to  both  parts  of  the  charge ;  the 
disobedience,  and  obstructing  the  public  service.  But  if  it  went 
to  the  disobedience  only,  it  would  equally  avail  the  defendant 
in  this  cause.  For  it  is  not  like- the  case  put  of  a  plaintiff  re- 
covering, where  he  lays,  in  the  same  sentence,  words  action- 
able, and  words  not  actionable. 

Here  the  defendant  alleges  a  justification  of  the  arrest,  sus- 
pension, and  trial.  If  his  justification  be  allowed,  there  is  an 
end  of  the  action. 

If  the  defendant  were  right  in  trying  the  plaintiff  for  disobe- 
dience, the  adding  delay,  and  obstructing  the  public  service, 
were  only  two  or  three  superfluous  words,  which  created  no 
additional  trouble,  vexation,  or  expense ;  and  this  action  is  not 
adapted  to  so  trifling  a  complaint. 

Second  objection  under  the  first  head. 

The  right  to  the  prize-money  in  this  case  is,  we  understand, 
still  in  litigation  between  the  plaintiff  and  others,  who  are  no 
parties  in  this  cause ;  and  therefore,  without  necessity,  wp 
choose  to  give  no  opinion  upon  it :  and  if  our  opinion  is  Tight 
upon  the  other  points,  this  is  not  necessary. 

The  third  count  is  upon  a  ground  collateral  to  tfce  prosecu- 
tion. It  is  for  delaying  to  hold  a  court-martial  for  the  trial  of 
the  plaintiff,  while  th6  squadron  under  the  defendant's  com- 
mand  continued  abroad,  contrary  to  the  duty  of  his  office  as 
commander  in  chief. 

Objections  have  been  made  to  the  plaintiff's  recovering  upon 
this  count ; 

1  st,  That 
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1^66•         1st,  That  it  doth  not  appear  upon  the  declaration,  that  he 
had  authority  to  hold  a  court-martial. 


•tone         ^jr*  That  the  offence,  as  charged,  is  merely  military,  and 
*gai*a      contrary  to  the  discipline  of  the  navy ;  afld  the  defendant  has 

Sutton.  .  •    •  <•      •    «  .  , 

inEnor.    not  yet  been  tned  for  it  by  a  court-martial. 

3<ily,  Alleging  loss  of  prize-money  as  a  special  damage.  W« 
have  already  said  why  we  decline  giving  any  opinion,  upon  this. 

As  to  the  first,  the  averment  is,  that  by  law  it  was  incident 
to  the  duty,  of  his  office  to  hold  a  court-martial :  now  the  con- 
trary is  manifest  from  the  statute  law  of  the  land.  There  is  no 
fact  to  be  tried  by  the  jury.  The  allegation  is  a  proposition  m 
law,  and  stands  upon  the  record.  It  is  false,  and  therefore  the 
basis  of  the  charge,  that  the  defendant  had  authority,  is  want- 
ing ;  and  this  objection  we  think  fatal. 

As  to  .the  second  objection ;  the  delay  is  charged  to  be  con- 
trary to  the  defendant's  duty  as  commander  in  chief.  There  is 
no  rule  of  the  common  or  statute  law  applicable  to  his  case.  It 
is  a  mere  military  offence.  It  is  the  abuse  of  a  military  discre- 
tionary power $  and  the  defendant  has  not  been  tried  for  it  by  a 
court-martial. 

A  court  of  common  law,  in  such  a  case,  cannot  assume  an 
original  jurisdiction.  It  is  like  the  case  of  Barvis  and  Keppd* 
This  objection  we  think  fatal. 

This  is  our  opinion  upon  the  first,  second,  third,  and  fourth 
counts,  supposing  an  action  for  a  groundless  prosecution  before 
a  court-martial  to  lie ;  and  upon  this  opinion  no  question  will 
arise  whether  or  not  there  should  be  a  venire  de  novo. 

But  the  great  and  important  question  now  brought  into  judg- 
ment for  the  first  time,  is,  whether  such  an  action  can  lie  ? 

The  occasion  has  often  arisen  at  different  periods  of  time, 
when  men  of  the  fleets,  put  upon  their  trials  before  a  court- 
martial,  have  thought  the  charge  without  a  probable  cause,  and 
have  warmly  felt  the  injury  of  such  an  act  of  malice  or  oppres- 
sion :  yet,  till  this  experiment,  it  never  entered  into  any  mant 
head,  that  such  an  action  as  this  could  be  brought;  consequently 
there  is  no  usage,  precedent,  or  authority,  in  support  of  it. 

This  case  stands  upon  its  own  special  ground. 

The  wisdom  of  ages  hath  formed  a  sea  military  code,  which 
in  the  last  reign  was  collected  and  digested  into  an  act  of  parlia- 
ment. The  great  object  of  this  cpde  is,  that  the  duty  of  every 
man  in  the  fleet  shall  be  prescribed  and  regulated  by  rules  and 

ordinances 
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Ordinances  adapted  to  sea  military  discipline ;  and  that  every  man 
in  the  fleet  for  any  ofience  against  his  duty  in  that  capacity  or 
relation,  shall  be  tried  by  a  court-martial. 

If  a  man  be  charged  with  an  offence  against  die  articles,  or 
where  the  articles  are  silent,  against  the  usage  of  die  navy,  his 
guilt  or  innocence  can  only  be  tried  by  a  court-maftial. 

A  commander  in  chief  has  a  discretionary  power,  by  this  mili- 
tary code,  to  arrest,  suspend,  and  put  any  man  of  the  fleet  upon 
his'  trial.  A  court-martial  alone  can  judge  of  the  charge.  But 
this  military  law  hath  foreseen  that  though  it  is  necessary  to  give 
superiors  great  discretionary  power,  it  may  be  abused  to  oppres- 
sion: and  therefore  has  provided  against  such  abuse  by  the  33d 
article. 

A  commander  who  arrests,  suspends,  and  puts  a  man  on  his 
trial  without  a  probable  cause,  is  guilty  within  that  article:  but 
the  same  jurisdiction  which  tries  the  original  charge,  must  try 
the  probable  cafise;  which  in  effect  is  a  new  trial.  And  every 
reason  which  requires  the  original  charge  to  be  tried  by  a  mili- 
tary jurisdiction,  equally  holds  to  try  the  probable  cause  by  that 
Jurisdiction. 

The  salvation  of  this  country  depends  upon  the  discipline  of 
the  fleet ;  without  discipline  they  would  be  a  rabble,  dangerous 
only  to  their  friends,  and  harmless  to  the  enemy* 

Commanders,  in  a  day  of  battle,  must  act  upon  delicate  suspi- 
cions; upon  the  evidence  of  their  own  eye *  they  must  give  des- 
perate commands ;  they  must  require  instantaneous  obedience. 
In  case  of  a  general  misbehaviour,  they  may  be  forced  to  suspend 
several  officers,  and  put  others  in  their  places. 

A  military  tribunal  is  capable  of  feeling  all  these  circumstances* 
and  understanding  that  the  first,  second,  and  third  part  of  a  sol- 
dier is  obedience.  But  what  condition  will  a  commander  be  in, 
if,  upon  the  exercising  of  his  authority,  he  is  liable  to  be  tried 
by  a  common  law  judicature  ? 

If  this  action  is  admitted,  every  acquittal  before  a  court-mar- 
tial will  produce  one. 

Not  knowing  the  law,  or  the  rules  of  evidence,  no  com- 
mander or  superior  officer  will  dare  to  act;  their  inferiors  will 
insult  and  threaten  them. 

The  relaxation  and  decay  of  discipline  in  the  fleet  has  been  se- 
verely felt.  Upon  an  unsuccessful  battle,  there  are  mutual  recri- 
minations, mutual  charges,  and  mutual  trials.    The  whole  fleet 
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1786.     take  sides  with  great  animosity — Party  prejudices  mix — if  every 
-  trial  is  to  be  followed  by  an  action,  it  is  easy  to  see  how  endless 


hHHl     ^c  confusion,  how  infinite  the  mischief  will  be. 
against         The  person  unjustly  accused  is  not  without  his  remedy*     He 
«n  Error!   ha$  the  properest  among  military  men.     Reparation  is  done  to 
him  by  an  acquittal.     And  he  who  accused  him  unjustly  is 
.  blasted  for  ever,  and  dismissed  the  service. 

These  considerations  incline  us  to  lean  against  introducing  this 
action.  But  there  is  no  authority  of  any  kind  either  way;  and 
there  is  no  principle  to  be  drawn  from  the  analogy  of  other  cases^ 
which  is  applicable  to  trials  by  a  sea  court-martial  under  the  ma? 
fine  law,  confirmed,  directed,  and  authorized  by  statute.  And 
therefore  it  must  be  owned  that  the  question  is  doubtful :  and 
when  a  judgment  shall  depend  upon  a  decision  of  this  question, 
it  is  fit  to  be  settled,  by  the  highest  authority. 

According  to  our  opinion  it  is  not  necessary  to  the.  judgment 
in  this  cause.  Because,  supposing  the  action  to  lie,  we,  think 
judgment  ought  to  be  given  for  the  defendant  (0). 

Th&  judgment  wag  accordingly  reversed  by  the  Lord 
Chancellor  (£). 

(a)  The  plaintiff  in  Error. 
1  (a)  Pott.  984.    This  judgment  of  Reversal  confirmed  in  Dm.  Pre.    See  l  A*> 
P.  C.  (8w.<4)  76. 
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la  the  course  of  the  last  Vacation,  and  in  this  Term,    1787. 
several  Changes  took  place  on  the  Bench  and  at  ■ 

the  Bar. 

Jn  the  vacation,  Sir  John  Siynner  Knight,  Lord  Chief  Baron  of 
the  Court  of  Exchequer,  resigned. 

On  the  14th  of  January  1 787,  died,  at  his  house  in  Lincoln's  Inn 
Fields,  Edward  Wtiles,  Esquire,  one  of  the  Justices  of 
this  Court. 

On  the  26th  of  January  1787,  Sir  James  Eyre  Knight,  was 
appointed  Lord  Chief  Baron  of  the  Exchequer. 

On  the  9th  of  February  1787,  Nasi  Grose,  one  of  his  Majesty^* 
Serjeants  at  law,  kissed  hands  on  being  knighted;  on  the 
same  day  he  was  appointed  one  of  the  Justices  of  this 
Court,  and  on  the  10th  took  his  place  on  the  Bench. 

On  the  7th  of  'February  1787,  Alexander  Thomson  Esquire,  one 
of  the  Masters'  in  Chancery,  and  Accomptant  General, 
kissed  hands  on  being  knighted,  and  on  the  9th  of  February 
was  called  to  the  degree  of  Serjeant  at  law,  and  gave  rings 
with  this  motto  «  Reverentia  kgum":  And  on  the  same 
day  he  was  appointed  one  of  the  Barons  of  the  Exchequer. 

On  the  9th  of  February  1787,  Simon  Le  Blanc  and  Soulden  Law- 
rence, both  of  the  Inner  Temple,  Esquires,  were  called  to 
the  degree  of  Serjeants  at  law,  and  gave  rings  with  this 
motto  "  Reverentia  legum". 

The 
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1787. 
nunodJ,        ^he  King  ag<*inst  The  Sheriff  of  Cornwall. 

Jam,  24th. 

A  role,  rpHIS  was  a  rule  to  shew  cause  why  a  writ  of  attachment, 
sheriff  tor*-  which  had  issued  against  the  defendant  for  his  contempt 

turna  writ,  in  not  returning  a  writ  of  attachment  issued  against  James  Ttppet, 

issued  in  tne  —    

vacation,  m  a  cause  of  Daw  and  Smithy  should  not  be  set  aside  for  ir- 
*<^|^tt'  regularity.  The  defendant  had  been  served  with  a  rule  to  return 
succeeding  the' writ  (which  had  issued  against  James  Tippet,)  at  HeUtonem 
irregular;     Cornwall,  on  the  7th  of  November  last ;  that  rule  was  dated  00 


and  an  at-    the  6th  of  November,  but  in  fact  was  issued  before  the 
grounded*     mencement  of  the  term.    And  the  principal  question  (for  there 
wfflbe^set    wcrc  two  °&eT*  which  were  not  determined)  was,  whether  a  rule, 
aside  by  the  issued  in  the  vacation,  though  tested  in  the  succeeding  term, 
motion.       calling  on  the  sheriff  to  return  a  writ,  was  properly  issued. 
[*  E*su  X.       Lawrence,  in  support  of  the  rule. 
Cowper  and  Morgan  against  it. 

Per  Curiam  (a).  This  is  not  like  a  little  slip  made  by  the  party, 
which  does  not  affect  the  general  practice  of  the  Court,  wad 
which  the  Court  would  not  be  disposed  to  attend  to  But  it  is  a 
new  practice  adopted  by  the  officers,  without  the  knowledge  of 
thft  Court';  and  therefore  they  must  put  a  stop  to  it  in  future.  A 
rule  thus  obtained  is  false  in  itself,  irregular,  and  improper.  A 
rule  to  a  sheriff,  calling  on  him  to  return  a  writ,  presupposes 
some  neglect  in  him,  and  consequently  should  not  issue  till  he 
has  actually  been  guilty  of  some  omission.  But  here  the  officer 
of  the  Court  has  taken  upon  himself  to  prejudge  the  sheriff,  and 
because  he  supposed  that  the  sheriff  would  be  guilty  of  a  default, 
has  issued  the  rule. 

Rule  absolute. 

(«)  Lord  ManjUld  was  not  able  to  attend  the  whole  of  this  Term. 


Tkrsdiy,  Darby  against  Cosens,  Clerk. 

Jan.  »5th.  ^ 

Notley  against  The  Same. 

Where  a  HPHE  defendant,  who  was  vicar  of  Long  Burton,  in  the 
^ded^n  -*•  county  of  Dorset,  in  the  year  1784,  libelled  both 
an  ecdesias-  these  plaintiffs  in  the  ecclesiastical  court  of  the  Dean  of  the 

tkalcourt,a 

prohibition  may  be  granted  at  any  time  hefw  fatal  semtaut.  A  prohibition  will  be  granted  to  a 
court  of  appeal,  where  it  appears  that  they  have  no  jurisdiction  over  the  subject-matter,  even  after 
they  have  remitted  the  suit  to  the  Court  below,  and  awarded  costs  against  the  appellant}  and  though 
the  party  applying  for  a  prohibition  appealed  to  that  Court. 

cathedral 
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cathedral  church  of  Sarum  for  tithes.    The  plaintiff  Darby     1787. 

pleaded  the  following  modus,  or  prescriptive  or  customary  pay- : 

ments,  which  he  stated  to  have  been  paid  immemorially,  namely,  agahltt 
2*.  iod.  for  the  farm  and  lands  called  Whtehouse  farm,  and  6s.  Conns, 
for  a  farm  and  lands,  called  Hutcbins,  (being  the  same  estate 
for  the  tithes  of  which  the  plaintiff  was  libelled,)  in  lieu  of  all 
vicarial  tithes,  and  tithable  matters  with  and  upon  the  said 
farms  \  payable  at  Lady-day  yearly.  On  the  2d  of  July  1785, 
there  was  an  interlocutory  decree  in  the  decanal  consistorial 
Court  of  Sarum,  that  the  answer  of  the  present  plaintiff  to  the 
third  and  fifth  articles  of  the  libel,  which  were  for,  agistment 
tithes,  and  the  tithes  of  the  produce  of  a  garden  and  orchard, 
was  not  sufficiently  full,  and  that  the  plaintiff  should  make  a 
fuller  answer  to  those  articles.  From  this  he  appealed  to  the 
Arches  Court  of  Canterbury,  when  Dr.  Calvert,  official  principal 
of  the  said  Court,  on  the  nth  of  July  1786,  pronounced  the 
present  plaintiff's  answer  to  the  third  and  fifth  articles  of  the 
libel  not  to  be  sufficiently  full  and  explicit ;  remitted  the  cause 
to  the  Court  below ;  and  condemned  the  plaintiff  in  the  costs  of 
the  appeal. 

The  plaintiff  Notify  pleaded  a  similar  modus,  in  lieu  of  the 
vicarial  tithes  for  his  lands:  And,  upon  a  decree  in  the  Dean's 
Court  that  his  answer  was  sufficient,  he  likewise  appealed  to 
the  Court  of  Arches,  where  his  appeal  was  dimissed  in  the  same  - 

manner  as  that  of  the  plaintiff  (Darby),  and  he  was  also  con* 
demned  to  pay  the  costs  of  the  appeal. 

In  last  Michaelmas  Term  the  plaintiff  Darby  obtained  a  rule 
to  shew  cause  why  a  writ  of  prohibition  should  not  issue  to  pro- 
hibit the  Court  Christian  of  the  Dean  of  the  cathedral  church  of 
Sarum  from  further  holding  plea  of  the  matter  there  depending 
between  the  parties. 

The  plaintiff  Notley  obtained  a  similar  rule  for  a  prohibition 
to  the  Court  of  Arches. 

The  Court  desiring  that  both  these  rules  should  be  heard 
together; 

Pigpit  and  Lawrence  now  shewed  cause.  Where  an  inferior 
Court  has  original  cognizance  of  3  clause,  it  has  been  decided  in 
many  cases  that,  if  a  party  applies  for  a  prohibition  after  sen- 
tence, he  comes  too  late.  Jrgy/e  v.  Hunt,  1  Str.  187.  In  the 
present  case,  the  libel  being  for  tithes,  the  Dean's  Court  had 
€giginal  jurisdiction  of  the  suit.    And  though,  after  pleading 

the 
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1787.     the  modus,  the  plaintiff  might  have  applied  for  a  prohibition,  yet 
by  making  no  objection  to  the  jurisdiction  of  the  Court  rill  after 


*£"*  the  interlocutory  decree,  and  thereby  putting  the  defendant  ta  a 
Cosins.  great  and  unnecessary  expense,  he  has  precluded  himself  from 
applying  for  a  prohibition  now.  In  the  case  of  Full  against 
Hutchins  (a),  the  true  distinction  is  taken  by  Lord  MansfiM  be- 
tween those  cases  where  the  Court  will  or  will  not  grant  a  pro- 
hibition; and  it  was  there  held,  that  after  a  party  has  lain  by 
and  suffered  the  ecclesiastical  Court  to  proceed  to  sentence,  a  pro- 
hibition ought  not  to  be  granted,  if  the  Court  below  bad  ori- 
ginal jurisdiction  of  the  cause.  Here  it  does  not  appear  that  the 
Dean's  Court  determined  upon  die  modus':  They  only  decreed 
that  the  answer  was  not  sufficient ;  from  whence  it  is  fairly  to  be 
ihferred  that  the  only  question  before  them  was  respecting  the 
form  of  the  proceeding,  of  which  they  were  the  sole  judges.  As 
tfie  Court  of  Arches  decided  that  the  decree  of  the  Dean's  Court 
was  just,  it  being  a  question  properly  brought  before  them,  this 
Court  will  give  credit  to  them  for  having  rightly  determined  th*t 
point,  without  inquiring  into  the  reasons  on  which  that  sentence 
was  founded.  And  it  is  to  be  observed  that  the  Court  of  Arches 
likewise  decreed  the  plaintiff's  answer  to  be  insufficient,  which 
shews  that  they  also  considered  it  as  a  question  of  form. 

As  to  the  prohibition  to  the  Court  of  Arches,  this  application 
is  also  too.  late.  That  Court,  after  confirming  the  sentence  be- 
low, condemned  the  party  in  costs,  and  remitted  the  cause  to 
the  Dean's  Court :  so  that  the  suit  is  no  longer  in  that  Court, 
except  as  to  the  costs:  and  a  prohibition  cannot  now  be  granted 
to  deprive  the  defendant  of  those  costs,  which  were  awarded  to 
him  by  a  Court  having  a  competent  jurisdiction.  Besides  it  is 
the  sole  province  of  that  Court  to  adjudge  dosts  against  a  party 
unjustly  appealing,  provided  the  appeal  be  properly  brought  be- 
fore them;  and  the  plaintiff  is  precluded  from  objecting  to 
the  competency  of  that  Court,  he  having  himself  appealed  to  it 
But  even  supposing  that  the  Court  of  Arches  were  wrong  in  their 
judgment,  and  that  they  ought  not  to  have  awarded  costs  to  the 
defendant,  a  Court  of  common  law  cannot  revise  their  decision 
upon  that  point,  because  the  party  might  have  appealed  to  die 
Court  of  Delegates.  And  where  a  party  has  a  remedy  by  appeal, 
fib  prohibition  lies.     2  RoL  Abr>  319.  n.  I. 

Douglas  in  support  of  the  rules  was  stopped  by  the  Court. 

(«)  Crwp.^%%.  .     " 

ASHHUKST, 
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Ashhurst,  J.     In  my  opinion  this  Court  even  in  this  stage     1^87. 
of  the  business  must  grant  a  prohibition  to  both  the  Courts. 


It  is  very  clear  that  an  ecclesiastical  Court  cannot  proceed  in  ^*V£ 
any  cause  where  they  have  not  an  original  jurisdiction  of  the  Cosxns. 
subject-matter;  and  if  they  do,  a  prohibition  goes  of  course;  or 
where  any  incidental  matter  intervenes  by  which  they  are  ousted 
of  their  original  jurisdiction,  in  that  case  also  a  prohibition  must 
go.  Now  I  take  that  to  be  the  case  here ;  for  though  there  is 
no  doubt  but  that  the  ecclesiastical  Court  have  an  original  juris- 
diction over  matters  of  tithes,  yet  the  instant  the  modus  was 
pleaded,  their  jurisdiction  was  at  an  end. 

It  has  been  said  that  this  is  only  an  interlocutory  decree  as  to 
the  insufficiency  of  the  plea  in  point  of  form.  If  the  sentence 
had  proceeded  on  the  ground  of  a  mere  matter  of  form,  I  do  hot 
say  what  the  Court  would  do :  but  here  it  does  not  appear  that 
this  is  a  mere  matter  of  form ;  for  they  judge  the  answer  to  be 
insufficient  generally  as  to  two  of  the  articles.  And  therefore 
we  must  exercise  our  own  judgment,  and  examine  whether  on 
the  face  of  the  proceedings  the  plea  appears  to  be  insufficient. 
Now  it  does  not  appear  to  me  to  be  insufficient ;  for  the  plea 
states  that  the  modus  is  in  lieu  of  the  vicarial  tithes;,  and  that 
is  an  answer  to  the  whole  charge  contained  in  the  libel.  If  the 
Court  below  could  by  an  interlocutory  decree  adjudge  the  answer  v 
to  be  insufficient  generally  without  assigning  any  reason  for  their 
opinion,  it  would  preclude  this  Court  from  granting  a  prohi- 
bition in  any  case.  But  this  Court  will  not  suffer  their  hands 
to  be  tied  up  by  such  means. 

With  regard  to  the  prohibition  to  the  Court  of  Arches; 
although  the  plaintiff  might  have  made  his  application  to  this 
Court  sooner,  I  do  not  see  why  we  should  not  even  now  grant 
the  prohibition.  Costs  are  merely  incidental  to  the  original  mat- 
ter ;  and  if  we  put  a  stop  to  the  original  suit,  we  must  do  so  to 
all  the  subsequent  proceedings.  And  matter  sufficient  appear- 
ing for  this  Court  to  interfere  and  oust  the  ecclesiastical  Court 
of  their  jurisdiction,  I  am  of  opinion  that  a  prohibition  should 
go  to  both  the  Courts. 

Buller,  J.  Before  a  party  is  entitled  to  a  prohibition,  it  is 
'incumbent  on  him  to  suggest  what  has  been  done  in  the  Court 
below.  When  that  suggestion  is  entered  on  record,  if  it  state 
facts  which  are  not  true,  the  other  party  should  move  to  quash 
it:  but  if  they  be  not  impeached,  the  Court  must  take  them  to 
ke  true.    Now  this  case  stand*  thus ;  to  a  suit  instituted  in  the 
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1787.     ecclesiastical  Court  the  party  pleaded  a  modus  which  covered  the 
whole  farm ;  he  has  pleaded  it  in  terms  that  can  admit  of  no 
doubt.     And  the  only  remaining  question  must  be  as  to  the  ex- 
Coun ••    istence  in  fact  of  the  modus  pleaded ;  and  that  it  was  so  pleaded 
below  is  not  contradicted.    Then  if  we  judge  on  these  proceed- 
ings, they  will  not  support  the  arguments  used  by  the  counsel 
against  the  rules,  that  both  the  Courts  below  held  this  plea  to  be 
bad  in  point  of  form ;  it  is  not  sufficient  for  them  to  say  so,  but 
they  should  have  shewn  in  what  respect  it  was  defective  in  form. 
It  is  not  stated  for  what  reason  the  Courts  below  held  the  plea  to 
be  insufficient;  and  as  the  plea  is  stated  on  the  suggestion,  it  is 
right  in  point  of  form.     Then  it  appears  to  us  that  a  modus  was 
properly  pleaded  to  the  whole  libel,  which  ousts  the  ecclesiastical 
Court  of  their  jurisdiction ;  and  that  is  the  ground^  on  which  this 
Court  will  grant  a  prohibition.     It  is  not  necessary  for  the  party 
to  apply  in  the  first  instance  for  a  prohibition ;  if  he  make  an 
application  any  time  before  sentence,  he  is   in  time :  no  other 
line  can  be  drawn.    The  argument  which  the  counsel  against 
the  rule  have  used,  namely,  that  the  only  object  of  this  applica- 
tion is  to  prevent  the  defendant  from  recovering  the  costs  to 
which  he  is  entitled  under  the  sentence  of  the  Court  of  Arches, 
is  no  objection  to  our  granting  the  writ :  that  argument  was 
much  relied  on  in  the  case  of  Whltford  against  Wilson  (a)9  where 
the  parties  had  gone  to  a  great  length  in  the  ecclesiastical  Court, 
before  they  applied  to  this  Court  for  a  prohibition:  but  the  Court 
there  said,  if  the  party  came  before  sentence,  it  was  in  time.    As 
to  the  case  cited  from  Rol/fs  Abridgement,  in  which  it  is  said 
that  no  prohibition  lies,  if  there  be  a  remedy  by  way  of  appeal, 
it  relates  only  to  those  cases  where  the  suit  below  was  proper  \ 
therefore  it  is  not  applicable  here,  for  this  is  a  case,  where, 
though  the  ecclesiastical  Court  had  originally  jurisdiction,  yet 
when  the  modus  was  pleaded,  they  were  ousted  of  their  juris- 
diction.   The  prohibition  is  merely  for  the  purpose  of  trying  the 
modus  -,  for  the  party  applying  must  declare  in  prohibition,  and 
if  the  jury  find  against  the  modus,  I  take  it,  a  consultation  goes  of 
course.     And  then  the  ecclesiastical  Court  will  perhaps  be  justi- 
fied in  considering  the  costs  in  all  the  stages  of  the  proceeding. 

With  respect  to  the  other  rule  for  a  prohibition  to  the  Court 
of  Arches:  The  suggestion  states  that  the  proceedings  are  now 
depending  in  that  Court  j  for  though  a  sentence  has  been  given, 
yet  the  costs  have  not  been  paid,  and  they  are  now  proceeding 

( a)  E.  *6  G.  3.  B.  R. 
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to  compel  payment  of  the  costs.  Then  they  are  in  fact  proceed-     1787. 
ing  in  this  suit.    And  therefore  a  prohibition  must  go  to  both 


che  Courts.  Da"y 

Both  rules  absolute.    Cosins. 
•   And  the  Court  ordered  the  plaintiffs  to  declare  in  prohibition. 


Jaques  against  Withy.  jjl'^tb 

/^  ASE  for  money  had  and  received,  money  lent  and  advanced.  Where  a 
^"^  &V.    Plea,  set-ofF  340/.  upon  a  judgment  recovered  in  £"^^"5 
TriuityTerm,  in  the  22d  year,  &fr.  by  the  defendant  against  the  discharged 
plaintiff  in  this  Court,  which  is  still  in  force  and  unsatisfied.       Jnt  ^  hi"" 
The  plaintiff  in  his  replication  admitted  the  judgment,  &c.  creditof . 

*  *  *      °  upon  giving 

but  said  that  the  defendant  in  Michaelmas  Term  in  the  23d  year,  a  fresh  se- 
&c.  in  order  to  obtain  satisfaction  of  the  said  judgment,  charged  JjJJW  |£e 
him  in  execution  of  the  said  judgment  in  the  custody  of  the  mar-  judgment, 

and  that  i#- 

shal  of  the  Marshahea%  &c.  and  kept  and  detained  him  in  such  curity  isaf- 
custody,  and  in  execution  of  the  said  judgment,  until  the  6th  of  ^[J^f 
February  1783,  when  he  was  by  and  with  the  consent y  privity,  account  of 
authority,  and  licence  of  the  defendant  y  and  by  his  order  and  di-  form^utyt" 
rection,  released  and  enlarged  from  and  out  of  the  said  custody,  and  thc  Jufte- 
wholly  discharged  from  the  said  execution  at  the  suit  of  the  de-  satisfied, 
fcndant  of  and  upon  the  said  judgment,  be^seVoff* 

Rejoinder,  That  the  plaintiff  on  the  28th  of  February  1783,  at  against  a 
his  instance  and  request,  was  by  and  with  the  consent,  privity,  ^prisoner. 
authority  and  licence  of  the  defendant,  and  by  his  order  and  di-  L6T- R- 
rection,  released  and  enlarged  from  and  out  of  the  said  custody,  .7  ibid.  420. 
t&c.  and  discharged  from  the  said  execution  of  the  said  suit  of  the  *  ^  *"* 
defendant  of  and  upon  the  said  judgment  so  recovered,  isfc.  for  440-] 
and  in  consideration  of  the  plaintiff's  then  and  there  making  and 
delivering  to  the  defendant  a  certain  writing  obligatory,  bearing 
date  the  28th  of  February  1783,  in  681/.  with  a  condition  to 
satisfy  the  judgment  either  by  instalments  or  by  an  annuity,  and 
also  for  and  in  consideration  of  a  warrant  of  attorney,  executed 
by  the  plaintiff  on  the  28th  of  February  1783,  given  to  the  de- 
fendant to  confess  judgment  upon  the  said  writing  obligatory 
in  the  Court  of  our  lord  the  King  of  the  Bench.  That  afterwards 
and  within  twenty  days  of  the  execution  of  the  said  writing 
obligatory,  and  warrant  of  attorney,  (to  wit,)  on  the  18th  day  of 
March  1 783,  the  defendant,  according  to  the  form  of  the  statute, 
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1787*    earned  a  memorial  to  be  inrolled  in  Chancery,  of  and  ccmqeeuiuff 
-  '  an  annuity*  secured  by  a  bond  and  warrant  of  attorney  toeonfi 

^A^!#  judgment  thereon  in  his  Majesty's  Court  of  King's  Bench, 
tRithy.  cuied  by  the  plaintiff,  in  the  penal  sum  of  68 1/.  in  consideration 
of  the  sum  of  340/.  10/.  paid  to  the  plaintiff  by  the  defendant 
for  one  annuity  of  50/.  to  be  paid  to  the  defendant  by  die 
plaintiff  during  his  tife.  That  the  plaintiff,  after  the  grant- 
ing of  the  said  annuity  to  the  defendant,  made  default  of  payment 
therein,  and  thereupon  the  defendant,  by  virtue  of  the  said 
warrant  of  attorney  yn  Hilary  Term  in  the  26th  year,  £5V.  signed 
j  udgmen  t  upon  the  aaid  writing  obligatory  against  the  plaintiff  in 
the  Court  of  Common  Pieaau  And  afterwards  in  die  saiAHUary 
Term  sued  and  prosecuted  o*t  of  the  same  Court  a  writ  etjkri 
facias,  directed  to  the  sheriff  of  JtfUHfeww*  whe  eiecmted  it* 
That  afterwards  in  JEo/ftrTerm  in  the  2&h  year  &a  tfce  plant* 
tiff  obtained  a  rule  in  the  Court  of  Common  Fleas,  to  shew  cause 
why  the  judgment  signed  by- the  defendant  against  the  phintiff, 
and  die  writ  of  execution  issued  thereon  and  executed,  feV.  and 
all  pcoceedings  ix*  that  cause  subsequent  to  the  said  judgment, 
shpuld  PQt  be  set  aside*  and  the.  bond  and  warrant  of  attorney 
brought  into  Court  and  delivered  yp  to  the  pkimtiff  to  t»  cmk 
ceUed*and  the  goods*  5jTV.  levied  under  the  eseention,  restored  to 
the  plaintiff,  and  why  the  defendant  should  not  pay  dbeeoets  ef 
all  these  proceedings ;  which  rule  wae  made  absolute  m  the*  same 
Easier  Term.  That  the  said  Court  of  Common  Fleas  9*  onAmd 
the  said,  writing  obligatory  and  warrant  of  attorney  to  be  deli- 
vered up  to  be  cancelled  by  peaeon  of  a*  mistake  mfivmaJUy, 
irregularity,  in  the  said  memorial,  that  is  te  say*  by  reaeea 
said  warrant  of  attorney  being  therein  expressed  to  be  a  warrant 
of  attorney*  to  confess  judgment  kx  his  Majesty's  Oanvt  of  Kmr/» 
Bench*  instead  of  hie  Majesty's  Court  of  Common  Fleas*  and  by 
reason  of  the  consideration  of  the  said  writing  obligatory  and 
warrant  of  attorney  being  expressed  to  be  for  340/.  *e#.  paid  te 
the  said  plaintiff,  instead  of  expressing  it  to  beinee»sidera*i*i»af 
the  said  judgment  for  that  sum. 

To  this  rejoinder  there  wae  a  general  demurrer,  tad  joadet 
ii>  demurrer. 

Morgan  wae  to  have  argued  hi  support  of  the  demurrer,  bet 
thft  Court  desired  te  hear  the  other  side. 

Wood,  contra*  admitted  a*  a  general-  position,  that  wh«e  a  per* 
soniaoncetaloeaifiogtecutiwMddncfaarged!  he  cannot  be  sued 

again 
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again  for  the  same  debt.     But  he  contended  that  that  was  not     1787. 

universally  true,  and  that  under  the  particular  circumstances  of  « 

this  case,  the  debt  due  from  the  plaintiff  to  the  defendant  was     «£" 
not  extinguished.     An  execution  against  the  person  of  a  dc-    withy. 
fendant  is  not  in  all  cases  a  satisfaction  of  a  debt \  for  if  he  escape 
out  of  custody  when  charged  in  execution,  it  is  clear  that  an 
action  may  be  maintained  on  the  judgment,  because  it  is  by  the 
defendant's  act  only  that  he  obtains  his  discharge.    The  same 
rule  likewise  holds  if  that  discharge  be  obtained  by  fraud.  Now 
in  this  case  the  discharge  granted  by  the  defendant  was  not 
voluntary,  but  it  was  on  a  consideration  which  has  failed ;  and 
therefore  the  discharge  cannot  operate  as  a  bar,  or  extinguish  thd 
debt.    This  is  like  the  case  where  a  judgment  on  a  simple  con* 
tract  is  reversed  by  a  writ  of  error,  the  simple  contract  still  re* 
maim,  and  an  action  may  be  maintained  on  the  assumpsit.   So  if  * 
an  execution  be  set  aside  for  irregularity,  the  plaintiff  may  sue 
out  another. 

Ashhurst,  J.  There  must  be  judgment  for  the  plaintiff  in 
the  present  case.  I  cannot  pretend  to  say  how  far  a  Court  of 
Equity  would  interfere  in  this  case ;  and  indeed  the  defendant 
seems  to  have  some  ground  for  claiming  relief.  But,  at  all  events, 
the  discharge  from  the  execution  is  certainly  a  discharge  at  law, 
I  know  of  only  one  case  where  a  debtor  in  execution,  who  obtains 
his  liberty,  may  afterwards  be  taken  again  for  the  Same  debt,  and 
that  is  where  he  has  escaped ;  but  the  reason  of  that  is  because 
he  was  not  legally  out  of  custody.  But  where  a  prisoner  obtains 
his  discharge  vrith  the  consent  of  the  party  who  put  him  in  exe- 
cution, he  cannot  be  retaken.  In  the  present  case,  the  plaintiff 
trusted  to  the  other  security,  and  therefore  he  cannot  resort  to 
the  first  security  again. 

Bulliu,  J.  The  counsel  for  the  defendant  has  relied  only  or 
the  equity  of  the  case;  and  that  advantage  has  been  taken  of  a 
mere  slip.  It  is  not  material  for  us  to  consider  whether  a  con- 
scientious man  would  have  taken  this  advantage:  the  truth  is, 
there  is  a  iat  objection  under  an  act  of  parliament  (0),  of  which 
the  plaintiff  is  entitled  to  take  the  benefit.  The  fact*  are,  that 
the  plaintiff,  being  in  execution  at  the  suit  of  the  defendant,  was 
discharged  by  him  on  giving  a  bond  and  warrant  of  attorney, 
which  security,  at  the  time  it  was  given,  was  good.  Therefore 
the  plaintiff  was  not  guilty  of  any  fraud.  But  the  objection  is, 
that  the  requisites  of  the  act  not  having  been  complied  withy 
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1787.     the  security  is  void.     That  however  arose  from  the  neglect  of 
-  the  defendant  himself,  in  not  complying  with  the  directions  of 

^Vtn*  *e  stalute-  ^  t'ic  security  were  good  at  the  time  of  the  dis- 
Withy.  charge,  the  defendant  cannot  have  recourse  to  the  judgment 
again,  because  that  was  waved ;  and  the  debt  having  been  once 
extinguished,  cannot  be  revived  again.  This  is  not  a  new  ques- 
tion. The  case  of  Vigert  and  Aldrich(a),  goes  the  whole  length 
of  this ;  for  it  shews,  that  if  a  defendant  has  been  once  dis- 
charged out  of  execution  upon  terms  which  are  not  afterwards 
complied  with,  the  plaintiff  cannot  resort  to  the  judgment 
again,  or  charge  the  defendant's  person  in  execution.  So  here, 
if  the  defendant  has  neglected  to  avail  himself  of  the  advantage 
of  the  security,  it  is  his  own  fault,  and  he  must  take  the  conse- 
quences. 

Judgment  for  the  plaintiff  (J). 

(a)  4  Burr.  2482.  (6)  Birch  v.  Sbarland,  post.  715. 
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Under  the  TPHIS  was  an  action  of  trespass,  which  was  tried  at  the  last 
fr^ind *  Assizes  holden  at  Carlisle,  for  the  county  of  Cumberland, 

convenient    before  Heath,  J. 

[a '^r!1*  Tkj  first  count  of  the  declaration  stated  that  the  defendants 
109.]  broke  and  entered  the  plaintiff's  close  called  the  Slip  of  Land, 

carrying0  otherwise  the  Lane,  in  the  township  of  Ellenborough,  in  the  county 
coals,  among  Q{  Cumberland,  extending  in  a  direct  line  from  the  scitc  of  a  cer- 

othcrarti-  »  o  ^ 

des,  the       tain  ancient  bridge  or  steps  at  the  bottom  of  a  certain  close,  there- 

fragta  to*"    tofore  called  thc  New  Close>  l0  a  cemin  Part  of  thc  kin8,$  COm~ 

lay  a  framed  mon  highway,  leading  between  Flimby  and  Netherhall,  in  the 
way.  Un-  said  county,  and  besides  committing  trespasses  with  cattle  and 
der  a  grant  carriages,  dug  and  made  divers  large  pits,  holes,  hollows,  and 
from  A.  to  trenches  therein,  and  put,  fixed,  laid,  and  placed,  divers  large 
tbr^gb%  and  P*cccs  °f  wood  as  well  in  thc  said  pits,  holes,  hollows,  and 
along  a  par-  trenches,  as  elsewhere,  in,  upon,  and  throughout  the  said  close, 
the  grantee '  for  the  purpose  of  fixing  and  making,  and  thereby  and  therewith 

fied°mJmak-  **XC(*  an<*  madc»*n  an<*  uPon  ^  sa^  c'ose> tw0  framed  waggon 
ingatrant-   ways  for  coals,  the  one  thereof  in  a  straight  direction  leading 

atrouxht     lengthways  along  the  said  Close  from  North  to  South,  the  other 

nmc'  thereof  in. a  transverse  direction,  and  extending   towards  the 

North-west  end  of  the  said  close,  from  and  out  of  the  saidclosc 

unto 
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unto  and  into  the  Northernmost  of  two  closes,  called  Grasslett,     I7&7' 
adjoining  thereto  towards  the  West ;  and  kept  and  continued  the  — — 
same,  &c.  And  also  pulled  down  and  destroyed  certain  posts  and     ""^,* 
rails,  erected  in  the  said  close,  near  the  North-west  end  thereof,     Chri 
in  that  part  thereof  where  the  transverse  waggon-way  passed  out 
qf  the  Slip  of  Land  into  the  Northernmost  Grasslett,  and  carried 
away  the  wood  and  iron  coming  therefrom.  There  was  another 
general  count  for  carrying  away  wood,  iron,  &V. 

To  this  declaration  the  defendants  pleaded,  first,  the  general 
issue.  2dfy,  As  to  the  trespasses  in  the  first  count  mentioned, 
(except  such  as  related  to  the  fixing  and  using  the  framed  wag- 
gon-way in  the  transverse  direction,)  that  one  Humphrey  Senhouse 
being  seised  of  the  said  close  called  the  Slip  of  Land,  otherwise 
the  Lane,  by  an  indenture  between  him  and  one  John  Christian* 
Esq.  deceased,  the  grandfather  of  the  defendant  Christian,  grant- 
ed and  confirmed  unto  the  said  John  Christian  deceased,  his  heirs 
and  assigns,  <c  a  free  and  convenient  way,  as  well  an  horseway  as  a 
"  footway,  as  also  for  carts,  waggons,  wains,  and  other  carriages 
"  whatsoever,  in,  through,  over,  and  along,  the  aforesaid  Slip  of 
"  Land,  leading  from  the  steps  or  bridge  at  the  bottom  of  the  said 
4€  close,  called  the  New  Close,  to  the  common  highway  aforesaid, 
€€  leading  between  Flimby  and  Netherhall,  with  full  and  free 
"  licence  to  make  and  lay  causeways,  or  otherwise  to  repair  and 
"  amend  the  same,  when  and  as  often  as  there  should  be  oc- 
"  casion ;  together  with  full  and  free  licence  to  and  for  the  said 
"  John  Christian  deceased,  his  heirs  and  assigns,  his  and  their 
«  workmen,  agents,  and  servants,  from  time  to  time,  to  make  use 
"  of  and  enjoy  the  said  way,  on  foot  or  on  horseback,  and  with 
ic  wains, carts,  and  waggons,  or  any  other  carriages,  and  with  full 
«  and  free  liberty  by  all  or  any  of  the  ways  or  carriages  aforesaid, 
"  to  lead  and  carry  stone,  wood,  timber,  iron,  bricks,  tiles,  gra- 
€€  vel,  lime,  coal,  or  other  thing  or  things  whatsoever,  in,  through, 
"  over,  and  along  the  said  way,  when,  whither,  as  often,  and  in  what 
"  manner  to  him  the  said  grantee,  his  heirs  and  assigns,  it  should 
«c  seem  convenient."  That  the  grantee,  by  virtue  of  this  deed,  be- 
came seised  of  the  said  way  in  gross.  That  the  same  upon  his 
death  descended  to  Evan  Christian,  as  his  son  and  heir,  and  upon 
the  death  of  Evan,  to  one  John  Christian,  as  the  brother  and  heir 
of  Evans  and  from  the  last-mentioned  John  Christian  upon  his 
death,  to  the  present  defendant  Christian,  as  his  son  and  heir, 
who,  in  his  own  right,  and  the  other  defendants,  as  his  servants, 
justify  under  this  deed  passing  along  the  way  thereby  granted  in  the 

manner 
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1 787.     manner  complained  of  in  the  declaration,  and  justify  also  making 
■  the  pits,  holes,  hollows,  and  trenches,  mentioned  in  the  decla- 


Se*h?u"  ration,  in  order  to  repair  tmd  amend  the  said  way,  and  as  being 
Chris-    proper  and  convenient  for  the  purpose  of  laying  therein  certain 
TIAN"     pieces  of  wood;  the  putting,  fixing,  laying,  and  placing  of 
which  pieces  of  wood  in  the  said  pits,  holes,  hollows,  anil 
trenches,  and  elsewhere  in  the  said  close  in  the  said  way,  they 
likewise  justify,  for  the  purpose  of  fixing  and  making  in  the  said 
close  the  first  of  the  said  framed  waggon-ways  mentioned  in  the 
declaration,  and  thereby  and  therewith  repairing  and  amending 
the  said  way,  the  same  being  alleged  by  them  to  be  a  reasonable, 
pmper,  and  convenient  tvay  of  repairing  the  same,  for  the  carrying 
of  coals,  and  other  things,  along  the  same,  pursuant  and  according 
to  the  form  and  effect  of  the  said  indenture,  and  the  said  grant 
of  the  same  way.     They  likewise  justify  the  pulling  down  and 
destroying  the  posts  and  rails  mentioned  in  the  declaration,  as 
obstructing  the  said  way, 

The  third  plea  was  the  same  as  the  second,  only  that  it  justified 
the  fixing  and  using  the  framed  nvaggon-way  in  the  transverse  direc- 
tion out  of  the  slip  of  land  in  question  into  the  Northernmost  Grassktt 
belonging  to  the  defendant  Christian,  as  well  as  the  waggon- 
way  laid  in  a  straight  direction  along  the  slip  of  land  ;  and  to 
which  latter  way  only  the  former  justification  was  confined. 

To  the  first  of  the  special  pleas,  the  plaintiff,  by  way  of  new 
assignment,  replied  that  the  defendants,  besides  committing  tres- 
passes extra  viam,  and  at  other  times,  and  upon  other  occasions, 
than  when  they  had  occasion  to  use  the  said  way,  and  for  other 
purposes  than  for  the  use  thereof,  dug,  and  made  the  pits,  holes, 
hollows,  and  trenches  complained  of,  at  other  times,  and  opon 
other  occasions,  than  when  the  same  way  granted  in  and  by  the 
said  indenture  stood  in  need  of  and  required  reparation  and 
amendment,  and  for  other  purposes  than  for  the  purpose  of  re- 
pairing and  amending  the  same  way  ;  and  that  such  pits,  £sV.  for 
the  digging,  &c.  whereof  this  action  was  brought,  were  other 
than  such  as  were  proper  and  convenient  in  that  behalf,  and  that 
die  first  mentioned  framed  waggon -way  fixed  and  made  in  die 
said  close  was  other  than  such  whereby  or  wherewith  the  said 
way  in  and  by  the  said  indenture  granted,  was  or  could  be 
repaired  or  amended,  and  that  the  fixing  and  making  of  such 
framed  waggon-way,  for  which  thi9  action  was  brought*  was 
an  unreasonable,  improper,*  and  inconvenient  way  of  repair* 
ing  and  amending  the  same  way,  and  not  pursuant  or  according 

6  to 
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to  the  tenor  ahd  cfiect  of  die  *aid  indenture  and  the  said  graAt     1787. 
<rf  the  Mine  way.  ■ 

There  ww  the  like  He*  assignment  is  to  the  second  fepecial   8J££"$1 
friea,  only  adding  that  part  of  One  of  the  framed  waggotr- ways,     ^Ht^- 
.«n  that  plea  mentioned*  was  wholly  out  of  the  way  in  and  by 
the  laid  indenture  granted* 

To  each  of  these  new  assignments  the  defendants  pleaded  the 
general  issue* 

On  the  trial  a  verdtet  was  found  for  the  plaintiff,  with  one 
thUling  damages*  subject  to  the  opinion  of  the  Court  on  a  Cast, 
.  which  stated  in  substance  as  follows : 

That  by  an  indenture  dated  18th  Mmy  171!,  and  made  be* 
tween  H>  SenhmeeoS  the  one  part,  and  J.  Cbristidmof  the 
other  part,  he  the  said  H.  Senbovn  granted  to  the  said  J.  Cbrtt* 
*it*>  his  heirs  and  assigns  for  ever,  «  a  ftec  and  convenient  Wty, 
&c"  in  the  words  of  the  first  pka  of  justification.  The  deed 
contained  a  covenant  by  Christian^  that  he  Would  repair  the 
hedges  and  fences  by  htm  newly  erected  along  the  sides  of  the 
said  way,  and  the  wall  and  gate  at  the  end  thereof *  k  oovehant 
by  &*&*/;,  that  he  would  not  Subvert  with  plough*,  &c>  the 
said  slip  of  ground,  or  do  any  thing,  whereby  the  way  in,  through* 
over,  and  along  the  same,  should  be  straightened,  or  rendered  or 
tttade  founderous  or  less  convenient  to  and  for  the  said  J.  Chris- 
tian t  and  a  proviso  that  nothing  therein  Contained  should  be 
construed  or  taken  to  hinder  8mh§ust9  his  heirs  and  assigns,  from 
depasturing  the  said  piece  of  ground,  or  making  use  of  the  said 
way,  in  such  manner,  and  with  such  Carriages,  as  to  him  and 
them  Should  seem  expedient,  they  the  said  H*  Senbttue  and  J. 
Christian*  their  heirs  and  assigns)  during  such  time  As  he  and 
they  should  so  use  the  same,  being  each  at  §ne  motet)  *r  half  part 
rf  the  charge  in  repairing  tbertrf*  The  case  then  stated  that 
Scnb&tue9  the  grantor,  by  indenture  dated  3d  December  1737, 
leased  to  one  J.  Collin  all  the  pasturage,  herbage,  and  feeding 
of  the  slip  of  land  in  question  for  twenty-one  years;  in  which 
<dc£d  was  a  proviso,  that,  if  CoUin  should  erect  any  gate  or  gates 
•cross  the  said  piece  or  parcel  of  ground,  he  should  cause  the  said 
gate  to  be  made  seven  and  an  half  feet  broad.  That  the  whole 
<rf  the  lease  was  prepared,  written,  and  attested,  by  J.  Gkrltu 
tim%  the  grantee,  and  grandfather  of  the  defendant* 

The  case  then  stated  several  deeds  between  these  and  Other 
fWhrfies,  respecting  the  working  of  certain  collieries  at  Brought**, 
uulte  neighbourhood  of  the  slip  of  land  in  question,  which  the 

Court 
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1 787.    Court  did  not  think  material  to  the  present  question.     The  cale 
further  stated,  that  a  framed  waggon-way  was  first  made  over  the 
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StH3 "  slip  of  land  in  question  by  the  Broughton  Colliery  Company  in  the 
Chris-  year  1 758  under  those  deeds.  That  there  has  always,  since  the 
making  of  such  framed  waggon-way,  been  left  on  the  East  side 
another  road  of  width  enough  for  carts  with  coals  to  pass  along; 
but  such  carts  meeting  cannot  pass  each  other  in  most  parts  of 
the  said  road,  on  the  side  of  the  framed  waggon-way.  That  the 
plaintiff  makes  use  of  the  framed  waggon-way  in  the  slip  of 
land  for  his  own  coals.  That  the  defendant  Christian  could  mi 
carry  his  own  coals,  along  the  slip  of  land  in  question,  so  comtnodi- 
ously  as  he  now  does,  without  a  framed  waggon-way.  That,  after 
the  making  of  the  indenture  in  1 755,  which  was  one  of  the  deeds 
set  forth  in  the  case,  and  before  the  laying  of  any  framed  waggon- 
way  in  the  slip  of  land  in  question,  certain  brick  arches  of  the 
height  of  eighteen  feet,  and  of  the  breadth  of  twenty-four  feet, 
were  erected  partly  on  the  land  of  the  defendant  Christian  in 
Unerigg,  partly  on  the  slip  of  land  in  question  at  the  South  end 
thereof,  and  partly  upon  a  piece  of  land  adjoining  thereto ;  and 
which  piece  of  land  was  purchased  by  the  father  of  the  defend- 
ant Christian  for  the  purpose  of  erecting  such  arches  thereupon, 
and  in  order  to  lay  a  framed  waggon-way  over  the  same.  That  a 
part  of  such  arches  stands  upon  the  ground  so  purchased  by  the 
father  of  the  defendant  Christian.  That  such  purchase  was  made, 
and  such  arches  in  part  erected  upon  the  said  purchased  ground, 
(being  parcel  of  a  customary  tenement  of  the  manor  of  EUen- 
horough,)  and  the  whole  of  such  arches  were  erected  with  the 
consent  of  H.  Senhouse,  the  father  of  the  present  plaintiff,  who 
was  the  lord  of  the  said  manor,  and  also  a  partner  in  the  Brought 
to*  Colliery  Company,  under  the  said  deed  in  1755.  That  before 
the  erection  of  the  said  arches,  a  waggon- way  along  the  slip  of  land 
now  in  question  could  not  be  used  with  such  waggons  as  are  now 
used  to  carry  coals  along  the  same,  without  great  inconvenience. 
That  from  the  year  1781  to  the  year  1784,  all  coals  got  at 
the  Broughton  pits  by  the  defendant  Christian,  who  had  then 
become  sole  lessee  of  the  Broughton  Colliery,  were  deposited  by 
him  in  a  steath  made  on  his  land  in  Unerigg  for  that  purpose 
at  the  South  end  of  the  slip  of  land  in  question,  the  said  defend- 
ant Christian  then  not  having  any  steath  for  that  purpose  at  the 
North  end  of  the  said  slip ;  and  such  coals  were  afterwards 
shifted  by  him  into  common  carts,  and  then  carried  therein,  by 
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the  side  of  the  waggon- way  along  the  slip  of  land  in  question :  1787* 
but  that  the  defendant  Christian,  having  in  the  year  1784  pur- 
chased a  steath  adjoining  to  the  North  end  of  the  said  slip  of 
land,  has  ever  since  that  time  carried  his  Brougbton  Colliery  coals  Chiu- 
in  waggons  along  the  framed  waggon-way  down  to  the  *  trans- 
verse road,  and  along  that  road  into  the  Northernmost  Grasslet. 
That  the  defendant  Christian  is  in  possession  of  the  Northern- 
most Grasslet,  mentioned  in  the  declaration.  That,  a  little 
before  the  time  of  the  obstruction  after-mentioned,  the  defend- 
ant Christian  had  taken  down  the  hedge  of  the  close  of  the 
Northernmost  Grasslet,  and  had  opened  a  way  leading  in  a  tram- 
verse  direction  from  the  line  of  the  former  framed  waggon-way 
along  a  new  framed  waggon- way  made  by  him*  and  laid  in  the 
said  slip  of  land,  and  extending  from  and  out  of  the  said  slip  of  land , 
in  the  Northernmost  close,  called  the  Grasslet,  over  the  place 
where  the  hedge  had  been  before  standing.  That  the  obstruc- 
tion, in  the  defendant's  pleas  mentioned,  consisted  in  the  erec- 
tion of  certain  posts  and  rails  placed  in  the  slip  of  land  across 
the  said  new  transverse  waggon-way,  and  by  the  side  of  the  for- 
mer waggon-way,  close  to  where  the  hedge  of  the  defendant 
Christian's  Northernmost  Grasslet  on  the  West  side  of  the  slip  of 
land  had  stood  before  the  new  transverse  road  in  question  was 
made.  That  the  space  between  the  rail  of  the  waggon- way,  which 
passes  along  the  slip  of  land  in  the  straight  direction,  and  the  line 
of  the  hedge  at  that  part  where  the  supposed  obstruction  was 
placed,  is  one  yard  and  a  quarter,  and  that  in  various  other  parts 
the  line  of  that  framed  waggon-way  goes  within  a  foot  of  the 
hedge.  That  the  fence  adjoining  to  the  Northernmost  Grasslet 
belongs  to,  and  is  repaired  by,  the  occupier  of  that  close,  That 
the  plaintiff  has  transverse  roads  over  the  slip  of  land  in  question 
to  another  close  in  his  own  possession,  and  which  transverse  roads 
have  been  made  by  the  plaintiff  since  the  year  1758  ;  and  that 
the  plaintiff  leads  coals  along  part  of  the  framed  waggon-way  in 
question,  and  along  such  transverse  roads  to  and  from  his  closes. 
That  the  way  granted  by  the  deed  of  1722  terminates  in  an  high- 
•  way  leading  from  Netherhall  to  Flirnby,  the  soil  of  which  high- 
way belongs  to  the  plaintiff,  and  in  which  highway  no  framed 
waggon-way  has  ever  been  laid,  except  one  made  across  the  same 
highway,  and  commencing  from  the  Northern  termination  of  the 
framed  road  along  the  said  slip  of  land  mentioned  in  the  deed 
of  1722,  and  which  framed  waggon-way,  so  commencing  as  last 
aforesaid,  leads  dortn  to  Mary  Port,  heretofore  called  the  har- 
bour 
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1787.     boiir  of  Mehfoot,  and  was  made  under  the  above  stated  lgrte* 
ment  of  1755,  by  the  Brought™  Colliery  Company  in  the  yc*r 


**!£*w*   x758*  That  both  the  framed  waggon-way  extending  in  a  Strai^t 
Can*-     direction  along  the  slip  of  land,  and  the  other  way  lying  by  the 
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side  thereof,  along  the  same  slip  of  land,  may  be  passed  by  carts, 
carriages,  and  horses,  for  ordinary  purposes. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiff  is  entitled  to  recover  ? 

Law  for  the  plaintiff  observed  that  two  questions  arose  in  this 
cause:  irf,  Whether  the  deed  of  1722,  under  which  alone  the 
defendants  justified,  explained  as  it  was  by  other  deeds  and 
transactions  between  the  parties,  authorized  them  to  fix  a  framed 
waggon-way  in  the  slip  of  land  in  question,  for  the  purpose  of 
using  and  enjoying  the  right  of  way  in  that  shape.  iily%  Even 
supposing  that  the  defendants  were  authorized  in  laying  and  con- 
tinuing a  framed  waggon-way  along  the  slip  of  land  in  a  straight 
direction,  whether  they  were  also  warranted  by  the  same  giant 
to  make  transverse  toads  out  of  the  slip  of  land  into  other 
closes  adjoining,  and  not  terminated  by  either  of  the  limits  ? 
He  first  considered  both  these  questions  together  as  they  stood 
under  the  deed  of  1722,  unexplained  by  other  circumstances. 

The  right  of  way  granted  by  the  deed  of  172a  does  not  com- 
prehend a  framed  waggon-way  (a),  nor  could  be  intended  to  do  so 
at  the  time,  inasmuch  as  it  is  incompatible  with  the  other 
species  of  way  granted  and  leseifed  by  that  deed.  There  is 
only  one  way  granted  for  the  several  purposes  of  passing  on  foot, 
on  horseback,  and  in  common  carriages.  The  road  should 
therefore  be  used  and  repaired  in  such  a  manner  as  to  meet  all 
tbe^p  uses :  but  this  is  inconvenient  for  all  the  ordinary  purposes 
of  travelling ;  and  indeed  there  are  acts  of  parliament  to  prevent 
these  framed  waggon-ways  from  being  considered  as  nuisances, 
where  it  has  been  found  convenient  to  carry  them  across  other 
roads.  The  right  here  claimed  is  also  inconsistent  with  die  en- 
joyment of  the  pasturage;  which  is  expressly  saved  and  provided 
for  in  the  deed.  The  provision  also,  that,  if  any  gates  should  be 
erected,  they  should  be  seven  feet  and  a  half  in  breadth,  is  a  further 

(«)  Mr.  law  eiphncd  a  framed  waggatMwsy  to  be  formed,  by  hying  {feces  of 
wood  akwg  the  road  it  son*  depth  m.  the  ground  <m  each  side,  at  ike  rtiitfcair  of  the 

wheels  of  the  carnage,  which  were  joined  and  kept  Sue  together  hy  her*  at  eewal 
distances,  the  interstices  being  filled  up  whh  sand  and  gravel*  so  as  to  render  the 
tarftce  fiat.    They  are  now  used  for  cxrtfm%  the  coals  from  most  of  the  CoQstries  in 

proof 
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proof  of  the  understanding  of  the  parties,  that  the  right  granted     1 787. 

was  to  be  confined  to  such  a  road,  to  which  a  gate  of  that  breadth ■ 

would  be  a  convenient  outlet.  But  since  the  framed  waggon-  Sl*2£,E 
way  has  been  laid  by  the  side  of  the  other,  the  two  together  d£*u- 
necessarily  exceed  that  breadth.  It  is  a  rule  of  law  in  the  con- 
struction  of  deeds  that  the  intention  of  the  parties  should  govern. 
Plow.  160,  1.  Step.  Touch.  86,  7.  And  as  to  the  maxim,  that 
the  words  of  a  grant  arc  to  be  taken  most  strongly  against  a. 
grantor,  it  docs  not  apply  here  j  for  this  is  an  indenture,  which 
is  the  deed  of  both.  Here  is  a  liberty  granted  to  the  defendant 
to  make  and  lay  causeways ;  that  licence  therefore  ought  to  be 
understood  of  such  ways  as  were  in  use  at  the  time  of  the  grant, 
for  such  only  could  the  parties  intend.  But  framed  waggon- 
ways  were  not  then  in  use.  * 

Next,  as  to  the  right  of  the  defendant  to  make  a  transverse 
road.  This  is  a  grant  of  a  road  between  certain  limits ;  in 
which  case  the  grantee  can  only  use  it  in  such  a  manner,  as  to 
~go  from  one  of  these  limits  to  the  other.  1  Ro.  Abr.  391.  A. 
I.  Laughton  v.  Ward,  Ltstw*  in.  1  Ld.  Raym.  75.  In  the 
deed  of  1722  the  words  "  when,  whither,  as  often,  and  in  what 
"  manner  the  grantee  pleased,"  are  restrained  by  the  antecedent 
words,  "  in,  through,  over,  and  along  the  said  way/9  described  by 
its  limits  ;  and  the  word  across  is  not  used.  But  supposing  the 
questions  to  be  even  doubtful  on  the  deed  of  1722  alone,  still 
the  subsequent  deeds  and  transactions  of  the  parties  exclude 
any  idea  that  the  defendant's  ancestor  was  entitled  under  that 
deed  to  either  of  the  rights  of  way  in  the  manner  claimed ;  or 
that  they  could  be  within  the  contemplation  of  the  parties. ' 
The  case  states  that  the  lease  of  the  pasturage  ef  the  slip  of  land 
to  CoKn,  which  was  made  fifteen  years  after  the  grant  in  1722, 
was  prepared,  written,  and  attested,  by  the  defendant's  ancestor. 
This  shews  clearly  the  understanding  of  the  parties  to  have 
been,  that  one  road  only  was  to  be  granted ;  otherwise  if  the 
grantee  could  have  made  a  framed  waggon-way  along  the  side 
of  the  road,  or  transverse  roads  across  the  slip  of  land,  it  would 
have  destroyed  the  right  of  pasturage  altogether. 

Chambre,  contra,  was  desired  by  the  Court  to  confine  himself 
to  the  question  upon  the  right  of  the  transverse  way. 

The  single  question  is  on  the  constructiqn  of  the  deed  0/1722 
alone.     Under  that  deed  the  defendant  is  entitled  to  a  transverse 
way;  for  the  right  of  way  granted  by  that  deed  is  co-extensive 
the  slip  of  land.  The  words  of  the  giant  are  to  be  taken  most 

strongly 
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1787.     strongly  against  the  granting  party,  as  well  in  an  indenture,  as  in 
■  the  case  of  a  deed-poll.    The  deed  expressly  states  the  uses  foi 

Se™°""  which  the  road  was  granted,  amongst  others,  that  of  carrying 
Chris-  coals.  It  is  manifest  that  the  grantor  meant  to  give  the  whole 
extent  of  the  land,  for  there  is  no  other  limitation  of  the  right, 
intended  to  be  granted,  mentioned  in  the  deed,  than  the  breadth 
of  the  slip  of  land.  The  deed  too  contains  a  covenant  by  the 
grantee  to  repair  the  fences  by  him  newly  erected  along  the  side 
of  the  way  granted;  it  is  not  said  along  the  slip  of  land;  which  shews 
that  the  parties  intended  that  the  right  granted  should  extend 
the  whole  breadth  of  the  slip  of  land.  So  again,  in  the  same 
deed  there  is  a  covenant  by  the  grantor,  that  he  would  not  plough 
up  the  slip  of  land,  whereby  the  way  in,  through,  and  along  the 
same  should  be  straightened. 

Then,  taking  it  for  granted  that  the  defendant  was  entitled  to 

a  right  of  way  along  the  slip  of  land  in  the  manner  claimed, 

there  is  nothing  to  prevent  him  from  stopping  short  before  he 

gets  to  the  terminum  ad  quern.    The  cases  which  have  been  cited 

to  the  contrary  do  not  apply ;  they  are  cases  of  ways  appurtenant 

to  particular  closes.     But  this  is  a  way  in  gross ;  for  it  would 

be  absurd  to  say,  that  it  is  appurtenant  to  the  steps  from  whence 

it  leads.    He  admitted,  that  a  way  which  was  appurtenant  could 

only  be  used  in  the  same  manner  in  which  it  was  granted.  But 

a  way  in  gross  is  like  a  highway,  leading  from  vill  to  vill,  in 

every  respect,  as  to  the  grantee  of  the  way :  it  is  not  necessary 

to  make  use  of  the  whole  way;  he  may  make  an  opening  into  it, 

and  use  as  much  or  as  little  of  it  as  he  pleases.    The  words  of 

the  grant  are  "*»,  through,  and  along,  IstcP  but  from  the  terms 

of  it,  it  may  be  collected  that  a  greater  liberty  was  intended;  for 

it  then  proceeds  "  where,  whither,  and  as  often,  as  he  pleased;99 

the  word  whither  is  particularly  operative,  for  it  shews  that  the 

grantee  might  go  whither  he  pleased  from  any  part  of  the  road. 

And  the  words  <c  leading  from  the  steps  to  the  common  bigfrway? 

apply  only  to  the  slip  of  land,  and  not  to  the  use  of  the  way. 

The  antecedent  to  that  description  is  the  slip  of  land. 

Law,  in  reply,  was  stopped  by  the  Court. 

Ashhurst,  J.     As  to  the  direct  road,  it  is  most  clear  that  the 

grantee  has  a  right  to  the  use  of  it  in  any  manner  that  is  necessary 

for  the  purpose  of  enjoying  the  privilege  intended  to  be  granted. 

The  grant  itself  slays,  that  "  he  shall  have  a  convenient  way  in, 

"  through,  over,  and  along  the  aforesaid  slip  of  land,  leading  from 

"  the  steps  to  the  common  highway,  with  full  and  free  liberty 

«« to 
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"  to  make  and  lay  causeways,  &c.  and  to  use  and  enjoy  the     1787. 
w  same  with  wains,  carts,  waggons,  or  other  carriages,  and  with  ■ 

"  full  and  free  liberty  to  carry  coals>  &c."  therefore  under  this  S,^£," 
grant  the  grantee  has  a  right  to  a  way  from  one  end  to  the  other  Ch*i»- 
for  the  purpose  of  carrying  coals.  And  the  question  is,  as  to 
this  part  of  the  case,  whether  under  this  general  grant  for  the 
purpose  of  carrying  coals,  among  other  things,  he  has  a  right  to 
make  any  such  way  as  is  necessary  for  the  carrying  of  that  com- 
modity. There  are  no  great  collieries  in  the  Northern  part  of 
the  kingdom  where  they  have  not  those  framed  waggon-ways. 
And  the  case  itself  expressly  states  that  the  defendant  cannot  so 
commodiously  enjoy  this  way  in  any  other  manner.  Therefore 
under  the  original  grant  he  has  a  right  to  make  a  framed  wag- 
gon-way along  the  slip  of  land  in  question,  which  is  necessary 
for  the  purpose  of  carrying  his  coals  ;  it  being  in  the  contem- 
plation of  the  parties  at  the  time  of  making  this  grant. 

But  the  principal  question  is  whether,  under  this  grant,  the 
grantee  had  a  right  to  make  transverse  roads  across  the  slip  of 
land  in  question  to  other  collieries  purchased  subsequently  to 
the  time  of  the  grant.  As  to  that,  I  think  the  direct  way  grant* 
ed  does  not  much  differ  in  its  nature  from  an  occupation-way  5 
and  if  a  person  has  a  way  through  a  close,  in  a  particular  direc- 
tion, and  he  afterwards  purchases  other  closes  adjoining,  he 
cannot  extend  the  way  to  those  closes.  At  the  time  of  this 
grant,  it  was  the  intention  of  the  parties  that  the  grantee  should 
have  one  way  from  one  end  of  this  close  to  the  other ;  and  that 
way  the  grantee  may  apply  to  what  purposes  he  pleases.  But 
the  parties  meant  that  the  grantee  should  have  only  one  way, 
and  that,  subject  to  that,  the  owner  should  still  have  a  right  to 
enjoy  the  pasturage  of  the  slip  of  land :  but  that  right  must  be 
materially  abridged  by  the  grantee's  making  use  of  more  ways 
than  one.  The  argument  in  support  of  the  defendant's  right, 
if  it  has  any  weight,  would  go  to  enable  the  grantee  to  make 
ways  to  any  extent:  if  he  has  this  right,  he  could  justify  mak- 
ing ways  all  over  the  slip  of  land,  in  case  he  had  purchased  other 
lands  adjoining.  But  it  does  not  follow  that,  because  he  pur- 
chased die  adjoining  closes,  he  can  make  roads  to  them  across 
the  land  in  question ;  for  it  is  inconsistent  with  the  original 
grant. 

Therefore  I  am  of  opinion  that  the  plaintiff  may  maintain  his 
action  for  the  trespass  committed  out  of  the  way  originally 
granted. 

*  Bullbr, 
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1787.         Buller,  J.    Two  points  arise  in  this  case  for  the  considers-. 

tion  of  the  Court.    1//,  Whether  on  the  grant  of  1722  the  de- 

E^a&rf81  fCIMlant  had  a  right  to  lay  a  framed  waggon-way  along  the  slip  of 
Cbwi-    land  between  the  limits  mentioned  in  the  grant,    idly,  Whether 
he  had  a  right  to  make  another  road  across  the  slip  of  land  not 
leading  from  one  end  to  the  other. 

As  to  thejirst :  It  is  clear  on  the  face  of  the  grant  that  he 
has  a  rigta  to  lay  a  framed  waggon-way  along  the  slip  of  land  \ 
and  he  has  a  right  to  lay  it  by  the  side  of  the  common  road. 
It  was  granted  to  him,  that  he  should  have  a  free  and  conve- 
nient way  for  several  purposes  stated  in  the  deed,  amongst 
others,  that  of  carrying  coals ;  and  it  is  found  by  the  jury,  that 
he  cannot  so  conveniently  carry  his  coals,  unless  he  has  a 
framed  waggon-way.  Then,  if  such  a  way  be  necessary  for  the 
purpose  of  carrying  the  defendant's  coals,  he  has  a  right,  ac- 
cording to  the  terms  of  the  grant,  to  make  it. 

As  to  the  second  point :  I  think  it  is  equally  clear  that  the 
defendant  is  not  justified  in .  making  roads  across  the  slip  of 
land.  It  has  been  contended  that  this  is  similar  to  an  high- 
way v  hot  I  do  not  agree  with  the  counsel  in  that  particular. 
It  is  true  that  in  ancient  proceedings  an  highway  is  stated 
as  a  road  leading  from  one  viU  to  another ;  but  that  is  only 
done  for  the  purpose  of  shewing  that  it  is  an  highway.  And 
it  has  been  settled  of  late  years  that  it  is  not  necessary  so  to 
state  it  in  an  indictment ;  for  if  it  be  laid  to  be  an  highway, 
that  is  sufficient.  And  this  case  is  not  similar  to  that ;  for  here 
the  limits  are  mentioned  as  part  of  the  grant.  Two  parts  of 
the  grant  have  been  relied  on  by  the  defendant's  counsel  to 
shew  that  these  words  did  not  relate  to  the  road,  but  were  only 
used  as  a  description  of  the  close.  Firsts  the  word  "  whither" 
cannot  be  understood  to  mean  that  the  grantee  should  have  a 
rigjht  to  go  wherever  he  pleased  over  the  close  \  such  a  con- 
struction might  be  more  oppressive  to  one  party  than  beneficial 
to  the  other.  And  as  to  the  description  of  the  limits  being 
applied  to.  the  close,  and  not  to  the  road,  that  could  not  have  been 
intended  \  it  would  have  been  absurd  to  have  said,  "a  close  lead- 
"  ing  from  one  place  to  the  other ;"  the  word  "  leading"  must 
relate  to  the  rood,  and  not  to  the  close. 

It  is  to  be  collected  from  a  subsequent  part  of  the  deed,  that  it 
was  the  intention  of  the  parties,  that  the  grantee  should  not  have 
a  transverse  road.  For  after  the  road  was  made  by  him,  both 
were  to  join  in  repairing  it.    That  the  grantor  should  fay  to* 

wards 
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wards  the  repairs,  could  only  proceed  on  the  idea  of  his  having     1787. 
the  use  of  the  road.     But  if  the  grantee  had  another  close  ad-  — — . 
joining  to  the  slip  of  land  half  way  down,  and  had  carried  the  S,NB*,W* 


toad  to  that  place,  the  grantor  could  not  have  used  that  road     Cwu§- 
which  only  led  to  the  defendant's  close.    Then  if  he  could  not      TX**' 
use  it,  there  is  no  reason  why  he  should  contribute  to  repair  it. 
Therefore  the  parties  bad  in  contemplation  a  road  extending 
from  the  steps  to  the  common  highway,  which  was  to  be  open 
to  both  parties.    On  a  proviso  to  repair  jointly,  it  would  be 
absurd  to  say  that  it  meant  a  road  which  one  of  the  parties 
could  not  possihly  enjoy.    It  is  manifest  that  the  defendants  used 
this  road,  not  for  the  purpose  of  going  from  one  boundary  to  * 
the  other,  but  for  other  purposes ;  and  for  that  part  the  plaintiff 
is  entitled  to  recover. 

Pbstea  to  the  plaintiff. 
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Pinkney  against  Collins.  wSSL 

J~*IBBS  had  obtained  a  rule  on  a  former  day  to  shew  cause  The  *<*** 

why  the  uenue  in  this  action,  which  was  for  a  libel  pub-  for™  uK* 
lished  in  the  Salisbury  Journal,  should  not  be  chanced  from  Q*nT**  ** 

__-..    f .  A        .  ,  ,  **  Changed. 

London  to  Wiltshire*    And  he  observed  that  the  reason,  why  the  \%  B.  &  P. 
Court  had  always  refused  to  change  the  venue  in  an  action  on  355'1 
aotea  or  bills,  of  exchange,  which  was  because  notes  or  bills  are 
hua  naUhilia  wherever  they  happen  to  be,  did  not  apply  to  the 
present  case  -%  for  here  the  cause  of  action  arose  where  the  paper 
was  printed  and  published. 

Lawrence  against  the  rule  said,  that  this  point  had  already 
been  determined  in  the  case  of  Hoskins  v.  Ridgeway  (0);  where 
an  application  of  a  similar  nature  had  been  made,  because  the 
paper  containing  the  libel  was  printed  in  Lancashire;  but  the 
Court  there  refused  to  grant  a  rule,  giving  as  a  reason,  that  the 
paper,,  though  printed  in  Lancashire^  was  circulated  and  sold  in 

•thec  counties. 

And  27*  Court,  on  the.  authority  of  that  case, 

Discharged  the  rule  (J). 

(*}  U .  aa  G.  fr  &  A.  (*)  Po*.  647-    P<wt •  3  «■!•  3°f 

Patman 
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1787. 
■  Patman  against  Vaughan. 

Bridmy, 

An  inn-  HPHE  plaintiff,  who  was  an  inn -keeper,  brought  this  action 
keeper,  who  -*-  against  the  defendant  for  seizing  and  taking  his  goods. 
<mt  of  the    The  defendant  pleaded  the  general  issue,  and  proved  that  he 

curtomers11  t°°'C  *e  t>°°^s  a8  mc$senger  under  a  commission  of  bankrupt. 
that  apply    And,  the  question  was,  whether  the  plaintiff  was  a  trader  ? 
wbjea'to         UP°n  thc  trial  before  Buller,  Justice,  at  the  Sittings  after  last 
the  bank-     term  at  Westminster,  it  appeared  in  evidence,  that  the  plaintiff 
however  in-  had  kept  a  public-house  for  nine  months,  during  which  time  he 

the  extTbk  ^^  *°^  to  ^^  or  f°ur  Persons  about  six  gallons  of  spirits  aL 

of  such  deal-  together.    One  of  the  instances  was,  that  having  bought  five 

profit?         gallons  of  spirits  of  one  Bennett,  he  had  desired  him  to  send  two. 

arising  from  of  the  five  into  the  country  to  a  person  who  had  ordered  it  of 

\miitu    '   him.     It  was  also  said  by  his  own  servant,  that  if  any  person 

59*-]  had  sent  for  liquor,  he  might  have  had  it.    The  learned  Judge 

left  the  question  to  the  jury,  with  this  direction  ;  that  if  they 

were  of  opinion  that  the  plaintiff  had  endeavoured  to  make  a 

profit  of  his  trading,  and  was  ready  to  sell  to  any  person  who 

applied  to  him,  and  not  merely  as  a  matter  of  favor,  that  then 

the  quantum  and  extent  of  the  trading  were  immaterial,  and 

they  should  find  for  the  defendant.    The  jury  having  found  for 

the  defendant  accordingly ; 

Erskine  now  moved  for  a  rule  to  shew  cause  why  there  should 
not  be  a  new  trial,  on  two  grounds ;  either  that  this  was  a  di- 
rection contrary  to  law,  or  that  the  finding  of  the  jury  was  con- 
trary to  evidence.  After  observing,  that,  in  order  to  subject  a 
man  to  the  bankrupt  laws,  it  was  necessary  by  the  21  Jac.  1. 
c.  19.  that  he  should  seek  his  living  by  trading;  and  that  whe- 
ther the  facts  found  amounted  to  a  trading  was  a  question  of 
law  (a) ;  he  stated  the  question  to  be,  whether  in  point  of  law 
the  proportion  of  the  plaintiff's  trading  out  of  the  house  were 
sufficient  to  make  him  a  bankrupt.  He  admitted  that,  if  the 
quantum  of  his  trading  were  in  proportion  to  his  usual  and  prin- 
cipal business,  he  was  liable  to  the  bankrupt  laws,  as  in  the  case 
of  Mayo  and  Archer  (t) ;  but  he  contended  that  in  the  present 
case  the  quantum  of  the  plaintiff's  dealing  bore  no  such  propor- 
tion. That  it  had  always  been  considered  till  very  lately  that 
the  quantum  of  the  trading  was  material.  It  was  so  laid  down 
by  Lord  Chief  Baron  Parker  in  Buicall  v.  Hogg  (c),  where  the 

(•)  Cw/.  74*  (*)  X  tow.  5x3.  (»)  3  JP&.  I46. 

instances 
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Instances  of  trading  of  one  Thickpenny,  an  inn-keeper,   were     1787. 
modi  more  numerous  and  stronger  than  the  present ;  and  though 


the  Court  afterwards  set  aside  the  nonsuit  in  that  case,  yet  it  was  ^"J* 
because  it  did  not  appear  to  them  what  proportion  the  trade  in  Vavoman. 
his  inn  bore  to  his  trading  abroad  and  out  of  doors.  And  Wit- 
met,  Ch.  J.  said,  "  that  if  Thickpennf*  trade  and  profits  in  his 
"  inn  were  much  larger  than  his  trade  and  profits  abroad  out  of 
**  his  inn,  he  should  not  think  him  liable  to  the  bankrupt  latos." 
The  distinction  seemed  to  be  this;  that  wherever  a  man  follows 
one  trade  only,  though  his  dealing  be  erer  so  small,  he  is  liable 
to  the  bankrupt  laws.  But  where  he  has  another  mode  of 
getting  his  livelihood,  and  his  trading  19  only  collateral,  and 
bears  but  a  small  proportion  thereto,  in  that  case  the  law  will 
not  raise  a  presumption  that  he  seeks  to  get  his  living  by  it. 
if  that  were  so,  either  the  learned  Judge's  direction  to  the  jury 
in  this  case  was  wrong,  or  they  have  found  a  verdict  not  war- 
ranted by  the  evidence. 

Asbhurst,  J.  I  do  not  now  consider  the  question  of  law  to 
fee  governed  by  the  quantum  of  the  trading 5  but  I  take  the  rule 
to  be  this,  that  where  it  is  a  man's  common  or  ordinary  mo4e  of 
dealing,  or  Where  if  any  stranger,  who  applies,  may  be  supplied 
with  the  commodity  in  which  the  other  professes  to  deal,  and  it 
is  not  sold  as  a  favor  to  any  particular  person,  there  the  person 
so  selling  is  subject  to  the  bankrupt  laws. 

Buller,  J.  The  case  of  Bartholomew  v.  Sherwood  (a),  was 
much  stronger  than  the  present.    On  the  trial  of  this  cause  I 

left 

(0)  Bartholomew  and  Another,  Assignees  of  Daws,  against  Sherwood,  M.  27  G§o\ 
3.  Jfr.  J*>— Thii  was  tried  before  Mr.  Baron  Ayre,  at  the  Summer  asskes  at  Oxford, 
1786.  The  plaintifls,  as  assignees,  brought  an  action  of  trover  against  the  defend- 
ant* who  claimed  under  an  execution  against  the  goods  df  the  bankrupt. 

The  only  question  was,  whether  Davit,  the  supposed  bankrupt,  was  a  trader 
within  the  meaning  of  the  statutes  concerning  bankrupts.  It  was  contended  that  [aN.R.$I.] 
he  was  a  dealer  in  horses ;  as  to  which  it  appeared  in  evidence,  that  Davit  at  this 
tirhe,  and  for  a  few  years  past,  had  rented  a  considerable  farm  at  Whitchurch :  and 
that  he  kept  two,  and  occasionally  three,  teams  of  horses  for  the  farming  business. 
That,  previous  to  his  taking  this  farm,  he  had  lived  with  an  uncle,  during  which 
time  he  attended  several  different  fairs,  and  occasionally  bought  and  sold  horses ; 
that  after  he  took  this  farm  there  were  several  instances  of  his  attending  fairs,  and  of 
iray  now  and  then  buying  a  horse,  which  was  not  calculated  for  the  farming 
business,  and  which  he  constantly  sold  again.  It  appeared  that  during  the  course 
of  two  years  he  had  bought  and  sold  five  or  six  horses  in  this  manner,  two  of  which 
bad  been  sold  directly  after  he  had  bought  them  for  the  sake  of  a  guinea  profit,  and 
another  was  sold  again  within  three  days.  No  evidence  being  offered  to  con- 
tradict this  on  the  part  of  the  defendant,  the  Judge  left  it  to  the  jury  on  the  plain- 
tiff's evidence,  and  they  found  a  verdict  for  tht  plaintiff.  A  motion  was  made  for  a 
sew  trial  last  Michaelmas  Term,  which  after  argument  was  refused.    And 

Vol-  I.  Q„  q  asmout, 
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1 787.    left  the  question  to  the  jury  with  this  direction,  that  if  they  weie 
—  of  opinion  that  the  plaintiff  meant  to  sell  spirits  out  of  his  house, 


P^M  and  to  get  a  profit  by  it,  the  quantity  which  he  sold  was  im- 
Vauohan.  material,  and  he  must  be  considered  as  a  trader.  It  was  proved 
at  the  trial,  that  the  plaintiff  lived  in  the  public-house  only  nine 
months,  during  the  course  of  which  time  there  could  not  be 
many  instances  adduced  in  evidence  of  his  having  sold  spirits  out 
of  the  house;  but  I  particularly  directed  the  jury  to  advert  to 
the  circumstance  of  there  not  being  any  one  instance  of  any  per- 
son, who  had  applied  to  buy  liquor,  having  been  refused.  That 
is  the  great  point;  for  as  to  the  extent  of  the  dealing,  and  the 
profit  which  he  made,  it  is  immaterial.  For  if  a  man  make  a 
considerable  profit,  he  is  not  likely  to  become  a  bankrupt;  it  is 
only  in  cases  where  the  profits  of  the  trade  are  inconsiderable, 
that  such  an  event  is  likely  to  take  place.  Now  the  circum- 
stances here  were,  that  from  the  time  when  the  plaintiff  took 
this  house,  he  was  willing  to  sell  spirits  to  any  person  who  ap- 
plied; therefore,  though  the  time  was  short,  and  the  instances 
of  his  trading  were  few,  yet  I  thought  it  proper  to  be  left  to  die 
jury;  and  they  found  a  verdict  for  the  defendant. 

Rule  refused  (*)• 

Ashhukst,  J.  said,— It  it  admitted  on  the  part  of  the  defendant  that  this  wu 
a  matter  of  evidence,  and  proper  for  the  consideration  of  the  jury.  Then  if  it  were 
proper  to  be  left  to  them,  and  there  was  no  evid.  nee  to  contradict  it,  they  w«r 
bound  to  find  at  they  did.  The  general  principle  is  right,  that  a  fanner,  as  no), 
is  not  an  object  of  the  bankrupt  lavs ;  and  if  a  farmer  in  the  course  of  his  bassets 
buy  a  horse,  and  after  using  him  from  some  time  sell  him  again,  that  will  not  subject 
him  to  the  bankrupt  laws.  But  in  this  case  the  evidence  is,  that  he  bought  horns 
fir  tht  tmfrut  pmrfua  of  gaining  hj  iu 

Bullib,  J.  It  appears  upon  the  evidence  that  there  were  many  instance!  of 
the  bankrupt's  buying  horses  which  he  could  not  use  in  his  farming  business,  and 
others  which  he  bought  for  the  express  purpose  of  selling  again.  Whether  there 
were  more  or  fewer  instances,  was  proper  to  be  left  to  the  consideration  of  tht 
jury. 

It  is  like  the  case  of  a  vintner,  who,  if  he  sell  only  a  few  dozen  of  liquor  to  par- 
ticular friends,  cannot  be  made  a  bankrupt »  but  if  he  be  desirous  to  sell  to  every 
person  who  applies,  that  will  subject  him  to  the  bankrupt  laws.  But  in  all  these 
oases  the  question  is,  whether  the  person  buy  and  sell  with  a  view  to  make  a  omit 
by  it ;  and  that  is  proper  to  be  left  to  the  consideration  of  the  jury.  Here  it  was 
left  to  them,  and  they  have  found  that  Devi*  was  a  trader. 

Rule  discharged. 

(a)  miidf.Hwd**,  S.  26  G.  3.  B.  R.  8.  P. 
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The  Kino  against  Thomas  Amery.  jS^S. 

Same  against  John  Monk. 

npUIE  first  of  these  was  an  information  in  the  nature  of  a  Evidence 

_■  rr«i  jt  respecting 

am  warranto,  calling  upon  the  defendant,  Thomas  Jmery,  the  accept- 
to  shew  by  what  authority  he  claimed  to  be  an  alderman  of  the  3J££r#* 
city  of  Chester. 

The  defendant,  after  having  pleaded  that  the  corporation  of 
Chester  was  a  prescriptive  corporation,  set  forth  a  charter  granted 
in  the  37th  year  of  king  Charles  the  Second,  by  which  the  citi- 
zens and  inhabitants  of  the  city  of  Chester  were  incorporated. 
That  the  charter  directed  that  the  corporation  should  consist 
(inter  alia)  of  a  mayor,  recorder,  twenty-four  aldermen,  and 
forty  common  councilmen,  isfc.  and  it  appointed  the  first  twenty- 
four  aldermen  by  name.  The  defendant  then  averred  that  the 
said  charter,  as  to  the  election  of  aldermen  of  the  said  city,  was 
duly  accepted  and  agreed  to  by  the  said  citizens  and  inhabitants; 
and  then  deduced  a  regular  tide  as  alderman  under  that  charter. 

Replication- 1  st,  That  the  mayor  and  citizens,  at  the  time  of 
making  the  said  charter,  were  not,  nor  had  from  time  immemo- 
rial been,  a  body  corporate,  fcfr.;  and  issue. 

2dly,  That  king  Charles  the  Second  did  not  grant  the  cRartet 
mentioned  in  the  plea  ;  and  issue. 

3dly,  That  the  charter  37  Car.  2.  as  to  the  election  of  alder- 
men was  not  duly  accepted  by  the  citizens  and  inhabitants ;  and 
issue. 

4tUy,  That  certain  persons  in  the  said  charter  mentioned  did 
not  become,  nor  were  aldermen  of  the  said  city;  and  issue. 

5thly,  That  the  mayor,  aldermen,  and  common  council,  have 
not  exercised  the  franchise  of  electing  aldermen  according  to  the 
intent  of  the  said  charter;  and  issue. 

6thly,  That  the  defendant  was  not,  at  the  time  in  the  plea 
mentioned,  a  citizen,  and  one  of  the  common  council;  and  issue. 

7thly,  That  the  defendant  was  not  elected  an  alderman  by  the 
major  part  of  the  then  mayor,  aldermen,  and  common  council, 
{3V. ;  and  issue. 

8thly,Thatthe  defendant  was  not  duly  admitted,  &c.  ^and  issue. 

The  second  replication  stated,  that  in  the  35  th  yeaf*of  the 
reign  of  Car.  2.  an  information  was  filed  in  the  nature  of  a 
quo  warranto  against  the  mayor  and  citizens  of  Chester  3  that 
in  Hilary  Term  35  &  36  Car.  2.  there  was  a  judgment  by  de- 
fault, by  the  Court  of  Kings  Bench,  that  the  liberties,  privileges, 

Qj)  t  and 
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1787.     and  franchises  in  the  said  last-mentioned  information  should  be 
■  seized  into  the  hands  of  the  king,  until  the  said  Court  there  fur- 

'**%£*  °  AcT  ordcrcd-  Th3Lt  in  *™*i  Tcnn  36  Car.  2.  it  was  adjudged 
Ambit,  by  the  said  Court,  that  the  said  liberties,  tsfe.  should  be  seized 
into  the  hands  of  the  king,  and  remain  in  his  hands,  and  that 
those  liberties,  &V.  should  be  extinguished,  and  the  said  mayor 
and  citizens  expelled  and  removed  therefrom ;  which  judgment 
was  in  force  at  the  time  of  making  the  charter  of  Car.  2. 

It  then  alleged  that  there  were  other  matters  in  the  charter  of 
Car.  2.  and  particularly  that  the  king  willed  that  the  charter 
should  be  sealed,,  as  well  under  the  Great  Seal  of  England  as  un- 
der the  seal  of  his  county  palatine  of  Chester  (a),  which  were 
not  stated  in  the  defendant's  plea \  and  that  die  charter,  not  be- 
ing accepted  by  the  said  citizens  and  inhabitants  as  to  those  at 
ynXL  as  all  other  matters  therein  contained,  was  void. 

The  third  replication  stated,  that  Car.  2.  by  his  said  chfeter 
reserved  full  power  to  himself,  his  heirs  and  successors,  at  Us 
and  their  free  will  and  pleasure,  to  remove  the  mayor,  recorder, 
common  clerk,  or  any  one  or  more  of  the  aldermen,  common 
councilmen,  &c.  of  the  said  city,  by  an  order  of  privy  council  to 
them  respectively  signified ;  and  that  as  often  as  he,  his  heirs 
and  successors,  by  any  such  order  made,  should  declare  any 
such  mayor,  &*.  to  be  amoved  from  his  or  their  respecthe 
offices,  that  then  and  from  thenceforth  the  mayor,  &c.  mi  all 
pr  any  of  them,  so  amoved  from  their  respective  offices,  should 
Without  further  process  actually  be  amoved,  &e.  and  that  is 
every  such  case  some  other  fit  person  or  persons,  within  a  con- 
venient time  after  any  such  amotion,  should  be  chosen,  &c  in 
such  manner  as  by  the  letters  patent  was  before  directed,  into 
the  place  and  office,  &c.  of  any  person  so  amoved.  That  king 
James  II.  by  an  order  of  privy  council,  dated  the  1 2th  of  Atgust 
1688,  according  to  that  power,  amoved  all  the  corporators  then 
in  being,  which  was  regularly  signified  to  them j  wherefore  die 
power  in  the  said  charter,  as  to  the  election  of  aldermen,  ctttel 
and  determined. 

The  fourth  replication  stated  a  charter  of  the  2 1  Hm.  7.  wfekfc 
was  accepted,  and  a  confirmation  of  it  in  the  16  EKz.  which  wai 
also  accepted ;  that  both  those  charters  were  in  force  at  the  time 
of  the  judgments  in  quo  warranto  /  and  that  those  judgments 
were  in  force  on  the  17th  October  1688.  That  king  James  VL 
afterwards,  on  the  26th  October  1688,  granted  a  chatter  of  re- 

00  The  Un(  <fcd  00  the  ith  of  Fthuary  1684.  two  dtjs  after  ^fiata** 
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storarion  to  the  mayor  and  citizens  of  Chester,  which  was  accept-     1787. 
cd:  Wherefore  the  charter  of  the  37  Car.  2.,  after  the  granting 


and  acceptance  of  the  charter  of  restoration,  was  of  no  further  ThLf^Q 

€S€Ct.  Ambry.. 

The  fifth  replication  stated  a  charter  of  incorporation  in  the 
a  I  Hen.  7.  with  a  power  of  electing  aldermen  annually  by  the 
corporation  at  laige,  which  was  accepted ;  a  confirmation  of  it 
ia  the  1 6th  Elk.  which  was  also  accepted ;  and  that  both  those 
charters  were  in  force  at  the  time  when  the  charter  37  Car.  2. 
was  granted;  wherefore  it  was  of  no  force  as  to  the  election  of 
aldermen. 

Rejoinder,  that  the  charter  of  37  Car.  2.  was  accepted  by  the 
lessens  and  inhabitants  as  to  all  the  matters  contained  therein; 
and  9th  issue  thereon.  That  the  order  in  council  was  not  signi- 
fied as  stated  in  the  replication ;  and  roth  issue  thereon.  That 
the  dbarter  of  37  Car.  2.  continued  in  full  force  as  to  the  elec- 
tion of  aldermen  from  the  time  of  die  granting  and  acceptance 
thereof  until  the  time  of  exhibiting  the  information ;  traversing 
the  acceptance  of  the  charter  of  James  U. ;  nth  issue  thereon. 

That  after  die  granting  of  the  charters  of  Hen.  7.  and  Eliz. 
there  were  judgments  of  ouster  against  the  mayor  and  citizens 
in  the  35  Car.  2.  &c.<  traversing  the  charters  of  Henry  7th, 
and  EEz.  being  in  force  at  the  time  of  the  charter  of  Car.  2.  and 
now  ;  1 2  th  issue  thereon. 

This  cause  was  tried  at  the  last  assizes  for  Salop,  before  Eyre, 
Baron,  when  the  jury  found  a  verdict  for  the  prosecutor,  on  the 
3d,  5th,  9th,  10th,  nth,  and  iath  issues  *  and  for  die  defen- 
dant on  the  1st,  ad,  4th,  6th,  7th,  and  8th  issues. 
>  The  pleadings  in  the  other  cause  of  the  King  against  Afvni 
were  similar  to  these,  excepting  that  they  were  relative  to  the 
office  of  common  councilman. 

On  a  motion  for  a  new  trial,  a  very  considerable  body  of  evi- 
dence was  read  from  the  report  of  the  learned  judge,  a  detail  of 
which  it  is  not  thought  necessary  to  enter  into  here ;  the  report 
of  this  case  being  given  only  for  the  purpose  of  shewing  the  di$» 
ferent  points  of  law,  which  arose  in  it. 

In  general  it  appeared  that  the  select  body  named  in  die  char- 
ter of  Car.  2.  assumed  their  corporate  functions,  and  acted  under 
that  charter  for  about  three  years,  during  which  time  about  thir- 
teen of  the  old  freemen  were  admitted  under  the  new  charter. 
That  upon  the  order  of  council  of  James  II.  the  old  corporation 
ntumed  their  functions}  and  the  members  of  the  other  retired* 
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1787.  The  restored  corporation  returned  to  their  andent  mode  rf 
proceeding  in  most  articles ;  but  in  some  instances,  and  parti- 
cularly in  the  election  of  aldermen  and  common  council,  they 

Amkrt.  had  in  general  continued  to  proceed  according  to  the  method 
directed  by  the  charter  of  Car.  2.  excepting  during  four  years 
soon  after  the  Revolution ;  during  which  time  they  proceeded 
nearly,  though  not  entirely,  according  to  the  charter  of  Hen.  7. 
They  likewise  continued  to  hold  the  hospital  lands,  and  a  fair, 
to  which  it  did  not  appear  that  they  had  any  title,  but  under 
the  charter  of  Car.  2.  It  also  appeared  that  the  election  of  alder- 
men by  the  select  body  had  been  made  previous  to  the  charter 
of  Car.  2.  by  virtue  of  a  bye-law  under  the  charter  of  Hen.  7. 
It  is  also  to  be  remarked,  that  the  charter  of  Charles  the  Second 
did  not  appear  to  have  the  seal  of  the  county  palatine,  accord* 
ing  to  the  directions  of  the  charter ;  and  evidence  was  given  to 
shew  that  there  was  no  entry  in  the  seal-keeper's  books  of  the 
county  palatine,  of  any  fees  having  been  paid  for  affixing  the 
county  palatine  seal  (a). 

The  learned  judge,  after  stating  particularly  all  the  evidence, 
concluded  his  report  with  observing,  that,  in  his  directions  to 
the  jury,  he  had  told  them  that  the  right  of  election  of  alder- 
men in  this  corporation,  in  the  mode  contended  for  on  the  part 
of  the  defendant,  ought  to  be  supported  if  possible.  That  the 
usage  had  prevailed  in  Chester  for  a  great  number  of  years,  and 
was  reasonable  in  itself.  But  that,  on  a  general  view  of  die 
case  in  evidence,  he  found  it  ettremely  difficult  to  support  k 
under  the  charter  of  Charles  2d.  the  granting  of  which  appeared 
to  have  been  a  measure  of  the  times,  and  which,  from  the  mo- 
ment when  it  became  necessary  to  tread  back  those  steps  in  die 
latter  end  of  the  reign  of  king  James,  seem  to  have  been  en- 
tirely laid  aside.  That  in  summing  up  the  evidence  he  had 
assumed  that  there  was  no  contrariety.  That  the  jury  ought 
conclude  upon  it,  that  the  corporation  of  Chester  was  a  corpo- 
ration by  prescription,  and  under  charters,  at  the  time  of  the 
judgment  in  quo  warranto;  in  which  however  he  stated,  that  he 
had  differed  from  the  counsel  on  both  sides.  That  the  franchises 
of  the  corporation  were  in  fact  suspended  by  that  judgment. 
That  the  charter  of  Charles  2d.  was  acted  upon  for  three  yean 
next  after  the  granting  of  it.  That,  after  the  charter  of  restitution 
was  granted,  the  officers  of  the  old  corporation  resumed  their 
places ;  and  that  from  that  time  they  went  on  without  appear- 
ing to  advert  in  any  one  instance  to  the  charter  of  Cbmrks  ad. 

(a)  Ante,  576. 
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as  the  authority  under  which  thfy  were  to  act.  For  though  it  was    1 787. 
true  that  one  of  the  witnesses  had  stated  in  his  evidence,  that,  as  — — — 


he  understood  it,  the  select  body  was  now  somewhat  differently  ™*J^a 
constituted  from  what  it  appeared  to  have  been  before  the  charter  Amut. 
of  Charles  2d,  in  respect  of  the  two  sheriffs  making  or  not  making 
a  part  of  the  forty  common  councilmen ;  and  the  elections  of 
mayor,  and  recorder,  are  now  approved  of  by  the  King,  which 
is  conformable  to  the  charter  of  Charles  ad,  and  is  not  required 
by  the  charter  of  Hen.  7th ;  that  those,  and  a  few  other  instances 
which  might  occur  of  apparent  conformity  to  the  charter  having 
Obtained,  without  any  actual  reference  to  it;  and  in  a  multitude 
of  other  instances,  the  usage  being  in  direct  contradiction  to  the 
charter,  he  had  thought  there  was  in  effect  no  evidence  that  the 
old  corporation  had  ever  recognized  that  charter.  As  to  the 
election  of  aldermen,  it  was  clear  that  the  usage  had  existed  a 
great  number  of  years  before  the  charter  of  Charles  2d. 

That  the  operation  of  law  upon  this  state  of.  the  fact  appli- 
cable to  the  issues  in  this  cause  was  the  next  thing  to  be  con. 
sidered.  That  he  went  into  the  discussion  of  that  question  with 
a  considerable  degree  of  hesitation  in  his  own  mind.  That  he 
was  not  perfectly  satisfied  as  to  the  legal  effects  of  the  judgment 
ki  quo  warranto:  or  of  charter  pf  restitution ;  especially  as 
opposed  to  the  charter  of  Charles  2d,  which  had  intervened. 
That  he  had  hazarded  this  opinion  ;  that  the  judgment  in  quo 
warranto^  being  a  judgment  by  default,  where  no  cause  of  for- 
feiture appeared  upon  the  record, did  not  dissolve  the  corporation, 
'fhat  it  only  seized  the  franchise  into  the  king's  hands,  and 
thereby  suspended  the  exercise  of  the  functions  of  the  corporation. 
That  the  charter  of  James  the  2d  restored  the  franchise  to  the 
old  corporators  ;  and  that,  after  that  restoration,  the  charter  of 
Charles  the  2d  was  to  be  considered  in  the  same  manner  as  if  it 
had  been  granted  before  the  judgment  in  quo  warranto:  in 
which  case,  without  an  acceptance  by  the  old  corporation,  it 
would  have  no  effect  within  the  district  wherein  the  old  corpora- 
don  had  power  to  act :  And  that  there  was  no  such  acceptance ; 
which  was  substantially  determining  the  issue  upon  the  accept- 
ance of  this  charter  against  the  defendant. 

Seeing  the  case  in  that  light,  he  had  treated  the  issue  upon  the 
notification  of  the  order  of  a  motion  as  of  no  great  consequence 
in  the  cause  j  but,  however,  that  he  had  directed  the  jury  that 
there  was  evidence  of  the  notification  proper  to  be  submitted  to 
them. 

8  The 
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1747.        The  learned  Judge  then  stated,  that  it  had  since  occurred  to 

. —  him,  that  the  question  upon  the  notification  of  the  order  of 

T^c  Kwe  amotion  might  become  very  material  in  some  events,  namely,  if 
Ambry,  it  should  be  finally  resolved  that  the  charter  of  Janus  the  ad 
did  not  operate  to  restore  the  old  corporation  j  or  that  the  restitu- 
tion of  the  old  corporation  did  not  dissolve  or  displace  the  new 
corporation  under  the  charter  of  Charlts  the  2d.  If  the  old  cor* 
poration  was  never  restored,  and  the  new  corporation,  in  con- 
sequence of  the  order  of  amotion,  was  deprived  of  all  its  officers* 
and  consequently  could  hold  no  legal  assembly,  or  use  any  mean 
to  perpetuate  itself,  (and  in  point  of  fact  that  corporation  never 
did  assemble  again,)  it  seemed  as  if  there  was  no  lawful  corpora- 
tion in  Chester  at  this  day.  Or  if  the  old  corporation  was  well 
restored,  but  the  restoring  to  them  their  franchise  of  bong  a  cor- 
poration did  not  operate  to  displace  or  dissolve  the  new  corpora*. 
•  tion,  it  should  seem  as  if  there  would  be  two  bodies  corporate 
existing  in  Chester  at  the  same  time ;  J>ut,  in  consequence  of  the 
order  of  amotion,  one  effectually  disabled  to  act,  and  now  pro- 
bably dissolved  by  the  natural  death  of  its  members,  the  other 
active  and  perpetuating  itself  in  the  regular  course.  And  in  that 
case  the  question  now  depending  would  be  a  question  touching 
the  election  of  an  alderman  of  the  old  corporation  ;  in  which 
case  it  seemed  to  be  impossible  to  maintain  the  election  under 
the  charter  of  Charles  the  2d,  it  being  in  his  judgment  moat  dear 
that  the  old  corporation  did  not  accept  that  charter. 

That  at  the  trial,  the  counsel  for.  the  defendant  had  insisted 
that  the  judgment  in  quo  warranto  had  dissolved  the  corpora- 
tion \  and  that  the  charter  of  Charles  the  2d  created  a  new 
corporation.  That  the  charter  of  James  the  2d  could  not  restore 
the  corporation  which  had  been  dissolved,  but  might  be  accepted 
by  the  new  corporation,  and  might  enlarge  the  powers  of  that 
new  corporation.  And  that  the  question  m  the  third  issue  was 
touching  the  acceptance  of  the  charter  of  Charles  the  2d  by  the 
citizens  at  large,  and  not  by  the  old  corporation.  But  he  stated 
that  it  had  since  occurred  to  him,  that  it  was  a  question  which 
might  deserve  consideration,  whether,  upon  the  issues  joined 
upon  these  pleadings,  irwas  open  to  the  counsel  for  the  defend- 
ant to  put  the  case  in  that  manner ;  the  plea  stating  in  effect, 
that  at  the  time  of  granting  the  charter  of  Charles  the  2d,  there 
was  a  corporation  by  prescription  existing  in  Chester^  which 
seemed  to  confine  the  question  of  acceptance  in  the  third  issue  to 
an  acceptance  by  that  prescriptive  corporation. 

The 
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The  Court  here  observed,  that  if  all  the  points  of  kw,  which     1787. 
might  arise  in  this  case,  were  to  be  gone  into,  they  were  of  too 


much  importance  to  be  decided  when  the  Bench  was  not  full.  T^j** 
And  they  recommended  it  to  the  counsel  to  confine  themselves  Ambit* 
in  their  arguments  to  the  third,  fifth,  and  ninth  issues,  on  die 
acceptance  of  the  charter  of  Charles  die  Second ;  because,  if  it 
should  turn  out  either  to  be  a  Terdict  against  evidence,  or  that 
the  question  was  not  properly  left  to  the  jury,  as  to  those  issues, 
to  exercise  their  judgment  upon,  that  would  be  a  sufficient 
ground  for  a  new  trial,  and  the  questions  of  law  would  be  open 
bcreafter. 

Adair,  Serjeant,  Wood,  Milks,  Lam,  and  Toppings  against  the 
rule  argued  very  fully  on  the  verdict  on  those  issues,  as  it  was 
warranted  by  the  evidence  alone  j  in  the  course  of  which  two 
questions  were  made. 

1  jf,  That  the  charter  of  Charles  the  Second  was  not  accepted 
in  point  of  law;  because  an  acceptance  of  a  charter  must  be  by 
a  majority  of  those  persons  to  whom  it  is  granted.  Now  it  ap- 
pears on  this  charter  itself,  that  it  was  granted  to  tlje  citizens 
and  inhabitants  of  Chester.  And  the  question  is,  who  are  meant 
by  tithunS)  as  contradistinguished  from  inhabitants.  It  could 
only  mean  those  persons  who  had  been  incorporated  before  the 
judgment  of  ouster  in  the  quo  warranto  information,  and  who  were 
the  ancient  freemen  of  the  city.  According  to  BaggSs  case  (a)f 
a  charter  must  be  accepted  by  a  majority  of  the  persons  to  whom 
it  is  directed;  for  the  acceptance  by  a  few  will  not  bind  the  rest. 
So  if  a  part  of  a  corporation  apply  for  new  privileges,  it  will  not 
bind  the  rest,  unless  they  consent.  The  inhabitants  of  a  town 
cannot  be  incorporated  without  the  consent  of  a  major  part  of 
them  (£),  and  without  their  consent  the  charter  of  incorporation 
is  void.  In  the  King  against  Askew  and  Others  (r),  Mr.  J.  Totes 
said,  the  Crown  cannot  compel  persons  to  become  corporators 
against  their  assent,  and  that  consent  can  only  be  testified  by  their 
being  admitted.  But  in  this  case  there  was  no  evidence  which 
tended  to  shew  that  this  charter  had  been  accepted  by  a  majority 
of  the  old  freemen,  thirteen  only  of  whom  were  admitted  1  and 
the  proof  of  that  issue  was  on  the  defendant.  This  partial  ac- 
ceptance therefore  could  not  operate.  But  it  was  contended  at 
die  trial,  that  the  charter  was  at  all  eyents  accepted  as  to  the 
election  of  aldermen :  now  that  argument  cannot  be  supported, 

(«)  x  RoL  Rejt.  2*6.  (4)  %  Brown,  ZOO.  (*)  4  Arm  MOO. 
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1787.     if  (as  was  also  contended)   the  judgment  of  ouster  entirely 
dissolved  the  whole  corporation*     For  then  it  would  be  a  grant 


T^^J,°  of  franchises  to  a  new  body  of  men,  who  could  not  in  point  of 
Ambit,  law  accept  the  charter  in  part  only.  Then,  according  to  the 
defendant's  argument,  this  charter  must  be  considered  to  have 
been  accepted  in  teto,  or  not  at  all.  And  if  the  jury  were  not 
warranted  by  the  evidence  to  find  a  verdict  for  the  defendant  00 
the  ninth  issue  in  point  of  fact,  they  could  not  find  for  him  on 
the  third  in  point  of  law :  and  if  any  part  of  the  charter  was  not 
accepted,  the  ninth  issue  must  fall  to  the  ground ;  for  that  is  that 
it  was  accepted  in  all  things.  The  opinion  of  the  Court  in  the 
case  of  the  King  v.  Johnson  (a)  is  extremely  strong  to  shew  that 
the  charter  of  Charles  the  Second  was  never  accepted. 

2dly,  But  even  if  the  Court  should  be  of  opinion  with  the 
defendant  on  the  acceptance,  yet  the  charter  itself  is  void  on 
two  grounds;  in  which  case  it  would  be  nugatory  to  grant  a  new 
trial  upon  the  question  of  acceptance  of  a  charter,  which  if  ac- 
cepted is  void,     ist,  A  charter  granted  in  a  county  palatine  must 
have  the  county  palatine  seal.     The  county  palatine  was  united 
with  the  crown  in  the  reign  of  Edward  the  First.    And  in  &£- 
den(b)  it  is  said  «  that!  the  laws  and  rightful  usages  of  a  county 
"  palatine  are  to  be  preserved."     It  was  by  king  Charles  as  Earl 
of  Chester j  and  not  as  King  of  England,  that  this  corporation  was 
created.  Many  cases  have  adjudged,  that  when  a  seal  is  necessary 
to  the  validity  of  a  grant  within  a  county  palatine,  it  must  be 
under  the  seal  of  the  county  palatine.  Moor,  874.  Luttv.  1232* 
A  presentation  to  a  living  within  the  county  palatine  may  be 
good  without  the  seal  of  the  county  palatine;  and  the  reason  of 
that  is,  because  it  may  pass  by  parol.    But  a  grant  of  the  next 
avoidance  is  void  for  want  of  a  county  palatine  seal.     2  Rol. 
Abr.  182.  D.  1. 2.  1  BrownL  1 82.    It  is  sufficient  in  prescribing 
for  a  franchise  to  say,  that  it  is  within  his  county  palatine,  which 
has  jura  regalia,  and  by  reason  of  that  he  claims  such  fran- 
chises; of  which  one  is  to  create  corporations.     2  Bulst.  267. 
In  answer  to  an  observation  from  the  Court,  that  the  chief  justice, 
and  attorney  general  of  Chester,  were  appointed  under  the  great 
seal;  it  was  said  that  by  the  staU  27  H.  8.  c.  24.  s.  5.  justices  of 
assize,  &c.   within  the  county  palatine  of  Lancaster,  were  to  be 
appointed  under  the  king's  usual  seal  of  Lancaster,  in  manner  aid 
form  as  bath  been  accustomed.     And  it  appeared  by   the  1 8th 

(#)  Ante,  367.  (J)  Partii.c.5.  p.  530. 
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section  of  that  act,  that  Sir  H.  Englejuld  had  been  appointed     1787. 
justice  of  Chester  and  Flint  by  letters  patent  under  the  sea!  of  * 
the  county  palatine.     And  that  the  appointment  of  the  chief  T^^9 
justice  of  Chester  under  the  great  seal  of  England  was  by  vir-    Amiry. 
tue  of  the  stat.  34th  and  35th  H.  8.  e.  26.  s.io.    That  as  to 
the  attorney-general,  he  was  appointed  under  the  great  seal,  be- 
cause he  acted  as  well  without  the  county  palatine  as  within  it. 
And  adly,  This  charter  is  void  on  account  of  the  general  power 
of  amotion  reserved  to  the  king.    It  is  a  condition  which  the 
law  will  not  endure 5  the  consequences  of  which  would  give  the 
king  a  power  which  the  law  has  expressly  denied  him.    Palm . 
501.     Sir  JP.  Jones,  168.     A  grant  by  the  king  to  a  subject, 
which  is  against  law,  is  void.     2R0.Jbr.164.     2  Inst.  533. 

1  Rep.  43  b.  5  Rep.  55.  *.  And  though  where  to  a  grant  by 
one  subject  to  another  a  condition  is  annexed,  which  is  either  im- 
possible or  illegal,  the  condition  only  is  void  ;  yet  in  the  case  of 
a  grant  by  the   king,   the  whole  grant  is  void.     2  And.  15& 

2  Frepn.  17. 

Bear  croft  in  support  of  the  rule  observed,  that  the  third,  fifth, 
and  ninth  issues  altogether  formed  a  question  of  fact  only.  And 
as  the  learned  judge  had  misdirected  the  jury,  in  telling  them 
the  question  was,  whether  the  charter  of  Charles  the  Second 
was  accepted  by  the  old  corporation  instead  of  the  citizens  and 
inhabitants,  the  defendant  was  entitled  to  a  new  trial.  The 
question  left  to  the  jury  was  not  the  true  one ;  for  the  issue  join- 
ed was  on  the  acceptance  by  the  citizens  and  inhabitants  to  whom 
it  was  directed,  and  not  by  the  old  corporation,  who  (the  de- 
fendant contended  at  the  trial)  had  no  Jegal  existence  after  the 
judgment  of  ouster.  The  old  corporation  were  not  known  by  the 
name  of  the  citizens  and  inhabitants.  Those  terms  were  descrip- 
tive of  the  persons  to  whom  the  charter  of  Charles  the  Second 
was  directed.  The  word  "  citizens"  does  not  mean  "  freemen," 
as  freemen  of  the  old  corporation ;  for  they  were  extinct  at  that 
time :  but  the  expression  may  be  accounted  for  in  this  way ; 
there  had  been  a  city,  and  a  corporation ;  in  common  parlance 
the  inhabitants  were  known  by  the  name  of  the  citizens  of 
Chester :  the  word  "  inhabitants"  was  added  for  the  purpose 
of  preventing  any  mistake ;  and  they  are  used  as  convertible 
terms.  The  acceptance  of  a  chajrter  in  this  case  was  a  pure 
ample  question  of  fact,  without  any  mixture  of  law.  And  this 
has  been  confounded  in  the  argument  by  the  counsel  against  the 
rule,  with  the  case  of  a  charter  granted  to  an  existing  corporal 

t  tion. 
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1787.     tion.    He  admitted  that  it  would  be  a  question  of  law,  whether 
a  part  of  an  existing  corporation  might  or  might  not  have  ao* 

cepted  a  charter,  or  whether  they  could  partially  accept  or  not 

Amiet.  But  this  being  a  charter  to  a  new  corporation,  there  was  sufi* 
cient  evidence  given  at  the  trial  to  be  left  to  the  jury  to  deter- 
mine as  to  the  acceptance  of  it  in  fact. 

Bower >  Leicester,  Plumer,  2nd  ManUy,  were  to  have  argued  oa 
the  same  side ;  but  they  were  stopped  by  the  Court. 

Ashhurst,  J.  The  only  questions  for  our  present  conaide* 
ration  arc,  whether  the  jury  have  done  right  in  finding  their  ver- 
dict as  they  have  done  against  the  acceptance  of  the  charter  of 
Charles  the  Second  ?  and  whether  the  judge,  who  tried  the  cause* 
was  or  was  not  correct  in  his  manner  of  summing  up  to  the  jury? 

As  to  the  manner  in  which  the  question  was  left  to  the  jury 
upon  this  part  of  the  case,  I  am  of  opinion  that  the  judge  was  in 
some  degree  mistaken ;  for  he  has  stated  to  us  pointedly,  that 
he  told  diem  that  he  thought  there  was  in  fact  no  evidence  that 
the  old  corporation  had  accepted  the  charter  of  Charles  the  Second. 
In  a  matter  of  such  consequence,  I  should  have  thought  that,  if 
it  were  onlj  a  question  of  fact,  at  all  events  there  was  evidence  on 
this  point  sufficient  to  be  left  openly  and  fully  to  the  consider!- 
tion  of  the  jury,  without  any  such  strong  directions  as  were 
given,  in  the  first  place,  I  think  the  learned  Judge  was  mis- 
taken in  telling  the  jury,  that  the  question  was,  whether  the 
charter  of  Charles  the  Second  was  accepted  by  the  old  corporation 
or  not.  That  was  not  the  issue  upon  the  pleadings ;  for  the 
words  of  the  issue  are,  "  that  the  letters  patent  were  not  duly 
"  accepted  and  agreed  to  by  the  citizens  and  inhabitants  of  the 
"  city  of  Chester  "  which  could  not  mean  the  old  corporation. 
For  it  could  only  be  accepted  by  the  persons  to  whom  it  was 
directed  at  the  time  it  was  made :  but  the  old  corporation  did  not 
exist  at  that  time ;  for  they  were  dissolved  by  the  judgment  in 
the  quo  warranto.  They  no  longer  existed  as  a  body.  If  they 
were  not  dissolved,  the  question  might  have  been  different ;  there- 
fore,  in  reason,  the  only  question  could  be,  whether  this  charter 
was  accepted  by  the  persons  to  whom  it  was  addressed,  who 
were  the  citizens  and  inhabitants  ?  Now  this  question  was  not 
left  to  the  jury  at  all,  the  only  question  having  been,  whether 
the  charter  was  accepted  by  the  old  corporation  ? 

Now  with  regard  to  the  facts  which  were  laid  before  the 
jury  in  proof  of  the  issue,  respecting  the  acceptance  by  the  mv 
corporation,  there  were  many  instances :  indeed  the  Judge  hifl* 

self 
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•elf  says,  that  the  evidence  was  all  one  way  during  three  yean.     1 787. 
Several  instances  are  stated  of  acts  done  by  the  new  corporation, 


which  could  only  bare  been  done  under  the  charter  of  Ckarks  ag9imM 
the  Second ;  [which  Mr.  J.  Ashhurst  here  enumerated.]  These  Amu*. 
were  such  a  degree  of  evidence  as  should  have  been  left  to  die 
jury ;  and  it  does  seem  to  me  that  the  evidence  was  all  on  one 
side  during  that  period.  The  evidence  of  those  acts  should  at 
any  rate  have  been  left  to  the  jury,  whatever  verdict  they  might 
ultimately  have  given.  And  if  they  had  been  of  opinion  that 
die  charter  had  been  accepted  and  acted  under  during  those 
three  years,  that  would  have  been  conclusive.  For  the  charter 
mice  accepted  and  acted  under  for  three  years  was  accepted  as 
much  as  it  could  be,  and  must  ever  afterwards  be  taken  to 
have  Ijeen  accepted 5  and  the  corporation  could  not  afterwards 
determine  upon  keeping  those  franchises  which  were  beneficial 
to  them,  and  rejecting  others  which  were  not  so.  At  all  events 
this  evidence  should  have  been  left  to  the  jury.  And  I  agree 
with  the  learned  Judge  in  the  opinion  which  he  has  delivered, 
that  courts  and  juries  ought  to  lean  in  favor  of  ancient  usages, 
especially  if  they  tend  to  preserve  the  peace  and  quiet  of  corpo- 
rations. 

As  to  the  questions  of  law  which  may  arise  in  this  case,  they 
are  matters  of  future  consideration ;  therefore  I  shall  not  enter 
into  them  at  present.  And  as  they  ate  of  great  importance,  the 
decision  ought  to  be  satisfactory  to  all  the  parries. 

As  this  is  a  question  on  which  the  existence  of  the  corpora- 
tion depends,  and  as  the  ninth  issue  is  thought  the  most  material, 
I  am  of  opinion  that  it  should  be  tried  again. 

Duller,  J.  This  is  an  information  in  the  nature  of  a  quo 
warranto  against  the  defendant,  to  shew  by  what  authority  he 
claims  to  be  an  alderman  of  Cbtster.  The  defendant,  in  answer 
to  this  information,  has  stated  a  charter  of  the  37th  of  Cbarks 
die  Second,  which  he  says  was  granted,  not  to  the  mayor  and 
citizens,  who  were  the  old  corporation,  but  to  the  citizens  and 
inhabitants,  and  accepted  by  them ;  he  has  then  derived  his  title 
under  it.  On  this  plea  three  issues  have  been  taken,  isr,  That 
die  charter  was  not  granted.  2dly,  That  it  never  was  accepted 
by  the  citizens  and  inhabitants.  3<lly,  That  in  this  charter  there 
was  a  clause  which  enabled  the  king  and  his  successors,  by  an 
order  of  privy  council,  to  put  an  end  to  this  corporation  by  a 
power  of  amoving  them  without  assigning  any  cause ;  and  that 
king  Jamrs  the  Second  made  such  an  order,  which  was  notified 
to  the  corporation.  On  these  three  issues  the  event  of  the  cause 

6  must 
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1787  •    must  finally  depend.  The  others  might  have  been  dispensed  with. 
Though  I  have  stated  those  three  issues,  they  are  more  than  are 


mraima°  n*cessary  in  order  to  dispose  of  the  question  now  before  us. 
Ami&t.        For  as  to  the  objection,  which  was  taken  by  one  of  the  coun- 
sel against  the  rule,  that  the  charter  of  Charles  the  Second  was 
void  because  it  had  not  the  seal  of  the  county  palatine  of  Chester 
affixed  to  it,  there  is  no  foundation  for  it.  The  cases  which  are 
cited,  do  not  apply  \  for  they  are  cases  of  grants  within  die  coun- 
ty palatine  of  Lancaster.     And  it  is  observable  that,  even  in  one 
of  those  cases  cited,  it  was  held  by  Lord  C.  J.  Treby,  that  a 
corporation  made  within  the  duchy,  and  not  in  the  county 
palatine,  is  without  warrant  (a).    But  he  said  within  the  county 
palatine  the  king  may  create  a  corporation  under  the  duchy 
seal,  because  the  duke  of  Lancaster  had  jura  regalia.  But  it  does 
not  follow  that,  because  the  king  may  create  a  corporation 
within  the  county  palatine  under  the  duchy  seal,  he  can/tot 
do  so  under  the  great  seal.    Besides,  cases  which  arise  with- 
in the  county  palatine  of  Lancaster  are  not.  applicable  to  the 
present.    They  depend  on  a  particular  statute  (£),  which  is 
confined  to  the  county  palatine  of  Lancaster.    With  respect  to 
offices  granted  under  the  great  seal  of  England  to  be  exercised 
in  Chester,  it  is  said  that  they  depend  on  the  statute  34th  and 
35th  Hen.  8.  c.  26.  winch  (as  it  was  contepded)  enacts  that 
offices  in  Chester  shall  be  granted  under  the  great  seal  of  Eng- 
land, and  the  chief  justice  is  particularly  mentioned.  But  on  ad- 
verting to  that  statute,  the  argument  does  not  appear  to  be  well 
grounded j  because  that  act  relates  only  to  Wales,  ;md  not  to 
Chester.    Besides,  before  the  passing  of  that  statute,  the  Crown 
had  used  to  grant  offices  in  Wales  under  the  great  seal ;  for 
there  is  a  clause  (c )  in  that  statute  which  says,  that  commissions 
under  the  great  seal  already  granted  shall  be  in  force.     Another 
circumstance,  worthy  of  observation,  is,   that  the  sheriffs  of 
Chester  are  appointed  at  Westminster  in  the  same  manner  as  the 
other  sheriffs  in  England.    It  is  also  to  be  remarked,  that  the 
charters  of  Charles  the  Second,  and  James  the  Second,  are 
neither  of  them  under  the  seal  of  the  county  palatine  of  Chester  / 
but  they  are  both  under  the  great  seal  alone.    However,  this  is 
not  the  point  now  before  the  Court,  which  is  only  as  to  the  ac- 
ceptance of  the  charter  of  Charles  the  Second. 

And  as  to  that,  it  is  material,  first,  to  consider  to  whom  that 
charter  was  granted ;  and  secondly,  by  whom  it  is  said  to  have 
been  accepted*    I  think  there  was  a  mistake  at  the  trial  by  the 

(«)  Ut.  I»J7.  (*)  I  Ed.  4.  («)  4  11. 
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Judge,  in  leaving  the  question  to  the  jury,  whether  the  old  cor-     1787. 
poration  had  accepted  this  charter  ?  Nothing  is  more  clear  than  -= — — 
that  the  Crown,  at  the  time  of  granting  this  charter,  considered       *  ^° 
the  old  corporation  of  Chester  as  totally  annihilated  and  extin-     am**?. 
guished.     It  was  not  granted  to  them  as  to  a  corporation  then 
in  existence*    And  with  regard  to  the  term  "  citizens,"  the 
counsel  in  support  of  the  rule  has  given  the  true  answer  to  that 
observation.    Then  the  question  is,  whether  the  citizens  and 
inhabitants  had  accepted  the  charter  of  Charles  the  Second,  or 
not  ?    I  feel  less  difficulty  in  differing  from  the  learned  Judge 
who  tried  the  cause,  because  he  has  stated  to  the  Court  that  he 
himself  entertained  considerable  doubts  at  the  time,  and  that  he 
hazarded  an  opinion  that  the  judgment  by  default  in  the  quo 
nvarranto  did  not  dissolve  the  corporation,  but  that  it  only  seized 
the  franchises  into  the  king's  hands,  and  thereby  suspended  the 
exercise  of  the  functions  of  the  corporation ;  and  on  that  ground 
considered  the  question  as  being,  whether  the  old  corporation 
accepted  the  charter,  or  not  ? 

As  to  the  facts  of  the  acceptance  stated  to  have  been  proved, 
there  is  such  a  body  of  evidence  during  the  course  of  three 
years,  as  in  my  opinion  leaves  the  question  without  a  doubt. 
And  if  the  corporation  accepted  the  charter  only  for  an  hour, 
that  is  conclusive  for  ever ;  it  cannot  afterwards  be  said  that 
they  had  not  accepted. 

[Here  Mr.  J.  Bu/ier  commented  very  fully  upon  every  part  of 
the  evidence,  from  whence  he  took  occasion  to  observe,  that 
there  was  sufficient  evidence  to  have  been  left  to  the  jury  as  to 
the  acceptance  of  the  charter  of  Charles  the  Second  by  the  citi- 
zens and  inhabitants  of  Chester.'] 

I  agree  with  the  learned  Judge,  that  the  election  of  the  de- 
fendant should  be  supported,  if  it  can  be  so.  If  on  the  evidence 
there  is  no  ground  for  saying,  that  the  charter  was  accepted,  it 
will  be  impossible  to  support  it.  But  all  the  evidence  goes  to 
shew  an  acceptance ;  and  there  wa!s  no  contrariety. 

Another  objection  has  been  made,  that  it  does  not  appear 
that  the  charter  was  accepted  by  a  majority  of  those  named  in 
it.  I  am  by  no  means  satisfied  that  it  was  necessary  that 
it  should  be  accepted  by  a  majority  of  them.  I  hold  that 
there  is  a  great  difference  between  a  charter  granted  in  general 
terms  to  incorporate  the  inhabitants  of  a  city,  and  a  charter 
like  the  present,  which  creates  distinct  parts  of  the  corporate 
body,  fills  up  some  of  the  offices  by  name,  and  leaves  it  open  to 
them  to  elect  a  number  of  freemen.    What  is  said  by  Mr.  J. 

Yatai 
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j  787.     Tales,  in  the  case  cited  from  Burrow,  exactly  agrees  with  whit 
I  have  just  laid  down.    That  was  the  case  of  the  college  of 


TheiSj0  ptywtt*11**    *°  ^c  charter  granted  to  them,  six  persons  by 
AitniT.    name,  and  all  others  of  the  Faculty  of  and  in  the  city  of  London, 
are  made  a  body  corporate :  but  the  Court  held  that  all  the 
practising  physicians  in  London  were  not,  by  virtue  of  this 
charter,  members  of  the  corporation.    Lord  Mansfield  said,  that 
the  corporation  were  only  bound  to  admit  every  person  whom 
they  on  examination  thought  fit  to  be  admitted ;  and  that  Any 
person  who  came  within  that  description  had  a  right  to  be  ad* 
nutted.    Totes  J.  said  (a),  «  I  am  far  from  thinking  that  all 
«  the  men  of  and  in  London,  then  practising  physic,  were  in* 
"  corporated  by  the  charter.   The  immediate  grantees  under  the 
"  charter  were  die  six  persons  particularly  named  in  it.    The 
"  rest  were  to  be  admitted  by  them.    They  were  not  ipso  fad* 
*  made  members.    They  were  first  to  give  their  consent,  before 
«  they  became  members :  they  could  not  be  incorporated  with- 
"out  their  consent."    Now  that  charter  seems  applicable  to  the 
present  case.    For  the  king  by  this  charter  appointed  a  certain 
number  of  aldermen,  and  a  certain  number  of  common  coun- 
cilmen.    These  then,  according  to  the  language  of  Mr.  J.  Totes, 
are  the  immediate  grantees  of  the  Crown  \  and  a  power  is  after- 
wards given  to  them  to  swear  freemen  upon  their  request,  they 
first  taking  the  oaths.  Therefore  it  appears  to  me,  that  these  fire- 
men stand  in  the  same  light  in  which  those  persons  do  who  prac- 
tise physic  in  London.    The  corporation  have  a  power  delegated 
Ha  them  to  swear  in  certain  persons  on  their  doing  particular  acts. 
ihrt  Jf  the  law  were  not  so 5  if  any  number  of  freemen  had  ac- 
cepted, it  would  have  been  sufficient ;  for  the  freemen  are  an 
indefinite  body.    And,  in  a  corporation  consisting  of  deferent 
integral  parts,  if  any  of  the  freemen,  being  an  indefinite  body, 
attend  the  meetings  of  the  corporation,  it  is  sufitcknt.    It  is 
»ot  required  in  all  cases  that  a  majority  of  the  whole  body  should 
be  present.    And  if  a  smaller  number  than  a  majority  of  an  in- 
definite part  of  die  corporation  be  sufficient  to  constitute  a  lawful 
assembly  for  doing  corporate  acts,  after  they  are  incorporated, 
k  wiM  be  difficult  to  find  a  reason  why  the  same  numbef  may 
not  accept  the  charter.    Whether,  after  hearing  the  opinion  of 
the  Court  on  these  points,  the  parties  may  choose  to  gt>  to  trial 
again  in  this  ca»e,  is  for  their  consideration.    But  if  the  cause 

(4)  4  Burr.  ai99« 
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should  be  tried  again,  these  pleadings  are  so  defective,  that  I     1787. 
recommend  it  to  both  parties  that  they  should  be  amended. 


The  Kino 


To  begin  with  the  plea :  it  sets  out  with  stating,  «  that  die     ^£? 
"  mayor  and  citizens  of  Chester  have  from  time  immemorial,    Ambit. 
€f  and  by  divers  charters  and  grants  of  divers  Kings  and  Queens 
u  of  England,  been  a  body  corporate  and  politic,  in  deed  and  in 
u  fact."    It  is  impossible  to  suggest  any  reason  why  this  aver- 
ment was  made ;  it  was  likely  to  have  the  effect  which  it  pro- 
duced at  die  trial,  of  embarrassing  the  cause,  and  raising  die 
doubt  whether  the  charter  of  Charles  the  Second  should  or  should 
not  be  considered  to  have  been  granted  to  a  corporation  then  in 
being.    It  is  true  that  the  plea  has  not  actually  stated  that  they 
were  a  corporation  at  the  time  when  the  charter  of  Charles  the 
Second  was  granted :  but  this  allegation  is  altogether  unneces- 
sary.   The  defendant's  case  is,  that  this  was  an  original  charter 
of  incorporation ;  and  therefore  it  was  immaterial  for  him  to 
state  a  prior  corporation.    The  defendant  has  then  stated  the 
charter  in  the  proper  way,  "  that  it  was  accepted  by  the  citizens 
«  and  inhabitants."   But  this  is  followed  by  another  averment, 
which-  is  quite  new,  and  which  is  the  foundation  of  another    * 
issue,  namely,  "  that  the  mayor,  aldermen,  and  common  coun- 
**  cilmcn,  or  the  greater  part  of  them,  did  exercise  the  liberty, 
**  privilege,  and  franchise,  of  making,  electing  tod  choosing  of 
<*  aldermen  of  the  said  city,  according  to  the  direction  of  the 
«•  said  charter."  Now  this  is  perfectly  nugatory  and  unnecessary; 
for  if  the  charter  were  accepted,  they  were  bound  to  act  under 
it)  this  Court  would  have  compelled  them  to  act  under  it.   But 
the  plea,  in  speaking  of  the  manner  in  which  it  was  accepted, 
only  says  that  the  charter,  as  to  the  election  of  aldermen,  was 
duly  accepted.    It  is  impossible  to  support  this  issue  in  any  way. 
The  averment  proceeds  on  a  mistake,  by  supposing  that  a  char- 
ter may  be  accepted  in  part,  and  rejected  as  to  the  rest.    The 
only  instance  in  which  I  have  ever  heard  it  contended  that  a 
charter  could  be  accepted  in  part  only  is,  where  the  king  has 
granted  two  distinct  things,  both  for  the  benefit  of  the  grantees : 
there,  I  know  that  some  have  thought  that  the  grantees  may  take 
one  and  reject  the  other.    However  that  may  be,  it  cannot  ex- 
tend to  this  case.    This  corporation  must  either  have  accepted 
in  toto,  or  not  at  all ;  if  they  could  have  accepted  a  part  only  of 
die  charter,  they  would  have  been  a  corporation  created  by 
themselves,  and  not  by  the  king.    If  a  charter  directed  that  the 
corporation  should  consist  of  a  mayor,  aldermen,  and  twenty- 
Vol.  I.  Rr  four 
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1787*     fotff  confrtnon  eouncilmcn,  they  could  not  accept  Ad  charter 
for  the  mayor  and  aldermen  only,  omitting  the  common  001m- 


T%^°  cilfA6n«  It »  impossible  to  support  this  part  of  flto  ptoj  there- 
Amkrt.  fore  this  allegation,  confining  the  acceptance  *f  the  charter  as 
to  the  aldermen  only,  ought  to  be  amended.  In  the  rcpBoa- 
tkm,  the  prosecutor  has  taken  the  issue  on  the  fiftt  averment 
larger  than  the  plea  $  for  it  says,  *  that  the  said  mayor  and 
«  citizens,  at  the  time  of  the  mating  of  the  said  letters  patent  it 
« the  said  plea  mentioned)  were  not,  nor  hate,  from  time  mart* 
«  mortal,  been  a  body  corporate,  kfc?  neither  earn  this  be  tup* 
ported.  There  are  three  other  replications ;  one  of  which  in- 
troduces the  order  of  privy  eouucil  for  amoving  the  corporation. 
I  read  that  past  of  the  charter  in  a  different  sense  from  that  in 
which  it  is  understood  by  the  counsel  on  either  side  ;  for  the 
charter  states  that  the  king  tesetves  to  himself  «*  i  power  by  ifty 
"  Order  of  him,  hie  heirs  or  successors,  in  privy  council  made* 
<*  under  seal,  to'  them  respectively  signified,  to  amove  fhefe,  Of 
«  arty  of  theto."  But  in  looking  farther  into  the  charter  k  ap» 
pttfs  to  me*  that  that  chtisc  does  not  warrant  a  general  aiWal 
of  the  whole  corporation.  It  only  means,  that  the  W*g  intend' 
ed,  ami  has  by  the  words  of  Ale  charter  feserted  to  fctferidf,  tti 
power  of  amoving  one  or  more  of  the  indftf  dtaals  of  the  Mrpo- 
rifcioft  who  misbehaved,  and  not  of  destroying  the  oOfporifled 
itsdf ;  for  it  afterwards  directs  that  in  cade  of  audi  aifltNtaf  tt£ 
remainder  of the  corporation  shottld  elect  others  in  their  roott  in 
the  manner  directed  by  the  charter.  If  that  be  the  true  tiofet 
structiou  of  the  charter*  one  of  the  replications  is  entirely  ott 
of  the  question. 

With  respect  to  the  other  replication ;  it  is  idle  6ft  Ah  ftcbri 
to  state  what  was  die  ancient  cohstittitibn  of  the  corptta&tti  tfe» 
fore  the  judgment  of  ouster  in  the  quo  warranto  ;  because  Ad 
defendant  has  by  hie  plea  put  his  election  upon  the  chattel  of 
Cbarks  the  Second  j  he  must  stand  or  fall  by  that ;  and  there* 
fore  it  was  nugatory  to  state  the  charter  of  Henry  tJM  ScteriA, 
or  any  other  charter  granted  to  this  corporation. 

I  have  thrown  out  these  hints,  that  the  parties  may  felloe  dtett 
into  their  consideration.  But  if  this  record  goes  down  to  trial 
again  in  its  present  state,  and  the  Court  should  entertain  the 
same  opinion  that  I  do  now,  I  do  not  know  any  case  that  call 
call  mote  for  the  animadversions  or  censure  of  the  Court. 

Rule  absolute. 

Rose 
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Rose  against  Christfield.  !78>- 

(HARROW  had  moved  on  a  former  day  to  discharge  the  Monday, 
defendant  out  of  the  custody  of  the  marshal  in  this  action,  Jan-  a^th- 
the  plaintiff  not  having  proceeded  to  trial  or  judgment  within  ^^ule-9 
three  terms  after  the  delivery  of  the  termination.     The  de-  sooer  who  is 
fcndant  was  arrested  in  August  1783  by  the  sheriff  of  Kent,  ^wwi^ 
The  declaration  was  delivered  on  the  aoth  of  November.     On  *«r  con- 
tbe  3d  of  February  1784,  no  plea  having  been  filed,  interlocutory  only  holds 
judgment  was  signed  without  demand  of  a  plea.     On  the  a6th  J^^JJ  "J" 
of  February  a  plea  was  filed.     And  the  defendant  having  re-  tUsamecuf 
moved  himself  into  the  Kings  Bencb%  and  disputing  the  regu-  ^/,/,  Jj£ 
krity  of  the  judgment,  the  plaintiff  on  the  15th  of  July  volun-  £*?''.. 
ttrily  waved  the  judgment,  and  gave  notice  of  trial.     In  the  prisoner  on 
Michaelmas  Term  following,  the  plaintiff  signed  judgment,  and  ZmwZr- 
the  day  after,  he  charged  the  defendant  in  execution*  sedeable  for 

Palmer  shewed  cause,  and  contended  that  the  rule,  that  when  hruy^hT" 
a  prisoner  is  once  supersedeable  he  always  continues  so,  extended  c*™ot  ukc 
only  to  those  cases  where  the  prisoner  was  in  custody  on  the  of  chat  after 
same  process  (a);  and  that  if  the  defendant  were  entitled  to  be  cha^d  in 
•npersoded,  when  he  was  in  custody  on  mesne  process,  he  had  execution, 
lost  that  privilege  when  he  was  charged  in  execution.    That  any  oppor- 
tkis  was  the  only  possible  wayrfcf  enforcing  judgment  against  a  ^"{^  ofon 
prisoner,  that  the  demand  of  a  plea  was  unnecessary,  except  that  ground 
When  the  defendant  was  in  Court    Rules,  K.  B.  5  W.  &  M.  J£ore  hc' 
But  even  supposing  he  was  entitled  to  be  superseded,  he  ought  charged  in 
to  have  applied  within  a  reasonable  time  to  complain  of  a  mere  [1  b  and  P. 
irregularity.  36«.  1  &*. 

DULLER,  J.  (b).  In  the  case  of  a  prisoner  in  this  Court  there  and  p.  367. 
most  be  a  demand  of  a  plea.  If  he  is  in  the  custody  of  the  7  £flJ/,33al 
sheriff,  no  demand  is  necessary.    The  question  how  far  a  pri» 

[a)  Tbt  London  Aimrance  Company  against  PeriUu 

The  defendant,  who  was  a  prisoner,  moved  for  a  supersede**  on  the  ground  that  ' 
the  plaintiff  had  not  proceeded  to  trial  or  judgment  within  three  terms  after  the  decla- 
ration was  delivered. 

Jbtmungton,  against  the  rule,  contended  that,'  as  the  defendant  was  originally  in  cus- 
tody at  the  suit  of  the  plaintiffs  under  mnnt  protest^  and  after  the  judgment  was  charged 
in  execution,  he  could  not  therefore  be  discharged. 

Comftr  for  the  defendant  insisted  jon  the  old  principle,  that,  if  a  prisoner  he  once 
snperscdeaUe,  he  always  continues  so;  and  then  that  the  plaintiffs  could  not,  by 
charging  the  defendant  in  execution,  make  that  right  and  regular,  which  before  was 
wrong  and  improper. 

jrV  CwrUm.  As  to  the  principle  laid  down  it  extends  only  to  the  smmefiroceu  : 
aasd  where  the  nature  of  the  charge  is  altered,  as  in  the  present  case,  to  a  charge  in 
cM&mtion,  it  is  quite  otherwise.    This  point  has  been  repeatedly  determined. 

Rule  discharged. 

(*)  Mr.  J.  Ashuurst  was  absent  this  day. 

R  r  2  kmwx 
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1787.     soner  in  custody,  who  was  entitled  to  be  superseded,  could  be 
proceeded  against,  was  gone  into  in  the  case  of  Foj  v.  Percy  (*), 


Rose 


field. 


agailt     in  thc  Common  Pleas.    There  the  plaintiff  brought  an 
Christ-    against  the  defendant,  in  which  he  was  nonsuited.    The  de- 
fendant brought  an  action  against  the  plaintiff,  and  recorded  1 
verdict ;  and  both  the  judgments  were  signed  in  Trinity  Term 
7  Geo.  3.    The  plaintiff  was  immediately  taken  in  execution  on 
the  judgment  of  nonsuit ;  and  was  entitled,  and  applied,  to  be 
discharged  at  the  last  assizes  under  the  Lords9  Act  5  but  die  de- 
fendant agreed  to  pay  him  his  2/.  4*/.  per  week.    In  April  the 
defendant  failed  to  pay  him  his  allowance,  on  which  the  plain- 
tiff applied  to  be  discharged :  but  before  he  had  obtained  an 
order  for  that  purpose,  die  defendant  took  him  in  execution  00 
die  other  judgment.    And  it  was  insisted  that  he  should  hare 
been  charged  in  execution  on  the  second  judgment  within  two 
terms  after  judgment  obtained :  but  it  was  answered  that  he 
never  was  in  custody  in  that  suit,  and  therefore  not  within  die 
rule ;  to  which  the  Court  agreed.    Then  it  was  objected,  that 
he  being  in  custody  only  on  the  judgment  of  nonsuit,  and 
being  supersedeable  in  that,  he  could  not  be  charged  in  execu- 
tion at  all;  and  of  this  opinion  were  the  whole  Court:  thougk 
they  agreed,  that  if  he  had  been  once  actually  superseded,  and 
out  of  custody,  he  might  have  been  taken  again  on  a  capiat  ai 
satisfaciendum  on  the  other  judgment  immediately  by  the  sheriff, 
or  if  he  had  not  been  supersedeable,  the  charging  him  in  execu- 
tion would  have  been  proper.    Therefore  he  was  discharged* 
But  I  believe  that  Court  were  soon  afterwards  satisfied,  that 
such  a  determination  was  attended  with  infinite  mischief  and  in- 
convenience ;  for  the  result  of  it  was,  that  a  prisoner,  who 
wis  supersedeable,  but  not  superseded,  could  not  be  proceeded 
against  at  all.    For  if  in  actual  custody,  he  could  not  be  pro- 
ceeded against  like  a  person  out  of  custody,  and  if  entitled 
to  be  superseded  he  could  not  be  proceeded  against  as  any 
other  prisoner:  and  I  understand  the  practice  in  that  Coon  is 
now  otherwise  settled  (*).    The  rule,  that,  where  a  prisoner  is 
once  supersedeable  he  is  always  so,  must  be  understood  with  das 
qualification;  that  he  is  only  supersedeable  so  long  as  he  remaias 
in  the  same  custody  and  under  the  same  proem.    For  die  moment 
the  nature  of  the  custody  is  changed,  that  rule  ceases.  Therefore 
if  a  prisoner  be  supersedeable  for  any  irregularity,  as  for  want 
of  a  demand  of  a  plea,  he  cannot  take  advantaged  *htt  flier 
he  as  charged  in  execution,  supposing  he  has  any  opportunity  of 

(•)  C.  J.ZV.  $<?.$.  {I)  VU.  Out***  *.£nrirt,%Bwrr.  104*. 

applying 
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applying  on  that  ground  before  he  is  charged  in  execution.     1787. 
Now  here  the  defendant  had  ample  time ;  for  judgment  wai  ■ 

signed  in  Michaelmas  Term  17849  and  he  might  hare  applied  in     J^£   > 
the  Trinity  Term  following.  C*t"J" 

Rule  discharged  {a). 

(4)  Vide  ffvUhhft  v.  Ktnrici,  %  Brrr.  1048.    WHk**Mm  v.  J*tfw*tt  pott.  3  vol  39a. 


Doe  on  the  Demise  of  Mary  Lyde  against  Ann  Ltde.  r^^, 

Jam.  31ft. 

rpHIS  was  an  ejectment  for  leasehold  premises  in  St.  Mary-  if  •  term  bt 
X   le-Bone,  Middlesex,  on  the  demise  of  Mary  Lyde,  widow,  J^SuSr 
laid  on  the  26th  of  December  1785,  and  tried  at  the  last  Sittings  Bfc,  tad  if- 
at  Westminster,  before  Butter,  Justice,  when  the  jury  found  %  ^  t0 
▼erdict  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  *£%lktx 
a  case  reserved,  lift,  and  af. 

S.  Lyde,  possessed  of  a  term  in  the  premises  not  yet  expired,  by  ^J^J^ 
wiD,  dated  16th  March  1775,  gave  them  to  his  son  G.  Lyde,  for  wrWorto 
life,  and  after  his  decease  to  Margaret  his  wife  for  life,  and  after  rf  G%  Lm 
Ac  decease  of  the  survivor  to  the  children  of  George,  share  and  share  **"  «■£ 
aBke;  but  if  George  should  die  without  issue  of  his  body,  then  to  aod  if  G.L 
'his  son  Robert  Lyde  for  life,  and  after  his  decease  to  Mary  his  fUJJftT 
wife,  with  the  like  limitations  to  the  children  of  Robert,  as  to  body,  then 

t*>  J?   T    far 

those  of  George  $  and  if  Robert  should  die  wiilput  issue,  then  over.  iifc>  Vnd  af- 
On  the  12th  of  May  1778  the  testator  died.  On  the  17th  May  ter  his  dc- 
1778  Margaret  died,  having  had  one  daughter  only  by  George  Mary  bU 
Lyde,  who  died  an  infant  in  the  lifetime  of  the  testator,  and  lif£  ™lth 
before  the  date  of  his  will.    In  May  1784  Robert  Lyde  died  remtin^rs 
without  issue,  having  made  his  will  and  appointed  Mary,  the  limitation 
lessor  of  the  plaintiff,  his  executrix.     On  the  2ad  October  1785  %£*£  h 
George  Lyde  died  without  issue,  leaving  a  second  wife,  the  de-  case  c.  L. 
fondant,  his  executrix  and  residuary  legatee.  out  leaving 

The  question  is,  whether  the  plaintiff  is  entitled  to  recover  ?  '****>  ** 
Morgan,  for  the  lessor  of  the  plaintiff,  admitted  that  the  rule  during  his 
bad  been  laid  down  in  many  of  the  old  cases,  that  the  words  of  m* 
a  devise,  if  they  could  carry  an  estate  tail  of  a  freehold,  would 
give  the  whole  interest  in  personalty  (a) :  but  in  the  latter  cases 
the  intention  of  the  testator  has  been  attended  to ;  and  a  devise 
over  of  a  chattel  "  after  failure  of  issue/9  or,  «  dying  without 
"  issue/9  has  been  held  good,  where  it  could  be  collected  that 

(a)  3  c&  &*  z. 

the 
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1787*     the  testator  meant  "  without  issue  living  at  the  time  of  the  death 
— —  "  of  the  devisee."      Atkinson  v.  Hutchinson,   3  P.  Wms.  258. 

qaila     2  fy*    Cas*  Abr-   294-     Nichols  v.  Cooper,  1  P.  Wms.    198. 

Lyde.  Keily  v.  Fowler,  6  Brown9 s  Pari.  Cas.  309.  And  in  Bigge  v. 
Bensley  (a),  the  Lord  Chancellor  said, "  was  not  the  argument  in 
«  Keily  v.  Fowler,  that  the  obvious  meaning  of  the  words,  '  shall 
«  die  without  issue,9  was  a  general  failure  of  issue,  but  control- 
«  lable  by  words  or  circumstances?"  Now  in  this  case  the  general 
words,  "  die  without  issue  of  his  body,"  are  controlled  by  those 
which  precede,  namely,  the  children  of  his  son.  In  Afaddox  v. 
Stains  (b),  where  there  was  a  bequest  of  personalty  to  A.  8.  wife 
of  J.  S.  for  life,  and  after  her  death  the  yearly  interest  was  be- 
queathed to  her  children  by  J.  S.  and  for  want  of  such  issue, 
then  over,  the  devise  over  was  held  to  be  good  ;  the  words  "  for 
«  want  of  such  issue,"  being  the  same  as  "  for  want  of  such 
"  children."  So  that  here  the  limitation  is  good,  because  it  mut 
take  effect  (if  at  all)  on  the  death  of  George  leaving  no  issue 
living,  and  not  after  an  indefinite  failure  of  issue.  In  the  case 
of  Sheffield  v.  Lord  Orrery  (c),  Lord  Hardwicle  said,  that  if  a 
limitation  of  a  chattel  be  confined  within  a  life  or  lives  in  bang 
or  within  ten  months,  or  the  birth  of  a  child  after,  or  in  case  of 
the  death  of  such  child  before  twenty-one,  or  if  limited  00  a 
contingency  to  a  person  who  never  takes,  the  limitation  over  is 
good.  Where  there  was  a  bequest  of  a  term  in  trust  for  F.  L 
for  life,  and  to  his  first  and  other  sons  in  tail,  and  in  default  of 
such  issue  to  daughters,  to  be  divided  between  them  share  and 
share  alike,  and  in  default  of  daughters,  then  over  to  the  plain- 
tiff, and  F.  L.  died,  never  having  had  a  son  or  daughter,  it  was 
adjudged  that  the  limitation  over  to  the  plaintiff  was  good(4). 
So  where  there  was  a  bequest  of  personal  estate,  &c.  to  die 
first  son  of  the  testator's  daughter,  who  should  attain  twenty- 
one,  and  if  no  son  should  attain  that  age,  to  J.  S.,  the  limita- 
tion over  to  J.  S.  was  holden  good  (e).  And  in  all  those  cases 
where  the  Court  has  held  a  devise  over  of  personalty  to  be  void, 
the  words  of  the  devise  were  such  as  would  in  the  case  of  a  free- 
hold have  created  an  express  estate-tail,  and  not  such  as  would 
have  created  an  estate-tail  by  implication  only ;  as  in  Davf  v. 
Lord  Chatham,  6  Br.  Pari.  Cos.  450. 

Wood  for  the  defendant  contended  that  the  limitation  under 
which  the  lessor  of  the  plaintiff  claimed  was  too  remote*  as 


(«)  BrvwnU  Ctm.  C*t.  188. 

(*)  2  f.  Wmu  4*1. 

(*)  34**17* 

(<Q  %  P.  Wmu  6xS. 

W  3  **•  ^»w«  306. 
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beiqg  to  take  effect  after  an  indefinite  failure  of  issue.    If  this     1787. 
bad  been  a  devise  of  a  freehold,  George  Lyde  would  have  taken  - 

an  estate  tail  And  the  rule  is,  that  where  a  limitation  of  a  J^£d 
freehold  will  carry  an  estate  tail,  in  the  case  of  personalty  the  Ltd** 
£rst  devisee  takes  absolutely.  If  instead  of  the  word  "children," 
the  testator  had  used  the  word  « issue"  of  tlje  son  of  George 
Lyde,  there  could  have  been  no  doubt  but  he  would  have  taken 
an  estate  tail,  as  he  .had  no  issue  then  living.  King  v.  Meltings 
I  Vtntr.  225.  z  Lev.  58.  And  the  subsequent  words  used  by 
the  testator  are,  «  if  he  shall  die  without  issue  of  his  body;99  so 
-that  it  appears  that  he  used  the  words  «  children*'  and  « issue99 
M  synonymous.  The  testator  meant  that  all  the  issue  of  George 
Zfde  should  take,  and  not  that  it  should  be  confined  to  his 
children  only 5  because,  by  such  a  construction,  if  a  child  of 
George  lyde  died  during  the  life  of  the  father,  leaving  a  child, 
inch  grandchild  would  be  excluded.  There  is  no  case  in  which 
it  bas  been  decided  that  such  general  words  as  the  present  have 
teen  confined  to  dying  without  issue  at  the  time  of  the  death. 
In  .Lord  Beauclerk  v.  Dorm  er  (*),  there  was  a  devise  to  the  de- 
fendant, and  if.he  died  without  issue,  then  to  the  plaintiff;  and 
the  ^question  being,  whether  these  words  «*  if  she  die  without 
« issue"  should  be  restrained  to  issue  at  the  time  of  her  death, 
Lord  Hardwiche  said,  as  the  .words  are  general  and  unrestrained* 
they  cannot  be  confined  to  the  defendant's  dying  without  issue 
at  the  time  of  the  death.  The  same  doctrine  was  held  in  Saltern 
¥•  Saltern^  ft  JtL  376*.  In  Destoucbes  v.  Walker  (*),  there  was 
a  bequest  to  C  Hedges  of  all  thp  testator's  money  and  stock  in 
.the  funds;  but  in  case  he  died  without  issue,  then  he  willed 
that  all  his  effects  should  be  equally  divided  between  his  nearest 
relations  which  should  at  that  time  be  living  ;  Lord  Nortbington 
was  of  opinion  that  the  limitation  over  was  too  remote.*  And  in 
Jlowden  v.  Lord  Galivay  (r),  where  there  was  a  bequest  of  per- 
sonalty to  G.  Bowden  for  life,  and  if  he  had  no  heirs,  then  to  his 
sister  \  Lord  Chancellor  Nortbington  held  that  the  bequest  to 
G.  Bowden  amounted  to  a  gift  of  the  absolute  interest,  and  that 
tbe  limitation  to  the  sister  was  void.  The  cases  of  Daw  v. 
£*ord  Chatham,  and  the  Attorney  General  v.  Herd  (</),  are  to 
the  same  effect ;  and  in  the  latter  of  those  all  the  cases  which 
have  been  now  cited  by  the  plaintiff  were  considered.  There 
it.moone  case  m  which  it  has  been  decided  that  the  words 

'(«)  %  A$k\  308.  (*)  Cor.  Lord  Nortbimgtm%  MUb.  1764. 

(*)  Or.  Lord  Northing**,  Iktmhr  176*        (<0  JBrmt's  Qb.  Cat.  179. 

«  dying 
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1787.     u  dying  without  issue"  have  been  restrained  to  « issue  Bring  at 

— « the  death  of  the  devisee,"  without  other  words  or  circum- 

D?*      stances.    In  Forth  v.  Chapman  (a),  great  stress  was  laid  on  the 
?™  t.     word  « leaving."  In  Keily  v.  Fowler ,  there  were  particular  words 
and  circumstances  to  vary  the  general  construction.     But  here 
this  is  a  limitation  over  after  failure  of  issue  indefinitely,  with- 
out any  other  words  to  control  them. 
[1  s.  &  P.       Ashhurst,  J.    It  is  very  true  that  there  has  been  a  variety 
*x*]  and  contradiction  of  determinations  upon  this  subject :  but  the 

general  principle  that  governs  these  kind  of  cases  is  this ;  what 
there  is  an  express  limitation  of  a  chattel  by  words,  which,  if 
applied  to  a  freehold,  would  create  an  express  estate-tail,  the 
whole  interest  vests  absolutely  in  the  first  taker,  and  a  limitation 
over  of  such  a  chattel  is  too  remote  to  take  cflfect.  But  where 
there  is  no  such  express  legal  limitation,  the  Court  will  consider 
the^  intention  of  the  testator.  Here,  there  is  no  such  strict  legal 
limitation  ;  and  the  intention  of  the  testator  is  evident.  The 
words  are,  "  I  give  and  bequeath,  &c.  to  my  son  George,  far 
«  life,  then  to  his  wife  for  life,  and  after  the  decease  of  die  sur- 
"  vivor  of  them,  then  to  his  children,  and  in  default  of  isswt, 
"  then  over ;"  this  is  not  such  a  limitation  as  must  in  its  legal 
operation  constitute  an  estate  tail.  Then  it  is  open  to  us  to  con- 
sider the  intention  of  the  testator %  and  of  that  there  can  be  no 
doubt.    The  plaintiff  is  entitled  to  recover. 

Bullbr,  J.  Nothing  in  my  opinion  can  raise  a  doubt  in  this 
case,  but  overwhelming  it  with  a  number  of  cases.  For  it  seems 
to  me,  if  this  will  be  read  in  the  manner  in  which  it  ought  to  be, 
and  which  is  the  true  way  as  laid  down  by  Lord  Ch.  J.  WVmot 
in  the  case  of  Keily  and  Fowler,  viz.  to  read  the  words  of  the  wiD 
with  reference  to  the  rules  of  law,  it  cannot  admit  of  any  doubt 
Two*  distinctions  have  been  taken  in  former  cases,  which,  if 
they  hold,  will  govern  the  present.  The  first  is,  that  in  die 
case  of  a  bequest  of  a  term  or  chattel,  the  words  "  dying  with- 
"  out  issue"  shall  be  considered  with  a  double  aspect  comprising 
two  contingencies;  the  one,  if  the  person  die  without  leaving 
issue ;  the  other,  if  he  die  leaving  issue,  which  afterwards  die 
without  issue.  Now  unless  that  rule  be  exploded,  it  will  decide 
the  present  case ;  the  contingency,  on  which  the  limitation  was 
to  take  effect,  having  happened  within  the  time  limited. 

The  second  distinction,  which  was  taken  by  Lord  MacclesjM, 
is  between  an  express  and  an  implied  estate  tail,  in  the  case  of  a 

(«)  1  P.  Wmi.  66$. 

bequest 


YDI. 
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bequest  of  a  term:  whether  that  distinction  has  been  shaken,  or     1787. 
whether  it  was  wise  to  depart  from  it  after  it  became  a  rule,  it   ■■ 
is  unnecessary  now  to  determine.   Because  in  thfs  case,  upon  the     J^* 
face  of  the  will,  the  intention  is  plain,  and  if  the  intention  of     *\ 
the  testator  is  clear,  there'ls  no  case  in  law  which  says  that  the 
intention  shall  not  prevail. 

As  to  the  argument,  that  if  this  had  been  a  devise  of  a  free- 
hold the  words  would  have  created  an  estate-tail,  and  therefore 
that  when  applied  to  personalty,  the  whole  interest  vests  in  the 
first  taker :  if  the  foundation  of  that  argument  fail,  there  is  an 
end  of  every  thing  which  is  built  upon  it  Now,  in  my  opinion,  - 
nothing  is  so  clear  as  that,  if  this  had  been  a  devise  of  a  freehold, 
it  would  not  have  given  an  estate-tail.  It  is  to  George  Lyde,  and 
after  his  decease  to  M.  his  wife  for  life,  and  after  the  death  of 
the  survivor  of  them  to  their  children  share  and  share  alike. 
But  an  estate-tail  is  to  a  man  and  the  heirs  of  his  body  in  suc- 
cession :  that  is  not  the  case  here,  for  by  the  express  words  all  the 
children  are  to  take  equally  $  and  to  do  that  they  must  take  as 
purchasers. 

But  this  being  a  bequest  of  a  term,  I  shall  again  have  recourse 
to  Lord  Ch.  J.  Wiltnofs  doctrine  in  Keily  and  Fowler,  where 
the  words  were  "  heirs  of  the  body/*  and  he  there  said,  «  the 
«  truth  is,  we  are  bound  to  an  artificial  and  technical  sense  of 
"  those  words,  unless  there  is  an  apparent  intention  in  the  tea- 
"  tator  of  using  them  in  their  natural  meaning."  And  for  that 
purpose,  which  is  in  favour  of  common  sense,  the  most  trifling 
circumstance  is  sufficient. 

'  In  that  case  the  words  "  heirs  of  the  body,"  though  strict  legal 
words  of  limitation,  were  controlled  by  very  slight  circumstances 
indeed.  In  this  case  the  circumstances  are  very  strong.  The 
testator  has  given  to  the  children  the  interest  of  these  premises, 
share  and  share  alike,  that  is  for  ever ;  so  that  the  contingency, 
upon  which  the  limitation  over  is  founded,  could  only  be  in  case 
Acre  were  no  children.  As  to  the  real  intent  of  the  testator, 
it  is  evident,  if  it  were  only  from  the  circumstance  of  the  re- 
mainder over  to  Robert  being  for  life,  that  the  testator  meant 
the  limitation  must  take  place  (if  at  all)  within  the  scope  of  a 
life  in  being,  which  entirely  excludes  the  idea  of  an  indefinite 
failure  of  issue.  In  a  very  full  note  of  the  judgment  in  Keily  v. 
Fowler,  which  I  have  seen,  where  stress  was  laid  on  the  circum- 
stance of  the  limitation  over  being  to  the  executors  named  in 
the  will,  and  that  the  event  looked  to  was  likely  to  be  within 

their 
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1787.    their  life,  it  was  said,  "  we  are  not  to  consider  of  legal  coose* 

■  «  quences  of  legal  representations,  but  only  what  the  testator 

D<£/#     "  mcant  ty  gWBg  *t  to  his  executor/'    In  this  case  it  does  not 

Ltd*,     require  so  much  reasoning  ;  because  the  testator  has  expressly 

given  the  estate  to  22.  Ljde  for  life,  in  the  event  of  G.  Ljii% 

dying  without  issue  3  which  shews  that  the  testator  looked  tp 

the  event  of  G.  LydSs  dying  without  issue  at  the  time  of  his 

death. 

Postea  to  the  plaintiff. 


w<d*«dayt  The  Kino  against  The  Inhabitants  of  Melkridge. 

Jam.  3X8t.  " 

whm  a       "tj  U  L  E  obtained  by  Cbaekbre  to  shew  cause  why  an  order 
permitted8  of  Sessions  for  the  county  of  Northumberland)  confirming 

by  several     an  order  of  two  justices  for  the  removal  of  John  Pattison,  Elauh 

persons.  *  * 

hiving  «      &*£  his  wife,  and  their  five  children,  from  the  township  of  S- 
cramoo  to  mm^urni  *n  tnc  parish  of  Simonburtt,  in  the  county  of  iVhrti- 
occupy  a  to  umherland,  to  the  township  of  Mettridge,  in  the  parish  of  £&&• 
10Z.  a  year,  whistle,  in  the  same  county,  should  not  be  quashed, 
to  hUw?       The  case  stated,  that  Jasfh  Pattison,  the  grandfather  of  the 
vice  as  a      said  John  Pattison,  acquired  a  settlement  in  the  township  of 
held 'that*"  Melkridge,  by  renting  and  residing  upon  a  tenement  of  the  yearly 
that  gave     Talue  of  joL    That  neither  the  father  of  the  said  John  Pattixm, 
Uement.      nofhe  himself,  did  any  act  to  obtain  a  settlement.    And  that  the 
•76J"**"   ^dement  of  the  said  Joseph  Pattison  the  grandfather  was  the 
derivative  settlement  of  John  Pattison  the  pauper.     And  it  also 
appeared,  that  the  said  Joseph  Pattison  the  grandfather,  after  bis 
so  acquiring  a  settlement  in  the  township  of  Mdhiige,  having 
then  a  family,  was  appointed  to  be  a  herd  to  several  persons 
having  a  right  of  common  upon  a  large  and  extensive  commoo 
or  waste,  lying  in  the  township  of  Henshaw,  in  the  said  parish  of 
Haltwbistle.  That  he  accordingly  entered  upon  his  said  employ- 
ment, and  removed  with  his  family  to  a  house  situate  upon  die 
said  common,  where  he  resided  several  years,  and  until  his 
death.    That*  as  a  reward  for  his  said  services,  he  was  allow*! 
the  exdu&ive  enjoyment  of  the  said  house,  and  of  a  pared  «f 
meadow  ground  adjoining  thereto,   and  that  such  house  and 
ground  were  worth  20/.  a  year. 

Law,  in  support  of  the  order  of  Sessions,  was  proceeding  to 

argue  that  this  case  might  be  distinguished  from  all  the  former 

one* 
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ones  on  this  subject,  for  that  here  the  pauper  had  not  occupied     1787. 
the  tenement  as  his  own,  but  as  a  servant  of  some  of  the  com- 


moners, and  who  had  no  power  themselves  to  grant  such  a  li.  ******?* 


cence  $  but  he  desisted  from  arguing  it  further,  as  •  The  info. 

The  Court  thought  no  doubt  could  be  entertained  upon  the    ^^. 

question.  For  they  said  that  the  service  of  the  pauper  was  equi-     *»» 

valent  to  his  paying  rent ;  and  that  the  commoners,  instead  of 

giving  him  so  much  money  by  way  of  wages,  had  permitted  him 

to  occupy  this  house.  That  the  case  had  expressly  stated  that  the 

pauper  had  the  exclusive  enjoyment  of  the  premises  in  question, 

which  were  worth  20/.  a-year.    That  possession  could  not  be 

stated  in  stronger  terms.    And  that  the  case  of  the  King  v. 

FUIongUy  (a)  was  much  stronger. 

Both  orders  quashed. 

(a)  Ante,  458. 


Paul  against  Jones.        Hfcj^SP'         ^iT**** 


FiklUm 


npHE  defendant  being  indebted  to  Hemming  and  Smith  in  Atom?, 
■*■   90/.  prevailed  on  the  plaintiff  and  two  others  to  join  J^jJ?^ 
with  him,  in  January  1785,  in  giving  a  warrant  of  attorney  to  debt  ojh the 
confess  judgment  for  that  sum,  with  a  defeazance  thereon,  in  after  hit 
case  the  debt  was  paid  by  three  instalments  of  30/.  each,  in  £^jjjj^ 
two,  four,  and  six  months.    Default  was  made  in  payment,  called  upon 
In  November  1785  the  defendant  became  a  bankrupt;  and  in  ™y  h  ^J* 
'December  1786  obtained  his  certificate.    I^fore  the  bankruptcy,  {]"*•  "£J 
the  plaintiff  was  applied  to  for  payment  by  Hemming  and  Smith,  principal  to 
but  did  not  pay  any  part  till  afterwards,  when  he  paid  44/.  Jjjjjj^i. 
The  defendant,  having  been  held  to  bail  for  this  sum,  obtained  »«g  h«  cer- 
a  rule  to  shew  cause  why  he  should  not  be  discharged  out  of  [g  7;  j?. 
custody  on  filing  common  bail,  on  the  ground  that  this  debt  3^1 
might  have  been  proved  under  his  commission. 

Mtngay  shewed  cause,  and  insisted  that,  as  the  money  was  not 
pud  before  the  bankruptcy,  the  debt  could  not  be  proved  under 
the  commission,  and  then  the  certificate  was  no  bar.  Taylor  v. 
Afiltszni  Another.     Coup.  525. 

Garronoy  in  support  of  the  rule,  contended  that,  as  default  was 
made  in  the  payment  by  instalments  before  the  bankruptcy,  the 
debt  accrued  at  that  time,  and  consequently  was  capable  of  being 
proved  under  the  commission.  That  this  case  was  distinguishable 
from  that  of  Tayhr  v.  Mills  >  because  here  the  plaintiff  was  ap- 
plied to  for  payment  before  the  commission  \  and  therefore  he 

8  was 
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1787.    was  endeavouring  to  take  advantage  of  his  own  neglect.    And 
■  he  compared  this  to  the  case  of  Brools  v.  Lloyd  (*)>  where  it  was 

l££d     hcld  tiut*  ** thc  phnntiff  might  have  proved  his  debt  under  die 
Jones,    commission  of  bankrupt  which  had  issued  against  one  of  the  de- 
fendants who  was  a  surety,  and  had  neglected  to  do  so,  the 
certificate  operated  as  a  bar. 

Ashhurst,  J.  The  rule  of  law  is,  that  though  a  party  make 
himself  liable  for  the  debt  of  another  by  a  contract  prior  to  die 
bankruptcy  of  such  other  person,  and  he  does  not  actually  pay 
that  debt  till  after  the  commission  of  bankrupt,  he  cannot  prove 
his  debt  under  the  commission.  Here  it  was  not  paid  till  after- 
wards ;  and  as  the  debt  only  accrued  by  actual  payment,  there 
was  no  debt  to  which  he  could  swear  at  the  time  of  the  bank* 
niptcy. 
,  Bulls*,  J.  The  two  leading  cases  are  Goidard  v.  Vandn- 
btydt*  \Jk)%  and  Tmmg  and  Another  v.  HochUj  [c) ;  where  die 
Court  held  that,  inasmuch  as  the  money  was  not  actually  pud 
before  the  bankruptcy,  the  debt  should  not  be  barred  by  die 
ban|ffupt's  certificate.  Those  two  cases  have  been  followed  and 
recognised  by  many  subsequent  determinations.  Till  the  money 
is  paid,  the  party  cannot  prove  his  debt  under  the  commission. 
The  case  of  Brooks  and  Lloyd  does  not  apply  here.  The  bond 
in  that  case  came  within  the  statute  of  7  G.  i.(d)\  and  it  was  the 
same  as  if  it  had  been  given  by  one  defendant  alone  ;  for  both 
were  principals.  But  here,  as  this  money  was  not  paid  by  die 
plaintiff,  who  was  only  a  surety,  till  after  the  bankruptcy,  the 
defendant  is  not  entitled  to  be  discharged. ' 

Rule  discharged. 

(«)  Ante,  17.  (J)  3  miron,  a6l.  (;)  3  Jttfc.  346.  (/)  *  31. 


«Tfi'   Holdfast  on  the    Demise  of  Woollams  against 

Clapham. 

55hS?to  TT  JECTMENT  for  lands  in  Torhsbirt%  tried  at  the  last 
lands  relates  J-J  Turk  Assizes.    After  argument  last  term  by  Cbamtr*  for 

^etimeof  *c  ,cssor  of  *c  plaintiff;  and  Law  for  the  defendant} 
the  admit-        Ash  hurst,  J.  now  delivered  the  opinion  of  the  Court. 
surrender  «•     The  demise  wa§  laid  in  April  1 786.    The  plaintiff  proved  his 
JJJ^,^  admittance  on  the  26th  of  July  1786,  on  a  surrender  by  the 

the  lord.  So 

that  the  surrenderee  may  recover  in  ejectment  against  the  surrenderor,  on  a  demiae  laid  btiayten  the 

timet  of  surrender  and  admittance*    (3  Smu  43a.    16  ibid.  208.] 

defendant, 


Hold* 

VAST 
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defendant,  by  way  of  mortgage  made  before  Afrit  1786;  so    1787. 
that  the  demise  laid  was  before  admittance,    Mr.  Justice  Butter 
on  the  trial  being  inclined  to  thipk  that  die  tide  of  a  copyholder 
was  not  complete  (so  as  to  maintain  an  ejectment)  before  ad-    4?*""* 
mittance,  the  plaintiff  was  nonsuited.    And  there  was  in  the     4 
last  term  s|  motion  to  set  aside  the  nonsuit.    It  was  argued  on 
the  part  of  the  defendant,  that  a  surrenderee  cannot  maintain 
trespass  till  admittance,  for  which  was  cited  Cro.  EBz.  349. 
But  we  think  that  the  doctrine  hud  down  in  that  case  will  not 
govern  the  present.    For  trespass  is  a  possessory  action,  and  the 
case  there  put  is  of  a  surrenderee  who  never  vuu  in  possess!**; 
so  that  the  determination  in  that  case  may  be  true.    But  eject- 
ment is  a  fictitious  action  for  the  trial  of  tide. 

As  against  all  persons  but  the  lord,  the  tide  of  the  surrenderee, 
after  admittance,  is  perfect  as  from  the  time  of  tie  surrender, 
and  shall  relate  back  to  it.  If  there  had  been  no  admittance 
here  before  the  trial,  it  might  hare  raised  a  greater  doubt; 
though  even  then,  in  the  present  case  we  do  not  think  it  would 
have  barred  the  plaintiff's  right  to  recover,  for  reasons  which 
I  shall  state  hereafter.  But  here  there  was  an  admittance  before 
trial,  and  that  shall  by  relation  operate  so  as  to  give  the  plain  tiff  a 
complete  title  from  the  time  of  the  surrender;  for  the  admittance 
is  only  a  circumstance  required  by  law  merely  for  the  sake  of 
the  lord.  In  1  Leon.  100.  Rummy*.  Bves%  it  was  holden,  that 
if  customary  land  do  descend  to  the  younger  son  by  custom,  and 
he  enter  and  leaseth  it  to  another,  who  takes  the  profits,  and 
after  is  ejected,  he  shall  have  an  ejections  Jlrnue,  without  any 
admittance  of  his  lessor,  or  presentment  that  he  is  heir;  though 
there  it  might  be  as  well  urged  that  the  lessor's  tide  was  a  part  of 
Mr,  and  not  complete  without  admittance.  But  if  there  could 
have  been  any  doubt  as  between  the  present  lessor  of  the  plaintiff 
and  a  stranger,  we  think  that,  considering  the  relation  between  the 
lessor  of  the  plaintiff  and  the  present  defendant,  that  doubt  is 
removed ;  for  this  ejectment  is  brought  against  the  surrenderor 
himself  by  the  surrenderee.  For  the  surrenderor  is  considered  as 
a  trustee  for  the  surrenderee,  9  Mod.  75.  The  case  of  Davy  v. 
Beardsham  is  there  cited,  which  was,  where  the  testator  had 
agreed  for  the  purchase  of  a  copyhold,  and  pursuant  to  that 
agreement  a  surrender  was  made  out  of  Court  to  his  use;  then 
he  devised  all  his  lands  to  R.  B.  and  died  before  admittance ; 
it  was  decreed  that  the  copyhold  lands  should  pass;  because  the 
testator  had  a  tide  in  equity  to  recover  them,  and  the  vendor  stood. 

seised 
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1787.     seised  for  him  till  a  legal  convepnce  could  be  made.    If  then 
the  surrenderor  is  only  considered  in  the  light  of  a  trustee  for  the 


fast"  surrenderee,  whatever  might  have  been  the  case  formerly,  in 
egm*d  these  days  the  Courts  have  considered  this  species  of  action  with 
'  greater  liberality,  and  will  never  suffer  a  trustee  to  set  up  a  for- 
mal objection  against  the  plaintiff's  recovering  the  possession  of 
that  property  which  he  only  holds  in  his  right  and  for  bis  benefit. 
Therefore  on  the  whole  we  think  that  this  nonsuit  ought  to  be 
set  aside,  and  a  new  trial  granted. 

Rule  absolute  (a). 

(a)  Vide  4  Burr.  1950. 


fZs&-  Turner  against  Winter. 

a  patent  it  npHIS  was  an  action  on  the  case  brought  against  the  de- 

specifica-  fendant  for  infringing  the  plaintiff's  patent,   which  was 

turn  be  am-  gnmted  to  him  for  producing  yellow  colour  for  painting  in 

givedirec-    oil  or  water,  and  making  white  lead,  and  separating  the  mineral 

tcnd't^m^-  aUtaK  from  common  salt,  all  by  one  process.    On.  the  trial 

lc,hi;thc       before  Buller,  J.  at  the  last  Sittings  at  Westminster*  a  verdict  was 

found  for  the  plaintiff;  and  on  a  motion  to  set  aside  that  verdict 

101.]  *  "     and  grant  a  new  trial,  these  facts  were  reported.    The  plaintiff 

within  the  usual  time  had  enrolled  the  following  specification :. 

"  Take  any  quantity  of  lead,  and  calcine  it,  or  minium,  or  red 

«  lead,  litharge,  lead  ash,  or  any  calx,  or  preparation  of  lead  fit 

"  for  the  purpose ;  to  any  given  quantity  of  the  above-mentioned 

"  materials  add  half  the  weight  of  sea  salt,  with  a  sufficient 

"  quantity  of  water  to  dissolve  it,  or  rock  salt,  or  sal  gem,  or 

"  fossil  salt,  or  any  marine  salt,  or  salt  water  proper  for  the  pur* 

"  pose;  mix  them  together  by  trituration  till  the  lead  becomes 

«  impalpable,  or  sufficiently  comminuted.   When  the  materials 

"  have  been  ground,  let  them  stand  for  twenty-four  hours,  in 

■   "  which  time  the  lead  will  be  changed  to  a  good  white,  and  the 

«  salt  decompounded;  if  not,  the  trituration  must  be  repeated 

"  with  a  further  addition  of  salt,  till  the  white  colour  be  ob- 

« tained 5  the  decomposition  of  the  salt  may  also  be  brought 

"  about  by  digestion  or  by  calcination.     The  materials  may  be 

"  suffered  to  remain  together,  before  the  alkali  is  separated  by 

"  the  addition  of  water,  for  a  longer  time  than  is  specified  above, 

'<  according  to  the  discretion  of  the  operator,  and  the  end  he 

u  wishes  to  obtain.    The  yellow  colour  is  produced  by  calcining 

«  the  lead  after  the  alkali  has  been  separated  from  it  till  it  shall 

"  acquire 
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<*  acquire  the  colour  wanted :  This  will  be  of  different  tints  ac-     1787. 
«  cording  to  the  continuance  of  the  calcination,  or  the  degree  of 


««  heat  employed.  The  white  lead  must  be  finished  by  repeated  *££? 
M  ablutions,  and  by  bleaching  it  till  the  white  be  made  perfect."  Wintm. 
On  the  part  of  the  plaintiff  it  was  proved  that  the  first  eeffct  of 
the  process  was  the  separating  of  the  mineral  alkali  from  com* 
non  salt ;  that  that  produced  white  lead  j  and  that  by  continu- 
ing the  process  to  a  certain  degree,  and  afterwards  exposing  the 
matter,  the  yellow  colour  was  produced.  That,  as  the  specifica- 
tion required  the  heat  to  be  continued  till  the  colour  was  obtained, 
any  person  trying  the  experiment  would  necessarily  be  led  to 
fusion*  That  a  chymist  would  see  by  the  specification,  that 
if  less  heat  would  not  answer  the  purpose,  he  must  go  on  to 
fusion.  The  difference  between  fusion  and  calcination,  both  of 
which  proceed  from  different  degrees  of  heat  operating  upon  the 
•object-matter,  was  that  the  substance  to  be  calcined  continued 
in  a  solid  form  ;  whereas  fusion  is  a  liquid  state  to  which  the 
substance  may  be  reduced  by  continuing  the  heat.  Instances  were 
produced  by  persons  who  had  made  the  colour  by  the  help  of 
die  specification  after  trying  some  experiments.  In  trying  those 
experiments  minium  had  been  fused  in  the  first  instance.  The 
white  lead  produced  by  following  the  directions  in  the  specifi- 
cation was  not  what  was  sold  as  such,  but  a  white  substance, 
Che  basis  of  which  was  lead.  For  the  defendant  it  was  proved. 
that  the  patent  colour  could  not  be  made  by  following  the 
directions  of  the  specification.  For  calcination  was  not  suffi- 
cient to  produce  the  effect  intended ;  it  was  necessary  to  go 
oil  to  fusion.  That,  a*  it  appeared  upon  the  specification, 
*titrimm  or  red  lead  might  be  considered  most  convenient  for  the 
purpose,  because  a  previous  process  was  necessary  to  reduce 
teftd  to  minium  or  litharge,  before  the  other  parts  of  the  pro- 
Cess  were  to  be  begun;  minium  and  litharge  differing  only  in 
having  undergone  different  degrees  of  calcination.  But  that 
illinium  would  not  produce  the  effect  unless  first  fused.  And 
that  if  red  lead  were  calcined,  the  experiment  would  not  succeed 
without  fusion:  Whereas,  according  to  the  terms  of  the  specifica- 
tion, fusion  should  be  cautiously  avoided.  That  the  specifica- 
tion was  calculated  to  mislead  also  with  respect  to  the  salts.  For 
fbtsil  sal  is  a  generic  term,  including  all  mineral  salts:  but 
only  one  species  of  fossil  salt,  namely,  sal  gem,  has  marine  acid, 
Without  which  the  colour  could  not  be  produced.  That  several 
penOns  had  tried  to  make  White  lead  by  the  specification,  but 

had 


604  CASES  in  HILARY  TERM, 

1787.  had  not  succeeded.  They  could  only  produce  a  greyish  while 
— — — —  powder  quite  unfit  for  painting,  and  not  merchantable. 
T^£rfR  "*•  J-  Boiler,  after  reporting  these  facts,  observed,  that  at 
Wintm.  the  trial  three  objections  had  been  taken  to  the  specification. 
1  rf,  That,  after  directing  that  lead  should  be  calcined,  it  directed 
another  ingredient  to  be  taken,  which  would  not  answer  the 
purpose,  namely,  minium.  Neither  was  it  said  that  the  minium 
should  be  calcined  or  fused  :  But  if  it  had  any  reference  to  the 
preceding  words,  then  it  should  be  calcined,  which  would  not 
produce  the  effect,  fusion  being  necessary.  2<Uj,  That  "  fossil 
salt19  was  improperly  mentioned.  There  were  many  kinds  of 
fossil  salt,  only  one  of  which,  namely,  "  sal  gen/*  would  answer 
the  purpose ;  because  it  must  be  a  marine  salt.  $dty,  That  all 
these  things  put  together  did  not'  produce  the  thing  intended. 
And  the  patent  was  for  an  invention  to  do  three  things  in 
one  process,  whereas  one  of  them,  namely  white  lead,  could  not 
be  produced  at  all $  for  that  a  white  substance  like  lead  remain- 
ed, applicable  only  to  some  of  the  purposes  of  common  while 
lead.  The  learned  Judge  then  said,  that  at  the  trial  he  had  told 
the  jury,  that  if  either  of  these  objections  were  well  founded, 
it  would  avoid  the  patent 

Erstene  and  Piggott  shewed  cause  against  the  rule  for  granting 
a  new  trial,  and  contended  that  in  actions  for  infringing  patents 
it  is  not  necessary  for  the  plaintiff  to  give  any  evidence  to  shew 
what  the  invention  is,  but  that  it  is  incumbent  on  the  defendant, 
if  he  objects  to  die  specification,  to  shew  that  it  is  defective, 
and  that  persons,  acquainted  with  the  subject,  could  not 
by  the  assistance  of  the  specification  effect  the  thing  intended. 
The  consideration,  which  the  patentee  gives  for  his  monopoly, 
is  the  benefit  which  the  public  are  to  derive  from  his  invention 
after  his  patent  is  expired :  and  that  benefit  is  secured  to  them 
by  means  of  a  specification  of  the  invention.  But  it  is  not  ne- 
cessary that  that  specification^ At«ld  be  such,  as  that  persons, 
unacquainted  with  the  terms  OT  art,  which  must  necessarily  bs 
used  in  writing  it,  should  be  able  to  understand  it.  It  is  suf- 
ficient if  persons  of  skill  can  understand  the  process  by  means 
of  the  specification,  so  as  10  keep  alive  the  discovery  after  the 
patentee's  exclusive  title  is  expired. 

The  first  objection  which  has  been  raised  against  the  suffi* 
ciency  of  this  specification  has  no  weight ;  for  though  the  di- 
rection to  calcine  is  applicable  to  all  the  ingredients  in  the  first 

part  of  the  description,  yet  scientific  persons  would  instantly 

discover 
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Turner 
again  tt 


discover  what  degree  of  heat  was  necessary  to  be  used  to  each  of  1787. 
those  ingredients ;  and  that  minium,  being  already  a  calx,  must 
be  fused.  2dly,  The  heat  is  ordered  to  be  continued  till  the 
experiment  succeeds,  and  the  colour  is  produced.  Fusion  is  a  Winti*. 
necessary  consequence  of  continuing  the  heat;  and  this  direction 
would  be  sufficiently  understood  by  all  persons  acquainted  with 
the  subject. 

As  to  the  2d  objection  with  respect  to  the  "  fossil  salt.0  The 
specification  begins  with  "  sea  salt,"  which  is  the  genus,;  then 
k  afterwards  states  not  "  any  fossil  salt,"  but  "  fossil  salt,"  or 
«  any  marine  salt ;"  the  marine  saJt  is  therefore  the  basis  of  the. 
experiment.  So  that  no  fossil  salt  but  what  is  likewise  a  marine 
salt  can  be  taken  under  this  description. 

The  answer  to  the  3d  objection  is,  that  a  species  of  white 
lead  is  produced,  though  not  the  common  ceruse  \  and  the  pa- 
tent does  not  profess  to  make  the  common  white  lead.  Besides, 
the  making  of  white  lead  was  not  the  subject  of  the  present 
action,  which  was  for  making  the  yellow  colour ;  this  accounts 
for  the  plaintiff's  not  being  prepared  to  prove  this  part  of  the 
specification.  Upon  the  whole,  this  was  a  mere  matter  of  evi- 
dence, as  to  the  sufficiency  of  the  specification,  upon  which  the 
jury  have  exercised  a  sound  discretion. 

Bearcroft,  in  support  of  the  rule,  was  stopped  by  the  Court. 

Ashhurst,  J.  I  think  that,  as  every  patent  is  calculated  to 
give  a  monopoly  to  the  patentee,  it  is  so  far  against  the  principles 
of  law,  and  would  be  a  reason  against  it,  were  it  not  for  the 
advantages  which  the  public  derive  from  the  communication  o£ 
the  invention  after  the  expiration  of  the  time  for  which  the 
patent  is  granted.  It  is  therefore  incumbent  on  the  patentee  to 
give  a  specification  of  the  invention  in  the  clearest  and  most  un- 
equivocal terms  of  which  the  subject  is  capable.  And  if  it  ap- 
pear that  there  is  any  unnecessary  ambiguity  affectedly  introduced 
into  the  specification,  or  any  thing  which  tends  to  mislead  the 
public,  in  that  case  the  patent  is  void.  Here  it  does  appear  to 
me,  that  there  is  at  least  such  a  doubt  on  the  evidence,  that 
I  cannot  say  this  matter  has  been  so  fully  and  fairly  examined, 
as  to  preclude  any  farther  investigation  of  the  subject.  Three 
objections  have  been  made  to  this  specification.  The  first  is,  that 
in  the  specification  the  public  are  directed  "  to  take  any  quan- 
«  tity  of  lead,  and  calcine  it,  or  minium,  or  red  lead  ;"  from 
whence  it  is  inferred  that  calcining  is  only  tobe  applied  to  lead:  I 

Vol.  I.  S  s  confess 
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1787.     confess  if  the  objection  had  vested  here,  I  should  hare  fenter~ 

*  tamed  some  doubt. 
r™"™  The  next  objection  is,  that  in  the  subsequent  materials  to  be 
Winter,  added,  the  public  are  directed  to  add  "  half  the  weight  of  sea 
"  salt,  or  sal  gem,  or  fossil  salt,  or  any  marine  salt.*  Nov 
«  fossil  salt*  is  a  generic  term,  including  "  sal  gem"  as  woH  at 
other  species  of  fossil  salt.  And  I  understand  that  sal  gem  is  the 
only  one  which  can  be  applied  to  this  purpose ;  so  that  throwing 
itijhssU  sak  can  only  be  ^calculated  to  raise  doubts  and  mislead 
the  public.  That  word  could  not  have  been  added  with  any 
good  view ;  it  must  produce  many  unnecessary  experiments ; 
therefore  in  that  respect  the  specification  is  not  so  accurate  as 
it  ought  to  have  been. 

Another  objection  was  taken  as  to  the  white  lead ;  to  which 
it  was  answeved  that  die  invention  did  not  profess  to  make  com- 
mon white  lead.  But  that  is  no  answer;  for  if  the  patentee  had 
intended  to  produce  something  only  like  white  lead*  or  an- 
swering some  of  the  purposes  of  common  white  lead,  it  should 
have  been  so  expressed  in  the  specification.  But  in  troth  the 
patent  is  for  making  white  lead  and  two  other  things  by  one 
process.  Therefore,  if  the4process,  as  directed  by  the  specifica- 
tion, does  not  produce  that  which  the  patent  professes  to  do,  the 
patent  itself  is  void  %  It  is  certainly  of  consequence  that  the  terms 
of  a  specification  should  express  the  invention  in  the  dearest  and 
most  explicit  mannor *  so  that  a  man  of1  science  maybe  able  to 
produce  the  thing  intended  without  the  necessity  of  trying  expe- 
riments* 

Bullkr,  J.  Many  cases  upon  patents  have  arisen  within  our 
memory,  most  of  which  have  been  decided  against  the  patentees, 
upon  the  ground  of  their  not  having  made  a  full  and  fitir  dis- 
covery of  their  inventions.  Whereever  it  appears  that  die  pa- 
tentee has  made  a  fair  disclosure,  I  have  always  had  a  strong  bias 
in  his  favour,  because  in  that  case  he  is  entitled  to  the  protection 
which  the  law  gives  him.  How  far  that  law,  which  authorises 
the  king  to  grant  patents,  is  politic,  it  is  not  for  us  to  determine. 
When  attempts  are  made  to  evade  a  fair  patent,  I  am  strongly 
inclined  to  favour  the  patentee :  but  where  the  discovery  is 
not  fully  made,  the  Court  ought  to  look  with  a  very  watchful 
eye  to  prevent  any  imposition  on  the  public.  Then  the  question 
is,  whether  the  present  plaintiff  has  made  a  fair  discovery  ?  I  do 
not  agree  with  die  counsel  who  have  argued  against  the  rule,  in 
faying,  that  it  was  not  necessary  for  the  plaintiff  to  give  any 

evidence 
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evidence  to  shew  what  the  invention  was,  and  that  the  proof     1787. 
that  the  specification  was  improper  lay  on  the  defendant ;  for  I 


TURNIR 


hold  that  a  plaintiff  must  give  some  evidence  to  shew  what  his  ,  £££" 
invention  was.  unless  the  other  side  admit  that  it  has  been  tried  Wimtik. 
and  succeeds.  But  wherever  the  patentee  brings  an  action  on 
his  patent,  if  the  novelty  or  effect  of  the  invention  be  disputed, 
he  must  shew  in  what  his  invention  consists,  and  that  he  pro- 
duced  the  effect  proposed  by  the  patent  in  the  manner  specified. 
Slight  evidence  of  this  on  his  part  is  sufficient ;  and  it  is  then  in- 
cumbent on  the  defendant  to  falsify  the  specification.  Now  in 
this  case  ho  evidence  was  offered  by  the  plaintiff  to  shew  that  he 
had  ever  made  use  of  the  several  different  ingredients  mentioned  - 
in  the  specification,  as  for  instance  minium,  which  he  had 
pevertheless  inserted  in  the  patent;  nor  did  he  give  any  evidence 
to  sfyew  how  the  yellow  colour  was  produced.  If  he  coufd 
only  make  it  with  two  or  three  of  the  ingredients  specified,  and 
he  has  inserted  others  which  will  not  answer  the  purpose, 
that  will  avoid  the  patent.  So  if  he  makes  the  article,  for  which* 
the  patent  is  granted,  with  cheaper  materials  than  those  which 
he  has  enumerated,  although  the  latter  will  answer  the  purpose 
equally  well,  the  patent  is  void,  because  he  does  not  put  the 
public  in  possession  of  his  invention,  or  enable  them  to  derive 
the  same  benefit  which  he  himself  does. 

As  to  the  first  objection  which  has  been  taken  with  respect  to 
the  minium :  it  was  not  intended  by  any  of  the  plaintiff's  wit- 
nesses that  he  ever  made  use  of  minium.  And  it  was  proved  by 
the  defendant's  witnesses*  that  from  the  specification  they  should 
be  led  to  use  minium,  because  minium  is  lead  already  calcined, 
which  is  what  the  specification  directs  in  the  first  instance.  But 
minium  will  not  answer  the  purpose.  Then  as  to  fusion :  it  is 
said  that  the  public  are  directed  by  the  words  of  the  specifica- 
tion to  continue  the  heat  till  the  effect  is  produced*,  which  must 
necessarily  lead  to  fusion,  though  fusion  is  not  expressly  men- 
tioned. But  that  is  no  answer  to  the  objection ;  for  the  specifi- 
cation should  have  shewn  by  what  degree  of  heat  the  effect  was 
to  be  produced.  Now  it  does  not  mention  fusion,  and  as  one 
of  the  witnesses  said  in  order  to  produce  the  effect  "  you  must 
"  go  out  of  the  patent  *,"  for  fusion  is  beyond  calcination,  and 
in  some  sense  contrary  to  it ;  and  by  mentioning  calcination  it  ' 

should  seem  that  fusion  was  to  be  avoided. 

The  next  objection  was  as  to  the  salts*  "  fossil  salt"  is  men- 
tioned as  a  distinct  species  of  sajt,  and  many  other  salts  are  also 

Si  2  mention** 
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mentioned  as  indifferent  whether  one  or  the  other  be  used.  But 
it  was  proved  that  fossil  salt  was  a  generic  term  including  several 
species,  and  that  "  sal  gem"  was  the  only  species  of  it  which 
would  answer  the  purpose ;  because  none  of  the  others  con* 
tained  a  marine  acid,  which  was  essential. 

There  was  no  contradiction  by  the  witnesses  on  the  third  ob- 
jection ;  for  the  most  that  the  plaintiffs  witnesses  said,  was,  that 
following  the  specification  the  experiment  only  produced  a 
white  substance  like  lead. 

Now  on  either  of  these  grounds  the  patent  is  void.  Because 
if  the  patentee  says,  that  by  one  process  he  can  produce  three 
things,  and  he  fails  in  any  one,  the  consideration  of  his  merit, 
and  for  which  the  patent  was  granted,  fails,  and  the  Crown  has 
been  deceived  in  the  grant.  Slight  defects  in  the  specification 
will  be  sufficient  to  vacate  the  patent.  In  a  case  before  Lord 
Mansfield  for  infringing  a  patent  for  steel  trusses,  it  appealed 
that  the  patentee,  in  tempering  the  steel,  rubbed  it  with  tallow, 
which  was  of  some  use  in  the  operation ;  and  because  this  was 
omitted  the  specification  was  held  to  be  insufficient,  and  the 
patent  was  avoided. 

Rule  absolute  (a). 

(a)  Vide  Bull.  Nisi  Prusth  Ed.  [75]  *c. 


M.  5th. 

When  the 
assured  re- 
ceive intel- 
ligence of 
such  t  loss 
as  intitles 
them  to 
abandon, 
they  must 
make  their 
election  in 
the  first  in- 


Mitchell  and  Others  against  Edie. 

npHIS  was  an  action  on  a  policy  of  insurance  on  goods  on 
A  board  the  ship  Lady  Mansfield  "  from  Jamaica  to  Lot- 
ion" The  defendant  paid  into  Court  a  sum  of  money  on  account 
of  an  average  loss.  At  the  trial  before  Buller  J.  at  the  last 
Sittings  at  Guildhall,  the  cause  was  ultimately  referred  to  one  of 
the  jury  to  consider  what  was  due  to  the  plaintiffs,  who  found 
that  nothing  was  due;  and  thereupon  a  verdict  was  entered  for 
,    the  defendant.     And  now,  upon  a  motion  for  a  new  trial,  the 

stance;  and  \ 

iftheyabanl  following  facts  were  reported;  the  ship  was  captured  in  the 

must^ive  course  of  her  voyage  by  an  American  privateer,  and  a  few  days 

the  under-  afterwards  the  captor,  having  stripped  her  of  her  stores,  and 

tenant-  part  of  her  rigging,  and  having  taken  out  some  of  the  hands, 

sonable  stt  her  at  liberty.     There  Was  a  clause  in  the  policy  to  exempt 

time;  other-     .  ,  .  -  .  *         J  r 

wise  they      the  underwriters  from  average  losses  under  3/.  per  cent*    And 
rijht  toCir     *c  P*rt  <*  hcr  carS°  takcn  out  d!d  not  amount  to  that  sum.   In 

abandon  and 

can  only  rccoyer  *s  for  an  average  lots.    [8  Mar.  Rep.  88] 

conic- 
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oonsequencc  of  this  loss  of  part  of  the  crew,  it  became  impos-     1787. 
sible  for  the  ship  to  pursue  her  voyage,  and  she  was  obliged  to 


bear  away  to  Charles  Town,  where  she  arrived  on  the  18th  of  M"^"U! 

February  1782.    She  was  there  put  into  the  hands  of  one  Cm-      £&"• 

deny  who  was  a  part-owner  in  the  ship,  and  had  likewise  been 

engaged  with  one  of  the  plaintiffs  in  former  transactions.     Cru- 

den  in  June  1782  sold  the  cargo,  and  received  the  whole  profits 

of  the  sale  but  remitted  home  no  part  of  them.    In  his  books  he 

had  given  the  underwriters  credit  for  the  amount.    At  the  time 

of  the  sale  he  was  in  bad  circumstances,  and  afterwards  became 

insolvent.    In  June  1783  Cruden  came  to  England,  and  several 

applications  were  made  to  him  on  the  part  of  the  plaintiffs  by 

Abel,  who  had  concerns  with  the  plaintiffs  as  well  as  with 

Cruden,  and  who  said  at  the  trial,  that  the  plaintiffs  had  looked 

to  Cruden  for  payment  for  two  or  three  years  5  during  all  which 

time  no  notice  of  abandonment  had  been  given  by  the  plaintiffs 

to  the  underwriters. 

The  learned  Judge  then  stated,  that  the  first  question  which 
had  been  made  was,  whether  the  plaintiff's  were  entitled  to  re- 
cover as  for  a  total  loss.  And  as  to  this  he  was  of  opinion,  that 
as  there  had  been  a  capture  which  for  a  time  had  occasioned .  a 
total  loss,  the  owners  had  the  option  to  abandon  or  not  as  they 
pleased ;  but  if  they  chose  to  abandon,  they  ought  to  have  done 
it  immediately  upon  receiving  intelligence  of  the  loss ;  and  that 
as  they  had  not  done  so,  but  had  looked  to  Cruden  as  their  agent 
for  payment,  he  was  of  opinion  that  they  had  waved  their  right 
to  abandon,  and  could  only  recover  as  for  an  average  loss. 

Another  question  was  then  made,  how  far  the  plaintiffs  were 
entitled  to  an  average  loss  above  the  sum  paid  into  Court,  which 
amounted  to  the  difference  between  the  produce  of  the  sales  at 
Charles  Town  and  the  invoice.  As  to  which,  the  plaintiffs  con- 
tended that  they  were  entitled  to  recover  from  the  underwriters 
a  charge  of  5/.  per  cent,  commission  on  selling  at  Charles  Town, 
and  5/.  per  cent,  more  for  remitting.  That  it  had  been  referred 
to  one  of  the  jurymen  to  consider  what  was  due  for  average, 
who  had  awarded  that  nothing  was  due. 

Erskine,  Mingay,  and  Baldwin,  shewed  cause  against  the  rule. 
They  allowed  the  right  which  the  owners  had  to  abandon  in  con- 
sequence of  the  capture,  but  argued  that  if  they  chose  to  aban- 
don they  ought  to  have  done  it  in  the  first  instance,  as  soon  as  they 
had  received  intelligence  of  the  loss,  and  should  immediately 
afterwards  have  signified  their  intention  to  the  underwriters* 

Here 
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1787.    Here  they  had  given  no  such  notice  of  their  intention,  nor  had 
informed  the  underwriters  that  the  goods  were  placed  in  the 


Mitchell  hands  0f  Cruden.    On  the  contrary,  the  plaintiffs  themselves 
Edie.      had  constantly  looked  to  him  as  their  agent.    They  had  made 
repeated  applications  to  him  for  payment ;  and  had  given  him 
credit  for  the  space  of  three  years. 

As  to  the  question  which  was  left  to  the  arbitrator,  it  could 
only  be,  whether  any  and  what  average  was  due  ?  That  is,  such 
an  avenge  loss  as  the  underwriters  were  liable  to  pay  by  the 
terms  of  the  policy ;  which  must  amount  to  3  per  cent,  at 
least  ?  For  the  moment  it  was  determined  that  any  average  was 
due,  the  quantum  could  not  involve  a  doubt ;  for  an  account  had 
been  delivered  in,  the  correctness  of  which  was  not  disputed,  if 
the  nature  of  the  demand  itself  were  well  founded.  It  is  admit- 
ted that  the  sum  paid  into  Court  includes  every  thing  but  the 
claim  for  commission.  Now  wherever  there  has  been  such  a  loss 
as  would  entitle  the  parties  to  abandon,  if  they  do  not,  they 
cannot  afterwards  claim  any  thing  for  commission ;  because  if 
they  elect  to  keep  the  cargo,  they  are  only  entitled  to  the  average 
loss  which  it  has  sustained  on  the  spot.  And  as  to  the  manner 
in  which  the  assured  choose  to  dispose  of  it  afterwards,  it  can- 
not be  a  matter  for  the  concern  of  the  underwriters,  if  the 
voyage  is  entirely  put  an  end  to.  Besides,  if  the  plaintiffs  are 
entitled  to  charge  commission  for  disposing  of  the  property  there, 
and  transmitting  the  proceeds  to  Europe,  the  defendants  on  die 
other  hand  are  entitled  to  set  off  the  advantages  arising  from  the 
discount  of  the  bills  \  the  exchange  between  Charles  Town  and 
London  being,  at  that  time,  greatly  in  favour  of  the  latter,  which 
will  more  than  counterbalance  the  claim  of  commission. 

Bearcroft,  Cowper,  and  Adam>  on  the  other  side  contended, 
that  they  were  entitled  to  a  total  loss ;  but  if  not  to  a  total  loss, 
yet  to  a  greater  average  loss  than  had  been  paid  into  Court.  As 
to  the  First,  This  is  a  new  question  of  insurance  law  which  has 
never  yet  been  decided.  The  rule  of  law,  as  it  is  to  be  collected 
from  all  the  cases,  seems  to  be,  that,  while  every  thing  is  done 
bond  fide  for  the  benefit  of  all  the  parties  concerned,  the  assured 
are  not  obliged  to  abandon.  Here  the  ship  was  condemned  in 
consequence  of  a  peril  within  the  policy.  It  then  became  ne- 
cessary to  put  the  goods  into  the  hands  of  some  person ;  there- 
fore it  was  not  a  voluntary  act  of  the  owners ;  and  it  was  by  mere 
accident  that  they  got  into  the  hands  of  Cruden;  who,  as  far  as 
relates  to  this  transaction,  was  totally  unconnected  with  thte 

plaintiffs. 
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plaintilft.    Every  thing  was  done  in  this  instance  for  the  pre-     1787. 
serration  of  the  cargo,  which  the  nature  of  die  case  would  ad- 


mit of.  Had  it  not  been  for  the  capture,  which  was  a  peril  in-  ^Sii" 
tured  against,  the  goods  would  never  have  got  into  the  hands  of  tint. 
Cruien.  .  At  one  time  k  is  clear  that  the  plaintiffs  had  a  right 
to  abandon.  But  then  it  is  said,  that  from  the  great  length  of 
time  which  they  suffered  to  elapse  without  giving  notice  to  the 
underwriters,  and  from  the  correspondence  which  they  held  with 
Crudmy  they  had  waived  that  right,  and  had  adopted  him  as  their 
agent.  It  never  yet  has  been  decided  that  the  assured,  having 
once  a  right  to  abandon,  waive  that  right  merely  from  the 
length  of  time  before  they  give  notice,  where  the  best  is  done 
for  the  benefit  of  all  concerned.  So  far  from  the  plaintiffs  con- 
sidering Cruden  as  their  agent,  they  have  pursued  him  adversely 
the  whole  time.  Whatever  time  is  consumed  ip  making  the 
best  of  an  average  loss  is  ultimately  for  the  benefit  of  the  un- 
derwriters.   The  case  of  Plantamour  and  Staples  («),  applies  very 

strongly 

(a)  Plantaneemr  and  Others  v.  Staphs,  M,  %%  G.  3.B.R. 

Tikis  was  an  action  on  a  policy  of  Insurance  on  the  ship  Daras,  at  and  from  Afar*  [3  fi.  and  P* 
eeilles  to  Madeira,  the  Cape,  and  the  isles  of  France,  and  Bmsrbeh,  and  to  all  parts  and  193.] 
ftftces  where  and  whatsoever  in  the  East  ladies  and  Persia,  or  elsewhere  beyond  the 
Gape  of  Godd  Hope,  from  port  to  port,  and  from  place  to  place,  and  during  her  stay 
and  trade  to  all  ports  and  placet,  until  her  safe  arrival  back  at  her  last  port  of  discharge 
is  Prance,  upon  any  kind  of  goods,  also  upon  the  body,  &c.  of  the  ship.  * 

There  was  also  a  count  for  money  laid  out  and  expended. 

Without  going  into  the  cause,  a  verdict  was  taken  for  the  plaintiffs  for  60J.  13/.  9d* 
twbjett  to  the  opinion  of  the  Court  upon  the  following  case,  which  had  been  prcvi- 
•Mtfy  stated  and  agreed  to  by  the  parties. 

The  plaintiffs  are  merchants  at  Geneva,  and  on  their  own  account  4rfd  risk,  by 

means  of  their  agents  at  Mar  settles,  Were  Interested  in  bullion  and  goods  and  merchan- 

-  4ke  shipped  there  on  board  the  ship  buras,  consigned  to  the  plaintiff**  correspondents 

at  PaudUberry,  with  directions  to  batter  or  tell  the  same  on  their  account,  and  to  niake 

the  returns  on  the  tame  to  Europe  Id  other  goods,  the  produce  or  manufacture  of  India. 

The  plaintiffs  were  also  interested  In  the  said  ship  Burns.  The  ship  Dnras  sailed 
from  frame  on  the  voyage  insured  in  June  1776 ;  and  in  the  outward  bound  voyage 
was  by  bad  weather  totally  lost  at  the  isles  of  France  in  April  1777.  The  goods  on 
board  sustained  damage,  but  great  Jrtrt  of  thd  bullion,  and  a  considerable  part  of  the 
goods,  were  saved,  and,  without  any  authority  from  the  underwriters,  sent  forward 
an  another  ship  to  the  plaintiffs'  correspondents  at  Pondicberry,  who  received  and  dis- 
posed of  the  same,  and  under  the  plaintiff's  orders  invested  the  produce  in  other  goods, 
the  produce  Of  manufactory  of  India,  and  shipped  the  same  on  the  plaintiffs'  account 
on  board  a  ship  called  the  Pert  de  FamiUe,  bound  to  France. 

The  Pere  de  FamiUe  sailed  from  Pondicberry  for  France  in  August  1778 ;  and  in  the 
course  of  her  voyage  home,  was  condemned  at  the  isles  of  France,  as  unfit  to  proceed 
to  Manfe)  whtrtupon  the  plaintiffs*  goods  were  put  on  board  another  ship,  called  the 
BUnabetb,  bound  for  France;  which  ship,  with  the  plaintiffs'  goods  so  on  board, 
for  France,  and  was  afterwards  taken  by  an  MmjUsb  privateer,  and  has  since, 
with  all  her  cargo,  b£6n  condemned. 

On  the  29th  Augaet  1778  several  of  the  underwriters  on  the  policy  signed  a  memo- 
randum thereon,  whereby  they  agree  to  run  the  risk  on  the  goods  saved  as  aforesaid 


m 


Mitchell 
against 
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1787.  strongly  to  the  present  j  and  shews  that  where  the  assured  d<* 
the  best  they  can  for  the  benefit  of  the  insurance,  if  nevertheless 
the  goods  are  ultimately  lost,  the  underwriter  is  liable  to  pay 

Edie.  aftcr  any  length  of  time  has  elapsed  between  the  accident,  which 
was  the  original  cause  of  the  loss,  and  the  time  when  the  de- 
mand was  made  on  the  insurer.  There  is  besides  in  erery  policy 
a  clause  which  enables  the  assured,  in  case  of  any  loss  or  mis- 
fortune, to  sue,  labour,  and  travail,  for  the  recovery  of  the  goods, 
without  prejudice  to  the  insurance.  This  clause  ought  to  be  con- 
strued liberally  and  largely,  as  it  is  introduced  for  the  benefit  of 
the  underwriters,  who  can  in  general  be  upon  the  spot  when 
such  losses  happen.  This  clause  necessarily  allows  the  as- 
sured as  much  time  as  they  think  proper  to  dispose  of  the  cargo 
in  the  best  manner  they  can,  before  they  exercise  their  right 
to  abandon.  But  if  in  so  doing  they  willingly  do  any  act 
inconsistent  with  the  benefit  of  all  parties,  they  immediately 
lose  that  right.  It  would  be  highly  dangerous  to  establish  that 
in  each  case  the  question  of  what  circumstances  amounted  to  a 
waiver  of  the  right  of  abandoning  should  be  left  to  the  jury. 

• 

in  any  other  ship  or  ships,  until  their  safe  arrival  in  France :  but  which  agreement  Ac 
defendant  and  several  others  of  their  underwriters  refuse  to  sign,  or  give  their  con- 
sent to. 

The  defendant  hath  paid  the  whole  of  the  average  loss,  occasioned  by  the  loss  of  the 
ship  Dura*,  and  by  the  damage  of  the  plaintiffs'  goods  then  on  board. 

By s  the  capture  of  the  ship  Louisa  Elizabeth  and  of  the  goods,  the  plaintiff*  sus- 
tained a  loss  of  ill  a*.  $d.  per  cent,  on  the  sum  subscribed  on  the  said  policy,  which 
has  been  paid  by  all  the  underwriters  who  signed  the  memorandum  of  the  19th 
August  1778. 

The  question  for  the  opinion  of  the  Court  is,  Whether  the  defendant  is  liable  to 
pay  the  said  loss  of  ill-  2u  yd. per  cent,  which  the  plaintiffs  have  so  sustained  by  the 
capture  and  condemnation  of  the  ship  Louisa  Elizabeth,  and  her  cargo;  or  if  not, 
whether  the  plaintiffs  are  entitled  to  any,  and  what,  return  of  premium  ? 

After  argument  by  Piggot  for  the  plaintiffs,  and  ffowarth  for  the  defendant, 

Lord  Mansfield.  There  is  not  a  particle  of  doubt.  The  only  question  is, 
whether  the  shipping  to  Europe  was  necessary  to  the  salvage.  It  is  admitted  that  the 
defendant  is  liable  upon  the  voyage  to  P&ndieherry,  though  the  goods  were  conveyed 
in  another  ship :  therefore  that  circumstance  makes  no  difference.  The  sale  of  the 
cargo  is  also  admitted  to  have  been  necessary.  Then  how  were  the  proceeds  to  be  re- 
mitted to  Europe  t  What  was  the  best  way  of  getting  home  the  money  for  the  benefit 
of  the  insured  and  the  insurers  ?  Beyond  all  doubt  the  best  way  was  to  invest  it  in 
other  goods.  Therefore,  that  being  done  which  was  the  best  that  could  be  done,  the 
underwriters  are  liable. 

Willis  &  Ashhurst,  Justices,  were  of  the  same  opinion. 

Buller,  J.  There  is  no  case  which  expressly  decides  that  the  captain  may  invest 
the  produce  of  the  goods  saved.  But  in  Mills  and  Fletcher  (a)  it  was  decided  that  the 
captain  has  a  general  power,  and  is  bound  in  duty  to  do  the  best  for  all  concerned. 

Postea  to  the  Plaintiff*. 


(4)  DougL  aio. 

That 
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That  right  still  continues  in  law,  till  the  assured  themselves     I7&7* 
bave  done  some  act  that  is  inconsistent  with  the  interest  of  all  ■ 

concerned.    Reasonable  time  is  always  a  question  of  law  (a),     "^* 
as  ip  the  case  of  a  promissory  note.  *D11-* 

As  to  the  2d  point ;  the  plaintiffs  are  clearly  entitled  to  the 
commi$sionf  inasmuch  as  Cruder*  may  call  upon  them  for  it.  But 
if,  on  the  contrary,  any  advantage  was  to  be  gained  by  the  dif- 
ference of  exchange,  (of  which  there  is  no  evidence,)  the  agent 
would  derive  that  benefit,  and  not  the  principal.  The  defendant 
has  admitted  that  there  was  an  average  loss  by  paying  4/.  5*.  per 
cent,  into  Court  •,  so  that  no  other  question  could  have  been  left 
to  the  arbitrator  but  that  of  the  quantum. 

Ashhurst,  J.  Two  questions  have  been  made  in  this  case. 
1st,  Whether  the  plaintiffs  are  entitled,  under  these  circum- 
stances, to  recover  as  for  a  total  loss  ?  Secondly,  whether,  under 
the  reference  to  the  arbitrator,  he  has  done  right  in  awarding 
that  nothing  is  due  to  the  plaintiffs  ? 

As  to  the  first;  I  apprehend  that  the  general  rule  is,  that  where 
any  part  of  the  property  insured  has  been  saved,  the  assured  can- 
not recover  as  for  a  total  loss,  unless  he  make  his  election  to 
abandon,  and  give  reasonable  notice  to  the  underwriter  of  his 
intention.  But  it  is  contended  that  the  assured  never  waive  their 
right  to  abandon,  while  they  are  managing  in  the  best  manner 
they  can  for  the  benefit  of  all  concerned  ;  and  that  argument  is 
grounded  on  the  common  clause  inserted  in  every  policy,  where- 
by he  is  authorized  "  to  sue,  labour,  and  travail,  without  preju- 
dice to  the  insurance."  Now  this  clause  does  not  in  my  appre- 
hension warrant  the  position  in  so  large  an  extent  as  it  is  contend- 
ed for.  It  seems  to  me  that  the  meaning  of  that  clause  is,  that 
till  the  assured  have  been  informed  of  what  has  happened,  and 
have  had  an  opportunity  of  exercising  their  own  judgment,  no  act 
done  by  the  master  shall  prejudice  their  right  of  abandonment. 
And  that  is  reasonable  \  because,  in  general,  the  parties  live  in 
this  country,  and  the  loss  may  happen  at  a  great  distance,  so 
that  they  cannot  exercise  their  judgment  immediately  ;  it  is 
therefore  necessary  that  the  master,  who  is  on  the  spot,  should 
do  the  best  he  can.  But  I  think  that  the  assured  are  bound  to 
decide,  and  signify  their  election  to  the  underwriters,  whether 
they  will  abandon  or  not,  the  first  opportunity;  and  for  this  rea- 
son, that  though  the  person,  who  takes  upon  him  to  act  on  the 
occasion  for  the  benefit  of  all  concerned,  is  not  the  agent  of  die 
assured,  yet  if,  upon  receiving  notice  of  the  loss,  they  do  not  elect 

(0)  Ante,  16;. 

to 
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1787.    to  abandon  10  the  underwriters}  then  they  adept  the  acts  of 

person,  and  make  turn  their  agent.    This  is  something  like  tit 


Idie.  exchange,  in  case  of  non-payment,  which  if  the  holder  otaiit  It 
do,  he  is  considered  as  girittg  credit  to  the  acceptor,  artd  there- 
fore the  loss,  if  any,  must  fall  on  him.  There  may  be  csaofe 
where  the  previews  acts  of  the  master  may  not  make  him  thfe 
agent  of  either  party,  and  he  only  acts  in  common  for  them  both* 
till  notice  is  received  by  the  parties  at  home.  If  after  such  notkfe 
he  is  continued  in  his  agency,  he  becomes  the  agent  of  the  patty 
by  whom  he  is  so  confirmed  *  but  he  cannot  be  considered  as 
the  agent  for  the  underwriters,  till  notice  has  been  given  to  diem 
and  they  have  had  an  opportunity  of  exercising  their  discretion, 
whether  they  will  or  will  not  continue  him ;  though,  till  notice 
of  the  loss  was  first  received  by  the  assured,  the  property  conti- 
nued at  the  risk  of  the  underwriters.  Here  it  is  plain  thtt 
during  the  course  of  near  three  years  Cruden  was  considered  by 
the  assured  as  their  agent  ;  credit  was  given  to  him  in  that  dia- 
meter; frequent  applications  were  made  to  him  for  payment; 
and  till  his  insolvency,  there  was  no  appearance  of  any  intention 
to  disown  him ;  that  was  the  first  moment  when  the  assured 
thought  of  abandoning. 

As  to  the  second  ground  of  objection :  the  reference  to  At 
arbitrator  was  to  determine  wb*t  was  due  for  average.  Nor, 
,  supposing  that,  instead  of  saying  that  nothing  was  due,  lie  had 
said  that  4/.  5/,  per  cent,  was  due ;  it  could  not  have  been  con- 
tended that  he  had  done  wrong.  This  is  precisely  the  auat 
thing ;  for  so  much  has  already  been  paid  into  Court  ;  tad  theft 
is  nothing  more  due.  This  is  right  in  substance;  and  that 
seems  to  be  no  ground  for  the  Court  to  grant  a  new  trial  for 
his  inaccuracy  in  point  of  form ;  especially  when  they  see  that 
strict  justice  has  been  done  between  the  parties. 

Buller,  J.  Two  questions  have  been  raised  in  this  case,; 
the  one  a  particular  one  arising  out  of  the  circumstances  of  die 
case ;  the  other  a  general  question  of  great  importance.  As  to 
the  first,  whether,  on  this  reference,  the  arbitrator  has  at>  fat 
done  wrong  as  to  induce  the  Court  to  interfere  and  set  aside  his 
award;  at  the  trial  there  was  much  altercation  with  respect  to 
the  terms  in  which  the  reference  should  be  made :  but  I  thought 
it  was  of  no  consequence,  la  the  course  of  the  trial  the  plaintiffs 
produced  a  paper  in  Court,  containing  an  account  of  what  was 
due  to  them,  one  of  the  articles  of  which  was  for  conimiasioo. 

And, 
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And,  the  defendant  never  having  seen  it  before,  it  was  a  proper     1787* 
subject  of  reference.     I  then  thought,  and  still  am  of  opinion  -^— 
that  the  plaintiffs  were  entitled  to  that  commission ;  for  when  MxTCB,t1, 


the  cargo  was  carried  to  Carolina,  they  had  an  option  of  either  Edi* 
having  the  goods  sold  on  the  spot,  or  of  transmitting  them  to 
England;  in  which  latter  case  they  would  have  a  right  to  charge 
the  underwriters  with  all  the  expense  of  bringing  them  home, 
of  which  commission  forms  a  part.  And  therefore,  if  it  had  stood 
on  that  ground,  I  should  have  thought  that  the  plaintiffs  would 
have  been  entitled  to  recover  that  sum.  Nothing  was  said  at 
the  trial  about  the  discount  of  12/.  per  cent,  in  favour  of  bills  on 
England.  But  if  the  arbitrator  made  his  determination  on  that 
ground,  I  think  he  has  done  right  in  taking  that  as  a  benefit  on 
the  other  side.  And  it  is  not,  as  was  argued,  giving  the  under- 
writer the  benefit  of  the  market ;  for  he  is  only  answerable  for 
bringing  the  money  home ;  and  in  so  doing  he  is  liable  to  the 
charges,  and  entitled  to  the  advantages  of  it.  However,  if  the 
Court  should  be  of  opinion  that,  upon  the  justice  of  the  casex 
nothing  is  due,  they  ought  not  to  send  this  down  to  be  re-tried 
merely  on  a  point  of  form. 

As  to  the  agency,  this  is  one  of  the  clearest  lases  that  ever 
came  before  the  Court.  When  the  owners  were  informed  that 
the  goods  had  got  into  the  hands  of  Crudcn,  they  made  no  ob- 
jection ;  they  applied  to  Cruden's  correspondent  here  in  order 
to  obtain  payment  of  their  proportion :  and  they  afterwards 
made  applications  to  Cruden  himself  when  he  came  to  England: 
this  is  in  every  stage  adopting  his  acts,  and  it  is  admitting  him 
as  their  agent. 

Then  the  only  question  which  remains  is  of  general  conse- 
quence, Whether  the  owners  are  entitled  to  recover  as  for  a 
total  loss  ?  It  is  true  that  the  owners  are  not  bound  to  abandon; 
there  never  was  a  case  which  determined  that  they  were;  on  the 
contrary,  all  the  cases  have  said  that  where  they  are  entitled  [15  East. 
to  abandon,  if  any  part  of  the  property  exists,  they  have  the  5S9 '* 
option  whether  they  will  abandon  it  or  not.  A  total  loss  is 
of  two  sorts :  one,  where  in  fact  the  whole  of  the  property 
perishes ;  the  other,  where  the  property  exists,  but  the  voyage  is 
lost,  or  the  expense  of  pursuing  it  exceeds  the  benefit  arising 
from  it.  I  am  of  the  same  opinion  with  my  brother  JsbAurst, 
that,  where  the  voyage  is  lost,  but  the  property  is  saved,  the 
owners  have  an  option  to  abandon;  bat  that  unless  they  do  elect 
to  abandon,  it  is  only  an  average  loss.  Whether  many  years  ago 
it  might  not  have  been  wiser  for  the  Courts  to  have  determined 

6  tktt. 


Edie. 
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1787*  that  the  owners  should  not  in  any  case  abandon  where  the  pnv 
perty  did  exist,  is  not  for  our  consideration.     About  the  year 

against  J 745  that  question  was  determined  after  much  deliberation: 
but  still  unless  the  owners  do  some  act,  signifying  their  intention 
to  abandon,  it  is  only  a  partial  loss.  The  case  cited  by  the  defend- 
ant's counsel  does  not  apply  here.  It  was  no  part  of  the  con- 
sideration of  the  Court  there,  whether  the  event  which  happened 
in  the  outward-bound  voyage  should  entitle  the  assured  to  re- 
cover as  for  a  total  loss:  but  the  ground  of  that  decision  was, 
that,  in  the  homeward-bound  voyage,  the  ship  was  captured  and 
condemned,  which  occasioned  a  total  loss.  The  only  question 
there  was,  whether  the  owners,  by  the  act  of  shifting  the  goods 
from  one  ship  to  another,  had  precluded  themselves  from  reco- 
vering on  the  policy  ?  But  in  that  case,  as  the  assured  had  done 
every  thing  for  the  benefit  of  the  cargo,  the  Court  thought  they 
were  entitled  to  recover. 

Then  the  only  point  to  be  considered  is,  whether  this  doctrine 
will  be  productive  of  any  uncertainty  ?  if  it  would,  that  would 
be  a  sufficient  reason  in  a  new  case  for  not  adopting  it.  But,  in 
my  opinion,  a  contrary  decision  would  be  productive  of  infinite 
uncertainty.  For  it  would  leave  open  a  very  vague  question, 
namely,  what  time  the  assured  should  be  allowed  to  abandon.  If 
it  can  extend  fo  three  years,  there  is  no  reason  why  it  should  not 
to  a  much  longer  period.  But  no  uncertainty  can  follow  from 
this  determination ;  for  our  opinion  is,  that  when  the  account 
of  a  loss  has  reached  the  assured,  they  must  make  their  election 
whether  they  will  abandon  or  not ;  if  they  do,  they  must  give 
notice  of  their  intention  to  the  underwriters  within  a  reasonable 
time.  If  they  act  otherwise,  they  cannot  be  permitted  at  any 
subsequent  period  to  change  the  partial  into  a  total  loss* 

The  Court  then  observed,  that,  as  a  verdict  had  been  entered 
under  a  mistake,  it  must  be  altered,  and  a 

Nonsuit  entered. 


Tnufay,  Seward  aeainst  Baker. 

Ftk  6th.  ° 

A  general     HpHIS   was  an  action   upon  promises   for  petit   customs* 
nnpt  Thc  plaintiff,  in  the  twelve  first  counts  of  the  declaration, 

will  lie  fur  claimed  several  duties  by  a  prescriptive  right  under  thc  mayor 
and  burgesses  of  Southampton;  the  five  last  counts  stated  general- 
ly, that  the  defendant  was  indebted  in  a  certain  sum  for  tolls  and 

duties; 
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*  . 

duties  ;  and  that  he  promised  to  pay,  feV.   To  these  counts  the     1787* 
defendant  demurred,  and  shewed  the  following  causes :  that  it  — — 

*^  qvw  Attn 

does  not  appear  by  those  counts,  or  any  or  either  of  them,         imtt 
what  tolls  or  duties  are  meant  to  be  claimed  or  demanded,  and     Baker* 
for  that  the  said  plaintiff  hath  not,  in  and  by  those  counts,  or 
any  or  either  of  them,  shewn,  or  set  forth,  what  tolls  or  duties 
are  payable  in  particular  for  any  specific  goods  imported  in  the 
maimer  in  those  respective  counts  mentioned ;  or  how,  or  why, 
such  tolls  became  and  are  payable ;  nor  hath  shewn  that  any 
goods  liable  to  the  payment  of  tolls  or  duties  have  been  imported 
by  the  said  defendant ;  and  for  that  the  said  plaintiff  hath  not 
in  and  by  those  counts,  or  any  or  either  of  them,  shewn  any 
right  or  title  in  himself,  by  grant,  prescription,  or  ownership 
of  the  said  port,  or  any  part  thereof,  or  by  any  other  means 
whatsoever,  to  claim,  demand,  have,  and  receive,  any  tolls  or 
duties,  for  any  kind  of  goods  imported  as  aforesaid;  and  for 
that  it  does  not  appear  to  the  Court  here,  nor  is  it  averred  in 
and  by  those  counts,  or  any  or  either  of  them,  that  the  said 
tolls  and  duties  thereby  claimed,  are  reasonable  tolls  and  duties; 
and  for  that  those  counts,  and  each  and  every  of  them,  are, 
and  is,  much  too  general,  and  do  not  contain  any  certain  claims 
or  demands  so  described  as  to  enable  the  said  defendant  to 
answer  or  defend  himself  against  the  same ;  and  the  said  last- 
mentioned   counts  are,  and   each  and  every  of  them  is,  in 
various  other  respects,  defective,  insufficient,  and  informal,  &c. 
Bower y  in  support  of  the  demurrer,  observed  that  it  was  an 
indisputable  rule  in  pleading,  that  the  declaration  must  shew  a 
title  in  the  plaintiff  to  a  common  intent.     And  where   the 
plaintiff  claims  any  thing  in  derogation  of  the  common  rights 
of  the  subject,  he  must  shew  how  he  claims  it.     Less  certainty 
perhaps  is  sufficient  where  the  right  to  the  thing  claimed  lies 
within  the  knowledge  of  both  parties :  but  where  the  right  is 
only  known  to  the  plaintiff,  a  general  indebitatus  assumpsit  will 
not  lie.  10  Co.  77.  a.     He  admitted  that  port  duties  from  their 
nature  imported  a  right  in  some  person  :  but  he  insisted  that  on 
these  counts  it  did  not  appear  to  whom  these  duties  belonged. 
The  defendant  could  not  possibly  know  that  they  had  been  de- 
mised to  the  plaintiff.  In  the  case  of  goods  sold  and  delivered, 
an  indebitatus  assumpsit  is  sufficient,  because  the  declaration 
states,  that  they  are  sold  and  delivered  at  the  special  instance  and 
request  of  the  defendant ;  so  that  such  a  claim  must  be  within 
the  defendant's  knowledge,  and  then  it  becomes  a  good  ground 

for 


Seward 
against 


618  CASES  ik  HILARY  TERM, 

1787.  for  an  implied  assumpsit.  This  case  cannot  be  governed  by  that  of 
The  Major  of  Tarmoutb  v.  Eaton  (a),  where  the  Court  held  that 
such  a  right  as  the  present  may  be  prescribed  for ;  because  here 
Bakei.  the  plaintiff  has  not  set  out  any  prescriptive  right  in  these  counts. 
If  this  had  been  a  general  demurrer,  it  would  perhaps  have  ad- 
mitted the  promise,  according  to  the  case  of  The  Mayor  of  Exeter 
v.  Trimlet  (i)  ,•  there  the  Court  said,  "  wc  give  no  posithe 
"  opinion  as  to  the  second  count,  (which  was  a  general  indeMta- 
"  tus  assumpsit  for  petit  customs,)  but  we  incline  to  think  that 
"this  is  also  well  enough  upon  a  general  demurrer}"  but  it 
does  not  follow  that  it  would  have  been  good  oa  a  special  de- 
murrer j  and  indeed  the  very  reverse  is  fairly  to  be  inferred  from 
the  language  of  the  Court.  For  there  are  many  things  good  on  a 
general,  which  cannot  be  supported  on  a  special  demurrer.  And 
it  is  observable  that,  in  all  former  cases,  the  plaintiff  has  shewn 
some  title,  and  the  question  has  been  upon  the  sufficiency  of 
that  title :  but  in  the  present,  no  title  whatever  is  shewn. 

Marshall,  contra,  was  stopped  by  the  Court. 

Ashhurst,  J.  It  has  been  the  constant  practice  since  my 
time  to  declare  for  tolls  in  this  general  way;  and  it  is  cer- 
tainly the  most  beneficial  way  for  the  plaintiff,  and  does  not 
subject  him  to  be  turned  round  on  every  captious  objection.  In 
the  case  cited  from  Wilson  there  was  no  occasion  for  the  Court 
to  give  any  opinion  whether  the  declaration  would  have  been 
good  on  a  special  demurrer,  because  that  was  a  case  of  general 
demurrer. 

Buller,  J.  The  practice  has  been  universal  to  declare  in 
this  manner,  first  by  a  special,  and  then  by  a  general,  count 
The  objections  have  been  artfully  divided  in  the  special  causes, 
but  they  are  all  resolvable  into  one,  which  is  the  real  ques- 
tion, whether  a  general  indebitatus  assumpsit  will  lie  for  tolls  ? 
And  on  that  point  the  cases  are  all  one  way*  Supposing  an 
actual  promise  had  been  made,  there  could  have  been  no  doubt 
but  that  this  form  of  declaring  would  have  been  proper.  Then 
if  an  actual  promise  would  maintain  this  action,  an  implied  one 
will  likewise  do  so  :  the  declaration  is  therefore  good  in  form, 
for  the  Court  cannot  see  on  the  record,  whether  there  has  been 
an  express  or  implied  promise.  The  great  objection  which  has 
been  raised  is,  that  this  claim  is  against  common  right,  and 
therefore  that  the  plaintiff's  title  must  be  plainly  shewn.    But 


(«)  %  Bwr.  uoa.  W  a  WUu  95. 

there 
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there  are  many  cases  where  thai  is  not  necessary;  such  as  the     17*7. 
06C  of  a  fine  for  ah  admission  to  copyhold  lands ;  there  the  ■ 

plaintiff *s  title  as  lord  is  not  set  forth  in  the  declaration,  and  yet  S™£* 
it  has  always  been  held  that  an  indebitatus  assumpsit  will  lie  far  Baku. 
fines.  Artie  v.  Grants  Dough  6q$»  Evelyn  v.  Chichester,  3  Burr. 
1717.  So  also  indebitatus  assumpsit  will  lie  for  the  profits  ofi 
an  office.  And  yet  in  these  cases  the  Courts  are  not  informed. 
on,  the  record  what  the  plaintiff's  tide  is  ;  neither  is  it  wilfcui 
tiW  defendant's  knowledge  on  what  title  he  means  to  rely. 

Judgment  for  the  plaintiff* 


Winch  against  Keeley.  7w*r, 

Feb.  6th. 

TNDESITATUS  assumpsit  for  work  and  labour,  money  The  ^ 
paid,  laid  out,  and  expended,  money  lent,  and  on  an  account  «««»<*  of  a 

«*»«_*!  C'109C  >n  ae- 

rated, tion,  who 

Pleas,  1  st,  Non  assumpsit.  2dly,  That  after  the  day  of  making  {jJJgJJJ1*  * 
the  promises,  &c.  the  plaintiff  became  a  bankrupt,  &c.  and  that  may  sue  the 
Ms  commissioners  assigned  over  his  effects  to  the  assignees,  BV.  JfblSt 
by  virtue  of  which  he  the  defendant  is  chargeable  to  pay  the  *  d* 
fcims  of  money  mentioned  in  the  declaration  to  the  assignees,  a  debt  due 
Vc.    3dly,  Set-off  for  goods  sold  and  delivered*  money  paid,  %£^m 
laid  out,  and  expended,  money  lent,  and  for  money  due  on  an  trustee  for 
•count  stated.  «£* 

The  replication  admitted  the  matters  contained'  in  the  2d  plea  pj*  wrf» 
to  be  true;  and  as  to  all  the  promises  in  the  declaration  men*,  mentofhis 
tbned,  and  all  the  sums  therein  contained,  except  as  to  73/.  f^by 

'  *  '~      his  commis- 

12/.  $d.  parcel,  &c.  the  plaintiff  acknowledged  that  he  would  sionen. 
not  further  prosecute.    Then    the  replication  proceeded  as  ^^^ 
follows;  and  as  to  that  sum,  he  says  that,  before  the  time  that  Jrafa.409. 
the  plaintiff  became  a  bankrupt  in  manner  and  form  as  the  653.  $B.k 
dfefendant  hath  in  his  said  plea  alleged,  the  said  defendant  was  p-  *% 
indebted  to  him  the  said  plaintiff  in  the  several  sums  of  money 
ki  the  said  declaration  mentioned,  and  that  he  .the  said  plaintiff 
%as  also  indebted  to  the  said  defendant  in  certain  other  large 
turns  of  money ;  and  that  upon  an  account  fairly  and  justly 
taken  between  the  said  plaintiff  and  the  said  defendant  there 
was  then  due  and  owing  from  the'  defendant  to  him  thp  said 
plaintiff,  on  the  balance  of  such  account,  the  sum  .of  73/.  12/. 
pd9  for  and*  on  account  of  the  several  sums  of  money  in.the 

third 
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1787.     third  and  fourth  counts  of  the  said  declaration  mentioned, 
■  over  and  above  all  sums  of  money  whatsoever  due  and  owing 

^J^J     from  the  said  plaintiff  to  the  said  defendant,  that  is  to  say,  at 
Keelet.    Westminster  aforesaid ;   and  the  said  plaintiff  farther  saith.  that 
he  the  said  plaintiff,  before  the  time  that  he  became  and  was  a 
bankrupt  in  manner  and  form  as  in  the  said  plea  mentioned, 
to  wit,  on  the  20th  of  October  1785,  at  Westminster  aforesaid, 
in  the  said  county,  became  and  was  justly  indebted  to  one  Jtstpb 
Searle  in  a  large  sum  of  money,  to  wit,  in  the  sum  of  73/.  1 2/.  9^ 
And,  being  so  indebted,  he  the  said  plaintiff  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  and  before  he  became  a  bank- 
rupt, to  wit,  at  Westminster  aforesaid,  in  the  county  aforesaid, 
by  his  certain  deed  poll,  sealed  with  the  seal  of  him  the  said 
plaintiff,  which  said  deed  he  the  said  plaintiff  brings  here  into 
court,  the  date  whereof,  &? c.  in  consideration  of  the  said  sum  of 
money  so  as  aforesaid  due  and  owing  from  him  the  said  plaintiff 
to  the  said  Joseph  Searle,  did  bargain,  sell,  assign,  and  transfer  to 
the  said  Joseph  Searle  the  said  sum  of  73/.  12/.  yd.  parcel  of  the 
money  in  the  said  declaration  mentioned ;  To  hold  the  same  to 
the  said  Joseph  Searle  from  thenceforth  to  his  own  proper  use, 
under  a  certain  proviso  therein  and  hereinafter  mentioned;  and 
did  thereby  constitute  and  appoint  the  said  Joseph  Searle  his 
true  and  lawful  attorney  irrevocably,  and  did  give  and  grant  unto 
him,  his  executors  and  administrators,  full  power  and  authority 
in  his  name,  to  the  only  proper  use  and  behoof  of  the  said 
Joseph^  to  ask,  demand,  and  sue  for,  the  aforesaid  sum  of  7jt 
1 2/.  gd.  Provided  always,  that  if  he  the  said  plaintiff,  his  exe- 
cutors or  administrators,  should  well  and  truly  pay,  or  cause  to 
be  paid,  unto  the  said  Joseph  the  said  sum  of  73/.  1 2s.  <fd.  so  doe 
and  owing  to  him  as  aforesaid,  within  two  calendar  months  after 
the  date  of  those  presents,  then  the  said  deed-poll,  and  every 
article  and  clause  therein  contained,  should  be  void  ;  as  by  the 
said  deed-poll,  relation  being  thereunto  had,  may  more  fully  ap- 
pear.    And  the  said  plaintiff  further  saith,  that  he  did  not,  at 
any  time  within  the  space  of  two  calendar  months  after  the  date 
of  the  said  deed,  pay  to  the  said  Joseph  the  said  sum  of  73/.  \2s.gL 
so  due  and  owing  to  him  as  aforesaid,  but  that  the  same  hath  from 
thence  hitherto  remained  due  and  unpaid  from  the  said  plaintiff 
to  the  said  Joseph  ;  and  that  the  original  writ  in  this  suit  was  sued 
out  in  the  name  of  him  the  said  plaintiff  for  and  on  the  behalf  of 
the  said  Joseph  Searle,  and  for  the  purpose  of  enabling  the  said 
Joseph  Searle  to  receive  the  said  sum  of  73A  \%s.  $d.  parcel  of 

*  the 
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the  said  sums  in  the  said  declaration  mentioned,  according  to  the     1 787. 
form  and  effect  of  the  said  deed  poll,  and  not  for  the  benefit,  use, 


Winch 


or  behoof,  erf  the  said  plaintiff,  that  is  to  say,  at  Westminster  afore-        ™£t 
said,  in  the  county  aforesaid ;  and  this  he  is  ready  to  verify,    K«iley. 
wherefore  he  prays  judgment,  feV.  as  to  the  said  73/.  12/.  yd. 
To  this  replication  there  was  a  general  demurrer  and  joinder. 

Morgan  in  support  of  the  demurrer,  contended  that  this  debt, 
being  a  chose  in  action,  could  not  be  assigned.  Co.  Litt.  214.  a. 
a  Rd.  Abr.  45.  F.  6.  Although  the  king  by  his  prerogative 
may  assign  a  chose  in  action,  yet  his  grantee  cannot.  Gro.  Eliz. 
j  8o.  Bills  of.  exchange  are  assignable  by  the  law  of  merchants : 
but  promissory  notes  can  only  be  assigned  under  the  3  &  4  Ann. 
t9  9.  which  shews  that  at  common  law  they  could  not.  That 
being  the  law  generally,  that  inconvenience  will  result  from 
permitting  persons  subject  to  the  bankrupt  laws  to  assign  over 
their  effects  to  particular  creditors  on  the  eve  of  a  bankruptcy* 

Lawrence,  contrd>  did    not   dispute    the  general  principle; 
and  admitted  that  if  the  action  had  been  brought  in  the  name 
of  Searle,  those  cases  would  have  applied  ;  and  that  this  assign* 
meat  could  not  have  been  supported  if  it  had  been  fraudulent. 
But  he  observed  that  the  question  here  was,  whether  a  chose  in 
fltffatcan  be  assigned  for  an  antecedent  debt,  so  that  the  assignee 
may  recover  on  it  in  the  name  of  the  assignor.    The  cases  cited 
only  prove  that  the  action  cannot  be  maintained  by  the  assignee. 
It  cannot  now  be  disputed  that  Courts  of  equity  will  protect  a 
chose  in  action  when  assigned ;  and  Courts  of  law  have  frequently 
permitted  the  assignee  to  sue  in  the  name  of  the  assignor.     A  [6T.R.*;.] 
Court  of  equity  has  held  such  an  assignment  to  be  good,  even 
though  the  assignor  afterwards  became  a  bankrupt.     Unvnn  v. 
OBvor,  cited  by  Lord  Mansfield,  in  1  Burr.  48 1 .    Ex  parte  Byas, 
I  AtL  124.     If  then  such  an  assignment  be  good  in  a  Court  of 
equity,  the  only  question  is,  whether  or  not  this  Court  will  take 
notice  of  such  a  trust.    Now  Courts  of  law  have  taken  notice  of 
trusts  in  many  instances.     In  the  case  of  Bottomley  v.  Brooke  (a)9  [2  Taunt. 
which  was  debt  on  bond,  the  defendant  pleaded  that  the  bond  ^Eatt  86j 
was  given  for  securing  xoo/.  lent  to  the  defendant  by  one 
JL  Chancellor,  and  was  given  by  her  direction  to  the  plaintiff 
in  trust  of  her,   and  that  E.   Chancellor,   before   the  action 
b*Mght,  was  indebted  to  the  defendant  in  more  money  than 
the  amount  vf  the  bond :  to  this  there  was  a  demurrer,  which 

(a)  Jlf.  %%  G.  3.  C.  B.    Vide  %  Black.  Rep.  1171. 

▼oL.  I.  T  t  was 
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1 787.     was  withdrawn  by  the  advice  of  the  Court.    So  that  the  Court 
there  did  not  look  to  the  person  legally  entitled,  but  to  her  who 

Y™w  was  beneficially  interested  in  the  bond.  The  authority  of  this 
Kielzy.  case  was  afterwards  recognised  in  that  of  Rudge  v.  Birch  (a) 
in  this  Court,  where,  to  debt  on  bond  the  defendant  pleaded, 
that  the  bond  was  given  to  the  plaintiff  in  trust  for  A.  for  a  debt 
due  from  the  defendant  to  A. :  and  that  A.  at  the  time  of  ex- 
hibiting  the  plaintiff's  bill  was  indebted  to  the  defendant  in 
more  money.  The  plaintiff  demurred,  and  the  Court,  on  the 
authority  of  the  case  of  Bottomley  v.  Brooke,  held  this  to  be  a  good 
plea.  It  has  likewise  been  since  recognized  in  Webster  v. 
Scales  (b),  where  it  was  held  by  the  Court  that  a  bankrupt's 
interest  as  a  trustee  was  not  assignable  by  the  commissioners. 
Immediately  on  this  assignment  the  plaintiff  became  a  mere 
trustee  ;  if  so,  this  case  falls  within  the  principle  of  that  of 
Webster  v.  Scales.  For  by  the  1  Jac.  1.  c.  15.  s.  15.  the  com- 
missioners are  only  empowered  to  assign  those  things  which 
are  for  the  benefit  of  the  bankrupt.  Therefore  this  debt  could 
not  pass  under  the  assignment  from  the  bankrupt's  commis- 
sioners to  his  assignees ;  because,  when  recovered,  it  cannot  be 
applied  to  the  bankrupt's  benefit. 

Morgan  in  reply.  There  is  no  doubt  but  a  chose  in  *a** 
may  be  assigned  in  equity  \  but  the  question  here  is,  whether  it 
can  be  so  assigned  in  a  Court  of  law.  In  Bottomley  v.  Brooke,  Ac 
parties  had  only  done  what  they  lawfully  might ;  the  bond  was 
originally  given  to  the  plaintiff  for  the  benefit  of  Mrs.  Chancellor i 
and  on  an  account  between  her  and  the  defendant  she  would 
have  been  found  indebted  to  him :  but  no  question  there  arose 
concerning  the  assignment  of  a  chose  in  action.  In  the  case  of 
Rudge  and  Birch  the  plaintiff  was  a  trustee:  but  here  the  plain- 
tiff is  not  to  be  considered  in  that  light ;  because  he  was  the 
original  debtor,  and  unless  he  could  assign  a  chose  in  action,  hif 
interest  in  the  bond  is  now  vested  in  his  assignees. 

Ashhurst,  J.  The  cases  which  have  been  cited  by  the 
plaintiff's  counsel  go  a  great  way  in  determining  this  question. 
It  is  true  that  formerly  the  Courts  of  law  did  not  take  notice  of 
an  equity  or  a  trust ;  for  trusts  are  within  the  original  jurisdiction 
of  a  Court  of  equity  :  but  of  late  years,  it  has  been  found  pro- 
ductive of  great  expense  to  send  the  parties  to  the  other  sid^of 
the  Hall ;  wherever  this  Court  have  seen  that  th»  j  usace  of  die 
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case  has  been  clearly  with  the  plaintiff,  they  have  not  turned  him     1787. 
round  upon  this  objection.     Then  if  this  Court  will  take  notice  ■ 
of  a  trust  why  should  they  not  of  an  equity  ?     It  is  certainly     ^7" 
true  that  a  chose  in  action  cannot  be  strictly  be  assigned :  but  this    Kaiuv. 
Court  will  take  notice  of  a  trust,  and  consider  who  is  beneficially 
interested ;  as  in  Boitomley  v.  Brooke,  where  the  Court  suffered  the 
defendant  to  set  off  a  debt  due  from  Mrs.  Chancellor  in  the  same 
manner  as  if  the  action  had  been  brought  by  her.     The  only 
difference  between  that  case  and  this  is,  that  there  the  plaintiff 
himself  was  not  originally  interested  in  the  debt,  but  this  plain*   , 
tiff  was :  but  that  does  not  make  any  essential  difference,  be- 
cause if  it  be  once  established  that  this  Court  will  take  notice  of 
trusts,  it  is  immaterial    whether  the  person  who  sues  were 
originally  a  trustee  or  afterwards  becomes  so.    Nor  is  it  ma- 
terial at  what  time  they  became  a  trustee ;  for  whether  he  be* 
came  such  by  the  assignment,  or  was  so  originally,  it  is  sufficient 
to  say  that  he  is  a  trustee  now,  and  as  such  has  a  right  to  main- 
tain this  action.     If  this  had  been  a  fraudulent  assignment,  it 
would  have  raised  a  different  question :  but  on  these  pleadings 
k  must  be  taken  to  have  been  assigned  for  a  valuable  considera- 
tion.   The  case  of  Webster  and  Scales  is  in  point ;  and  on  the 
authority  of  that  and  on  the  other  cases  cited,  I  am  of  opinion 
that  the  plaintiff  may  recover. 

Buller,  J.  This  action  is  brought  in  the  name  of  the 
assignor  of  this  bond j  and  therefore  it  does  not  involve  in  it  the 
question  whether  a  chose  in  action  may  be  so  assigned  as  to  give  a 
legal  title  to  the  assignee.  The  plea  only  says,  that  the  plaintiff 
is  become  a  bankrupt,  and  that  this  debt  is  transferred  to  his 
assignees j  the  answer  to  that  is,  that  this  is  a  debt  due  in  form 
to  the  plaintiff,  but  in  substance  to  a  third  person ;  and  there- 
fore it  is  not  such  a  debt  as  passed  under  the  commission ;  if 
not,  it  is  still  in  the  plaintiff,  and  he  is  entitled  to  maintain  this 
action.  The  statute  of  the  1  Jac.  1.  c.  15.  only  says  that  such 
debts  are  to  be  assigned  as  are  for  the  benefit  of  the  bankrupt. 
This  construction  was  put  upon  the  statute  soon  after  it  passed 
in  a  case  in  March  38 ;  where  it  was  held  that  such  things  as 
the  bankrupt  held  as  trustee  did  not  pass  under  the  commission. 
Here  it  must  be  taken  on  these  pleadings  that  this  debt  did  not 
pass  under  the  commission  ;  therefore  it  remained  in  the  bank- 
rupt, and  he  may  maintain  this  action. 

Judgment  for  the  plaintiff  (a). 

(0)  Vtd.  pott.  4  voL  341. 

T  t  2  South- 
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— ^  Southcote  against  Braithwaite. 

At  bail  in     "D  ULE  to  shew  cause  why  an  exontrttur  should  not  be  i 

wi^nde?0t  tcred  on  the  baU  F0**  in  crror>   *•  principal  having 

theprinci-    become  a  bankrupt  pending  the  writ  of  error,  and  haying  *b- 

Eot  emitted'  tein«d  his  certificate. 

J?*f  jj'v  .       C*wper  and  Piggatt  shewed  cause,  and  observed  that  this 

principal  be-  not  like  the  case  of  bail  to  the  action;  for  by  the 

pending  the  ease  judgment  is  affirmed.    They  cannot  surrender  the  fri* 

™ofenor.  cipal 

Chamhrty  c*ntrdy  contended  that  the  general  rule  was,  thl 
bail  are  entitled  to  be  relieved  before  they  are  fixed,  namdyt 
before  the  debt,  for  which  they  are  to  answer  conditional^ 
becomes  their  own.  Now  in  this  case  the  debt  is  not  ytf 
die  debt  of  the  bail,  because  judgment  is  not  yet  ifcranli 
The  principal  having  become  a  bankrupt,  the  debt  rovat  faH  • 
the  bail,  if  they  are  not  relieved,  and  they  cannot  prove  thit  ddft 
Wider  the  commission  against  the  principal. 

As&HtTRST,  J.  The  Court  will  never  order  an  ammfcr  ft 
be  entered,  but  where  the  bail  have  a  right  to  surrender  the 
principal.  But  that  is  not  the  case  with  bail  in  enor,  who 
have  not  the  alternative  of  surrendering  the  principal.  Alt 
though  the  principal  be  himself  discharged  by  hia  bankruptcy 
yet  the  plaintiff  may  have  recourse  to  the  bail* 

Bullbr,  J.  Where  there  are  bail  to  an  action,  and  the  psia> 
eipal  becomes  a  bankrupt  before  they  are  fixed,  they  eqgbt  ii 
strictness  to  surrender  the  principal,  who  being  a  bankrupt  wo*U 
be  immediately  entitled  to  be  discharged.  Therefore  the  Coort 
to  avoid  circuity  have  done  that  directly,  which  they  could  oaip 
otherwise  do  ipdireotry.  But  that  ia  never  done  in  finest 
of  bail  in  error,  because  they  cannot  surrender  die  prindpl 
at  alt 

Kik  discharge* 
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The  Kino  against  The  Church  wardetta  and  Overseers    '*** 

Of  MADDEEN.  Fn<kj> 

nPHE  following  order  was  returned  by  certiorari  from  the  tf&enaine 
■*  sessions  holden  for  the  county  erf  Cornwall:  £,"2*"" 

Upon  the  appeal  of  John  Hoikins  against  a  rate  for  the  relief  omitted  in 
of  the  poor  of  the  parish  of  Madder*,  hi  the  county  of  C&rntoaM,  JJ1^^ 
•he  following  notice  was  produced,  which  had  beeh  tarred  on  tf  th« p?°f. 
the  churchwardens  and  orerseers  of  Maiiern :   "I  do  hereby  ought  to*** 
«  give  you  notice*  that  I  do  intend  to  enter  into,  and  try*  stfch  JjJJ^J^ 
u  appeal  at  the  neat  general  quarter-sessions  of  the  peace  to  be  amend  it  by 

*  holden,  &c.  for  that  my  objection  to  the  said  rate,  or  asses*,  j^l^y 
u  ment,  and  my  reason  for  appealing  therefrom*  and  my  charg* 

u  ing  it  to  be  partial,  unfair,  unequal,  and  unjust,  is  that  yott 
«  hare  left  out  and  omitted  in  the  said  rate,  or  assessment,  tht 
u  name  of  the  Reverend  Wm.  B&rlase,  as  vicar  of  the  said  pari* 
u  of  Mmddem>  and  neglected  to  charge*  rate,  and  assess  him  for 

*  the  small  tithes,  dues*  obvefltions*  oblatioas,  and  offerings,  due 
u  and  payable  to  him  as  the  vicar  of  the  said  parish  of  Madder*, 
"  and  liable  to  be  rated  and  assessed  towards  the  relief  6f  the 
"  poor  of  the  said  parish  of  Madden,  at  the  time  of  making 
"  tht  said  rate  or  assessment,  and  for  some  time  before."  The; 
advocates  for  the  appellant  moved  to  quash  the  rate  for  At 
omission  stated  in  the  notice,  which  was  objected  to  by  Ae  ' 
advocates  for  the  parish  officers  who  were  respondents.  Th*y 
insisted  that  under  this  notice,  and  for  one  omission  onlyi  the 
Court  ought  and  were  bound  to  amend  the  same  ?  and  it  theft 
appeared  that  the  solicitor  for  the  appellant  had  omitted  to  gife 
may  notice  to  Wm.  Borlase  of  the  intention  of  adding  him  to  tht 
sue*  The  advocates  for  the  respondents  moved  the  dismisskMl 
Of  the  appeal  on  the  above  grounds ;  but  in  as  much  as  thdy 
did  hot  shew  to  this  Court  the  value  of  such  tithed,  whereby  they 
might  amend  the  said  rate,  if  notice  had  been  given,  this  Cdtift, 
for  such  omission  of  the  said  William  Borkst,  and  not  being  able 
in  this  case  to  amend  it,  do  quash  the  same  j  sftbjeet  howevet 
to  the  opinion  of  the  Court  of  King*  Bench. 

A  rule  had  been  obtained  to  shew  cattse  why  the  abdte  otd& 
t£  Sessions,  quashing  the  rate,  should  not  be  quashed ;  1st,  £*- 
taoso  no  notice  had  been  given  by  the  appellant  to  B&rkti  that 
Ibs  name  ought  to  have  been  added  to  the  rate  j  and  idly  Becaufc 
the  rate  itself  ought  to  have  been  amended,  and  not  quashed. 

(')  But  trhefe  a  panon  b  overcharged,  the  tfessiafi*  may  amend  (fee  rate,  under  the 
If  91*  fc  e,  38.  M.  v.  I*M.  tf  GiMfc*,  pott,  a  voL  613. 

Gibis 
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j 787.         Gibbs  now  shewed  cause.   As  to  the  first  objection:  no  notice 
■  was  necessary  to  be  given  to  the  person  whose  name  was  omitted; 

Th?aila°  **  statutc  *7  Geo.  *•  c*  38-  onl7  requiring  notice  to  be  given 
The  Over-  to  the  churchwardens  and  overseers.  In  answer  to  the  second, 
Madwn.  this  was  a  case  in  which  the  rate  could  not  be  amended.  It  was 
quashed  on  account  of  the  omission  of  a  person,  whose  name 
»  ought  to  have  been  inserted ;  and  if  he  had  been  added,  it  would 
necessarily  have  made  an  alteration  in  the  sum  to  be  paid  by  every 
person  rated.  Such  an  alteration  would  have  affected  the  whole 
rate,  in  which  case  the  statute  (0)  expressly  directs  the  justices 
to  set  aside  the  rate  itself.  In  R.  v.  St.  Catherines  Gloucester  (t)f 
the  owner  of  a  number  of  houses  had  been  rated  for  them  all  in 
gross,  and  the  sessions  on  appeal  quashed  the  rate,  because  the 
occupiers  should  have  been  rated  severally ;  on  a  motion  to  quash 
that  order,  because  it  was  contended,  the  sessions  should  have 
amended  the  rate  under  the  statute  17  Geo.  2.  c.  38.  /.  6.  by  in- 
serting those  persons  who  were  improperly  omitted;  Lord  Mam* 
field  said,  «  The  sessions  could  not  amend  it.  It  is  a  wrong  rate; 
"  persons  are  not  rated  who  ought  to  have  been,  and  the  inser- 
cc  tion  of  their  names  would  alter  the  other  assessments."  In  the 
case  of  The  King  v.  Sandwich  (c)  this  Court  held  that  the  sessions 
had  done  right  in  quashing  the  rate  ;  which  considerably  shakes 
the  authority  of  the  case  of  The  King  v.  Witney  (d).  If  the  ses- 
sions did  right  in  quashing  this  rate,  no  question  can  arise  hereoa 
the  value  of  Borlase*s  tithes ;  it  is  immaterial  what  the  value  was. 
Lawrence  and  Lambe  in  support  erf  the  rule.  First)  The 
notice  given  to  the  parish  officers  was  not  sufficient.  It  was 
determined  in  The  King  v.  Andover  (e)  that  no  person  codd 
be  added  to  a  rate,  to  whom  notice  had  not  been  given  :  now 
the  case  expressly  states  that  no  notice  was  given  to  Borlase. 
The  sessions  therefore  ought  either  to  have  dismissed  the  appeal, 
because  the  appellant  had  not  given  the  regular  notice,  so  as  to 
bring  the  question  under  their  consideration,  or  to  have  adjourn- 
ed the  appeal  according  to  the  directions  of  the  statute  (/).  As 
to  the  2d  question :  it  is  the  invariable  practice  of  the  sessions  not 
to  quash  the  whole  rate  on  account  of  the  omission  of  one  per- 
son, but  to  amend  it  by  adding  the  name  of  the  person  omitted. 
The  6th  section  of  the  17  G.  2.  c.  38.  enacts,  that  "on  all 
"  appeals  from  rates,  the  justices  shall  amend  the  same  W>  *och 
€C  manner  only  as  shall  be  necessary  for  giving  relief,  without 

(«)  17  G.  %.  c.  38.  *  6.        ( *)  7>.  16  G.  3.  B.  B.        (*)  2>m?/.  $41.  CsU.  10$. 
(4  4  Burr.  9634.  (#)  C#t«//.  55a  (J)  17  G.  a.  *  3S. «.  4. 

"altering 
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**  altering  such  rates  with  respect  to  other  persons  mentioned  in     17&7* 
"  the  same :  but  if  upon  an  appeal  from  the  whole  rate,  it  shall 


u  be  found  necessary  to  set  aside  the  same,  then  they  shall  order       *gaiagt 
«  a  new  rate  to  be  made."    If  this  had  been  an  objection  to  the    The  °™m 

teen  of 

whole  rate,  the  argument  on  the  other  side  would  apply :  but  Maddzkm. 
the  objection  is,  that  the  name  of  one  person  was  omitted  ;  his 
name  therefore  should  have  been  added  according  to  the  first 
part  of  the  6th  section  of  the  statute  ;  and  the  addition  of  his 
name  need  not  necessarily  have  made  an  alteration  in  the  sum  to 
be  paid  by  dvery  other  person  rated,  because  at  the  most  it 
would  only  have  raised  a  forger  sum.  Besides,  the  argument 
which  has  been  urged  against  the  rule  would  prevent  the  altera- 
tion of  every  rate,  in  every  case,  and  would  render  nugatory  the 
statute  of  17  Geo.  2.  c.  38.  which  was  passed  purposely  to  avoid 
so  much  trouble  and  expense.  This  construction  has  been  put 
on  the  statute  in  two  cases  before  this  Court,  namely,  The  King 
T.  Witney  (a),  and  Tie  King  v.  Ringwood(b).  And  though  the 
former  of  those  cases  was  sent  here  in  order  to  try  another 
question,  whether  stock  in  trade  was  rateable,  yet  the  Court 
determined  it  on  the  ground  that  the  sessions  ought  to  have 
amended  the  rate :  the  Court  there  held,  that  "  The  sessions 
"  ought  to  have  amended  the  rate  by  relieving  those  persons 
u  who  had  been  overcharged,  and  charging  those  who  had 
"  been  improperly  omitted."  And  in  the  latter  case,  Lord  Mans* 
JleJd  said,  "The  case  of  The  King  v.  Witney' was  determined 
"  upon  the  single  ground  that  the  justices  in  sessions  should 
(*  hot  have  quashed  the  whole  rate  ;  (which,  in  cases  where  it 
"  U  not  absolutely  necessary,  they  are  forbid  to  do  by  the  17  G. 
"  2.  c.  38.  x.  6.;)  but  should  have  amended  it  by  inserting  the 
u  particular  persons,  and  that  property,  which  was  omitted, 
u  and  which  they  thought  rateable."  These  authorities  go  ex- 
pressly to  shew  that  this  rate  should  have  been  amended  and 
not  quashed. 

Cur.  adv.  vult. 

Ashhurst,  J.  now  delivered  the  opinion  of  the  Court. 

There  have  been  two  objections  made.  First,  That  no  notice 
was  given  to  Borlase,  whose  name  was  omitted  in  the  rate,  idly, 
That  at  all  events  the  rate  should  not  have  been  quashed,  but 
amended.  As  to  the  first  of  these  objections  there  seems  to  be 
no  ground  for  it.  The  statute  17  G.  2.  c.  38.  says,  the  party 
aggrieved  may  appeal  to  the  next  quarter  sessions,  giving  rea- 

(o)  J  Burr.  2634.  (4)  Coxvf.  316. 
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1787.    sonablc  notice  to  the  churchwardens  or  overseer/  of  the  poor  of 
the  parish,  6sV.  and  says  nothing  of  any  other  person;  neither 


,Thew°  doos  *e  naturc  of  tte  CMC  require  it.  For  the  complaint  if 
The  Over-  against  the  churchwardens  and  overseers,  for  having  done  injus- 
Maddekn.  toe  to  the  rest  of  the  parish  by  their  having  left  out  persons 
who  ought  to  be  rated,  and  by  those  means  imposed  a  greater 
burthen  on  those  who  are  rated  than  they  should  have  done.  It 
then  becomes  their  business  to  take  proper  steps  to  gain  all  ne- 
cessary information ;  and  there  is  still  less  occasion  for  giving 
notice  to  the  individual,  if  the  justices  ought  to  guasb  the  rate, 
and  make  a  new  one. 

As  to  the  second  objection ;  we  are  of  opinion  that  the  justices 
have  done  right  in  quashing  the  rate.  For  though  this  is  the 
case  only  of  a  single  person  omitted,  it  is  impossible  to  draw  the 
line  j  and  it  might  as  well  be  the  case  of  fifty,  which  would  im- 
pose upon  the  rest  of  the  parish  a  greater  burden  than' they  bught 
to  bear.  And  it  is  not  enough  to  say,  that  the  more  money  if 
raised  by  the  rate,  the  longer  it  will  last ;  for  it  may  be  an  in- 
convenience to  many  persons  to  pay  at  onoe  double  the  nm» 
which  is  necessary  to  be  raised  for  the  immediate  purposes  of  the 
parish.  The  case  of  The  King  against  The  Churchwardens  of  Saint 
Catherine's  Gloucester,  is  in  point.  There  the  objection  to  the 
rate  was  the  leaving  out  of  the  late  Mr.  Pit?*  tenants,  for  which 
the  sessions  quashed  it.  The  Court  said  the  justices  had  dene 
right $  for  if  all  proper  persons  had  been  rated,  of  course  a  less 
sum  would  have  been  requisite  from  the  rest  of  the  palish. 
As  to  the  case  of  The  King  against  The  Inhabitants  of  Witney  (*); 
the  point  before  the  Court  was,  whether  stock  in  trade  ought 
to  be  rated.  The  Court  said  "  the  Sessions  had  not  stated  what 
"  the  stock  in  trade  was,  or  what  it  was  that  the  rate  had  taxed, 
"  or  whether  the  persons  rated  had  any  stock,  or  what  that  stock 
"  in  trade  was,  nor  any  particular  description  what  trade  was 
"  meant."  The  Court  indeed  is  made  to  say  further,  that,  00 
quashing  the  old  rate,  a  new  one  ought  to  have  been  made  :  but 
that  was  not  the  point  on  which  the  decision  turned.  And  in- 
deed it  may  seem  doubtful  whether  the  justices  are  the  ptoper 
persons  to  perform  this  office ;  as  the  consequence  of  adding  a 
new  set  and  description  of  persons  would  be,  that  a  great  many 
inquiries  must  be  made,  which  would  exceed  the  bounds  of  J*e 
justices'  sitting •,  and  besides,  the  party,  if  overrated*,  ought  to 
have  an  opportunity  of  appealing,  which  I  do  not  know  dot  he 

could 
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could  have  from  one  quarter-sessions  to  another.    The  making     1787. 
of  a  rate  is  in  its  nature  a  ministerial,  and  not  a  judicial  act.  For  ■ 

though  they  exercise  a  judgment  in  saying  he  ought  to  be  rated,     vitu$ 
yet  the  quantum  ia  a  matter  of  fact,  according  to  the  valueofthe  T^^m 
estate ;  against  all  which,  after  the  rate  is  made,  he  ought  to  Madder h, 
hare  the  liberty  of  appealing.    Therefore,  on  the  whole  we  are 

of  opinion  that  the 

Rule  must  be  discharged  (a). 

(«)  Vide  A.  v.  St.  Ague*  pott.  3  voL  481. 


Hartley  and  Others  against  Bateson  and  Others.     /?*% 

/TPHE  declaration  was  filed  in  Easttr  Term  last ;  the  defend*  a  pkistiff 
-*-    ant  pleaded  and  paid  money  into  Court  in  the  same  term,  j^jjj^^ 
The  issue  was  delivered  by  the  plaintiff  in  the  Trinity  Term  tin  the  tiate 
following,  with  notice  of  trial  for  the  6th  of  Juhj%  which  he  ^J^T 
countermanded  on  the  3d  of  July*    And  an  application  was  pay'"* . 
made  to  the  defendant's  attorney  for  the  amount  of  the  costs  cmut[  Mi- 
down  to  the  time  of  paying  the  money  into  Court,  with  an  offer  ^^^ 
to  allow  the  subsequent  costs,  and  settle  the  balance  whichever  wards  pro- 
way/  it  might  be ;  the  defendant's  attorney  refused,  insisting  %eAon1^ 

that  he  was  entitled  to  his  costs  from  the  commencement  of  the  I8  J-  *: 

408. 480. 

action.  a  B.  fc  P. 

On  which  the  plaintiff  obtained  a  rule  to  shew  cause  why  the  *6'] 
master  should  not  be  directed  to  tax  the  costs  of  the  plaintiff  to 
the  time  of  paying  the  money  into  Court,  and  the  defendant's 
costs  from  that  time  to  the  time  of  countermanding  the  notice 
of  trial ;  and  why  the  defendant  should  not  pay  the  balance  to 
the  plaintiff. 

Lawrence y  against  the  rule,  cited  Sayer  196. 

Russell  in  support  of  it. 

Per  Curiam.  On  inquiring  of  the  Master,  it  appears  to  be 
the  constant  and  regular  practice  that  the  plaintiff  is  entitled  to 
have  his  costs  to  the  time  of  paying  money  into  Court,  and  the 
defendant  all  his  subsequent  costs* 

Rule  absolute  (a). 

(«)  Vane  ▼.  Mubtll,  Barn*  0&4-  Griffith*  v.  frVJiams,  pott.  71a  But  if  oil  the 
trial  a  juror  be  withdrawn,  each  party  must  pay  his  own  costs,  though  money  has  been 
paid  into  Court.  Sto&nrt  v.  Johnston,  post.  3  vol.  657.  So  if  the  application  be  not 
made  before  trial    Stevrnnm  v.  TVraV,  post.  4  vtl.  10. 

v  Rob, 
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Friday,    Roe,  on  the  Demise  of  Nightingale  and  Mart 
*<*.9*-  his  wife,  against  Quartley   and  Constantia 

his  Wife. 

A  devise  to  Tj^JECTMENT  for  premises  in  Buckingham,  on  the  demiie 
KnlSflL-  of  Nightingale  and  wife,  laid  26th  December  1784,  and 

band  and  tried  by  consent  in  London,  at  the  last  Sittings,  before  Butter, 
devise*  to  Justice.  Verdict  for  the  plaintiff,  subject  to  the  opinion  of  the 
such  person  Court  on  a  case  which  stated  in  substance  as  follows  : 

is  answers  ^        #.«'••  • 

the  descrip-  Charles  Blunt,  being  seised  in  fee  of  the  premises  in  question, 
toLl^  by  a  codicil  to  his  wiU  devised  the  same  « to  He>ter  Read,  daugh- 
samely,  a  cc  ter  of  Walter  Read,  and  to  the  heirs  of  her  body  for  ever,  and 
and  if  no  '  "  for  default  of  such  issue  then  to  such  child  or  children  as  the 
preceding     «  wjfe  0f  jfr^^  j^eaj  ;8  now  ens;ent  with,  and  to  the  heirs  of  the 

given  to  the  «  body  or  bodies  of  such  child  or  children,  and  for  default  of 

ta«her*nd     u  such  issuc  to  thc  right  hcir  of  Walter  Read  and  Mary  his  wife 
such  child     c«  for  ever."     Hester  Read  entered  on  the  death  of  the  testator, 
■  purchaser,  and  afterwards  and  before  the  day  of  the  demise  died  seised, 
\jBMP.   without  issue,  intestate,  and  without  having  barred  thc  entail, 
leaving  Mary  Nightingale,  one  of  the  lessors  af  the  plaintiff,  her 
cousin  and  heir  at  law  on  the  part  of  the  father.     Both  Walter 
and  Mary  Read  died  in  the  lifetime  of  Hester.  Mary  Read,  who 
was  not  ensient  when  the  codicil  was  made,  nor  had  any  child 
afterwards,  died  before  her  husband  ;  he  married  again  and  had 
issue  of  that  marriage  one  child  only,  the  above  named  Con- 
stantia the  wife  of  Quartley.    The  question  for  the  opinion  of 
the  Court  is,  whether  the  plaintiff  is  entitled  to  recover  the 
whole  or  any,  and  what  part,  of  the  premises  ? 

Le  Blanc,  for  the  plaintiff,  after  observing  that  the  single 
question  arose  upon  the  last  limitation  over  to  the  right  heirs 
of  W.  and  M.  Read,  contended  that  Hester  Read  took  an  estate 
tail  to  herself,  with  a  contingent  limitation  in  fee  expectant  on 
the  event  of  W.  and  M.  Read  dying  in  her  lifetime  without 
leaving  any  other  child.  During  the  lives  of  W.  and  M.  Read 
this  limitation  was  contingent ;  and  on  their  deaths  it  vested 
in  Hester  as  a  purchaser,  no  antecedent  estate  having  been 
limited  to  her  ancestor.  1  Rep.  104.  Co.  Lit.  26.  b.  DoMgL 
490.  Then  if  Hester  took  by  purchase  and  not  by  descent, 
the  person  claiming  under  her  must  claim  as  her  heir,  which 
entirely  excludes  Conitantia,  who  is  a  sister  of  the  half  blood. 

Hester% 
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Hester,  who  was  living  at  the  time  of  the  death  of  W.  and     1787. 
M.  Read,  came  in  as  heir  at  law  to  them  both.     The  heirs  of  ' 


husband  and  wife  are  the  same  as  their  issue,  because  they       *£*rf 
are  but  one  person  in  law.     Where  a  joint  estate  is  made  to    Quart- 

LIT 

husband  and  wife  and  a  third   person,  the  husband  and  wife 
shall  have  but  one  moiety.    Co.  Lit.  187.  a.   Then  by  a  parity 
of  reason  the  same  distinction  must  take  place  between  the  right 
heirs  of  husband  and  wife  and  of  any  other  person.     A  limi- 
tation to  the  right  heirs  of  A.  and  B.  is  a  limitation  to  the  right 
heirs  of  each  of  them ;  but  the  heir  of  the  husband*  and  wife  is  the 
heir  of  both.    2  Ro.  Abr.  416.  F.  1.     1  Ro.  Rep.  238.    Dy.  99. 
I  Leon.  1 02.  If  that  distinction  be  well  founded,  Hester  took  the 
whole ;  because  at  the  time  of  the  death  of  W.  and  M.  she  was 
the  only  issue  of  that  marriage.     And  the  intention  of  the  tes- 
tator favors  this  argument ;  for  he  first  limited  the  estate  to 
Hester  the  only  child  of  W.  and  M.  then  in  being;  the  next 
object  of  his  bounty  was  the  child  with  which  Mary  might  be 
ensient ;  and  then  he  limited  it  to  the  right  heirs  of  W.  and 
M. ;  so  that  his  intention  manifestly  was  to  continue  the  estate 
in  the  heirs  of  both  W.  and  M.    If  this  construction  prevail, 
the  lessors  of  the  plaintiff  are  entitled  to  take  the  whole  estate. 
But  if  no  distinction  can  be  made  between  the  right  heirs  of 
husband  and  wife,  and  the  right  heirs  of  two  other  persons,  at 
least  the  lessors  of  the  plaintiff  are  entitled  to  a  moiety  of  this 
estate,  and  to  a  moiety  of  another  moiety.     For,  at  the  death 
of  her  mother,  Hester  was  entitled  to  one  moiety,  and  on  the 
death  of  her  father  to  half  of  another  moiety  as  co-heir  with  the 
sister  of  the  half  blood  \  so  that  she  took  three-fourths  of  the 
whole  estate.     And  he  cited  the  following  authorities  to  shew 
that,  in  cases  of  limitations  to  the  right  heirs  of  two  persons 
who  are  not  husband  and  wife,  the  heirs  take  as  tenants  in 
common  and  not  as  joint-tenants.     Lit.  Sect.  283.     Co.  Lit* 
188.  a.  5  Rep.  8.  a.   13  Rep.  57.  2  Ro.  Ab.  89.  G.  I. 

Partridge  for  the  defendant.  On  the  true  construction  of  this 
will,  and  the  circumstances  which  have  happened  subsequent  to 
the  death  of  the  testator,  the  lessors  of  the  plaintiff  are  not  en- 
titled to  any  part  of  the  premises ;  but  at  the  most,  only  to  a 
moiety.  First,  the  limitation  to  the  right  heirs  of  W.  and  M. 
did  not  vest  in  Hester,  it  being  too  remote ;  in  which  case  the 
lessors  of  the  plaintiff  are  not  entitled  to  any  part  of  these  pre* 
mises.  The  limitation  was  contingent,  depending  upon  the 
event  of  Hester*  1  outliving  her  parents:  but  being  to  take 

6  effect 
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1787.    effect  after  the  death  of  a  person  without  issue,  which  pcMh 
was  not  in  being  at  the  time  of  its  creation,  it  was  too  remote 


*?,*     to  tekc  cflfect    at  a11'     Ie  i8  laid  i6wn  in  *  *&m  Slm  *# 
Qua  it-    «  That  if  a  lease  be  made  for  life,  remainder  to  the  tight 

1,T#      «  heirs  of  J.  8.  there  being  no  such  person  as  J  8.  in  bdflg 
««  at  the  time  of  the  limitation,  but  such  a  person  is  after- 
«  wards  born  and  dies  during  the  life  of  die  tenant  for  life, 
«  nevertheless  the  limitation  over  is  void."    The  present  Hfflt- 
tation  is  still  more  remote  \  for  that  was  to  the  beir  of  a  person 
not  in  existence,  but  this  is  to  a  person  not  in  being,  and  ft 
bis  issue.    He  admitted  that  executory  devises  had  been  Car- 
ried beyond  this  line,  because  they  are  permitted  to  take  e Act 
within  twenty-one  years  after  a  life  in  being.    But  if  a  limita- 
tion can  take  effect  as  a  remainder,  the  Court  will  rather  con- 
sider it  as  such  than  as  an  executory  devise.     And  this  U  ad- 
mitted by  the  plaintiff's  counsel  to  be  a  contingent  remainder ; 
if  so,  Hester  was  not  so  seised  as  to  transmit  the  estate  to  her 
heirs,  and  then  the  title  of  the  lessors  of  the  plaintiff  falls  to  the 
ground.    In  Co.  Lit,  14.  b.  it  is  said  "  that  if  laiflPbe  given  td 
44  a  man  and  his  wife,  and  the  heirs  of  their  two  bodies,  rCmain- 
«  der  to  the  heirs  of  the  husband,  and  the  v  have  issue  a  son,  add 
"  the  wife  dieth,  and  he  taketh  another  wife  and  hath  issue  a  son, 
«  the  father  dieth,  the  eldest  son  entcteth  and  dieth  without  issue, 
«  the  second  brother  of  the  half-blood  6hall  inherit ;  because  the 
*'  eldest  son  by  his  entry  was  not  actually  seised  of  the  fee-simple, 
«  being  expectant,  but  only  of  the  estate  tail."  That"  shews  that 
the  remainder  did  not  take  effect  in  the  son  during  the  continu- 
ance of  the  estate  tail,  and  goes  the  whole  length  of  deciding  the 
present  case.   This  doctrine  was  recognized  by  Lord  Hardwidte 
in  Cumnngham  v.  Moody  (a).    The  limitation  therefore  to  the 
right  heirs  of  W.  and  M.  was  not  such  as  to  give  a  vested  in- 
terest in  it  to  Hester  during  her  life.     But  if  the  Court  should 
be  of  a  different  opinion,  it  will  then  be  necessary  td  consider 
the  effect  of  this  remainder.     With  respect  to  the  testator's  in- 
tention, it  seems  that  he  had  In  contemplation  the  possible  event 
of  tht*  family  dying  without  any  child,  and  his  intention  was 
to  limit  the  estate  to  their  heir  general.    For,  as  he  used  tech- 
nical words,  he  was  apprised  of  their  legal  import ;  therefore  by 
die  limitation  to  the  right  heirs  of  W,  and  Af.  he  did  not  mean 
to  confine  it  to  their  issue  only ; '  if  that  had  been  his  intention, 
lie  would  have  said  to  the  heirs  of  their  bodies.    But  by  the 

(«)  I  Ftx.  174. 
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words  right  heirs  he  meant  to  limit  the  estate  to  the  right  heirs     1787. 
ef  the  survivor  of  W.  and  M.  or  to  their  respective  heirs.    If  ■ 
the  former,  Constmtia  took  a  moiety  on  the  death  of  Walters      *?*, 
if  the  latter,  on  the  death  of  Mary,  Hester  took  one  moiety,  and    Quart- 
on  the  death  of  Walter^  Hester  and  Constantia  took  the  other 
moiety  as  joint  tenants ;  therefore  on  the  death  of  Hester,  Com* 
Stontia  took  the  whole  of  that  tnoiety  by  survivorship.    But  even 
if  that  argument  should  not  succeed,  at  all  events  Constantia  was 
entitled  to  a  fourth  part  as  co  heiress  with  her  sister, 

Ls  Blanc  in  reply.  The  statute  10  £3*  1 1  W.  3.  c.  16.  has  put 
posthumous  children  exactly  in  the  same  situationwith  children  in 
being  at  the  time.  Therefore  since  the  passing  of  that  statute  a 
Imitation  to  a  child  en  ventre  sa  mere  is  as  a  limitation  to  a  child 
in  being  \  so  that  the  limitation  over  was  not  too  remote  in  its 
creation.  And  independent  of  that,  this  is  a  contingent  remain- 
der, there  being  a  precedent  estate  to  support  it 5  it  must  take 
effect  as  such,  and  not  as  an  executory  devise;  and  it  vested  in 
Hester.  The  next  objection  is,  that  the  heirs  of  Hester  cannot 
lake,  because  she  was  never  seised  of  this  reversion :  but  this  is 
%  limitation  to  the  heirs  of  two  persons,  who  did  not  take  any 
dung  themselves  ;  in  which  case  their  heirs  take  as  purchasers, 
and  that  distinguishes  it  from  the  cases  cited  by  the  defendant's 
counsel,  where  the  ancestor  took  by  the  same   instrument; 

then  the  rule,  according  to  Sbeliefs  case  (a),  is,  that  the 
shall  take  by  descent.  If  the  Court  should  be  of  opinion 
with  the  plaintiff  on  this  ground,  the  only  remaining  question 
will  be  as  to  the  quantum  of  interest  which  the  lessors  shall  take. 
The  manifest  intention  of  the  testator  was  to  give  a  preference 
to  the  children  of  the  marriage.  It  is  admitted  by  the  defend* 
aatfr  counsel,  that  Hester  would  have  taken  the  whole,  if  the  tes- 
tator had  used  the  words  "  heirs  of  the  body :"  but  there  can 
he  no  difference  between  those  words  and  such  as  he  has  used. 
Besides,  the  distinction  before  taken  holds  between  the  right  heirs 
of  husband  and  wife  and  the  right  heirs  of  two  other  persons 
not  standing  in  that  relation.  But  at  all  events,  if  the  person 
to  take  need  not  be  child  of  both,  Hester  was  entitled  to  three- 
froths  of  the  whole. 

The  Court  said,  they  had  no  doubt  upon  any  part  of  the  case, 
except  as  to  the  quantum  which  the  lessors  of  the  plaintiff  were 
entitled  to  %  and  they  would  consider  of  that  point 

(a)  iC*8& 

AsHHVfcST, 


$34  CASES  in  HILARY  TERM, 

1787.         Ashhurst,  J.     After  stating  the  case,  now  delivered  the 
opinion  of  the  Court. 


*?J^  Several  objections  have  been  taken  on  the  part  of  the  defend- 
Quart-  ant  to  the  plaintiff's  right  of  recovering.  The  first  which  goes 
to  the  right  to  recover  any  part  is,  that  this  limitation  to  the 
right  heirs  of  Walter  and  Mary  is  too  remote,  for  which  was 
cit^d  2  Co.  5.  This  objection  seems  not  to  have  been  much 
relied  on  by  the  defendants'  counsel ;  and  indeed  since  the 
statute  10  ist  11  W.  3.  r.  16.  which  puts  posthumous  children 
on  the  same  footing  with  children  born  in  the  life-time  of  the 
ancestor,  this  objection  seems  to  be  removed,  whatever  might 
have  been  the  case  before.  Besides,  the  limitation  must  vest  on 
the  death  of  Wal/er  and  his  wife,  and  might  have  been  barred 
by  the  tenant  in  tail ;  therefore  there  was  no  danger  of  a  per- 
petuity. The  limitation  then  being  a  good  limitation  as  a  con- 
tingent remainder,  the  next  question  is,  who  took,  and  in  what 
manner,  after  the  death  of  Walter  and  his  wife.  And  as  to  this 
we  are  of  opinion  that  Hester  took  the  whole,  not  by  way  of  li- 
mitation, but  as  a  purchaser,  and  under  the  description  of  right 
heir  of  Walter  and  Mary,  in  the  same  manner  as  she  would  have 
done,  if  the  limitation  had  been  to  the  right  heir  of  the  body  of  Walter 
and  Mary.  That  the  party  shall  take  as  a  purchaser  under  such 
a  description,  seems  to  be  established  by  the  case  of  Aliens. 
Palmer,  Leon.  101.  where  the  limitation  of  a  copyhold  was  to  ' 
the  use  of  a  stranger  for  life,  and  afterwards  to  the  use  of  the 
right  heirs  of  the  copyholder.  The  Court  said,  the  difference  is 
where  the  surrender  is  to  the  use  of  himself  for  life,  afterwards 
to  another  in  tail,  and  the  remainder  to  the  right  heirs  of  him 
who  surrendered ;  there,  his  heir  shall  have  it  by  descent.  But  it 
is  otherwise  where  the  surrenderor  hath  not  an  estate  for  life, 
or  in  tail  limited  to  him  ;  for  there  his  heir  shall  enter  as  a  pur- 
chaser, as  if  such  use  had  been  limited  to  the  right  heirs  of  a 
stranger.  This  case  therefore  is  distinguishable  from  the  case 
put  in  Co.  Lit.  14.  b. ;  for  there  the  husband,  to  whose  right 
heirs  the  remainder  was  limited,  had  an  antecedent  estate,  and 
therefore  the  reversion  in  fee  descended,  and,  remaining  expect- 
ant on  the  estate-tail,  it  remained  as  it  were  in  abeyance  ;  and 
therefore  the  brother  of  the  half-blood,  being  heir  to  the  father, 
after  the  death  of  the  elder  brother,  took.  But  in  the  present 
case,  there  being  no  limitation  to  the  father,  but  the  first  limi- 
tation bcipg  to  the  heir,  on  the  death  of  the  father,  it  must  vest  in 

H*st$r. 
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But  it  has  been  argued  that  this  description  of  the  right  heirs     1787. 
of  Waiter  and  Mary  must  either  mean  the  heirs  of  the  survivor,  —— 
or  else  it  must  mean  to  give  an  estate  in  moieties  to  the  heirs  of     tf  JJ*rf 
each  ;  and  if  so,  the  plaintiff  can  only  be  entitled  to  a  moiety.     Qh**t* 
But  we  are  of  opinion  that  the  heirs  of  Hester  ought  to  take  the 
whole.    In  the  first  place  we  think  that  it  may  plainly  be  col* 
lected  from  the  will  that  such  was  the  testator's  intention,  which 
ought  in  all  cases  to  govern,  if  not  contrary  to  any  rule  of  law. 
His  bounty  seems  to  be  confined  to  the  children  of  Walter  and 
Marys  he  first  entailed  it  upon  Hester  and  her  issue ;  then  he 
devised  it  to  the  child  Mary  might  be  then  ensient  with  in 
tail;  and  then  he  limited  the  remainder  in  fee  to  their  heirs.s 
Now  it  is  impossible  that  any  person  can  answer  the  description 
of  heir  to  both,  unless  he  be  a  child  of  both;  and  such  construction 
should  be  put  upon  a  will,  if  it  may  be,  as  will  fully  satisfy  the 
words ;  and  the  words  here  are  satisfied,  if  they  be  taken  to 
mean  the  children  of  both  of  them. 

It  is  to  be  collected  from  the  passage  cited  from  Co.  Litt. 
187.  a.  "  that  a  grant  to  husband  and  wife  is  not  considered  in 
"  the  same  light  as  a  grant  to  other  persons;  for  if  a  joint  estate 
"  be  made  to  husband  and  wife  and  a  third  person,  in  this  case 
"  the  husband  and  wife  have,  in  law,  in  their  right  but  the 
"  moiety,  and  the  third  person  shall  have  as  much  as  the  hus- 
"  band  and  wife;  for  the  husband  and  wife  are  but  one  person 
u  in  law  "  And  "  so  if  made  to  a  husband  and  wife  and  two 
*'  others,  in  this  case  the  husband  and  wife  shall  have  but  a  third." 
If  then  they  are  but  as  one  person,  by  reason  of  the  relation  they 
stand  in,  when  a  limitation  is  made  to  their  heirs  without  any 
prior  estate  limited  to  them,  it  must  most  naturally  mean  heirs  to 
them  both  according  to  that  relation,  which  can  only  be  children 
of  them  both.  Therefore  we  think  the  lessors  of  the  plaintiff  are 
entitled  to  recover  under  this  ejectment. 

Postea  to  the  plaintiff. 


Cook  against  Raven.  ,  ¥%%&. 

s 

DULE  to  shew  cause  why  the  proceedings  in  this  cause  A  demand 

should  not  be  set  aside  for  irregularity,  because  there  had  forc  ^e  de- 
been  no  demand  of  a  plea.    In  fact  there  had  been  a  demand  of  fcndant  ua* 

1  1  .  appeared,  or 

a  plea ;  but  at  that  time  the  defendant  had  not  appeared,  neither  the  plaintiff 

filed  com- 
mon bail  for  him,  is  a  nullity.    [a  T.  R.  719.    4  Ibid.  578.    8  Ibid  77.] 

had 
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1787.     had  the  plaintiff  filed  common  bail  according  to  the  statute, 
— —  though  he  afterwards  did  so,  and  before  judgment  signed* 
^^         Runningtofiy  against  the  rule,  insisted,  that  it  was  sufficient 
Ravin,    if  common  bail  were  filed  any  time  before  judgment  signed. 

Shepherd^  in  support  of  the  rule.  At  the  time  of  demanding 
a  plea,  the  defendant  was  not  in  Court;  so  that  it  was  a  mere 
nullity.     And 

The  Court,  after  consulting  the  Master,  were  of  that  opinion. 

Rule  absolute  (*)• 

(a)  Vide  SrnHb  v.  Painter,  post.  %  vol  7x9;  and  Venn  v.  Calvert,  post.  4  voL  tfl 


*?"**£  Gundry  against  Sturt. 

M.  loth.    ~ 

Whew  a  de-  HPRESPASS  on  lands  on  a  certain  day,  and  on  divas 
damum  in    X  othcr  ^  ^    Tht  defcndant  picaded  two  special  pkas 

consists  of    of  justification  on  the  particular  day.    The  plaintiff,  in  two  new 
only,  the     assignments,  replied  that  the  trespass  was  committed  on  other 

•usdfies1*  t  ^8  an(*  °*cr  occasions>  &c*  O*1  hoth  these  issues  were  taken, 

of  it,  and    which  were  found  for  the  plaintiff  with  is.  damages.     At  die 

new  raps,  t"al  *e  trespass  appeared  to  be  wilful,  because  it  was  committed 

without       after  a  written  notice :  but  in  point  of  fact  there  was  no  certifi* 

on  the  spe.    cate  by  the  judge  that  the  trespass  was  wilful.    A  rule  had  been 

ltd  ofeains  °*}taincd  bv  Lawrence  to  shew  cause  why  the  Master  should  not 

a  verdict,     be  directed  to  tax  the  plaintiff  his  costs  on  the  special  pleas. 

to  die  costs   And  it  was  agreed  by  both  parties  to  consider  this  question  as 

ieid the      ^ tIlc  JutJSc  ^  E™11^  a  certificate,  he  being  ready  to  certify. 

[4  Tauntl         Gibbs  now  shewed  cause.  This  is  similar  to  a  case  where  the 

9*,]  plaintiff,  in  his  declaration,  complains  of  three  several  trespasses 

in  three  distinct  counts:  if  the  defendant  plead  two  special  pleas 

of  justification  to  two  of  those  counts,  and  the  plaintiff  abandon 

them,  he  is  not  entitled  to  the  costs  of  those  pleas,  even  though 

he  should  succeed  on  the  third;  in  which  particular  the  practice 

of  this  Court  differs  from  that  of  the  Common  fleas  (a).    Now 

in  this  case  the  plaintiff  has  comprehended  several  trespasses  in 

one  count,  and  the  defendant  was  under  the  necessity  of  justifying 

one  of  those  trespasses  in  order  to  lessen  the  damages ;  and,  as 

the  plaintiff  has  not  taken  issue  on  the  special  pleas,  he  confesses 

the  truth  of  them,  and  is  in  the  same  situation  in  which  he  would 

have  been  if  his  declaration  had  consisted  of  three  counts,  and 

he  had  abandoned  two  of  them  on  the  defendant's  justifying. 

The  defendant  in  this  case  does  not  ask  for  costs)  his  objedk* 

is,  that  the  plaintiff  is  not  entitled  to  have  them. 

(«)  Sayer  *i  Cats,  »xa* 

Ashhurst, 
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Ashhurst,  J.    The  Master  says,  it  has  always  been  the   .1787.; 

practice  to  allow  the  plaintiff  the  costs  of  the  pleadings  in  such 

cases  as  the  present.     If  the  plaintiff  had  taken  issues  on  the  -  G™?*,T 
special  pleas,  it  would  have  been  different.  •   Stort. 

Buller,  J.  This  is  not  like  the  case  of  a  declaration,  con- 
sisting of  several  counts,  to  some  of  which  only  there  are  pleas  - 
of  justification.  The  plaintiff  here,  perhaps  with  a  view  to 
have  costs,  has  taken  in  the  whole  complaint  in  one  count ;  the 
defendant,  by  his  pleas,  did  not  justify  the  whole  5  and  there- 
fore the  plaintiff  was  obliged  to  make  a  new  assignment.  The  • 
Master  says  he  had  no  doubt  in  this  case;  and,  according  to 
the  contant  practice,  the  plaintiff  is  entitled  to  all  the  costs  of 
the  pleadings.  Rule  absolute  (a). 

(a)  Vid.  Day  v.  Hamk$>  post.  3  vol.  654. 


Bates  Qui  Tarn  against  Lockwood.  £2A 

TTPON  an  application  by  Baldwin  to  enter  judgment  nunc  Where  an 
*^    pro  tunc,  it  appeared  that  a  judgment  had  been  obtained  brought  on 
in  an  original  suit  in  this  Court  in  Hilary  Term  2C  Geo.  3.  be-  » judgment 

0  j  j  *  recovered  in 

tween  these  parties.     In  Easter  Term  following,  an  action  was  this  Court, 
brought  by  the  plaintiff  upon  the  judgment,  to  which  the  de-  ^-^nt 
fendant  pleaded  nul  tie/  record.     After  verdict  and  judgment  for  the  defend- 
the  plaintiff  a  writ  of  error  was  brought  in  the  Exchequer  Cham-  writ  of  er- 
ter;  and  the  defendant  obtained  a  rule  to  stay  proceedings  in  ro.r»  *an*u°]T 
#  the  mean  time.    In  Hilary  Term  26  Geo.  3.  the  defendant  in  to  stay  pro- 
error  died  before  judgment  was  affirmed  ;  and  in  Trinity  Term  Jj£  ^nm 
following,  Iris  attorney  signed  judgment  in  the  second  action.  timc»  a.nd 
That  judgment  was  set  aside  this  Term  for  irregularity,  upon  dies  before 
which  the  present  rule  was  obtained.  SIST 

Chambre>  against  the  rule,  said  that  no  terms  were  imposed  at  the  Court 
the  time  of  granting  the  rule  to  stay  proceedings  ;  but  it  had  ™it  "JJj^*. 
been  drawn  up  in  the  common  form.     That  the  Court  would  ment  to  be 
be  less  ready  to  comply  with  the  present  motion,  as  it  was  for  protuM, 
* the  purpose  of  fixing  the  bail. 

Bearcroft  and  Baldwin,  contra,  insisted  that  it  was  a  matter 
within  the  discretion  of  the  Court,  and  that  there  were  many 
cases  to  warrant  it  (a). 

Ashhurst,  J.  The  Court  cannot  grant  this  motion,  as  it 
was  no  part  of  the  terms  when  the  proceedings  were  stayed. 

(a)  Vide  I  Burr.  147. 216. 

Vol.1.  U  u  Bullae, 
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Buller,  J.  There  is  a  distinction  between  the  cases  where 
an  action  is  brought  upon  a  judgment  in  the  Court  of  Common 
Pleas,  and  where  brought  upon  a  judgment  of  this  Court.  In 
the  first  case  the  Court  will  not  stay  proceedings  pending  a  writ 
of  error,  without  the  defendant's  giving  judgment  in  the  second 
action.  But  if  it  be  brought  upon  a  judgment  in  this  Court, 
these  terms  make  no  part  of  the  rule*,  because  in  general,  actions 
on  judgments  are  vexatious,  and  the  plaintiff  might  have  hit 
execution  on  the  first  judgment.  The  cases  where  judgment 
has  been  permitted  to  be  entered  nunc  pro  tunc  have  been  where 
the  delay  has  proceeded  from  the  act  of  the  Court.  I  think  there 
have  been  some  cases  where,  there  having  been  a  frivolous  delay, 
the  Court  has  interposed,  and  has  not  suffered  any  advantage 
to  be  taken  of  it,;  but  where  a  party  proceeds  according  to  the 
common  course  of  law,  by  bringing  a  writ  of  error,  there  the 
Court  ^annot  interfere. 

Rule  discharged. 


Mtday,     Sir  Richard"  Hotham,    Knight,  and   Another, 
al  x«h.  against  The  East  India  Company. 

a  covenant  /COVENANT  on  a  charter-party  of  affreightment.  The 
party  ""that"  ^^  declaration,  after  stating  several  parts  of  the  charter-party, 
nodaim  by  which.it  appeared  that  the  plaintiffs  had  let  their  ship, 
admitted,  or  The  Royal  Admiral,  to  the  defendants  for  a  voyage  to  the  East 
made*  for  Indies  and  back  again,  stated  the  following  covenant  on  which 
short  ton-  the  breach  was  assigned :  "  That,  notwithstanding  the  ship  was 
auch'ihort"  *ct  t0  freight  but  for  903  tons,  yet  the  Company  should  lade  on 
f°nnasc  *>e  board  as  many  goods  as  the  ship  could  bring,  or  was  capable  of 
made  to  ap-  taking  in  with  safety,  paying  to  the  said  owners  freight  for  the 
•jTrivaT  hef  *8amc>  according  to  the  tonnage  aforesaid."  In  a  former  part 
tuivey  to  be  of  the  charter-party,  stated  in  the  declaration,  is  the  following 
four'lhijL  covenant :  "  And  to  the  end  the  tonnage  of  the  said  ship,  and 
^h"» to  the  freight  thereby  payable,  might  J?e  the  better  ascertained,  it 
entiycho.<en  was  thereby  covenanted  that  no  claim  should  be  admitted,  or 
twC  £  Sot"  allowance  made  by  the  defendants,  for  short  tonnage  or  deficiency 
a  condition  in  loading  the  said  ship  in  or  for  her  homeward  bound  voyage, 
the  plain-  °  utiles s  the  same   should  be    certified  by  the  defendants  president, 

tiff's  right 

of  recovering  for  short  teenage;  but  is  a  matter  of  defence,  to  be  taken  advantage  of  by  da) 
defendants ;  and  the  not  averring  the  performance  is  no  ground  for  arresting  the  judgment.  If 
defendants  prevent  the  performance  of  a  condition  precedent  by  their  neglect  and  default,  it  is  equal 
to  performance  by  plaintiffs.    [6T.R.710.    8£«#M37-] 

agents, 
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agents,  or  chiefs  and  councils,  or  supercargoes,  from  whence  she     1787. 
should  receive  her  lust  dispatch,  which  said  certificate  the  said  ■ 

presidents,  agents,  or  chiefs  and  councils,  or  supercargoes  re-     °"^M 
apectively,  should  give  to  the  master  for  the  time  being,  if  rea-  The  East 
sotuhly  demanded ;  und  also  unless  suet  short  tonnage  be  found  and  Commnt 
muds  to  appear  on  her  arrival  in  the  river  Thames  upon  a  survey 
to  be  taken  by  four  shipwrights,  or  others  to  be  indtjforently  named 
and  chosen  by  the  defendants  and  the  plaintiff s ;  but  no  such  sur- 
vey would  be  taken  or  allowance  made,  in  case  bulk  should  be 
found  to  have  been  broken  before  demand  for  such  short  ton- 
nage was  made." 

The  declaration  then  stated,  that,  although  the  defendants 
loaded  and  put  on  board  the  said  ship  goods,  &c.  to  the  amount 
of  903  tons;  and  although  the  said  ship  could  have  brought,  and 
was  capable  of  taking  in,  with  safety,  goods,  &c.  to  the  amount 
of  100  tons  more  than  the  903  tons,  and  more  than  were  loaden 
and  put  on  board  the  said  ship  by*  the  defendants,  their  factors 
or  assigns,  from  Bombay  to  London  j  and  although  the  defend- 
ants, their  factors  and  assigns,  had  notice  of  the  premises  last 
aforesaid  before  the  ship  sailed  and  departed  from  the  East  Lubes 
on  her  voyage  to  England,  and  were  then  and  there  required  to 
load  die  said  ship  with  the  residue  of  the  said  goods,  &c.  so  as  to 
complete  her  loading,  and  put  on  board  her  for  the  said  voyage 
what  she  could  reasonably  and  safely  have  carried  •,  and  although 
the  plaintiffs  offered  to  take  in  such  loading,  yet  the  defendants, 
their  factors  and  assigns,  absolutely  refused  fully  to  load  the  said 
ship,  or  to  put  any  more  goods,  &c.  on  board  her;  and  the  said 
ship,  by  means  whereof,  was  obliged  to  sail  from  Bombay  to  Lon^ 
dm  deficient  in  her  loading  to  the  amount  of  100  tons;  neither 
have  the  defendants  yet  paid  to  the  plaintiffs  any  freight  or  any 
sum  of  money  for  the  said  deficiency,  but  have  refused,  &c. 

The  defendants  pleaded  first,  that  the  ship  was  not  capable  of 
taking  in  more  than  903  tons,  on  which  issue  was  tajcep.  And 
secondly,  that  the  allowance  claimed  for  short  tonnage  and  de- 
ficiency in  loading  the  ship,  was  not  certified  by  the  Company's 
president,  agents,  &c. 

Replication,  that  the  plaintiffs  requested  the  Company's 
president,  agents,  &c.  to  certify  the  deficiency,  and  that  they 
wholly  refused.     Rejoinder,  taking  issue  on  that  fact. 

This  cause  was  tried  at  the  Sittings  at  Guildhall  after  last 
Term,  when  the  jury  found  a  verdict  for  the  plaintiffs  on  "both 

the  issues. 

IT  u  a  A  motion 


640  CASES  in  HILARY  TERM, 

1 787,  A  motion  was  made  in  arrest  of  judgment  this  term  by  Lam, 
- because  the  plaintiffs  had  not  averred  in  their  declaration  that 

aga^,T  a  certificate  of  short  tonnage  was  obtained  from  the  defendant's 
The  East  servants  before  the  ship  sailed  from  India  ;   and  because  it  was 

India  * 

Company,  not  averred,  that  upon  her  arrival  in  the  river  Thames,  and 
before  bulk  was  broken,  a  survey  was  had,  and  that  such  short 
tonnage  was  found  and  made  to  appear. 

Erskine,  Mingay,  Baldwin,  and  Watson,  shewed  cause.  In  an 
action  of  covenant  it  is  not  necessary  for  the  plaintiffs  to  set  forth 
more  in  their  declaration  than  that  part  on  which  the  breach  is 
assigned.  And  if  there  be  any  condition  or  proviso  for  the  de- 
fendant's benefit,  they  must  take  advantage  of  it  by  pleading. 
I  Lev.  88.  The  covenant,  which  was  the  foundation  of  the 
present  rule,  consists  of  two  distinct  parts ;  and  the  one  which  is 
pleaded  by  the  defendants  is  independent  of  the  other.  Now  no- 
thing is  more  clear  than  that  it  was  not  necessary  for  the  plain* 
tiffs  to  aver  that  there  had  been  a  survey,  because  it  is  a  proviso 
to  be  taken  advantage  of  by  the  defendants.  They  have  pleaded 
the  first,  and  it  was  found  against  them ;  as  to  that  therefore 
there  is  a  justification  on  the  record.  If  the  covenant  had  run, 
that  short  tonnage  should  only  be  recovered,  provided  there  had 
teen  a  survey,  the  not  having  had  a  survey  would  have  been  a  con- 
*  dition  precedent,  and  must  have  been  averred  by  the  plaintiffs. 
But  standing  in  the  form  and  place  which  it  no\£  does  in  the 
instrument,  it  is  entirely  distinct  from  the  subsequent  covenant 
on  the  part  of  the  defendants  to  allow  for  more  freight  if  the  ship 
would  take  more.  But  even  supposing  that  it  is  necessary  that 
a  survey  should  have  been  had,  after  verdict  the  Court  will  pre- 
sume that  there, has  been  one.  For  the  defendants  having  re- 
lied  in  their  plea  upon  the  other  proviso,  and  taken  no  notice  of 
this,  they  have  waved  taking  advantage  of  it  by  their  silence. 
In  East  and  Essington  (a)  the  plaintiff  declared  upon  a  bill  of 
exchange  set  out  in  these  words*  pray  pay  this  my  first  bill  of 
exchange,  my  second  and  third  not  being  paid:  A  motion  was 
made  in  arrest  of  judgment  that  there  was  no  averment  that 
the  second  and  third  were  not  paid,  which,  it  was  contended, 
was  a  condition  precedent.  But  the  Court  were  of  opinion,  that 
it  must  be  intended  after  verdict.  In  the  present  case  there  is  in 
fact  an  averment  that  the  ship  was  short  loaded,  and  that  the 
defendants  had  notice  of  it,  so  that  the  survey  was  unnecessary  > 


• 

(«)  1  Soli.  130.    %  JLd.  Rtym.  SlO.  S.  C. 
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the  fact  must  therefore  be  presumed  after  verdict,  as  the  defend-  1787. 
ants  have  not  taken  issue  upon  it ;  and  there  is  a  verdict  for  the  ■ 
plaintiffs  on  the  whole  record.  In  Vivian  v.  Shipping  (a)  the  H°JJ£" 
declaration  stated,  that  in  consideration  the  plaintiff  assumed  to  The  East 
stand  to  the  award  of  J.  S.  and  J.  D.  and  if  he  failed,  to  pay  Company. 
the  defendant  43/ ,  the  defendant  assumed  in  the  same  manner 
to  pay  40/.  to  the  plaintiff  if  he  did  not  perform  j  the  declara- 
tion then  stated  that  the  arbitrators  awarded  that  the  plaintiff 
should  pay  the  defendant  10/.  and  in  consideration  thereof 
that  the  defendant  should  be  bound  in  an  obligation  of  80/.  that 
the  plaintiff  should  enjoy  certain  copyhold  lands,  &c.  or  that  he 
would  upon  request  pay  him  40/.  and  then  alleged  in  fact  that 
although  he  had  performed  the  award  on  his  part,  and  had  on 
such  a  day  and  place  required  the  defendant  to  enter  into  such  a 
bond,  yet  that  he  had  not  done  it,  nor  had  paid  him  the  40/. 
according  to  his  promise.  The  defendant  pleaded  no  award, 
which  was  found  against  him.  It  was  moved  in  arrest  of  judg- 
ment, that- the  plaintiff  had  not  alleged  payment  of  the  10/.  and 
the  awaftl  is  conditional  for  the  payment  thereof,  and  because  it 
was  not  alleged  that  he  had  made  special  request  for  the  payment 
of  the  40/.  in  that  case,  though  the  Court  differed  as  to  whether 
the  award  was  conditional,  yet  they  all  agreed  that  though  it 
was  a  condition  precedent,  yet  when  the  plaintiff  says  that  he 
has  performed  the  award  on  his  side,  it  shall  be  intended  that 
he  hath  performed  it  after  verdict  found  for  him,  and  it  is  good 
in  substance,  though  not  in  form.  These  provisoes  are  in  the 
copulative,  and  not  in  the  disjunctive  ;  and  the  survey  without 
the  certificate  would  have  been  of  no  avail ;  therefore  the  de- 
fendants have  superseded  the  necessity  of  the  former,  by  de- 
priving the  plaintiffs  of  the  latter. 

Bearcrofty  Rous,  and  Dawy  in  support  of  the  rule.  In  an 
action  of  covenant,  a  plaintiff,  in  order  to  entitle  himself  to  da- 
mages, must  state  upon  the  face  of  the  declaration  a  clear  legal 
demand.  And  though  it  is  only  necessary  to  set  forth  such  parts 
of  a  deed  of  covenant  as  are  essential  to  support  his  title,  yet  if 
he  takes  upon  himself  to  state  a  proviso,  which  would  have  been 
a  matter  of  defence  for  the  defendant,  he  must  aver  performance 
of  it.  It  is  apparent  on  this  record  that  the  plaintiffs  are  not 
entitled  to  recover,  unless  they  have  performed  two  conditions 
which  are  precedent  to  their  right  of  action.  If  therefore  they 
be  conditions  precedent,  the  plaintiffs  should  have  averred  pcr- 

(«)  Cr*  Car.  384. 

f ormance : 
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1787.     formance :  but  whether  precedent  or  subsequent,  as  the  phintift 
have  undertaken  to  state  these  conditions™  thcijr  declaration,  they 


Hotham   |lave  ma(jc  lt  incumbent  on  themselves  to  shew  that  they  have 
The  East  been  performed.    The  true  rule  with  respect  to  covenants  pic- 
CoMrAKT.  ^dent  or  subsequent,  or  whether  distinct  or  not,  is  laid  down  by 
Lord  Mansfield,  in  the  case  of  Jones  v.  Berkley  (*),  who  said  « that 
*'  the  dependence  or  independence  of  covenants  was  to  be  coL- 
"  lected  from  the  evident  sense  and  meaning  of  the  parties;  and 
«  however  transposed  they  might  be  in  the  deed,  their  pre* 
%"  cedence  must  depend  on  the  order  of  time  in  which  the  intent 
«  of  the  transaction  requires  their  performance."    That  both 
these  are  strict  conditions  precedent  to  the  plaintiff's  right  of 
recovery,  and  as  the  plaintiffs  have  stipulated  by  their  contract 
that  they  shall  be  performed,  that  before  they  can  recover  they 
must  shew  that  they  have  been  complied  with,  (however  difficult 
to  be  performed,)  appears  from  the  cases  of  White  v.  Middlefm  (*), 
and  Davis  v.  Mure  (c).    The  first  of  those  was  an  action  by  the 
owner  of  a  ship,  employed  in  the  government  service,  against  the 
commissioners  of  the  navy  for  freight.  The  plea  stated  a  general 
proviso,  inserted  in  all  those  charter-parties,  "  that  on  its  being 
*    «  made  appear  that  there  had  been  a  loss  of  time  or  negligence 
«  in  the  owner,  a  mulct  by  way  of  reduction  of  freight  should  be 
u  imposed,  such  as  the  commissioners  should  adjudge,"  fife. 
That  the  plaintiff  had  been  guilty  of  a  breach  of  orders)  that 
it  had  been'  made  appear,  and  that,  by  the  judgment  of  die 
commissioners  this  mulct  had  been  assessed.    The  plaintiff 
in  his  replication  traversed  the  breach 5  to  this  there  was  a 
general  demurrer.    The  Court  thought  the  proviso  was  good, 
and  said  there  could  not  be  a  doubt  but  that  the  commissioners 
were,  by  the  proviso,  judges  of  the  delinquency  as  well  as  of 
the  quantum.     In  that  case,  the  question  was  by  the  charter- 
party  referred  to  the  decision  of  a  particular  tribunal,  and  if 
the  commissioners  had  imposed  a  mulct  equal  to  the  freight, 
the  plaintiff  could  not  have  recovered  at  all,  so  here,  the  plain* 
tiffs  are  not  entitled  to  recover  under  this  contract  entered  into 
with  the  defendants,  unless  a  certificate  was  given  by  the  defend* 
ant's  presidents,  &f  f  •  and  unless  a  survey  was  actually  made,  and 
it  did  appear  that  there  was  short 'tonnage.    The  case  of  Davis 
v.  Mure  was  an  action  to  recover  the  value  of  a  ship  against  the 
person  to  whom  she  was  let  to  freight.    The  declaration  after 

(«)ZW^665.  (I)  Hil. 04  C«. 3. B.  A 
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reciting 
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reciting  (among  other  things)  the  following  clause,  «  and  it  is     1787. 
"  farther  covenanted  that  if  the  said  ship  shall  happen  to  be 


u  burned,  sunk,  or  taken,  during  the  time  she  shall  be  in  his   H?™£* 
€t  Majesty's  service,  and' it  shall  appear  to  a  court-martial  that  the  TheEAtT 
•  *  master  and  ship's  tympany  have  made  the  utmost  defence  they  were  compaii* 
"  ahle,  the  value  of  her  shall  be  paid  by  the  defendants,"  then 
Stated  that  the  ship  sailed  with  provisions  for  the  use  of  the  army 
in  America,  under  convoy  of  the  Mercury,  and  was  separated 
and  taken ;  with  an  averment  that  the  master  of  the  ship  and 
the  ship's  company  did  make  the  utmost  defence  they  were  able, 
and  that  it  would  have  appeared  to  a  court-martial,  (sV.  if  the 
defendants  had  thought  proper  to  have  had  an  inquiry  made  in 
that  respect  by  a  court-martial.    To  this  the  defendants  pleaded, 
1st,  That  she  was  not  captured :  2dly,  That  she  did  not  make 
die  utmost  defence :  3dly,  That  it  would  not  have  appeared  to 
i  court-martial,  isfc.    And  4thly,  That  it  bath  not  appeared,  isfc. 
The  plaintiff  took  issue  on  the  three  first,  which  were  found  for 
him  ;  and  demurred  generally  to  the  fourth,  which  was  argued. 
The  Court  at  first  doubted  whether  the  ship  was  to  be  considered 
hi  the  service  of  government  at  the  time  of  her  capture :  but  it 
was  agreed  on  all  sides  that  ships  were  considered  in  the  service 
when  they  were  laden  for  the  king's  use,  and  under  orders  of  a 
king's  ship.    The  Court  directed  an  inquiry  to  be  made  at  the 
Admiralty,  as  to  the  usage  of  holding  courts-martial  on  such  ' 
occasions,  when.it  appeared  that  there  were  several  instances,  in 
the  war  before  the  last,  of  courts-martial  to  iiiquire  of  losses  in 
the  merchants'  service,  but  none  in  the  last  war ;  and  it  did  not 
appear  on  whose  requisitions  they  were  held.   After  argument  by 
the  plaintiff's  counsel,  that  the  inquiring  by  a  court-martial  was 
dot  a  condition  precedent,  the  Court,  without  hearing  the  other 
side,  were  of  opinion  that  the  charter-party  annexed  an  express 
Condition  that  it  should  appear  to  a  court-martial,  feV.  and  there- 
fore the  plaintiff  was  bound  to  shew  that  it  had  appeared,  or  that 
it  arose  from  the  fault  of  the  defendants  that  it  had  not ;  and 
judgment  was  given  for  the  defendant.    As  it  was  necessary  in 
that  case  for  the  plaintiff  to  shew  that  it  had  appeared,  bV.  to  a 
court-martial  before  his  right  of  action  vested ;  so  in  the  present 
case  the  production  of  the  certificate,  and  the  fact  that  short  ton- 
nage was  found  and  had  appeared  upon  a  survey,  were  necessary 
to  give  the  plaintiffs  a  right  of  action.    In  vain  was  it  argued  in 
that  case  that  it  was  not  in  the  plaintiff's  power  to  procure  a 
court-martial  3  for  the  answer  to  such  argument  was,  that  if  a 

person 
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1787.     person  choose  to  make  his  debt  arise  on  a  contingency  almost 
impossible,  it  is  his  own  fault.    Therefore  here  it  is  no  answer 


H^Lw*  to  *e  objection  against  the  plaintiffs9  recovering,  arising  from 
The  East  the  want  of  a  certificate  and  the  neglect  of  having  had  a  survey, 
Com  pant,  'hat  they  could  not  procure  a  certificate,  and  that  the  defendants 
did  not  appoint  their  shipwrights  to  survey,  because  they  have 
stipulated  by  their  contract  that  a  certificate  should  in  fact  be 
given  by  the  defendants'  agents  abroad,  and  that  short  tonnage 
should  appear  upon  a  survey  to  be  made  at  home,  before  their 
right  of  action  should  accrue.    It  was  likewise  held  by  the 
Court  in  the  case  of  Pole  v.  Harrobtn  (a),  that  if  a  party  chose  to 
make  a  debt  depend  on  a  condition,  however  difficult  to  be  per* 
formed,  be  must  take  the  consequences.    If  however  the  Court 
should  be  of  opinion  that  a  sufficient  excuse  for  not  complying 
with  the  former  part  of  this  condition,  with  respect  to  the  certi- 
ficate, appears  upon  the  record,  because  the  plaintiffs  did  every 
thing  they  could  in  order  to  procure  it  *,  yet  the  same  reason  docs 
not  apply  to  the  latter  part ;  for  the  plaintiffs  should  have  shewn 
that  they  had  taken  all  necessary  steps  to  have  a  survey,  as  by 
naming  two  surveyors  on  their  part ;  and  then  if  the  defendants 
had  not  named  two  other  surveyors,  or  had  prevented  the  sur- 
vey being  made,  there  might  perhaps  have  been  the  same  excuse 
for  not  complying  with  the  second  part  of  the  condition.    But 
it  does  not  appear  on  the  record  that  the  plaintiffs  took  any 
steps  to  perform  their  part  of  the  condition.    In  the  case  of 
East  and  Essingden,  there  was  no  previous  act  to  be  done  by 
the  plaintiff  to  entitle  him  to  recover ;  it  was  not  necessary  to 
aver  that  the  second  and  third  bills  had  not  been  paid ;  for  if 
nothing  were  shewn  to  the  contrary,  it  was  to  be  taken  for 
granted  that  they  were  not  paid.     The  objection  there  was  re- 
quiring proof  of  a  negative.     And  in  fact  though  the  bills  were 
three  in  number,  yet  the  contract  was  one  and  the  same ;  so 
that  if  the  defendant  had  shewn  that  he  had  paid  one,  the  Court 
must  have  seen  that  he  had  discharged  the  others.     But  in  the 
present  case  it  was  incumbent  on  the  plaintiffs  to  do  some  act 
before  they  were  entitled  to  make  a  demand;  and  that  distin- 
guishes it  from  the  cases  cited. 

The  Court  took  time  to  consider ;  and  now, 
Ashhurst,  J.   delivered  their  opinion  (after   stating   the 
pleadings). 

(a)  £.  %%  Gm*  3. 
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The  objections  that  have  been  made  are,  that  the  certificate     1787. 
previous  to  the  ship's  sailing  from  the  East  Indies,  and  the  sur- 


vey after  her  arrival  in  the  Thames  are  conditions  precedent  to  the  H°^M 
plaintiff's  right  to  recover  for  short  tonnage  5  and  being  such,  and  The  Ea§t 
peformance  not  being  averred,  it  is  a  radical  defect  in  the  plain-  comfaht. 
tiffs'  title,  and  is  not  cured  by  a  verdict,  but  is  objectionable  in 
arrest  of  judgment.  And  if  they  were  right  in  their  premises, 
namely,  that  .these  are  conditions  precedent,  the  conclusions  which 
they  draw  from  it  would  be  right.  It  becomes  necessary  then  to 
be  considered  whether  these  are  conditions  precedent  or  not  ?  Now 
in  order  to  clear  this  point,  I  would  first  premise,  that  there  are 
no  precise  technical  words  required  in  a  deed  to  make  a  stipula-  [4£att. 
tion  a  condition  precedent,  or  subsequent;  neither  doth  it  depend  ***3 
on  the  circumstance,  whether  the  clause  is  placed  prior  or  poste- 
rior in  the  deed,  so  that  it  operates  as  a  proviso  or  covenant.  For 
the  same  words  have  been  construed  to  operate  as  either  the  one 
or  the  other,  according  to  the  nature  of  the  transaction.  The 
merits  therefore  of  the  question  must  depend  on  the  nature  of  the 
contract,  and  the  acts  to  be  performed  by  the  contracting  parties, 
and  the  subsequent  facts  disclosed  on  the  record,  which  have 
happened  in  consequence  of  this  contract.  It  is  unnecessary  to 
say  whether  the  clause  relative  to  the  certificate  be  a  condition 
precedent  or  not;  for  granting  it  to  be  a  condition  precedent, 
yet  the  plaintiffs  having  taken  all  proper  steps  to  obtain  the 
certificate,  and  it  being  rendered  impossible  to  be  performed  by 
the  neglect  and  default  of  the  company's  agents,  which  the  jury 
have  found  to  be  the  case,  it  is  equal  to  performance.  If  it  were 
necessary  to  cite  any  case  for  this,  which  is  evident  from  com- 
mon sense,  it  was  so  held  in  Rolfs  Abridgment,  445.  and  many 
other  books.  If  so,  there  was  a  right  of  action  once  fairly  vested 
in  the  plaintiffs,  from  the  defendants  not  having  fully  laden  the 
ship  before  she  left  India,  which  they  were  by  their  covenant 
bound  to  do.  For  all  that  is  necessary  prima  facie  to  found  an 
action  of  covenant  upon  is,  that  the  covenant  should  be  broken, 
^j^nd  this  right  of  action,  once  vested,  was  only  capable  of  being 
devested  by  a  subsequent  non-feazance,  namely,  by  not  taking 
the  proper  steps  to  procure  a  survey  after  the  arrival  of  the  ship 
in  the  river  Thames.  This  therefore  being  a  circumstance,  the 
omission  of  which  was  to  defeat  the  plaintifFs  right  of  action, 
once  vested,  whether  called  by  the  name  of  a  proviso  by  way  of 
defeazance,  or  a  condition  subsequent,  it  must  in  its  nature  be  a 

matter 
6 
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1787.    matter  of  dtftnce,  and  ought  to  be  shewn  by  the  defendant*;  and 
as  they  have  flot  insisted  on  it,  though  they  have  insisted  on 


***£!£*  *c  want  o{  a  Certificate,  we  must,  after  verdict,  take  it  that  the 
T%e  Bait  fact  did  not  exist;  and  it  will  follow  as  a  consequence  that  there 
ComtA* t.  *s  no  Erourtd  for  arresting  the  judgment,  and  that  the  rule  must 
-be  discharged. 

Rule  discharged. 


THE  END  OF  HILARY  TERM. 


GASES 

ARGUED  AND  DETERMINED 

IN  THB 

COURT  OF  KINGS  BENCH, 


»7*7 


III 


Easter  Term, 

In  the  Twenty-Seventh  Year  of  the  Reign  of  Geoege  HI. 

Id  this  Term  JF*J!fomi  Cockell,  Esq.  of  Gm//  J/wi,  was  Called  to 
the  degree  of  Serjeant  at  Lav.  The  Motto  on  his  Rings  was, 
itat  Lege  Corona.  But  in  consequence  of  a  late  Regulation* 
no  Rings  were  giren  to  the  Judges,  the  Bar,  or  the  Attornfel* 


^■MHUbrfllNbM'Ui* 


Clissold  against  Clissold.  ir^«^tt 

AprU  s/th. 

Y*rIL80N  moved  to  change  the  tenue  from  London  to  Beth-  ^  Tenue 
shirt  in  this  action,  which  was  for  a  libel  contained  in  a  in  an  action 
letter  written  by  the  defendant  in  Berkshire,  and  directed  into  inYietter, 

tttrtfi  Which  written  in 

J  one  county 

The  Court  refused,  because  the  defendant  could  not  make  the  and  sent  (n- 

usual  affidavit  that  the  cause  of  action  arose  wholly  (a)  in  Berk*  ^^^ ' 

shire  and  not  elsewhere.  chanfe* 

iato  the 

county  in  which  it  was  written  (J),  because  the  defendant  cannot  swear  that  the  cause  of  action  arose 

toifoUy  in  that  county. 

Rule  refused* 

(•)  Vid.  1  Wilt.  178.     Pmckney  r.  CM*st  ante,  J7I. 

(#)  &*«/,  if  sent  into  the  same  county.    Freeman  v.  Nor r  it,  post.  3  voL  306.    Or,  if 
•eat  out  of  England  in  a  letter.     Meicalfs.  Martha*,  post.  3  vol.  652. 


II'      »  llll    lit 


Buckley  against  Buckley.  *'u*l± 

JjpHlS  action,  which  Was  brought  against  the  defendant  a  tenant  ttr 
*  lipon  the  11  Geo.  2.  c.  19.  /•  12.  for  secreting  an  eject-  J^SST 
•sent,  was  tried  at  the  last  Leicester  assises  before  /fcrf£,  J.  when  doe4^< 

gnr  0  bun 
fteiiee  of  an  ejectment  brought  by  the  mortgagee  tovenforce  aa  «tormncHtr  11  Hot  liahjo  is  fjsS 
ftsiakics  of  the  11  Ge:  a*  r.  19.  /.  X*.  for  secreting  ejectments* 

the 
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1787.     the  plaintiff*  was  nonsuited.    It  appeared  that  in  1785  the  pre- 
mises being  in  mortgage,  and  the  mortgage  forfeited,  the  defend- 


BJ/JL"Y  ant  (who  was  tenant  to  the  plaintiff)  had  agreed,  in  a  convem- 
Bucklxy.  tion  which  he  had  with  the  attorney  of  the  mortgagee,  to  attorn 
to  him  from  that  time ;  but  the  attorney,  not  thinking  the  pro* 
mise  sufficient,  delivered  to  the  defendant  an  ejectment  in  Jpril 
1785,  informing  him  at  the  same  time  that  it  was  only  for  the 
purpose  of  procuring  a  written  attornment,  and  that  it  would 
not  be  prosecuted  further ;  in  consequence  of  which  the  defend- 
ant actually  attorned  to  the  mortgagee.  He  gave  no  notice  to 
the  landlord,  either  of  the  ejectment  or  of  the  attornment ;  for 
omitting  the  former  of  which  this  action  was  brought.  The 
learned  Judge,  being  of  opinion  that  this  case  did  not  come 
within  the  statute,  nonsuited  the  plaintiff ;  which  nonsuit 

Balguy  now  moved  to  set  aside ;  contending  that  the  secret- 
ing of  this  ejectment  was  productive  of  some  of  the  inconveni- 
encies  which  the  act  intended  to  remedy,  because  by  these  meant 
the  mortgagor  had  been  prevented  applying  to  this  Court  to  stay 
the  proceedings  of  the  ejectment  on  paying  the  principal,  in- 
terest, and  costs. 

The  Court  however  were  of  opinion  that  this  case  did  not 
come  within  the  statute  *  for  that  it  only  extended  to  cases 
where  ejectments  were  brought  which  were  inconsistent  with 
the  landlord's  title.  They  observed  likewise  that  the  ejectment 
was  brought  for  the  purpose  of  compelling  the  tenant  to  attorn 
to  the  mortgagee,  which  the  act  expressly  permitted  him  to  do. 

Rule  refused. 


Friday,  ^M*M*"MMM*"'"""*^ 

April  27th, 

tf  jrtimtiff  BORTHWICK  dgCUUSt  CARRUTHERS. 

plea  of  in- 

fancy,  chat  HPO  an  action  for  goods  sold  and  delivered,  the  defendant 
aftcTheat-  pleaded,  amongst  other  things,  infancy.     The  plaintiff  re- 

toiDfoL?d  P^c<**  tka*  after  th*  defendant  had  attained  his  age  of  twenty** 
the  promise,  years y  he  ratified  and  confirmed  the  several  promises  and  undertakings^ 

In?rt£d"  &"'•  To  this  thc  defendant  rejoined,  that  he  did  not,  after  he 
that  he  did  had  attained  his  age  of  twenty-one  years,  ratify  and  confirm  the 
tiff  need  on-  promises,  &c.  and  thereupon  issue  was  joined.     On  the  trial 

•yon*eC  *  bcforc  BulUr>y  at  thc  last  Sittings  at  Westminster >  the  plaintiff 

and  defend-  proved  a  promise  by  the  defendant,  and  rested  his  case  there, 

shewbf  The  counsel  for  the  defendant  contended  that  the  plaintiff  had 

TatthT  not  Pxoye^  ^c  whok  rf his  replication ;  for  that  it  was  incum- 

nme.  [1  M.kS.7%4.)  font 
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bent  on  him  to  shew  that  the  defendant  was  of  age  at  the  time 
when  the  promise  proved  was  made.     But  Bu/Ur,  J.  being  of  - 
opinion  that  the  proof  of  infancy  lay  on  the  defendant,  within 
whose  knowledge  the  fact  was,  and  who  wished  to  take  advantage 
of  it,  the  plaintiff  obtained  a  verdict. 

A  motion  was  made  by  Gibbs  to  set  aside  the  verdict  and  en- 
ter a  nonsuit  upon  the  ground  that,  the  plaintiff  having  alleged 
in  his  replication  that  the  defendant  was  of  age  at  the  time  of 
confirming  the  promise,  it  became  necessary  for  him  to  prove 
him  to  be  so.  That  it  was  a  material  allegation  to  support  the 
plaintiff's  replication ;  and  if  it  were  necessary  to  allege  it,  it  was 
also  necessary  to  prove  it. 

Ashhurst,  J.  This  was  a  fact,  which,  if  true,  rested  within 
the  knowledge  of  the  defendant,  and  which  it  might  be  impos- 
sible for  the  plaintiff  to  be  able  to  prove.  In  general  such  a  fact 
is  proved  by  a  copy  of  the  register  of  the  baptism,  which  the 
plaintiff  may  not  know  where  to  find ;  and  in  some  instances,  as 
in  case  of  a  private  baptism,  is  not  possibly  within  his  power ; 
therefore  the  proof  of  the  fact  lay  upon  the  defendant. 

Buller,  J.  I  do  not  agree  with  the  general  position,  to  the 
extent  in  which  it  has  been  laid  down,  that  the  plaintiff  is  bound 
to  prove  every  'riling  that  he  alleges.  For  in  actions  on  the 
game  laws,  although  it  is  necessary  to  allege  that  the  defendant 
was  not  qualified,  yet  the  plaintiff  need  only  prove  the  offence, 
and  then,  if  the  defendant  is  really  qualified,  it  is  incumbent  on 
him  to  shew  it.  In  the  present  case,  the  defence  arises  from  a 
personal  incapacity  to  contract,  which  lies  only  within  the  de- 
fendant's knowledge,  and  which  therefore  he  ought  to  prove. 

Grose,  J.  It  was  sufficient  in  this  case  for  the  plaintiff  to 
prove  the  promise ;  and  it  was  incumbent  on  the  defendant  to 
prove  infancy,  if  he  had  meant  to  take  advantage  of  it;  for  it  is 
to  be  presumed  that,  when  a  man  contracts,  he  is  of  proper  age 
to  contract,  until  the  contrary  be  shewn. 

Rule  refused. 
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CASES  in  EASTER  TERM, 
1787. 
Friday,    The  Bishop  of  Chichester  against  Harward  and 

April  27th*  »,T 

Webber. 

prohibition  rpHIS  was  a  rule  to  shew  cause  why  a  writ  of  prohibition 
BhhoVof  should  not  issue  to  prohibit  the  Bishop  of  Chichester  from 

€h^hT'ed  Proccc<^n6  against  Mr.  Harvard,  who  was  Dean,  and  Mr.  WA* 
a  right  to  ber%  one  of  the  canons  residentiary,  of  the  said  church,  upon  his 
Fa^Tundlr  mandate  directing  them  to  admit  George  Metcalf*  clerk,  to  be  a 
pretence  of  canon  residentiary  of  that  church. 

riiUuSuT  The  suggestion  stated,  that  the  office  of  a  canon  residentiary 
"a?  t0  ?c  was  an  0®cc  °f trust  *n  m*ttcrs  ecclesiastical  and  temporal,  and 
canon  resi-   endowed  with  divers  tenements,  rents,  &c.    That  previous  to 

hL"chwchf  tlie  y**T  XS74  a11  thc  31  canons  of  the  church  were  rcsidea- 
it  being  a  tiaries,  when  an  ordinance  was  made  to  reduce  the  number  to 
fiw'wd  dfe  four,  besides  the  Dean.  That  the  right  of  election  of  a  canon 
rightof  elec-  residentiary  was  in  the  Dean  and  Chapter,  who  themselves  ad- 

tion  thereto       ...  .  r«i         «      «.  »         • 

in  the  Dean  mit,  institute,  and  induct.  That  the  Bishop  is  not  visitor  as  to 
whethertCin  8UCh  elections,  nor  hath  any  visitatorial  power  or  jurisdiction  over 
case  the  the  Dean  and  Chapter  in  that  respect,  nor  hath  any  right  to 
Chapter  appoint  to  the  vacant  place  and  office  of  a  canon  residentiary  by 
neglect  or     iap8C  or  otherwise.    That  in  March  1 784  the  office  of  one  of  die 

refuse  to  ap-  , 

point  a  ca-    canons  residentiary  became  vacant  by  the  death  of  Dx.H*r£s. 

t^dfZ  Th7it  in  M«**  1784  the  Dean  and  Chapter  met  to  elect  a  m> 
per  time,  the  cessor,  when  there  were  two  candidates;  but,  they  being  equally 
virtuePof7his  divided,  no  election  was  made.    That  in  October  1784  another 
tttorul VUI"  mect*nS  was  held,  when  they  were  again  equally  divided.    That 
power  may    the  Bishop  by  his  monition,  dated  4th  of  January  1785,  (recit- 
*££*",  till  *nS  ^ese  proceedings,  and  that,  by  reason  of  such  failure  in  the 
such  elec-     election  of  a  canon  residentiary,  the  Chapter  was  then  incom* 
ou.?         '  plete,  and  the  service  of  the  church  neglected,  and  that  two  of 
the   prebendaries  had  appealed  to  him,  complaining  of  the 
proceedings,)  cited  the  Dean  and  Chapter  to  appear  before  him 
on  a  particular  day,  and  to  submit  to  his  visitation,  to  shew 
cause  why  they  had  not  filled  up  the  vacancy  occasioned  by  the 
death  of  Dr.  Hurdis,  and  why  he  the  Bishop  should  not  by  bk 
power  and  authority,  ordinary  and  visitatorial,  Jill  up  the  said  va- 
cancy, by  reason  that  the  right  of  so  doing  had  devolved  upon  bhn 
for  that  turn,  by  default  of  the  Chapter  in  not  filling  up  the  vacancy 
in  due  time.    That  by  another  mandate  of  the  Bishop,  dated 
19th  of  January  1785,  (reciting  that  the  Dean  and  Chapter 

8  not 
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not  having  shewn  sufficient  cause  why  he  should  not  fill  up  the     1787. 
said  vacancy,  he  had  appointed  Mr.  Metcalf  to  be  a  canon  resi- 


dentiary  in  the  room  of  Dr.  Hurdir*)  he  commanded  the  Dean  T^  q*)?*- 
and  Chapter  to  admit  Mr.  Met  calf  into  actual  residence:  and  that    cmtT«* 
the  Bishop  is  still  endeavouring  to  compel  the  defendants  to  admit  HaTwa** 
Mr.  Metcalf %  notwithstanding  their  allegations  against  his  right,  *w*»**v 

JSrskine,  Piggot,  and  Ibbdsony  now  shewed  cause,  and  con- 
tended that  the  Bishop  had  not  exceeded  that  visitatorial  power 
which  was  vested  in  him  by  the  common  law.  2  Ro.  Abr.  229. 
letter  D.  pi.  1.  10  Ref.  28.  Dyer  273.  Camns,  1603.  That  this 
appeared  more  strongly  by  a  reference  to  the  antient  constitution 
of  the  church>  which  was  originally  served  by  all  the  31  pre- 
bendaries till  the  year  1574*  when  on  account  of  the  decrease  of 
the  revenues  of  the  church  the  number  was  reduced  to  four, 
who,  on  account  of  their  additional  labour,  had  an  increase  of 
salary.  The  Bishop  therefore  in  this  case  had  not  taken  upon 
himself  to  present  to  a  freehold ;  for  by  the  original  appointment 
to  the  office  of  prebend  the  freehold  was  conveyed,  and  the  in- 
crease of  the  salary,  which  the  residentiaries  receive,  was  paid 
out  of  the  general  fund  of  the  corporation.  It  was  the  peculiar 
duty  of  the  Bishop  to  take  care  that  the  functions  of  the  church 
were  performed.  So  far  therefore  from  his  exceeding  his  au- 
thority in  the  present  instance,  he  had  only  discharged  his  duty* 
At  any  rate  this  application  came  too  soon,  no  other  person 
having  hitherto  been  elected  by  the  Dean  and  Chapter. 

Jkarcroft,  Mingay,  Rous,  and  Steelt,  who  were  to  have  argued 
in  support  of  the  rule,  were  stopped  by  the  Court. 

Ashhurst,  J.  If  the  Bishop  had  appointed  to  this  office  only 
till  a  proper  election  had  been  made  by  the  Dean  and  Chapter, 
I  should  have  thought  that  the  matter  would  have  deserved  much 
greater  consideration  than  the  present  question.  But  there  is  % 
great  difference  between  a  temporary  appointment  by  the  Bishop, 
and  his  claiming  a  right  by  lapse  to  appoint  absolutely.  I  am  per- 
fectly clear  that  he  has  not  such  a  right  as  he  claims  at  present ; 
for  it  is  interrupting  the  freehold  possession  of  the  Chapter.  This 
is  not  merely  a  nominal  appointment;  but  the  person  elected  is 
entitled  to  benefits  which  he  is  to  receive  out  of  the  funds  of  the 
church.  And  whatever  right  the  Bishop,  as  visitor,  may  have 
to  enforce  a  proper  performance  of  the  duties  of  the  church,  he 
cannot  go  further,  and  insist  on  filling  up  an  office  for  life,like  the 
present :  This  is  exceeding  the  limits  of  the  power  to  which  be  is 
entitled  by  his  visitatorial  authority. 

BuLLBR, 


*5*  CASES  in  EASTER  TERM, 

1787.        Bull**,  J.    As  the  church  of  Chichester  has  received  the  ad- 

vice  and  assistance  of  this  Court  on  several  occasions  lately,  it 

of  Chi-    i*  rather  unfortunate  that  they  should  not  have  settled  this  ques- 

C*"I"    t*on*  M^y  po^ts  have  been  decided  by  this  Court  on  great  de- 

Haewaed  liberation,  which  may  perhaps  go  the  length  of  determining  the 

x   mme.  prcscnt  qUC8tion-    jt  hag  been  resolved,  first,  that  a  mandamus 

will  lie  to  compel  the  Dean  and  Chapter  to  fill  up  a  vacancy 
among  the  canons  residentiary ;  and  on  such  a  mandamus  the 
Court  will  compel  an  election  at  the  peril  of  those  who  resist 
2dly,  That  the  election  is  in  the  Dean  and  Canons,  3dly,  That 
the  Dean  has  no  casting  voice.  4thly,  That  the  Canons  have  a 
right  to  vote  by  proxy.  5thly,  That  there  is  no  lapse  to  the 
Bishop  in  the  case  of  a  canonry.  It  is  now  said,  that  the  Bishop 
is  not  bound  to  apply  to  this  Court  for  a  mandamus :  I  agree  that 
he  is  not :  but  if  he  make  such  an  application,  I  think  we  are 
bound  to  attend  to  him,  and  we  will  grant  the  writ :  and  I  am  not 
clear  that  a  mandamus  would  not  be  granted  on  the  application 
♦  of  any  other  person. 

But  the  question  here  is,  whether  the  Bishop  can  support  the 
right  on  which  the  monition  is  founded.  If  not,  the  prohibition 
must  be  granted.  This  is  not  a  mere  spiritual  office,  but  a  free- 
hold attended  with  temporal  advantages ;  the  persons  electing  to 
it  being  indeed  all  ecclesiastical  persons.  Whether  the  Bishop  can 
compel  them  by  ecclesiastical  censures  to  do  their  doty,  and  to 
proceed  to  an  election,  Is  not  now  the  question.  If  it  were,  I 
should  require  time  to  consider  before  I  should  negative  such  a 
power.  We  are  now  to  decide,  whether  the  Bishop  can  take  the 
right  of  election  out  of  the  hands  of  the  Dean  and  Chapter,  and 
admit  Mr.  Metcalfior  that  turn  absolutely ;  I  am  of  opinion  that 
he  cannot  do  so. 

It  is  no  answer  to  this  rule  to  say  that  this  application  was 
made  too  early;  because  the  Bishop  has  exercised  a  right  to  which 
he  has  no  title,  and  is  now  endeavouring  to  enforce  it.  Whe- 
ther the  Bishop  could  or  could  not  have  appointed  a  person,  un- 
til a  proper  election  was  made  by  the  Dean  and  Chapter,  is  ano- 
ther question,  upon  which  I  give  no  opinion  ;  but  as  at  present 
advised,  I  do  not  think  that  he  could.  At  all  events  this  prohi- 
bition must  go. 

Grose,  J.  It  is  one  question,  whether  or  not  the  Bishop  has 
any  and  what  visitatorial  power ;  and  another,  whether  he  has 
it  to  the  extent  now  claimed.  But  it  has  not  been  shewn  that 
he  has  this  power.    This  may  be  compared  to  a  case  which 

frequently 
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frequently  happens  here,  where  this  Court  has  the  power  of     1787. 
compelling  corporations  to  proceed  to  elections,  which  is  in  the 


nature  of  a  visitatorial  power,  but  they  never  assumed  the  power    £  ch^ 
of  appointing  any  person  themselves,  in  case  the  corporation  did    CH,87" 
not  proceed  to  elect.     If  the  Bishop  had  applied  for  a  mandamus,  Ha*  ward 
this  Court  would  immediately  have  granted  it.    But  he  has  no   *££* 
power  to  appoint  to  this  office  himself,  inasmuch  as  it  is  a  free- 
hold, the  right  of  election  to  which  is  in  others.    As  to  the 
other  point  I  have  great  doubts,  whether  the  Bishop  could  make 
a  temporary  appointment ;  at  present,  I  think  he  could  not. 

Rule  absolute. 


The  King  against  Jackson  and  Another.  4^7'th. 

fHAMBRE  shewed  cause  against  a  rule  why  an  informa-  ^"^ 
rion  should  not  go  against  the  defendants,  who  were  justices  act  upright- 
of  the  borough  of  Kendal  in  Westmoreland,  for  misbehaviour  in  j£ ^JJ^ 
their  office.    The  offence  with  which  they  were  charged,   was  the  law,  no 
the   having  committed  a  pauper  to  prison  «  until  he  should  wmj* 
cc  answer,"  whom  they  were  examining  relative  to  his  settle-  JJJJJJ^^^ 
ment,  for  not  answering  a  particular  question  propounded  to  gv.  whe- 
him ;  under  which  commitment  he  continued  in  prison  for  ^^"peace 
thirteen  days  5  which  it  was  contended  by  *»ve  n<* ■  *»* 

Law  was  so  manifestly  illegal,  that  they  must  have  known  they  committing 
were  exceeding  their  authority;  and  therefore,  that  it  must  be  hJ£^If™ 
intended  that  they  acted  from  corrupt  motives.  answerques- 

But  it  appearing,  on  reading  the  affidavits  on  both  sides,  that  ^vc'toVis 
no  corrupt  motives  were  to  be  imputed  to  the  defendants,  the  *ttl«nent? 
rule  was  discharged.     And, 

Ashhurst,  J.  said,  even  supposing  that  the  defendants  have 
not,  strictly  speaking,  acted  legally  y  we  will  not  grant  an  informa- 
tion against  them  unless  they  have  acted  corruptly.  When  magis- 
trates act  uprightly  and  honestly,  even  though  they  mistake  the 
law,  no  information  ought  to  be  granted  against  them.  I  will  not 
now  decide  whether  magistrates  have  or  have  not  a  power  to 
commit  a  pauper  for  refusing  to  answer  proper  questions  put  to 
him  in  the  course  of  his  examination.  They  certainly  have  a 
right  to  examine  a  pauper  touching  his  settlement ;  and  yet  that 
would  only  be  a  shadow  of  a  right,  unless  they  bad  likewise  a 
power  of  enforcing  that  examination,  by  committing  the  pauper 

Vox,.  I.  X  x  for 
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1787.    for  refusing  to  be  examined.    But  without  determining  Alt 
question,  and  supposing  they  have  not  that  power,  if  these  de- 


^J°  fendants  acted  without  any  corrupt  motive,  this  Court  will  not 
JA?V°*   interfere  by  granting  an  information.    Now  no  corrupt  motive 
ther.      is  expressly  charged  by  the  affidavits,  and  we  cannot  infer  it 

Buller,  J.  The  only  ground  upon  which  this  information 
can  be  granted  (if  at  all)  is  on  the  idea  that  the  justices  have  acted 
corruptly ;  for,  if  they  have  not,  however  mistaken  they  may 
have  been  in  their  judgment,  this  Court  will  not  interfere  in  this 
manner.  Now  the  affidavits  on  the  part  of  the  prosecution  only 
charge  the  defendants  with  having  acted  illegally,  from  whence  it 
is  left  to  the  Court  to  infer  corruptions  which  cannot  be  done. 

As  to  the  power  of  commitment,  I  do  not  know  how  justices 
are  to  act,  unless  they  have  such  a  power.  This  commitment, 
"  until  he  should  answer,"  I  think  is  right.  And  though  the 
pauper  continued  in  prison  under  the  commitment  for  thirteen 
days,  that  will  not  make  the  case  stronger  against  the  defend- 
ants. The  party  committed  for  refusing  to  be  examined  is  to  dear 
himself,  and  when  he  will  answer,  he  must  give  notice  to  the 
magistrates.  This  is  like  the  case  of  a  commitment  by  die  com- 
missioners of  a  bankrupt,  where  the  party  committed  must  send 
word  when  he  will  submit  and  answer  the  questions. 

Grose,  J.  declared  himself  of  the  same  opinion. 

Rule  discharged  (a). 

(#)  VvU  CariL  IJS.  191. 


**jr^*  Smith  against  Chester. 

[i  Cam.  R. 

101.]  t  NDORSEE  of  a  bill  of  exchange  against  the  acceptor.    It 

igafnnthc11       appeared  at  the  trial,  before  Sutler  J.  at  the  last  sittings  at 
'•VUtf c£  Wirt*!*****  that  when  the  bill  was  accepted  there  were  several 
change,  it  it  indorsements  on  it    But  the  plaintiff,  not  being  able  to  provt 
fro^tnV°  **  handwriting  of  the  first  indofser,  was  nonsuited. 
5tnd,7i:         Awef  now  moved  to  set  aside  this  nonsuit  on  the  ground  that 

dog  of  the  ^ 

fat  indor-  as  these  indorsements  were  on  the  bill  at  the  time  of  the  ac- 
tttndinr111"  ceptance,  they  must  be  taken  to  have  been  admitted  by  the 
such  in-  drawee,  and  he  could  not  afterwards  dispute  them ;  and  he  cited 
waTon  €the  *n  support  of  this  a  determination  of  Lord  Mansfield?*  in  the  case 
bill  at  the  0f  pratt  against  Honvison,  at  the  sittings  after  Trin.  Term,  13  G.3. 
accepted,      at  Guildhall)  and  another  case  in  Sayer  223.  observing  that  that 

would 
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would  be  great  hardship  in  the  case  of  foreign  bills  of  exchange     1 787. 

in  many  instances,  on  account  of  the  difficulty  and  inconveni-  — 

enoc  of  proving  the  handwriting  of  the  first  indorser,  who  maf     S"*™t 
be  unknown  to  the  holder.  C*ist**. 

AstfHUiwr,  J,  The  law  has  been  otherwise  settled.  And 
if  it  wert  not  so,  there  would  be  no  difference  in  this  respect 
between  bills  payable  to  order,  and  those  payable  to  bearer. 
Aiid  it  would  open  a  door  to  great  fraud. 

BullbA,  J.  This  point  was  much  considered  in  a  late  case 
before  this  Court,  when  they  were  perfectly  clear  that  an  in- 
dorsee of  a  bill  of  exchange,  in  an  action  against  the  acceptor, 
was  obliged  to  prove  the  handwriting  of  the  first  indorser.  For 
when  a  bill  is  presented  for  acceptance,  the  acceptor  only  looks 
to  the  handwriting  of  the  drawer,  which  he  is  afterwards  pre* 
eluded  from  disputing;  and  it  is  on  that  account  that  an  ac- 
ceptor is  liable,  even  though  the  bill  be  forged. 

Grose,  J.  This  matter  appears  extremely  clear;  for  a  bill  of 
exchange  is  no  payment  to  the  person  in  whose  favour  it  is 
drawn,  unless  k  is  indorsed  by  him. 

Rule  refused  (a). 

(«)  Vide  Tatlock  v.  Hnrrhy  post.  3  vol.  174 ;  Fere  %.  Lewis,  ib.  1 82 ;  &  Mind  v. 
GjJ/m,  ib.  481 ;  &  1  H.  Bl.  Ref.  C.  B.  569. 


AfaM 
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Cotterill  against  Tolly.  s^ird7i 

^  Afril a8th. 

N  an  action  of  assault  and  battery,  wherein  the  declaration,  There  shall 
after  stating  the  assault,  stated  in  the  same  count,  that  the  costa  ^ZXk 
defendant  then  and  there  tore,  rent,  &c.  thfc  clothes  of  the  damigej  m 
plaintiff,  the  jury  found  a  verdict  for  the  plaintiff  with  one  shil-  ao  assault, 
ling  damages ;  and  they  also  found,  upon  being  asked  by  Grose  J^J"J'  *** 
Justice,  that  the  clothes  were  torn  in  consequence  of  the  beating.  fUMf* 
It  was  moved  by  Lane  that  the  master  might  tax  the  plaintiff  ^  ^ 
his  costs  ;  and  he  stated  the  distinction  to  be  this,  that  where-  that.the  . 

.  tearing  wis 

ever  the  tearing  was  laid  as  a  consequence  of  the  beating  (a)f  the  i*t«ue*vtme 

plaintiff  was  entitled  to  no  more  costs  than  damages  upon  a  ver-  [JL*1^.^ 

<lict  for  less  than  40/. :  But  where,  as  in  this  case,  it  was  laid  as  a  lot  than 

substantive  allegation  (£},  the  plaintiff  was  entitled  to  his  full  Jwget.  * 

costs  upon  a  general  verdict,  though  he  did  not  recover  40/.  ^T:R' 

He  admitted  that  in  Clegg  and  MoUneux  (c)9  which  was  an 

action  of  trespass  for  breaking  a  close,  digging  turf,  &c.  and 

taking  and  carrying  away  the  same,  the  Court  had  determined 

(a)  ffa»,tn  v.  JJtbtaJ,  Bull.  N.  P.  W-     (*)  BtnXi,  1*0. 134.    (f)2*q£75<>- 

Xx2  that 
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1787.     that  the  asportavit  was  merely  a  mode  or  qualification  of  the  injury 
— —  done  to  the  land,  and  that  it  was  part  of  the  trespass ;  hot  they 
»,T""    8aid»  *at  'lt  wa8  distinguishable  from  an  aspqrtavit  of  personal  pro- 
jp*i«i     pert  y ;  as,  for  instance,  carrying  away  trees  after  they  were  severe* 
from  the  freehold.   In  the  present  case,  the  trespass  must  be  coo* 
sidered  as  a  substantive  charge,  because  it  was  so  laid  $  and  the  find- 
ing of  the  jury  did  not  vary  the  case,  because  they  had  no  right  to 
find  the  fact  in  a  different  manner  from  that  in  which  it  was  laid; 
and  if  they  had  intended  to  acquit  the  defendant  of  that  part  of 
the  charge,  they  should  have  found  him  not  guilty  as  to  that  part 

As  hhurst,  J.  The  rule  is,  that  wherever  the  tearing  of  the 
plaintiff's  clothes  is  merely  consequential  to  the  beating,  the 
plaintiff  is  not  entitled  to  more  costs  than  damages,  unless  die 
jury  find  to  the  amount  of  40/.  damages.  Now,  here  it  is  ex- 
pressly found  that  the  tearing  was  in  consequence  of  the  beating; 
therefore  the  plaintiff  is  not  entitled  to  his  costs. 

Buller,  J.  The  declaration  in  this  case  is  sufficient  to  carry 
the  costs,  because  the  tearing,  tsfc.  is  laid  as  a  substantive  feet 
But  the  plaintiff  must  recover  secundum  allegata  et  probata*  If 
the  jury  had  found  the  truth  of  the  allegation,  the  plaintiff  would 
have  been  entitled  to  his  full  costs :  but  they  have  negatived  that 
part  of  the  count,  because  they  have  found  the  tearing  to  hare 
been  in  consequence  of  the  beating,  and  the  Court  are  bound  by 
that  finding  *,  though  it  would  have  been  more  correct  if  they 
had  found  the  defendant  not  guilty  as  to  that  part. 

Grose,  J.  I  left  it  to  the  jury  to  consider  whether  the  tearing 
was  in  consequence  of  the  beating,  who  found  that  it  was.  It  was 
then  left  to  the  defendant's  counsel  to  indorse  the  postea  in  sacb 
a  manner  as  to  exclude  the  plaintiff  from  having  his  costs. 

Rule  refused. 


j£%%fi±  Green  against  Rennet t. 

In  tfi  action  TN  this  action  against  the  defendant  for  negligence  as  an  at* 
SSlSmt*  torney,  the  declaration   stated   that  the    plaintiff's  intt* 

foroegti-  tate  had  retained  the  defendant  to  prosecute  one  John  Scbuhwt 
attorney,  m  for  625/.  due  on  a  bond,  and  that  the  defendant  had  promised 
eutin'T"    diligently  to  prosecute  the  said  suit,  &c.    It  then  stated  that 

debtor  of 

tbe  plaintiff's  to  judgment,  the  return  of  the  writ  on  which  the  debtor  was  arrested  being  laid  to  be 
in  the  15th  yc*r,&c.  and  the  writ  itself  appearing  to  have  been  returnable  in  tbe  14th  ycar,*c.tfe 
was  held  to  be  a  fatal  variance;  even  th-  ugh  the  day  of  the  return  was  alleged  in  the  declaiaiioa 
wider  a  viddkiL    [9  Rait.  i}?.    H  Ibid.  JO*.    $  taunt.  1S7.] 

afterwards. 
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afterwards,  to  wit,  on  24th  of  January  1785,  the  defendant  sued     1787. 
and  prosecuted  a  bill  of  Middlesex,  returnable  on  Monday  next 


after  fifteen  days  of  St.  Hilary,  and  delivered  it  to  the  sheriff,  who  ;£"" 
made  his  precept,  under  which  Schultze  was  arrested,  and  de-  R*nn*tt. 
tained  by  him,  till  the  said  Schultze  afterwards  and  before  the  re- 
turn of  the  said  precept,  to  wit,  on  3  u/  of  January  in  the  year 
aforesaid^  was  in  due  manner  committed  to  the  custody  of  the  mar- 
thai,  fefr.  That  though  the  said  defendant,  whilst  the  said  Schultze 
was  in  custody,  life,  to  wit,  in  Easter  term  in  the  year  aforesaid, 
might  and  ought  to  hare  obtained  and  signed  a  judgment  against 
the  said  Schultze  for  the  said  debt,  yet  the  defendant  well  know- 
ing, £sV.  did  not  truly  and  diligently  prosecute  the  said  suit,  tffc. 
and  did  not  then,  or  at  any  time  whatsoever,  obtain  or  sign  any 
*uch  judgment  therein;  by  reason  whereof  the  said  Schultze  af- 
terwards, to  wit,  on  the  4th  of  November  1785,  was  in  due 
manner  superseded  and  discharged,  the  said  debt  being  wholly 
due  and  unpaid. 

The  writ  was  in  fact  sued  out  on  the  24/A  of  January  1785, 
but  by  a  mistake  it  was  indorsed  on  the  24th  of  January  1784. 
At  the  trial  of  this  cause  before  Buller3  J.  at  the  last  sittings  at 
Westminster,  on  the  production  of  the  writ,  it  was  objected  that 
there  was  a  material  variance  between  the  writ  and  the  declara- 
tion, the  writ  itself  appearing  on  the  face  of  it  to  have  been  sued 
out  in  January  1784,  but  that  was  over-ruled :  but  the  learned 
judge,  being  of  opinion  that  the  return  of  the  writ  was  material, 
and  there  being  a  similar  variance  in  that  respect,  nonsuited  the 
plaintiff. 

Gibbs  now  moved  to  set  aside  this  nonsuit,  contending,  that 
as  this  was  an  action  against  the  defendant  for  negligence  in 
not  prosecuting  a  person  to  judgment,  it  was  equally  immaterial 
when  the  writ  was  returnable,  as  when  it  was  sued  out.  That  the 
damage  to  the  plaintiff,  which  was  the  gist  of  the  action,  was 
precisely  the  same,  at  whatever  time  it  was  returnable.    Suppos- 
ing the  defendant  had  sued  out  a  void  writ,  the  action  would  have 
lain ;  therefore,  if  it  be  immaterial  whether  the  writ  be  good  or 
not,  the  return  of  it  must  be  equally  so.     At  all  events,  it  may 
be  rejected  as  coming  under  a  videlicet.    He  then  cited  a  case  of 
Nichols ,  qui  tam>  v.  Bamfylde,  at  Bodmin  Summ.  Ass.  1784,  before 
Hothanty  Baron,  which  was  an  action  of  debt  on  the  stat.  5  W.  &f  M. 
r.  20.x.  48.  against  an  excise  officer  for  soliciting  a  vote  at  Mitchel 
for  the  late  election.    The  declaration  stated  the  writand  delivery 
to  the  sheriff:  and  that  he  afterwards,  and  before  the  return  there- 

of, 
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1787.    of,  to  wit,  on  the  4th  of  April,  made  his  precept  in  writing. 
The  evidence  was  of  a  precept  dated  1st  of  April*     Gres*  ob» 


G,J!fcrf     jected  to  it  as  a  variance,  with  which  Baron  Hotbam  concurred 

RtnifjNT.  and  nonsuited  the  plaintiff.    A  motion  was  made  the  ensuing 

term  in  the  Court  of  Common  Pleas  to  set  asi^e  the  nonsuit  and 

grant  a  new  trial,  which  was  accordingly  granted,  that  Court 

entertaining  no  doubt  on  the  question. 

But  in  this  case  The  Court  were  all  of  opinion  that,  the  time 

when  the  defendant  ought  to  have  charged  Scbutep  in  execution 

depending  on  the  return  of  the  writ,  the  return  became  material, 

and  therefore  the  variance  was  fatal. 

Rule  refused  (a). 

(a)  Vide  post.  784. 


fSStSth.  Holliday  against  Camsell  and  White. 

A  member  T  N  this  action  of  trover,  which  was  brought  to  recover  8  box 

Me^ety*"  *   °f  money,  Heath.  J.  before  whom  it  was  tried  at  die  last 

b'th St  bl  assiz€S  at  Nottingham,  nonsuited  the  plaintiff,  on  the  ground  that 

containing  one  tenant  in  common  could  not  maintain  an  action  of  trover 

and  bo!fnd  a8a*nst  another.    The  circumstances  weTe  these :  The  plaintiff 

by  bond  to  and  defendant  Camsell  were  members  of  a  friendly  society, 

nfely!  can-  which  was  instituted  for  the  purpose  of  relieving  each  other  in 

ub  miter  C*8C  °*  8lcknC8S  or  otncr  disability.    The  fund  for  thia  purpose 

against  ano-  was  levied  by  weekly  contributions  from  each  of  the  members; 

bT/a^dT  and  ^c  aggregate  sum  was  kept  in  a  box  which  was  deposited 

third  per-  in  the  plaintiff's  house,  vho  was  an  innkeeper;  and  a  bond  was 

take  it  given  by  him  for  the  safe  custody  of  it.    Camsell  got  possession 

\%s^mtR.  of  *is  box»  carricd  lt  awaY'  and  delivered  it  t6  the  other  dc* 
47*  4  £*'.  fendant  White,  who  was  not  a  member  of  the  society. 
C*»A  5]  ®^  movcd  t0  •**  asidc  th*s  nonsuit,  and  contended  that  the 
plaintiff  had  a  special  property  in  the  box,  exclusive  of  any  right 
which  the  defendant  had  in  it ;  for  the  box  with  its  contents  was 
lodged  in  the  plaintiff's  hands  by  the  club,  and  he  had  given 
security  for  the  safe  custody  of  it.  But  the  defendant  had  no 
other  interest  than  a  mere  contingency  in  the  event  of  his  sick- 
ness, and  then  only  in  a  certain  proportion.  No  person  therefore 
h*d  any  right  as  against  this  plaintiff,  but  the  majority  of  4f 
club,  by  whom  alone  he  can  be  released  from  his  obligation 
Besides  the  rule  of  law,  that  one  tenant  in  common  cannot  main- 
tain an  action  of  trover  against  another,  does  not  apply  in  catet 

where  the  possession  of  that  other  is  tortious.  And  here  the  d* 

fendant 


i 
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fendant  has  no  right  whatever  to  keep  possession  of  the  box     1787. 
against  the  consent  of  the  plaintiff. 

.     AsHHURSTt  J.    The  rule  of  law  is  undoubtedly  true,  and 
applies  to  this  case.     All  the  members  of  this  society  have  a      *&** 
joint  property  in  the  box  and  its  contents ;  they  are  therefore       aQa 
tenants'  in  common,  and  one  tenant  in  common  cannot  maintain    Waixa. 
trover  against  another. 

Bulleb,  J.  It  is  here  admitted  that  one  of  the  defendants 
was  a  member  of  this  society,  and  consequently  had  a  general 
property  in  the  box ;  at  any  rate  therefore  a  special  property 
cannot  give  a  right  in  this  action  against  a  general  property. 
The  custody  only  is  committed  to  the  plaintiff,  the  property  re- 
mains in  the  society. 

Gross,  J.  of  the  same  opinion.  Rule  refused. 

maeaaaaaatamsamsmBm 

Moore  and  Others  against  Wilson.  jJfTjSL 

ASSUMPSIT  against  a  common  carrier  for  not  safely  car-  In  an  »«*<» 
rying  and  delivering  goods  sent  by  the  plaintiffs.    The  de-  Sgnorof 
daration  stated,  that  the  defendant  undertook  to  carry  the  goods  J0^  t 
«  for  a  certain  hire  and  reward  to  be  paid  by  the  plaintiffs?  carrier  fa- 
it was  proved  at  the  trial  that  Clarke,  the  consignee,  had  agreed  "™  y  €J^ 
with  the  plaintiffs  to  pay  the  carriage  of  the  goods,  which  the  de-  *h«  Plai"?£ 
fendant's  counsel  contended  did  not  prove  the  declaration.    And  the  defend* 

Bou.BR,  J.  before  whom  the  cause  was  tried  at  Guildhall,  ^"^i. 
being  of  that  opinion,  nonsuited  the  plaintiffs.  rer,&c.  in 

Lavs  had  obtained  a  rule  on  a  former  day  to  shew  cause  why  ^btTof  the. 
the  nonsuit  should  not  be  set  aside  on  the  ground  that  the  allega    f*'"'/,fc/ff 
tion,  that  the  hire  was  to  be  paid  by  the  plaintiffs,  was  immaterial \  tiff,  proof 
and  that  in  all  cases  of  this  kind  the  contract  was  virtually  made  |™f  ^J-* 
between  the  carrier  and  the  sender  of  the  goods.    That  no  pri-  paid  by  the 
vate  agreement  between  the  consignor  and  the  consignee  could  feu'TbT* 
vary  the  question  as  between  the  consignor  and  the  carrier.  That  n£7lriil!^ 
though  the  consignor  might  have  parted  with  the  property  in  the  or  being  by 
goods,  he  might  maintain  an  action  against  the  carrier.     Davis  rgT^itfti 
and  Jordan  v.  Janus,  5  Burr.  2680.    Vale  v.  Bayle,  Orwp.  294. 
But  at  all  events,  the  consignor  might  be  considered  as  the  agent 
tf  the  consignee  for  the  purpose  of  bringing  this  action. 

BuLtRR,  J.  on  this  day  said,  that  on  considering  the  question 
lie  found  he  had  been  mistaken  in  point  of  law;  for  that,  what- 
ever might  be  the  contract  between  the  vendor  and  the  vendee, 
the  agreement  for  the  carriage  was  between  the  carrier  and  the 

vendor^ 
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1 787.     vendor,  the  latter  of  whom  was  by  law  liable.    And  the  other 
two  judges  being  of  the  same  opinion,  the  rule  was  made  abso- 


^othm  lute  without  farther  argument.  Rule  absolute  («). 


and  Others 


Tuesday,  LORD    PeLHAM   OgaiflSt  PlCKERSGILL. 

May  1st.  ^ 

if  a  person,      a  SSUMPSIT  for  tolls.     Pica  the  general  issue, 

toilTor  pa$f-  T^s  cause  was  tried  at  the  last  Summer  Assizes  at  Tork, 

jngoveran   before  Butter,  J.  when  the  jury  found  a  special  verdict,  in  sub- 
highway,  ' J  J    '  r 
can  shew      stance  as  follows  : 

£tttrf'i"     That thc manor of  Bure m  Ac  countv of  rori>  m  Ac  dcda" 

passing  over  ration  mentioned,  is  a  manor  of  the  ancient  demesne  of  the  crown 

the  taking0  of  England,  as  by  the  book  of  Doomsday,  to  the  jurors  aforesaid 

^Jh U  for  Pr°duced  and  shewn  in  evidence,  appears.    That  William  the 

sage,  are  First,  heretofore  king  of  England,  was  seised  of  the  said  manor 

rn^rW?I!nd  of  Buri> and  of  the  grounds  and  soil  thereof,  of  which  the  borough 

that  the  soil  of  Boroughbridge  in  the  within  mentioned  declaration  was  part 

were  before  and  parcel,  in  his  demesne  as  of  fee,  in  right  of  the  crown  of 

the  time  of  EHgianj.   That  the  said  manor,  and  the  ground  and  soil  thereof, 

legal  memo-        °  m 

ry  in  the  were  and  continued  to  be  the  inheritance  and  parcel  of  the  pos- 
ttethM^  8e8S*on8  °f  *c  crown  of  England,  and  of  the  duchy  of  Lancaster 
vered  unce,  respectively,  from  the  reign  of  king  William  the  First,  until  the 
presumed  time  of  the  alienation  of  the  said  manor  from  the  duchy  in  the 
that  the  soil  .ejgn  of  k in    Charles  the  First,  as  hereinafter  mentioned.    That 

was  ongi-       *    o  o  *  . 

naiiy  grant-  all  and  singular  the  kings  and  queens  of  this  realm,  in  right  of 
mbuVfo  ^C  8a^  crown  °f  England,  and  duchy  of  Lancaster  respectively, 
considera-  for  the  time  being,  from  time  whereof  the  memory  of  man  is 
tolls;  and  not  to  *bc  contrary,  have  in  respect  of  such  manor  by  their  re- 
such  ongi-  gpective  bailiffs  and  farmers  for  the  time  being  had,  taken,  and 

aal  grant  is      *  ° 

a  good  con-  received,  and  have  been  used,  &c.  to  take,  &c.  at  the  bridge  of 

wOTort°tne°  ^c  Bor9Ug^f9  otherwise  Boroughbridge,  within  the  said  manor,  a 

demand.       certain  reasonable  toll,  that  is  to  say,  a  toll  of  Ad.  for  every  wain 

116.]  or  waggon  loaden,  coming,  going,  or  passing  that  way,  over  the 

said  manor,  for  and  in  consideration  of  such  liberty  of  passage 

with  such  wain  or  waggon  loaden  over  the  said  manor.    That 

the  office  of  receiving  the  said  tolls  within  the  said  manor  by 

the  respective  bailiffs  and  farmers  of  the  said  kings  and  queens 

of  this  realm  for  the  time  being,  long  before,  and  at  the  rime  of 

the  making  of  the  grant  and  demise  hereafter-mentioned,  had 

been,  and  was,  called,  known,  and  distinguished  by  the  name  of 

the 
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the  bailiwick  of  the  borough  of  Boroughbridge,  in  the  county  of  1787. 
Tori.  And  that  the  said  bailiwick  and  the  said  tolls,  long  be- 
fore the  making  of  the  grant  and  demise  hereafter  mentioned, 
had  been  annexed  to,  and  then  were  parcel  of,  the  possessions  ag*im* 
of  the  ancient  duchy  of  Lancaster.  The  verdict  then  stated  a  ***** 
grant  by  king  William  the  Third,  in  the  year  1697,  of  the  baili- 
wick and  the  tolls  to  Sir  Robert  Howard,  and  deduced  a  title  to 
the  plaintiff.  That  by  virtue  of  the  premises,  the  plaintiff  be- 
came, and  was,  and  still  is,  possessed  of  the  said  bailiwick  of 
the  borough  of  Borougbbridge,  in  the  county  of  York,  and  the 
said  tolls  there,  and  all  and  singular  the  rights,  members,  and 
appurtenances  thereunto  belonging;  and  being  so  possessed 
thereof,  the  defendant  afterwards,  to  wit,  on  the  first  day  of 
January  1780,  and  on  divers  other  days  and  times  between  that 
day  and  the  first  day  of  May  1785,  came,  went,  and  passed  with 
three  wains  or  waggons  loaden  over  the  said  manor,  by  and  at 
the  bridge  of  the  Borough,  otherwise  Borougbbridge  aforesaid. 
That,  from  time  whereof  the  memory  of  man  is  not  to  the  con- 
trary, there  hath  been  and  is  a  common  public  king's  highway 
through  and  over  the  said  manor,  and  over  and  along  the  said 
bridge  of  Borougbbridge,  within  the  said  manor,  where  the  de- 
fendant passed  with  his  said  wains  loaden  as  aforesaid,  and 
for  which  passage  the  said  tolls  are  claimed  to  be  due  to  the  said 
plaintiff,  used  for  all  the  king's  subjects  to  go,  return,  pass, 
and  repass,  on  foot  and  on  horseback,  and  with  their  cattle, 
carts,  and  carriages,  every  year,  at  all  times  of  the  year.  And 
that,  from  time  whereof  the  memory  of  man  is  not  to  the  con- 
trary, the  inhabitants  of  the  West  and  North  Ridings  of  the 
county  of  York  have  been  used  and  accustomed  to  repair, 
maintain,  and  amend,  and  still  do  repair,  maintain,  and  amend, 
and  of  right  ought  to  repair,  &c.  the  said  bridge  of  Borough- 
bridge,  when  and  so  often  as  may  be  necessary,  in  certain  pro- 
portions. That  Charles  the  First,  late  king  of  England,  severed 
the  said  tolls  from  the  said  manor,  and  reserved  such  tolls,  and 
alienated  the  said  manor  of  Bure  to  several  citizens  of  the  city 
of  London,  whose  representatives  are  now  the  owners  thereof. 
But  whether  the  defendant  became  liable  to  pay  to  the  plaintiff, 
as  and  for  the  tolls  due  and  payable  to  the  plaintiff  for  the 
passage  of  such  three  wains  or  waggons  loaden,  the  sum  of 
one  shilling,  being  four-pence  a  time  for  each  and  every  time 
of  the  defendant's  coming,  going,  and  passing,  with  his  said 
wains  or  waggons  loaden  over  the  said  manor,  the  said  jurors 
know  not,  &c. 

This 
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1787.         TWl  verdict  was  argued  in  last  M'tcb^tmai  Term,  by  Gscfafi 
far  the  plaintiff,  and  Chambrt  for  the  defendant  *  and  agu% 


^^  PP  tUf  day,  by  *W  for  the  plaintiff,  and  Law  for  the  de» 
*««*     fondant. 

'•Su*       ^^  **?  **  plaintiff,  after  observing  that  there  were  twt 
kinds  of  tolls,  namely,  toll-traverse,  and  toll-thorough,  con- 
tended that  this  was  a  toll-traverse ;  for  it  is  taken  in  considera- 
tion of  passing  over  the  soil  of  another.  If  a  person  has  dedicated 
his  land  to  the  public  service,  that  is  a  sufficient  consideration 
for  this  kind  of  toll.    But  a  toll-thorough  is  taken  for  passing 
over  an  highway,  where  the  owner  of  the  toll  claims  nothing  in 
the  soil ;  and  that  sort  of  toll  cannot  be  supported,  unless  some- 
thing be  done  by  the  owner  of  the  toll,  such  as  repairing  the 
road  or  bridge,  &c.    In  Fttiherhert  (0)  a  definition  is  given  of 
the  two  kinds  of  toll;  it  is  there  said,  that  "  toll-traverse  lies 
"  in  prescription,  but  not  toll-thorough,  for  it  is  an  oppression 
"  of  the  people }"  2a  Ass.  58.  It  is  also  said,  « that  toll-traverse 
«  may  be  by  prescription  or  grant  *  but  toll-thorough  cannot  bt 
"  by  either  grant  or  prescription ;"  ao  E.  3.    It  appears  there* 
fore  from  this  passage,  that  toll-thorough  cannot  be  supported 
unless  some  consideration  be  shewn ;  and,  when  it  speaks  of 
toll-traverse  by  prescription  or  grant,  it  means  that  a  person 
may  prescribe  for  taking  a  toll  for  passing  over  his  land  without 
any  other  consideration.     All  tolls  may  possibly  have  originated 
from  the  king's  grapt  ;  and  formerly  the  king  might  have  granted 
a  toll  to  be  taken  in  an  ancient  highway,  provided  a  considera- 
tion was  imposed  upon  the  grantee  for  the  benefit  of  the  public ; 
and  that  is  what  is  understood  by  a  toll-thorough.    In  Heddj  v. 
Wheelhouse  (b)%  where  the  question  was  relative  to  taking  a  toll 
in  a  fair,  it  is  said,  that  "  the  king  may  grant  a  fair,  and  that  a 
u  toll  shall  be  paid,  though  it  be  a  charge  on  the  subject,  be- 
11  cause  the  subjects  have  ease  and  benefit  by  such  fairs."    The 
same  doctrine  is  recognized  in  Smith  v.  Shepherd  (r)  /  where  it 
is  said,  that  "  the  queen  may  at  this  day  grant  such  a  toll,  if 
"  something  be  done  for  the  benefit  and  ease  of  the  people,* 
If  then  the  king  for  a  reasonable  consideration  may  grant  a  toll 
for  passing  over  an  highway,  it  follows  that  he  may  grant  s 
toll  to  a  subject,  in  consideration  of  his  dedicating  his  land  for 
the  purpose  of  an  highway. 

It  is  stated  on  this  record,  that  the  highway  and  the  toll  are 
coeval,  so  that  the  granting  of  the  highway  was  the  considera- 
te A  N.  B*  518. 0.  (*)  Cn.  £lm.  558.  (*)  £r»  Jfe.  71a 

don 
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tion  of  the  toll.  And  this  b  surely  as  good  a  consideration  as  the  1717* 

repairing  of  the  highway.    If  this  were  not  an  highway  for  all  ■ 

purposes,  it  could  not  be  contended  that  this  toll  could  not  be  Lord  ^^ 


taken.    Then  if  a  person,  who  dedicates  his  land  to  the  public     */*** 
fot  particular  purposes,  be  allowed  to  make  a  demand  of  this  na*      ^ULm 
ture,  d  fortiori  shall  he  who  dedicates  his  land  for  dl  purposes* 
inasmuch  as  the  consideration  is  more  meritorious.    In  order  to 
support  this  toll,  it  is  only  necessary  for  the  plaintiff  to  shew 
something  from  whence  some  consideration  may  be  inferred. 
Now,  here  it  is  stated,  that  the  manor  and  the  soil  thereof  con* 
tinued  in  the  possession  of  the  crown  of  England  till  the  reign 
of  Charles  the  First,  when  the  tolls  were  firtt  severed  from  the 
manor,  and  that  the  toll  claimed  has  been  immemorially  paid 
fer  and  in  consideration  of  the  liberty  of  passing  that  way  over 
the  said  manor;  from  whence  it  may  be  strongly  inferred  that 
die  grant  of  the  highway  was  the  consideration  of  the  tolL    If 
this  were  not  so,  toll-traverse  could  never  exist*  because,  if  the 
road  be  once  given  up  to  the  public,  there  is  nothing  farther  to 
be  done  by  the  person  so  giving  it  up.  And  the  instant  the  grant 
of  the  highway  is  lost  in  antiquity,  the  evidence  of  the  con- 
sideration of  the  toll  would  be  lost  with  it,  as  there  cannot  be 
a  continuation  of  such  a  consideration.    He  then  cited  several 
authorities  to  shew  what  had  been  considered  as  toll  traverse, 
and  that  this  was  such.  It  is  a  good  prescription  to  have  a  half- 
penny of  every  one  who  goes  over  his  land.     Bro.  Abr.  Pre- 
scription,  pi.  57.     Crisps  v.  Belivood(o)  was,  where  toll  was 
claimed  for  landing  goods  within  the  manor  of  A.  in  consider- 
ation of  repairing  a  wharf  within  the  manor,  without  saying 
that  they  were  landed  upon  the  wharf;  which,  after  considering 
the  cases,  was  allowed  to  be  good.     In  the  case  of  James  and 
Johnson  b  ,  a  toll  was  claimed  by  the  lord  of  the  manor  of  B.  a$ 
appurtenant  to  the  manor,  for  all  beasts  driven  over  it :  there 
Maynardy  Serjeant,  argued  {inter  alia)  that  a  toll-thorough  may 
be  by  prescription,  without  any  reasonable  cause  alleged  of  its 
commencement ;  for  having  been  paid  time  out  of  mind,  the  true 
cause  of  its  beginning  in  the  intendment  of  the  law  cannot  be 
known.  And  the  Court,  agreeing  with  his  argument,  gave  judg- 
ment in  favour  of  the  toll.     In  Smith  v.  Shepherd  (c)>  the  ques- 
tion was,  whether  a  lord  of  the  manor  of  Berkley  could  claim  a 
tpli  by  prescription  lor  the  sheep  of  strangers  passing  through  the 
vill  ?  Popham>  Lh.  J.  said,  "  one  may  have  toll-traverse  by  pre- 

(*)  J  Lev.  4*4.  (*)  x  M$d.  231.  («)  Gr§.  Eli*.  710. 

scription, 
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1787.     scription,  and  so  he  may  have  toll-thorough,  but  it  ought  to  be 
for  some  reasonable  cause  which  must  be  shewn."  And,  because 


Lord  P»t 

bam  *  no  cause  was  alleged  by  which  it  might  appear  to  the  Court  to 
**»«"*  hare  a  lawful  commencement,  he  conceived  the  plea  to  be  il 
•ill.  Gaudy  and  Clinch,  Justices,  held  the  plea  to  be  well  enough)  for 
being  by  prescription,  the  cause  thereof  cannot  by  intendment  be 
known :  but  in  respect  it  might  have  a  lawful  beginning,  it  is 
well  enough  without  shewing  it.  But,  for  the  default  in  plead- 
ing, judgment  was  given  against  the  toll.  Now  sufficient  matter 
appears  upon  this  special  verdict,  from  which  the  Court  may 
reasonably  infer  that  the  toll  had  a  legal  commencement.  In  the 
ease  of  the  Mayor,  &c.  of  Yarmouth  against  Eaton  (a),  where  the 
question  was,  whether  the  corporation  could  claim  port  duties 
without  setting  forth  any  consideration  on  which  the  prescription 
was  founded  ?  Lord  Mansfield  said,  "  the  making  a  port  is  itsdf 
"  a  consideration,  it  may  never  require  repair ;  therefore  I  do  not 
"  know  that  it  is  necessary  to  shew  repair."  Dennison,  J.  said,  "it 
"is  necessary  to  shew  that  the  corporation  are  owners  of  the  soil, 
"  or  repair  the  port;  and  that  it  was  not  like  the  case  of  toU- 
"  thorough."  Wilmot,  J.  remembered  the  case  of  the  Mayor  of 
Nottingham  v.  Lambert,  and  observed,  that  though  it  was  said 
there,  « that  the  plaintiffs  could  not  have  recovered,  for  want  of 
"  shewing  that  the  corporation  were  lords  of  the  manor,  yet  it 
"  could  not  alter  the  judgment  in  that  case.  The  Crown  has  a 
"  right  to  create  the  duty,  and  to  grant  the  duty  to  another." 
Heie  that  which  was  required  in  that  case  is  expressly  shewn; 
for  it  appears  to  have  been  the  soil  of  the  Crown  over  which  the 
highway  passes.  The  case  (*),  which  was  lately  determined 
relative  to  this  right,  was  different  from  the  present ;  for  it  was 
not  there  stated  that  the  Crown  was  owner  of  the  soil ;  so  that 
there  appeared  to  be  no  consideration  for  the  toll. 

Law,  for  the  defendant,  made  two  questions :  first,  Whether 
upon  the  facts  found  by  this  special  verdict,  the  toll  in  question 
is  a  toll-traverse  or  a  toll-thorough?  And,  2dly,  If  it  be  a  toll- 
thorough,  Whether  the  claim  to  it  can  be  sustained  without  shew- 
*  ing  an  original  consideration  for  the  commencement  of  it,  such 
as  the  making  or  repairing  the  road  in  question  ?  &c. 

As  to  the  first,  it  is  stated  to  be  a  toll  of  j\d.  taken  for  every 
wain  or  waggon  passing  that  way  over  the  manor,  in  consider- 
ation of  such  liberty  of  passing :  but  it  is  further  stated,  that  there 


(•)  3  Burr.  246*.  (*)  1A.  PHbam  v.  Emff*t  C.  B. 

has 


in  the  Twenty-seventh  Year  of  GEORGE  III.  66$ 

has  been  immemorially  a  common  public  king's  highway  through  I7&7* 
•nd  over  the  said  manor,  and  over  and  along  the  bridge,  &c.\  and  - 
that  the  bridge  has  been  immemorially  repaired  by  the  inha-  BAM 
bitants  of  the  West  and  North  Ridings  of  Yorkshire;  so  that  the  pjjjjj 
existence  of  a  toll-traverse  is  expressly  negatived  by  the  jury.  situ 
A  toll-traverse  is  expressly  defined  to  be  "  a  payment  of  a  sum 
f<  of  money  for  passing  over  the  private  soil  of  another  (a)?  or 
in  a  way  not  being  an  high  street  (*).  This  is  laid  down  by 
Thorpe,  J.  (c)  who  said,  "  that  toll-traverse  is  properly  where 
"  a  man  passes  over  another's  soil  in  the  way  not  being  an  high 
"  street."  If  this  definition  be  accurate,  in  order  to  support  this  v 
claim  the  owners  of  the  toll  must  have  once  been  owners  of  the 
soil,  and  at  a  time  too  when  there  w.as  no  highway  over  it;  but 
the  latter  part  is  expressly  negatived  by  the  finding  «  that  the 
"  highway  is  immemorial."  It  is  laid  down  in  the  case  of 
Smith  and  Shepherd  (d)9  and  recognized  in  Trueman  and  Walg- 
ham  (/),  that  the  inheritance  of  every  man  in  the  king's  high- 
way  is  prior  to  all  prescriptions ;  now  the  existence  of  this  toll 
must  necessarily  be  posterior  (/)  to  the  time  when  the  place  in 
question  had  ceased  to  be  the  private  soil  of  another  \  it  conse- 
quently then  began  to  exist  at  a  time  when  all  legal  considera- 
tion for  its  existence  had  become  impossible.  But  even  if 
the  toll  and  highway  began  together,  that  will  not  answer  the 
plaintiff's  purpose ;  for  it  is  incumbent  on  the  plaintiff  to  shew, 
that  those  from  whom  he  claims  had  the  soil  before  the  toll  began, 
and  that  they  relinquished  it  in  consideration  of  the  toll.  If  the 
argument  that  the  toll  may  be  now  presumed  to  have  had  a  legal 
commencement,  were  to  prevail,  all  other  exactions,  of  which 
the  commencement  is  unknown,  may  be  equally  supported.  But 
it  has  been  determined  in  a  variety  of  cases  that  immemorial 
payment  is  not  sufficient  to  support  a  demand  by  prescription,  if 
it  could  not  have  had  a  legal  origin;  as  in  Prideoux  and  Ward(g). 
Otherwise  it  would  be  to  establish  that  every  ancient  payment 
carried  in  itself  the  evidence  of  its  own  legality.  This  cannot  be 
considered  as  a  toll-traverse,  because  that  is,  strictly  speaking,  a 
toll  for  passing  over  the  soil  of  another.  This  is  established  by 
those  cases  (A)  where  it  has  been  determined  that  toll  paid  for 
passing  over  the  manor  of  another  is  toll-traverse  j  for  the  manor 

(a)  &J.  454.  (*)  1  Roll.  Ah.  TtiU  r«//t5ia.    Sro.  Ah.  Tit.  ToU%pl.  6. 

(0  %%  An.  58.         (<0  Mo.  574.  (0  a  trV'-  ^96.  (/)  Vidf  L<"*1*"'* 

tost,  SslJk.  403.  (g)  %  Lev.  96.  (*)  Pridttvx  r.  Ward,  a  Ltv.  96.  Cr'ufe 

W  BeUwotJ,  3  Tev.  424. 
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1 787*    in  such  cases  is  equal  to  the  soil,  the  Whole  right  of  the  soil  hav- 
1    .  ing  at  one  time  been  vested  in  the  lord  of  the  manor.    If  such  a 

ndAt/^  toll  could  commence  at  any  subsequent  time,  it  might  legally 
again*     commence  now  \  and  if  all  the  tenants  consented,  it  would  still 

Mtk  be  a  toll-traverse,  inasmuch  as  it  would  be  ratione  soli.  The  case 
chiefly  relied  on  by  the  plaintiff  is  that  of  Janus  v.  Johnso*,  as 
reported  in  1  Mod.  231,  where  Serjeant  Majnari  is  made  to  say, 
that  there  is  no  difference  between  a  toll-traverse  and  a  toll* 
thorough ;  and  that  a  toll-thorough  may  exist  without  any  con- 
sideration. But  that  was  not  the  question  then  before  the  Court ; 
and  the  "  cur.  accord."  does  not  relate  to  that  part  of  his  argu- 
ment, but  to  the  last  proposition,  which  was  the  real  point  in  the 
cause,  namely,  thdt  a  thing  tlyt  lies  in  grant  cannot  be  claimed  by 
a  que  estate  directly  by  itself,  but  it  may  be  claimed  as  appurte- 
nant to  a  manor  by  a  que  estate  in  the  manor.  Besides,  that  case 
is  differently  reported  in  2  Mod.  144.  where  Serjeant  Majnari 
argued  directly  the  reverse,  and  the  Court  were  clearly  of  opinion, 
"  that  if  the  defendant  had  said  this  was  toll  for  passing  die 
"  highway,  he  must  have  shewn  some  cause  to  entitle  himself  to 
"  the  taking  of  it,  as  by  doing  something  of  public  advantage." 
The  case  of  Smith  v.  Shepherd  (a)  was  precisely  similar  to  the 
present 5  it  was  a  claim  of  a  toll  for  passing  over  an  highway 
for  which  no  consideration  was  shewn.  There  Popbam,  Ch.  J. 
was  of  opinion  that  a  consideration  must  be  shewn ;  Gaudy,  J. 
doubted  \  Ftnner,  J.  delivered  no  opinion;  and  Cti*eh9  J.  was  of 
opinion  that  it  might  be  presumed  to  have  had  a  legal  beginning : 
but  in  another  report  of  this  case  (£•),  the  Court  are  made  to  ad- 
judge that  the  toll- could  not  be  supported,  and  a  reason  given 
is,  because  "  a  person's  inheritance  in  the  queen's  highway  is 
"  precedent  to  all  prescriptions."  From  a  consideration  of  all 
these  cases  it  appears  that  toll-traverse  may  be  claimed  for  pass- 
ing over  the  soil  or  manor  of  another,  but  not  for  passing  over 
an  highway. ' 

Secondly,  a  toll-thorough  cannot  be  claimed  without  shewing 
a  consideration  for  it.  22  Ass.  pi.  58.  2  Ro.Abr.  Title  Tdi. 
and  3  Bro.  Abr.  Title  Toll.  In  Keilnvay  148.  it  is  said,  thats 
man  shall  not  have  a  toll-thorough  for  passing  over  an  highway, 
because  it  is  common  to  all.  And  this  is  not  inconsistent  with 
another  decision  in  the  same  book ;  for  that  was  the  case  of  t 
toll-traverse,  which  is  not  disputed.  What  is  thrown  out  by  the 
Court  in  35  H.  6.  p.  29.  13  H.  4.  p.  14.  and  5  H.  7.  p.  10. 
cannot  be  considered  as  decisive,   because  neither  of   those 

(a)  Cr#.  Eiim.  71a  (J)  Ktiiw.  15Z. 

«  questions 
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questions  called  for  any  decision  upon  this  point*.    It  is  true  that     *7&7. 
Lord  Hale  (a)  intimates  a  doubt  whether  toll-thorough  cannot  b* 
claimed  without  a  consideration ;  but  the  result  of  his  opinion* 


I*ordPftL~ 


after  consider i ng  the  authorities,  seems  to  be  that  it  cannot*  The  •&**** 
cases  of  The  Xing  v.  He  Corporation  of  Boston  (*),  Hasport*.  Will* 
(r ),  The  Corporation  of  London  and  Hunt  (rf)i  Warrington  v.  Mote* 
ley  (*).  the  Mayor  of  Yarmouth  v.  £afe*  (/},  W*«r/  v.  JDVAjp  (j)» 
and  Trueman  v.  Walgjkam  and  another  (A),  all  establish  the  point* 
that  there  must  be  a  consideration  for  toll-thorough.  And  ir*» 
deed  this  question  has  already  received  a  decision  by  die  Court  of 
Common  Pleas,  upon  the  same  right  as  the  subject  of  this  action* 
and  between  one~bf  the  present  parties  (i):  though  two  strong 
additional  facts  are  stated  on  this  verdict,  which  did  not  appear 
in  that  case,  namely,  that  this  is  an  immemorial  highway,  and 
that  the  bridge  has  been  immemorially  repaired  by  the  North 
and  West  Ridings  of  Yorkshire ;  still  the  Court  determined  rtt 
that  instance  against  the  toll. 

Askhurst,  J.  It  is  properly  admitted  that  toll-  thorough  can* 
not  be  supported  without  shewing  a  consideration ;  but  tolUtra- 
verse  may ;  and  the  reason  is,  that  the  very  circumstance  of  passing 
over  the  soil  of  a  private  person,  where  the  public  had  no  right 
before  to  pass,  imports  a  consideration.  At  die  same  time  if  this 
were  a  new  case,  we  should  inquire  into  the  reason  of  this  dis- 
tinction; because  in  every  case  which  requires  a  consideration,  it 
ought,  from  length  of  usage,  to  be  presumed.  For  the  rule  with 
regard  to  prescriptions  is,  that  every  prescription  is  good,  if  by 
any  possibility  it  can  be  supposed  to  have  had  a  legal  commence- 
ment. That  is  the  general  rule ;  and  I  cannot  see  tthy  a  good 
consideration  for  toll- thorough  cannot  be  presumed  as  well  a* 
for  toll-traverse ;  because  the  giving  of  the  soil  to  the  public  iy 
in  itself  a  good  consideration.  But  in  all  probability  the  distinc- 
tion arose  from  the  difficulty  in  most  cases  of  shewing  that  the 
toll  and  the  ownership  of  the  soil  were  coeval.  For  there  arc 
very  few  cases  where  it  could  possibly  be  shewn  that  the  soil  over 
which  an  ancient  road  passes  was  the  soil  of  a  private  person. 
But  in  the  present  case  it  is  shewn,  and  that  distinguishes  it  from 
all  the  former  determinations.  It  is  unnecessary  to  go  through 
all  the  cases  upon  this  subject;  because  though  toll-thorough  can- 

(«)  F.  N.  B.  518,  *.  (*)  Sir  W.  J.  162.  (*)  1  M*i.  47.  S&L  454, 

%FmU  71.  (i)  3  Ln.  47.  (#)  4M1L  319.  (/)  3  Burr.  1402. 

(l)  %  Ltrtvr,  IJI9.  (6)  1  JVils,  998.  (0  L&  Ptlbam  r.  Ha'ignt%  C.  B. 

not 
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1787.     not  be  claimed  without  a  consideration,  yet  the  answer  to  it  in 
the  present  case  is,  that  it  is  expressly  found  that  before  the  time 
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Lord  Pel-  Qf  j^j  mcniory  thc  property  of  the  soil  was  in  the  Crown.  For 
agaimd  it  is  stated  as  the  first  fact  here,  that  William  the  Conqueror  was 
lc"lf"  seised  of  the  manor  of  Bure  and  the  ground  and  soil  thereof,  and 
that  it  continued  in  the  Crown  till  the  reign  of  Charles  I.  by 
whom  the  tolls  were  severed  from  the  manor.  Why  then  is 
this  not  as  good  a  consideration  as  the  repairing  of  a  bridge  or 
the  walls  of  a  town,  or  any  other  meritorious  service,  which  are 
at  this  day  acknowledged  in  law  to  be  a  good  consideration  for 
claiming  a  toll-thorough  ?  Therefore,  in  the  present  case,  toll- 
thorough  and  toll-traverse  are  the  same  thing.  The  only  reason 
why  a  distinction  is  in  general  taken  between  them  is,  because 
in  the  former  it  cannot  be  shewn  that  the  road  was  originally  the 
soil  of  a  private  person.  Where  there  was  an  ancient  highway, 
the  king  could  not  grant  a  toll-thorough  unless  something  were 
to  be  performed  for  the  benefit  of  the  public  by  the  grantee,  such 
as  repairing  the  road,  or  the  like.  But  that  was  not  necessary 
here,  for  this  toll  was  originally  claimed  by  the  Crown  itself, 
and  therefore  it  could  not  commence  by  a  grants  to  itself. 
The  toll  must  be  now  presumed,  to  be  coeval  with  the  right  of 
passage.  The  Crown  had  a  right  to  say  .to  the  public,  tfeat  they 
should  not  use  this  ground  for  the  purposes  of  an  highway  with- 
out paying  a  toll  for  it.  That  toll  has  been  paid  ever  since,  and 
therefore  a  good  consideration  may  be  supposed.  The  case  here 
stated  is  extremely  different  from  that  on  which  the  Court  of 
Common  Pleas  gave  their  opinion  \  so  that  this  decision  will 
not  impeach  the  judgment  given  by  that  Court  on  the  case  be- 
fore them ;  for  if  the  same  facts  which  appear  on  this  record 
had  been  there  ;tated  to  them,  they  would  perhaps  have  made  a 
different  determination. 

Buller,  J.  The  first  question  to  be  considered  is,  what  are 
the  materia]  facts  on  which  our  opinion  is  to  be  given.  The 
facts  are  disclosed  at  large  by  the  special  verdict,  but  in  sub- 
stance are  only  these  >  that  the  subjects  of  this  country  hare 
immemorially  had  a  right  of  passing  over  the  way  in  question, 
paying  a  toll  of  j\d.  for  every  waggon  to  the  owner  of  the  soil 
Considering  the  case  in  that  light,  the  question  is,  whether  on 
this  finding  the  Court  can  say  that  the  subjects  have  a  general 
and  unqualified  right  of  way*  if  they  do,  it  will  be  directly 
contrary  to  the  finding  of  the  jury  ;  for  they  have  found  that 

there 
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there  is  no  right  of  way  but  on  paying  the  toll.    I  agree  that    1787. 
where  the  subjects  have  a  right  of  way,  it  is  not  in  the  power  of 
the  Growh  to,  throw  a  charge  upon  them  without  some  considers 
-  tion.  The  ground  on  which  that  doctrine  is  founded  is  that  there  J*****4* 
must  be  a  quid  pro  quo.    If  the  subjects  ever  had  a  right  of  way      oili. 
without  paying  a  toll,  there  is  no  quid  fro  quo.    But  in  order  to 
apply  that  argument,  a  case  must  be  shewn  that  the  subjects  had 
a  right  of  passage  before  the  granting  of  the  soil,  which  is  con- 
trary to  this  case.    It  has  been  argued  by  the  defendant's  counsel 
that  it  is  incumbent  on  the  plaintiff  to  shew  that  he  was  in  posses- 
sion of  the  soil  over  which  the  road  passes  before  the  toll  existed ; 
but  I  think  that  the  defendant  must  shew  that  the  subjects  had 
a  right  of  way  prior  to  the  claim  of  the  toll.    But  on  this  ver- 
dict they  are  stated  to  be  coeval;  therefore  the  subjects  never  had 
a  right  of  passage  without  paying  this  toll.    Then  does  this  toll 
.  appear  on  the  verdict  to  be  illegal  and  void  ? — The  consideration 
stated  is,  that  the  toll  was  always  payable  to  the  owner  of  the 
soiL    The  next  point  to  be  considered  is  whether  this  is  toll- 
traverse  or  toll-thorough.    The  cases  most  applicable  to  this 
■  subject  are,  5  Hen.  7./*.  10.  a.  Keilw.  152.  Smith  v.  Shepherd  (a), 
and  Truman  v.  Walgham  (t).    In  the  first  of  these,  Fairfax,  J. 
said,  «  it  is  a  good  prescription  for  any  one  to  take  a  penny  of 
M  every  person  for  passing  over  his  land;  and  this  i*  toll- traverse; 
"  it  is  good,  because  each  has  a  quid  pro  quo,  and  so  of  toll- 
'*  thorough,  where  a  man  pays  toll  in  a  vill."    The  comment 
made  by  the  defendant's  counsel  upon  this  passage  is,  "  so  of 
M  toll-thorough,  where  there  is  a  consideration."     But  what  is  the 
consideration  ? — "  So"  must  refer  to  what  goes  before,  and  no 
other  consideration  is  shewn  but  that  of  passing  over  the  land  of 
another.    This  may  have  been  one  of  the  cases  which  occasioned 
Serjeant  Maynard  to  say  that  the  cases  were  confounded  (c). 
But  that  authority,  as  far  as  it  goes,  speaks  of  the  consideration 
being  good,  if  it  be  for  passing  over  the  lands  of  another ;  that 
is  the  case  here.    Next  as  to  the  case  in  Keilway  (d) ;  there  the 
claim,  which  was  of  a  toll  for  passing  over  the  demesnes  of  the 
manor,  was  established;  there  was  no  other  consideration.  And 
whether  it  were  claimed  as  appendant  to  the  manor,  or  as  an  ease- 
ment, is  immaterial  to  this  case,  for  this  prescription  was  allowed. 
That  case,  in  my  opinion,  applies  strongly  to  the  present.   Then^ 
as  to  die  case  of  Smith  v.  Shepherd,  Mo.  574,  which  is  likewise  re- 

(a)  Moor,  574.        (*)  %  mtt.  296.        (<)  Vide  8  Co.  46.  b.        (W)  15  v 

Vol.  I.  Yy  ported 
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1787.    ported  in  Cro.  £Hz.  7 10.5  there  toll  was  claimed  for  sheep  passing 
through  a  rill :  but  it  was  not  stated  that  die  party  chiming  it  was 
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LoL*  wEt"  ««ttd  o{  thc  soil.    Tlie  Court  in  that  case  said, «  that  the  inte- 
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^i««w     «  ritance  of  every  man  in  The  king's  highway  i*  prior  to  all  pic- 
«  scriptions."  That  goes  decidedly  on  the  ground  that  the  party 
was  not  entitled  to  the  soil;  and  that  the  subjects  had  a  right  of 
passing  over  the  road  before  the  toll  was  claimed  ;  otherwise  tie 
word  «  inheritance"  is  not  capable  of  being  explained.    To  cre- 
ate a  toll,  therefore,  in  such  a  case,  would  be  to  deprive  the  (ob- 
jects of  their  right:  but  if  the  right  did  not  exist,  die  subjects 
could  not  be  deprived  of  it.    And  when  the  case  proceeds  to  state 
that  if  the  party  shew  a  consideration,  "  as  repairing  a  road  or  1 
"  bridge ;"  those  instances  are  only  put  by  way  of  examples,  and 
do  not  exclude  any  other  consideration.  If  what  was  said  by  the 
Court  there,  "  that  toll-traverse  may  be  prescribed  for,  became  it 
"  is  for  passing  over  a  man's  freehold,19  was  said  with  a  lefeitate 
to  the  case  then  before  the  Court,  it  is  a  strong  confirmation  of 
the  other  authorities.    For  it  shews  that  though  a  toll  cannot  be 
claimed  for  passing  through  a  yill,  yet  if  it  be  for  passing  overs 
man's  own  soil,  it  is  a  good  consideration.    It  seems  to  me  fton 
the  passage  in  1  Mod.  105.  that  the  Court  merely  referred  to  caw 
where  the  party  was  not  in  possession  of  the  soil  over  which  fte 
highway  passed  before  it  became  a  highway ;  for  one  of  die 
cases  there  put  by  Lord  Hale  wad  that  of  a  toll  upon  the  sea; 
so  that  it  is  plain,  that  he  meant  to  put  cases  where  the  toll  wn 
claimed  in  places  where  the  subjects  had  before  a  right  of  pas* 
sage.    The  last  case  was  that  of  Truman  v.  Walgham :  there 
Lord  Camden  made  a  distinction  between  a  toll   claimed  Ibr 
passing  over  the  soil  of  the  party  or  not.  He  said,  «  die  defend- 
"  ant  would  have  us  believe  it  is  for  passing  through  his  ova 
«  manor  or  land ;"  which  shews,  that  if  it  had  been  for  passing 
over  his  own  manor  or  land,  the  Court  would  have  held  it  a 
good  consideration.    These  cases  apply  very  strongly  to  shew 
that  this  is  a  toll-traverse,  in  which  it  is  admitted  that  no  con- 
sideration need  be  shewn.    The  22  Ass  pi  c8.  has  been  modi 
relied  on :  but  in  that  case,  nothing  was  said  with  respect  to 
the  soil.     And  it  is  clear,  that  the  Court  went  on  the  idea  that 
the  party  claiming  the  toll  had  no  interest  in  the  soil,-  and  tb£ 
there    was  a  general  right  of  passage  brfore   die  toll  ** 
claimed.    For  the  complaint  was  tliat  the  toll  was  outrageous; 
and  it  was  only  claimed  as  a  toll-thorough.     Thorpe,  J.  tkoe 
laid  that  toll-thorough  was  an  oppression  on  Ae  people,  and 

that 
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jhat  it  was  against  common  right :  bo*  toU-travrae  was  where     1797* 
a  man  passes  over  the  soil  of  another  in  a  way,  not  being  w  — — — 
high  street.     From  that  case  it  is  manifest  that  Thorpe  was      HA^L " 
speaking  of  an  highway  of  which  the  public  had  possession  be-  p^j*g_ 
Cone  the  cqB  was  granted;  if  so,  the  Crown  could  not  charge  the      oil*,. 
jmUic  with  the  burthen.    The  note  in  f.  N.  &,  5 1%.  n,c  shews 
-Aat  this  must  be  the  meaning  of  the  old  cases.  *  But  that  is  not 
the  present  case ;  for  originally  the  public  had  not  this  right  of 
•rgtjr.    And  if  there  were  a  contract  between  the  Crown  and  the 
fmblic,  that  die  latter  sWwld  have  die  usenf  the  wad  on  paying 
the  toll*  the  eeservation  is  a  sufficient  consideration.    Here  the 
|nry  have  expressly  found  that  the  toll  was  paid  in  respect  of  the 
noil;  which  I  think  a  sufficient  consideration. 
•    GaosE,  J.    The  only  case  which  induced  me  to  entertain  a 
doubt  from  the  beginning  was  that  in  22  Ass.  pi.  58.    But 
that  has  been  fully  explained  by  my  brother  Rtdkr.    Then  k 
this  a  eolUtravcrse  i .   I  think  it  is.     It  appears  that  the  use  of 
the  toad  has  been  immemorial*  and  that  die  payment  of  the 
•AoU  has  likewise  been  immewnriaU  from  whence  it  was  con- 
tended bj  the  defendant  that  die  road  has  been  osed  as  long  as 
die  toll  has  been  claimed.     But  I  intend,  what  <majy  fairly  be  in- 
tended, that  die  commencement  of  the  toll  was  legal,  and  that 
she  payment  was  made  in  consideration  of  .the  use  of  the  soil. 
SPhey  hodi  began  at  the  same  time.    If  the  itoll  weit  given  for 
the  use  of  the  soil,  it  was  a  suftcient  consideration.     As  this 
question*  and  all  die  cases  bled,  have  been  so  fully  :gone  imp 
by  the  jest  of  the  Court,  it  is  unnecessary  to  repeat  the  same 

hut  I  agree  entirely  with  every  -part  of  the  judgr 
delivered  »hy  the  Court. 

Judgment  for  the  plaintiff. 
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Julofd  against  Tomkies.  m^?%1 

ACTION  of  covenant.      The  declaration  stated  that  the  if  a  lessor 
t        .  t       %r  covenant 

defendant,    by  iin   indenture   dated   24th   $l<*y  '  37  !>  for  quiet 

jpanted  to  the  plaintiff  in  fee  a  certain  messuage,  &c.  with  the  ™j«g™£ 

ajjpurteqfcnjces  in  Qswstry%  Salqp;  and  also  all  ojher  the  mes-  /<»«/«/ let, 

^Mage$,  &c.x>f  j£ie  defendant  in  Oswestry,  together  with  all  a#4  ^'ofhTml 

self,  bis 
Mis  antl  assigns*,  the  declaration  for  a  breach  of  the  corenant  *ecd  not  ei^rettlf' allege  that  he 
**Ufd  Spuming  title,  if  the  disturbance  complained  of  be  such  as  clearly  appears  to  be  an  assertion 
•f  right,     [x  If.  Bl.  34.] 

Ty  2  singular 
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1787.    singular  out-houses,  commons,  profits,  privileges, 

-  emoluments,  advantages,    hereditaments,  and  appurtenance* 


J££*     whatsoever,  to  the  said  premises  belonging,  &c ;  rod  ill  the 

ToMKict.  estate,  &c.    That  the  defendant,  by  that  indenture  covenanted 

(inter  alia)  with  the  plaintiff,  "  that  the  plaintiff,  his  heirs  and 

u  assigns,  should  or  might,  from  time  to  time,  and  at  all  timet 

•«  thereafter,  for  ever  peaceably  and  quietly  have,  hold,  use,  oc- 

*  cupy,  possess  and  enjoy,  all  and  singular  the  said  premises 
u  thereby  granted,  with  their  appurtenances,  without  the  hmfd 
"  let,  suit,  entry,  eviction,  or  interruption  of  the  defendant,  his  hcn% 

*  executors,  administrators,  or  assigns,  or  any  other  person  «r 
€t  persons,  claiming  by,  from,  or  under  him,  them,  or  any  rf 
u  them,  or  his,  or  their,  or  any  of  their  ancestors/*    The  btesck 
stated  was,  that  the  plaintiff  had  not  from  time  to  time,  rod  at 
all  times  after  the  making  of  the  said  indenture,  hitherto  peace- 
ably and  quietly  had,  held,  used,  occupied,  possessed,  and 
enjoyed,  all  and  singular  the  said  premises,  with  their  appurte- 
nances, without  any  let,  suit,  entry,  eviction,  interruption,  or 
disturbance  of  the  defendant ;  but  that,  on  the  1  st  of  Jmfy  1783, 
and  from  time  to  time  from  thence  until  the  exhibiting  of  the 
plaintiff's  bill  on  divers  days  and  times  during  that  time,  when 
divine  service  was  celebrated  in  the  parish  church  of  Oswestry 
the  defendant  disturbed  and  hindered  the  plaintiff  in  the  me 
and  enjoyment  of  two  pews  in  the  said  parish  church,  belonging 
rod  appertaining  to  the  first-mentioned  messuage,  in  the  vii 
premises ;  that  is  to  say,  the  defendant  at  some  of  those  times 
sat  in  the  said  pews,  and  at  other  of  those  times  put  and  camel 
to  be  put  into  the  same  divers  other  persons  to  sit  in  the  ml 
pews,  without  the  leave  and  against  the  will  of  the  plaints!; 
and  at  other  of  those  times  locked  up  the  said  pews,  and  kept 
the  same  so  locked  up,  without  the  licence  or  consent,  and 
against  the  will,  of  the  plaintiff,  and  hindered  the  plaintiff  and 
his  tenants  of  the  said  messuage,  and  his  and  their  families,  fires 
sitting  in  the  said  pews,  whereby  the  plaintiff  could  not  enjof 
the  use  and  benefit  of  the  said  pews  for  himself,  his  tenants,  Wf. 

To  this  declaration  there  was  a  general  demurrer. 

Sower,  in  support  of  the  demurrer,  submitted,  that  thosgk 
the  injury  complained  of  might  be  the  subject  of  an  actkM 
of  trespass,  it  could  not  be  the  foundation  of  this  actkait 
The  covenant,  on  the  part  of  the  grantor,  is  to  indemnify 
the  grantee  against  all  lawful  disturbance:  but  die  breach 
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assigned  is  an  unlawful  trespass  of  the  grantor  himself;  now     1787* 
this  covenant  does  not  extend  to  the  tortious  acts  of  the  grantor. 


Lloyd 


Vough.  123.  5  Vin.  Air.  156.//.  7.  If  such  an  act  as  this  J£22 
should  be  held  sufficient  to  subject  the  grantor  to  an  action  of  Tommc*. 
covenant,  every  time  he  happened  to  come  upon  the  premises 
by  accident,  as  in  hunting,  it  might  be  construed  a  breach  of 
his  covenant.  Here  the  defendant  claimed  no  right  in  the  pew, 
therefore  the  act  done  does  not  fall  within  the  sense  of  the 
covenant* 

.  Woody  contra.  It  is  only  necessary  to  shew  that  the  disturb- 
tnce  was  a  lawful  one,  if  the  action  be  brought  against  the 
grantor  for  a  breach  of  the  covenant  by  the  act  of a  stranger •,  be- 
cause the  stranger's  title  is  known  to  the  grantee  as  well  as  the 
grantor :  but  where  the  breach  complained  of,  is  the  act  of  the 
covenantor  himself,  it  is  not  necessary  to  set  forth  his  tide,  which 
may  rest  merely  within  his  own  knowledge ;  and  against  him 
any  interruption  is  sufficient  to  support  this  action,  a  Show.  425. 
And  it  would  be  very  strange  if  the  covenantor  could  excuse 
himself  by  alleging  that  he  had  been  guilty  of  a  wrongful  act  of 
trespass. 

Bower  in  reply*  It  appears  from  the  case  in  Shower  that  there 
was  at  least  a  claim  of  title  on  the  part  of  the  covenantor,  which 
distinguishes  it  from  this* 

Ashhurst,  J.  The  case  cited  .seems  to  me  to  be  a  strong 
authority,  and  applicable  to  the  present.  I  should  not  indeed 
be  inclined  to  admit  that,  in  the  case  put  by  the  defendant's 
counsel  of  the  covenantor's  coming  accidentally  upon  the 
premises  in  hunting,  he  would  be  liable  to  an  action  upon 
his  covenant:  but  that  is  not  the  present  case;  and  the  answer 
there  would  be,  that  it  would  not  be  done  under  an  assumption 
of  right.  But  here  the  act  itself  asserts  a  title  j  for  the  defen- 
dant locked  up  the  pew,  which  is  as  strong  an  assertion  of 
right  as  can  well  be  imagined.  It  is  not  necessary  in  this  kind 
of  action  that  the  party,  against  whom  it  is  brought,  should 
have  a  title:  it  is  sufficient  if  he  does  the  act  under  a  claim  of 
one. 

Per  Curiam,  Judgment  for  the  plaintiff. 
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Utfww  against  Wolseley. 

!b  covenant     A  CT I O  N  of  covenant  on  a  charter-party.  Tne  dedaratfos 

S4t^T  statcd  the  chartCT-Party»  «**«  *3d  of  Hovtmb^r  *1*U  * 

whereby  it  St.  Helena,  between  the  defendant,  by  the  name  arid  addition  df 
to  cm^  a  captain  WoUelej,  commander  of  his  Majesty**  ship  Magmmhue, 
sl»P  °f  hc  and  senior  officer  of  his  Majesty's  ships  arid  vessels  at  St.  Hebe* 
plaintiff  was  (there  being  no  commissary  for  prisoners  there,)  on  account  of  bit 
«!o^S°Ji-  MaJestJ* of  *c  one  part,  and  the  plaintiff,  by  the  name  and  de- 
tenct  of  <•*-  scriptiott  of  G.  Untuin,  one  of  the  agents  of  hi*  Majesty**  ship 
tbouid  blot  Hannibal,  of  the  other  patt,  sealed,  &c. ;  wherein  it  was  agreed 
M  ***    between  the  plaintiff  and  the  defendant  respecting  the  taking  th* 

sentence  •«■»«■•  t  «  •  «?j. 

mustbetak-  prifce  ship  i>  Seviere  to  be  employed  as  a  cartel  to  carry  Frenm 
*V°  ™"  prisoners  to  Europe,  thajt  af  jtf*  at  sentence  rf  condemnation  shotfM 
*»«,  and  hare  passed  upon  her,  she  should  proceed  with  the  jRrtmc*  pri. 
who  suffer  8oncrs  taken  by  *c  Hannibal  to  the  first  pott  in  France.  Tlat 
the  freight    the  defendant,  on  account  of  the  ling,  should  put  on  board  a  com- 

must  aver  **  °  * 

that  the  ship  mission  officer,  to  hate  charge  and  command  of  her,  and  a  mki- 
demnedby  8n*Pman  to  assist  him,  &c.  That  the  defendant,  on  account  of  A 
aCounhav-  Ung,  further  consented  and  agreed,  that,  If  any  accident  shook! 
temC  jwu -  happen  to  the  said  cartel,  either  by  fire,  being  stranded,  or  lost  by 
diction,  a  any  otner  unavoidable  accident,  whilst  employed  on  that  service, 
the  Crown    government  should  be  answerable  for  the  sum  of  1500/.  fof  Ac 

bJTS^d'w  *olc  nse  *nd  bcilcfit  of  *c  captors.  That  the  plaintiff,  as  ptft 
accent  of  agent,  and  On  behalf  and  account  of  the  captors,  did  also  consent 
fsToT^'r-    and  agree  that  he  would  leafe  the  passage  of  those  prisoners,  if 

swewWe2""   ^c  cartc!  atrived  *aft> t0  **  settled  by  the  principal  officers  ad 

[1  Ea,t.'s79-  commissionetS  of  his  Majesty's  navy,  as  they  in  justice  to  the 

l  Taj*?*'  captots  Should  think  meet ;  and  at  such  rate  as  had  been  usual  i* 

374.]         Similat  cases.    Th*t  the  plaintiff  further  consented  and  agreed, 

tfiat  if  any  provisions  should  remain  at  tfte  end  of  the  sendee, 

restitution  should  be  made  to  government  for  the  same,  and  thtt 

the  value  Should  be  deducted  out  of  such  Nils  as  might  be  granted 

for  that  vessel's  service.   The  declaration  tftett  stated  that,  before 

the  making  of  the  said  charter-party,  the  said  ship  Le  Seviere  &A 

cargo  liad  been  seized  and  taken  as  prize  of  war  by  his  Majesty's 

ship  Hannibal,  and  had  been  brought  into  St.  Helena.    That 

before  the  making  of  the  said  charter-party  a  certain  suit  or 

proceeding  had  been  instituted  in  St.  Helena,  on  behalf  of  the 

captors  of  the  said  ship,  before  certain  commissioners  appointed 

according  to  the  royal  charters  under  the  great  seal,  confirmed 
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by  several  acts  of  parliament,  for  the  purpose  of  distributing  jus-     1787. 
tice  in  all  maritime  cases  whatsoever  concerning  any  ships  which  ■ 

might  be  brought,  or  persons  who  might  come,  within  the  juris-    v"Ja)" 
diction  of  the  powers  delegated  for  the  government  of  the  island    v/owa- 
of  St,  Helena,  for  the  purpose  of  obtaining  the  sentence  of  con- 
demnation of  the  said  commissioners  upon  the  said  ship  ;  which 
said  suit  was  depending  at  tie  time  of  making  the  said  charter-party* 
That  after  the  making  of  the  said  charter-party,  to  wit,  on  the 
4th  day  of  December  178 1,  fe>V.  sentence  of  condemnation  was 
passed  in  the  said  suit  upon  the  said  ship,  by  the  said  commis~ 
sioners,  whereof  the  defendant  afterwards  had  notice ;  with  an 
averment  that  the  said  sentence  of  condemnation  was  the  same  as 
that  mentioned  and  referred  to  by  the  charter-party.    The  de- 
claration then  stated  that  the  said  ship  had  performed  the  said 
service  by  carrying  the  prisoners  to  port  U Orient;  and  that  the 
ship  was  employed  in  that  service  three  months  and  fourteen 
days ;  but  that  the  defendant  had  not  paid  the  freight,  bV. 

To  this  declaration  the  defendant  demurred  specially,  and 
shewed  the  following  causes  %  that  it  did  not  appear  that  the  said 
ship  called  Le  Seviere,  in  the  said  declaration  mentioned,  before 
or  at  the  time  of  the  making  of  the  said  charter-party,  or  at  any 
lime  afterwards  during  the  said  employ,  ever  had  been  or  was  le* 
gaily  and  in  due  form  of  law  condemned,  or  finally  adjudged 
lawful  prise  to  his  Majesty,  in  any  of  his  Majesty's  Courts  of 
admiralty  in  Great  Britain,  or  in  bis  Majesty's  plantations  in 
America,  or  elsewhere,  or  in  any  other  Court  having  competent' 
jurisdiction  to  condemn  or  finally  adjudge  the  said  ship  lawful 
priae  to  his  Majesty 5  and  also  for  that  it  did  not  appear  how  or 
by  what  lawful  means  the  said  ship  had  become  or  was  the 
property  of  the  plaintiff  or  the  captors  thereof,  or  that  the  plain- 
tiff bad  the  sole  or  any  proportionable  interest  or  property  in 
the  said  ship  •,  but  on  the  contrary,  the  said  ship,  for  any  thing 
appearing  or  alleged  in  the  said  declaration,  still  remained  the 
property  of  the  king  ;  and  also,  for  that  it  did  not  appear  that 
the  said  plaintiff  had  any  right  or  cause  of  action  whatsoever 
against  the. defendant  \  and  also,  for  that  it  did  not  appear  that 
the  said  commissioners,  before  whom  the  said  suit  for  the  pur- 
pose of  obtaining  the  sentence  of  condemnation  upon  the  said 
ship  is  supposed  to  have  been  depending,  at  the  time  of  the 
making  of  the  charter-party  had  any  lawful  or  competent  juris- 
diction, power,  or  authority,  to  condemn  or  finally  adjudge 
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1787.     die  8a*d  sk'P  lawful  prize  to  his  Majesty,  according  to  die  fern 

— — —  of  the  statute  in  such  case  made  and  provided,  &c. 

Unwin         Baldwin^  in  support  of  the  demurrer!  contended  that  the 

Wolse-    action  was  not  maintainable ;  first,  because  it  did  not  appear 

by  the  declaration  that  the  captors  had  any  legal  right  to  die 

ship,  but  that  at  the  time  of  the  voyage  it  remained  die 

property  of  the  king.    Secondly,  That  the.  action  could  not  be 

supported  against  this  defendant. 

As  to  the  first,  All  prizes  taken  by  the  king's  ships  are  at  the 
time  of  the  capture  the  property  of  the  king.  By  the  19  Geo.  3. 
ch.  67.  the  king  is  impowered  by  his  proclamation  to  distribute 
the  prizes  after  condemnation  in  what  proportion  he  pleases; 
and  the  ships  are  to  be  considered  as  the  property  of  the  captors 
after  condemnation  by  the  Court  of  admiralty ;  till  condemnation 
therefore  it  remains  the  property  of  the  king.  When  the  ship 
in  question  was  taken,  it  was  incumbent  on  the  captors  to  send 
her  to  England^  or  to  some  Court  having  a  competent  jurisdic- 
tion, in  order  to  give  them  the  property  by  condemnation.  It  is. 
true  that  the  declaration  avers  that  at  the  time  of  making  the 
charter-party  a  suit  was  instituted  at  St.  Helena  for  the  purpose 
of  condemning  this  ship.  But  the  commissioners,  before  whom 
the  suit  was  depending,  bad  no  right  to  condemn  her ;  for  thete 
was  no  Court  of  admiralty  at  St.  Hdena.  Those  persons  had  no 
authority  to  determine  questions  of  prize,  but  have  only  special 
and  limited  powers  delegated  to  them  for  particular  purposes  by 
the  East  India  Company's  charters. 

Secondly,  The  defendant  was  not  personally  liable  to  pay  this 
sum  -,  for  the  contract  was  entered  into  by  him  on  account  of 
government.  The  charter-party  expressly  says  that  the  defendant 
only  treated  on  account  of  his  Majesty  $  and  therefore  this  is  a 
stronger  case  than  that  of  Macbeath  v.  Haldimand  (a)%  where  the 
contract  was  made  by  the  defendant  as  the  agent  of  government, 
and  he  was  not  held  personally  liable.  And  whether  the  con- 
tract be  by  deed  or  not  is  perfectly  immaterial,  the  nature  of  the 
contract  and  of  the  agent's  liability  being  still  the  same. 

Wood  for  the  plaintiff.  First,  It  must  be  taken  upon  this  re* 
cord,  that  the  commissioners  condemning  had  a  competent  juris- 
diction, unless  the  contrary  be  shewn  by  those  who  dispute  it. 
If  the  defendant  had  intended  to  controvert  their  authority,  he 
should  have  pleaded  it.  But,  by  demurring,  he  has  admitted  the 

(a)  Ante  171. 

legality 


Unwin 
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legality  of  the  sentence.  At  any  rate,  however,  the  right  of  pos-  1 787. 
session  became  vested  in  the  captors  from  the  moment  of  the 
capture ;  and  a  possession  is  primA  facie  sufficient  to  entitle  the 
plaintiff  to  recover  on  this  declaration.  The  defendant,  who  has  wo 
had  the  use  of  the  ship  under  the  plaintiff,  cannot  now  be  per- 
mitted to  dispute  the  plaintiff's  right,  any  more  than  a  tenant 
who  holds  under  his  landlord.  Even  if  there  were  any  ground  for 
die  objection,  the  plaintiff  is  estopped  by  his  deed  from  making 
it,  because  by  that  he  has  referred  to  the  sentence.  The  contract 
was  expressly  made  with  a  reference  to  that  proceeding;  the 
suit  was  the  basis  of  their  contract.  As  to  these  parties  therefore, 
and  to  this  purpose,  it  is  immaterial  whether  the  commissioners 
had  any  right  to  condemn  or  not.  It  makes  no  difference  here, 
whether  the  sentence  was  strictly  legal  or  not;  for  it  was  only  to 
fix  the  time  when  the  contract  was  to  take  effect;  it  being  agreed, 
that  the  contract  should  commence  as  soon  as  the  sentence  had 
passed. 

.  Secondly,  As  the  defendant  has  entered  into  this  contract,  and 
bound  himself  under  seal,  he  is  personally  responsible.  Although 
he  entered  into  the  contract  for  government,  yet  he  must  be  raken 
to  be  personally  answerable,  unless  there  be  some  exception  as  to 
his  liability.  For  it  would  have  been  useless  to  have  bound  him- 
self by  this  deed,  if  he  himself  were  not  to  be  answerable,  since 
tc  could  not  affect  any  other  person.  Tins  therefore  distinguishes 
it  from  the  case  of  Macbeatb  v.  Haldimand;  for  there  the  contract 
was  not  under  seal,  and  the  intention  of  the  contracting  parties 
was  explained  by  other  evidence.  But  this  is  a  precise  and  specific 
contract  under  seal,  by  which  the  defendant  is  personally  bound. 
Baldwin  in  reply.  The  defendant  is  not  estopped  by  the 
charter-party  from  excepting  to  the  legality  of  the  sentence.  It 
refers  only  to  the  time  when  a  sentence  of  condemnation  shall 
be  had ;  for  it  says,  "  as  soon  as  condemnation  shall  be  passed." 
So  that  it  does  not  admit  the  condemnation.  It  is  said  that  the 
defendant  might  have  pleaded  that  the  commissioners  who  con- 
demned had  not  a  competent  jurisdiction ;  but  the  objection  is 
that,  as  the  plaintiff's  demand  arises  an  the  condemnation,  it 
was  incumbent  on  him  to  shew  that  the  ship  had  been  con- 
demned by  a  Court  having  a  competent  jurisdiction,  in  order  to 
entitle  himself  to  recover.  As  to  the  second  point ;  it  appears 
to  be  a  contract  made  on  the  part  of  government  throughout, 
and  that  the  defendant  was  not  to  be  personally  liable. 

ASHHURST, 
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i  ygy.        Ash  hurst,  J.  As  to  the  first  objection,  it  appears  to  be  more 
—  doubtful  than  the  second,  though  I  should  be  inclined  to  decide 


Umwin    in  favour  0f  t^  dtfead*ntf  even  on  the  first  objection.    The 
Wolic-  ,  words  are,  «  as  soon  as  a  sentence  of  condemnation  should  hate 
ucr*      «  passed."    That  must  be  taken  to  mean  a  legal  condemnation. 
And  though  it  is  afterwards  stated  in  the  declaration  that  die 
sentence  of  condemnation  which  was  passed  was  that  referred  to 
by  the  charter-party j  yet  that,  being  a  matter  of  law,  cannot  be 
supplied  by  any  averment  that  it  referred  to  the  sentence  of  con* 
demnation  at  St.  Helena.  If  there  could  be  no  legal  condemns* 
tion  except  by  the  Court  of  admiralty ,  it  must  be  taken  that  the 
parties  meant  that.    And  as  this  sentence  of  condemnation  was 
passed  by  a  Court  out  of  the  ordinary  course  of  law,andoot  autho- 
rized by  any  public  act  of  parliament,  the  plaintiff  should  have 
shewn  that  it  was  made  by  a  Court  having  competent  jurisdic- 
tion.   We  do  not  know  that  the  commissioners  at  St.  Hekm 
have  a  proper  legal  authority  to  proceed  in  rem,  and  condemn 
any  ship  carried  into  that  port*    A  legal  condemnation  was  a 
condition  precedent,  which  ought  to  have  been  made  out  by  the 
party  claiming  the  benefit  of  it.  However,  it  is  not  necessary  to 
decide  upon  this  part  of  the  case,  because  I  am  clearly  of  opinion, 
on  the  second  objection,  that  the  action  is  not  maintainable.  It 
would  be  extrejpnely  dangerous  to  hold  that  governors  and  com- 
manders in  chief  should  make  themselves  personally  liable  by 
contracts  which  they  enter  into  on  the  part  of  government    It 
would  be  detrimental  to  the  king's  service,  for  no  private  person 
would  accept  of  any  command  upon  such  terms.    The  case  of 
Macheath  v.  Haldimand  seems  to  me  to  govern  the  present    It 
was  there  determined,  that  a  commander  was  not  answerable  for 
contracts  entered  into  by  him  on  behalf  of  government.    And 
whether  the  contract  be  by  parol  or  by  deed,  it  makes  no  differ- 
ence as  to  the  construction  to  be  put  upon  it.     That  indeed  was 
a  stronger  case  than  the  present ;  because  there  it  was  left  open 
to  evidence,  from  whence  it  was  to  be  inferred  that  the  contract 
was  made  by  the  defendant  as  the  agent  of  government:  but 
here  It  appears  in  express  terms  that  the  defendant  entered  into 
this  contract  on  the  behalf  of  government.  For  there  is  an  express 
allegation  in  the  beginning,  that  he  made  the  contract  "on ac- 
"  count  of  his  Majesty ;"  and  the  subsequent  part,  "that  govern* 
"  raent  should  be  answerable  for  1500/.  in  a  certain  event," 
makes  it  perfectly  clear.  Therefore  the  defendant  only  meant  to 

contract 
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contract  as  the  servant  of  government,  and  not  to  bind  himself     1 787. 
personally. 


Bullie,  J.  and  Grose,  J.  declared  themselves  to  be  of  the    Uwwi» 
same  opipion.  woui« 

Judgment  for  the  defendant.       Ltr#  - 


The  Kikg  against  Thomas  Clarke. 

rpHE  defendant,  who  was  described  as  a  merchant,  was  in-  A  younger 
"*■  dieted  at  the  Middkux  sessions  1787,  for  refusing  to  take  ^^'^ 
upon  hifn  the  office  of  head-borough  for  St.  Mary  MatfiUm*  ration  of  the 
otherwise  Whitechapel>  when  the  jury  found  a  special  verdict,  Ho^snot 
which  stated  in  substance  as-  follows.  *  exempt 

*  That  the  defendant  was  an  inhabitant  of  WhUechapeli  in  the  th^ffic™* 
county  of  Middkst*%  and  was  a  fit  and  proper  person  to  serve  the  ^j^^ 
office  of  head-borough  for  the  same  parish  1  an£  that  on  the  28th  office  of 
oiMarth*  in  the  25th  year,  tgtc.  within  the  said  parish  and  county,  ^^ 
at  an  assembly  of  the  inhabitants  of  the  said  parish,  held  for  the  «erved  bf 
purpose  of  choosing  an  head-borough  and  constables  for  the  said  &owl'm*j 
parish  according  to  the  ancient  custom,  &c .  he  was  elected  and  JJJJJ^ 
chosen  by  the  inhabitants  of  the  same  parish  into  the  office  of  fromserv- 
hcad-borongh  for  the  space  of  one  year ;  that  the  defendant  had  ^u  sort, 
due  notice  of  his  being  bo  elected,  but  that  he  afterwards  refused  F^>^d  * 
to  take  upon  him  the  said  office.  The  verdict  then  stated  a  charter  number  of 
of  Hen.  8.  made  in  the  6th  year  of  his  reign,  whereby  he  granted,  £f"°°*c^c 
and  gave  licence,  for  himself  and  his  heirs,  to  his  beloved  liege  them. 

T8TR.1781 

peopk  and  subjects,  the  shipmen  or  mariners  of  his  realm  of  L  '  *'  *J 
England^  that  they  or  their  heirs  might  of  new  begin,  erect,  create, 
erdain,  found,  unite,  and  establish,  a  certain  guild  or  perpetual 
fraternity  of  themselves  and  other  persons  whomsoever,  as  well 
«*eh  as  women,  in  the  parish  of  Deptford  Strond,  in  his  county  of 
Ktrtty  and  that  the  said  guild  or  fraternity  might  be  one  body  and 
perpetual. community  by  the  name  of  the  Most  Glorious  and 
Uodiyidablc  Trinity  of  St.  dementi  and  that  the  brethren  of  that 
guild  and  their  successors  might  annually  elect,  ordain,  and  suc- 
cessively xonstitute,  one  master,  four  wardens,  and  eight  assist* 
ants,  for  the  government  of  the  guild  or  fraternity.  He  also  grant- 
ed that  the  aforesaid  master,  wardens,  and  assistants,  and  their  suc- 
cessors, might  admit  ^nd  accept  whatsoever  persons,  his  natural 
Subjects  only  to  be  born  within  his  realm  of  England  and  other 
places  under  his  allegiance,  and  not  ptheri,  which  would  be  of 
-  '  the 
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1787.     the  guild  or  fraternity  aforesaid,  at  brethren  and  sister*  of  the 
said  guild  or  fraternity,  feV.   Which  said  charter  was  then  and 


****  *%*  there  duly  accepted  by  diTcrs  beloved  liege  subjects  of  the  ship- 
Tbomai  men  and  mariners  of  the  said  realm  of  England*  It  then  stated 
Claiki.  a  c|MUtcr  of  Queen  Elizabeth,  in  the  36th  year  of  her  reign,  by 

which  she  granted  and  confirmed  to  the  master,  wardens,  and 
assistants  of  the  Trinity  House,  and  to  their  successors  for  ever, 
the  lastage  and  ballasrage,  and  office  of  lastage  and  ballastage, 
of  all  ships  and  other  vessels  whatsoever,  in  the  river  of  Thames 
or  elsewhere,  betwixt  the  bridge  of  the  city  of  London  and  the 
main  sea,  and  also  the  beconage  and  buoyage,  fate  va  England; 
which  charter  was  also  accepted. 

It  then  stated  a  charter  granted  by  Car.  1.  in  the  seventeenth 
year  of  his  reign,  which  after  reciting  the  danger  arising  to  ves- 
sels from  shoals  in  the  river,  and  that  the  master,  wardefts,  and 
assistants  of  the  Trinity  House  had  covenanted  to  keep  a  certain 
number  of  lighters  for  removing  the  gravel  and  sand  for  the  bat 
lasting  of  ships,  life,  proceeded  thus;  and,  to  the  end  that  the 
said  service  might  be  better  performed,  and  that  neither  the  seii 
master,  wardens,  and  assistants  of  the  Trinity  House  aforesaid,  and 
their  successors,  deputies,  servants,  or  assigns,  or  any  of  then, 
might  be  hindered  or  letted  in  the  managing  of  the  said  work  efbaL 
lasting  of  ships,  and  cleansing  of  the  river  aforesaid,  his  said 
Majesty  did  (amongst  other  things)  for  himself,  his  heirs,  &c. 
strictly  charge,  will,  require,  and  command,  all  and  every  his  officers 
and  ministers  whomsoever,  and  all  others,  to  whom  it  should  or 
might  appertain,  that  they  and  every  of  them,  should  forbear  to 
arrijft,  press,  or  take  for  the  service  of  his  Majesty,  his  heirs,  fife,  or 
personally  to  serve  in  any  office  or  place,  military  or  civil,  any  person 
or  persons  being  members  of  the  said  corporation,  or  any  of  tbe  officers, 
factors,  workmen,  or  servants,  or  any  the  boats,  lighters,  or  other 
vessels  of  the  said  master,  warden,  or  assistants,  or  their  suc- 
cessors, deputies,  or  assigns,  or  any  of  them,  employed*  or  to  be 
employed,  in  and  abort  tbe  said  ballasting  of  stops,  and  the  said  work 
of  cleansing  the  said  rivers  as  aforesaid,  except  his  said  Majesty, 
his  heirs,  &c  or  the  lords  or  others  of  the  privy  council  for  the 
time  being,  should  be  first  acquainted  therewith,  and  his  or 
their  licence  obtained ;  that  that  charter  was  likewise-accepted. 

It  then  stated  a  charter  of  kihg  James  t.  in  the  first  year  of 
his  reign,  by  which  he  granted  and  directed  that  there  should 
be  for  ever  afterwards  one  master,  four  wardens,  eight  assistants, 

esffttteeo 
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eighteen  elder  brethren,  (besides  the  master,  wardens,  and  assist-     1 787. 

ants,)  and  a  clerk  of  the  guild,  to  be  severally  elected  as  is  therein 


The  Kin* 


mentioned,  2nd' that  all  the  rest  of  the  seamen  and  mariners  of,  ?L^/# 
and  Belonging  to,  the  said  guild,  and  their  successors,  iifc.  should  Thomas 
be  called  younger  brethren  1  and  that  the  said  master,  wardens, 
and  assistants,  or  the  greater  part  of  them,  together  with  the 
major  part  of  the  said  elder  brethren,  might  at  all  times  there- 
after, at  their  will  and  pleasure,  admit,  receive,  and  take  in  what- 
soever person  or  persons,  his  Majesty's  natural  subjects,  who  should 
he  desirous  to  be  of  the  said  guild,  as  brothers  of  the  said  corpora- 
tion, who  should  be  called  younger  brothers.  And  the  charter, 
after  reciting  that  forasmuch  as  the  master,  wardens,  and  assist- 
ants, being  oftentimes  to  be  employed  at  one  hour's  warning  in 
his  said  Majesty's  service  at  the  sea,  in  and  for  the  good  and  ne- 
cessary defence  of  his  realms  and  kingdoms,  could  not  give  their 
due  attendance  therein  with  such  diligence  as  their  duty  was  to 
do,  by  reason  that  they  were  many  times  compelled  to  bear  ar- 
mour, or  to  contribute  to  the  charge  thereof  for  land  service,  as 
also  to  serve  upon  inquests  and  juries  at  assizes,  sessions,  courts4eto\ 
tourts-baron,  before  the  coroner,  and  in  all  other  courts,  com* 
missions  and  places  of  jurisdictions,  to  the  great  vexation  and 
burthen  of  the  said  corporation,  and  to  the  peril  of  the  said 
service  of  the  sea,  lie.  therefore  his  said  Majesty  did  will. and 
grant  by  the  said  charter  that  they  and  every  of  them,  and  all 
and  every  other  brother  and  ministers  of  the  same,  being  mariners 
and  seafaripg  men,  and  their  and  every  of  their  servants  and  ap- 
prentices, from  thenceforth  should  be  discharged  and  exempted 
of  and  from  the  bearing  or  finding  of  any  armour,  to  or  for  any 
land  service,  at  or  upon  any  general  muster,  or  other  view,  to  be 
taken  of  armour,  &c.  and  from  contributing  to  the  setting  forth 
of  any  soldiers  to  be  employed  or  set  forth  to  or  for  land  service, 
other  than  as  mariners  and  seamen  in  sea  service;  as  also  that  they 
should  be  in  like  manner  discharged  and  exempted  from  bong .. 
summoned  and  put  in  assize,  juries,  inquests,  inquisitions,  attaints, 
and  other  recognizances,  taken  or  summoned  within  the  said 
counties  or  places,  or  any  of  them,  unless  they  the  said  master, 
wardens,  and  assistants,  and  other  seamen  and  mariners  afore- 
said, should  be  thereunto  compelled  or  compellable  by  reason 
of  their  tenures,  or  unless  it  should  be  for  his  Majesty's  service 
at  every  admiralty  sessions  which  they  should  be  always  bound 
to  attend  upon  at  their  perils ;  and  moreover  that  they  should 
be  likewise  exempted  and  discharged  from  being  otherwise  taxed 

to, 
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1787.    to,for,or  with,any  manner  of  land  servicewhatsoever,  other  thai 
w  aforesaid,  or  to  be  contributory  to  the  same.    It  further  stated 


TfceKiNo  ^jat  a  r18t  or  ^ister  of  the  younger  brothers  of  the  guild,  fra- 

T?o  it's   tenrity,  or  brotherhood,  always,  since  the  making  of  die  said  last- 

Cla***'    mentioned  charter,  has  been  and  still  is  kept  by  the  said  guild. 

That  the  defendant,  at  the  time  that  he  was  so  elected  and  chosen 

into  the  said  office  of  head-borough  for  the  said  parish  of  St 

Mary  Whtteckapd,  waSj  and  now  is,  a  younger  brother  and 

member  of  the  said  guild,  fraternity,  or  brotherhood,  regularly 

and  duly  chosen  and  admitted  as  such :  but  whether,  &c. 

Sylvester  for  the  prosecution.    In  order  to  determine  how  far 
the  defendant,  as  a  younger  brother  of  the  Trinity  House,  is  ex- 
empt from  serving  the  office  of  head-borough  or  constable,  it  is 
necessary  to  consider  three  points.    First,  The  nature  of  the 
office.  Secondly,  The  exemptions  known  to  the  law  of  EmtfaaL 
Thirdly,  Whether  by  virtue  of  the  charter  stated  in  the  special 
verdict  the  defendant  is  entitled  to  any  exemption.    First,  The 
office  of  constable  or  head-borough  is  an  ancient  law  office, 
ministerial  in  its  nature,  and  not  judicial.   Every  person  (unless 
specially  exempted)  is  liable  to  serve  it  in  the  parish  in  which  he 
resides,  either  by  himself  or  his  deputy,  who,  when  appointed, 
fas  all  the  privileges  of  the  constable  himself.    2  Hawk.  P.  C. 
r.   10.  /.  36.     Dak.  c.  1.     Roll.  Jbr.  tit.    Deputy  591.    The 
duty  of  serving  this  office  is  of  so  high  a  nature,  that  it  supersedes 
ilhat  of  every  other  office  of  a  later  date ;  the  possession  of 
any  such,  therefore,  is  no  excuse  for  not  executing  die  office 
df  constable.     1  Lev.  233.     Sid.  355.     2  Hawk.  P.  C.c.  10. 
*.  31. 

Secondly,  As  to  those  persons  who  aw  by  general  law  ex- 
empted from  serving  the  office  of  constable ;  they  are  either  by 
custom,  or  by  act  of  parliament.   Those  by  custom  are,  medbers 
of  parliament,  barristers,  justices  of  the  peace,  clergymen,  at- 
tornics,  and  the  king's  servants.    By  5  Hen.^.  c.  6.  surgeons  are 
exempted.    By  32  Hen.%.c.  40.  the  president  and  fellows  of 
the  college  of  physicians.     By  6  &  7  W.  3.  c.  4.  apothecaries. 
By  10  &  11  W.  3.  r.  23.  the  prosecutor  of  a  felon  to  conviction, 
orthe  person  to  whom  he  shall  assign  his  certificate.  By  30  C  2. 
c.  35.  and  2   Geo.  3.  c.  20.  militia  men  doing  actual  duty. 
And  lastly,  the  statute  31  G.  2.  r.  1 7.  exempts  those  persons 
who  are  of  the  age  of  63  or  upwards.    Every  other  person  what- 
cver,-*flio  cannot  shew  a  special  exemption,  falls  of  course  within 

the 
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the  general  law  of  the  land,  and  is  bound  to  serve  the  office  in     J787. 
his  turn.  *  > — 


Thirdly,  It  is  to  be  considered  whether  the  defendant,  under  T|j!^J6 
the  description  of  a  younger  brother  of  the  Trinity  House,  is  spe-  Thoma* 
dally  exempted  by  charter  from  serving  this  office.  The  elaim 
is  founded  upon  the  clause  m  the  charter  of  Car.  2.  whereby  the 
king  charges  all  his  officers,  ministers,  &c.  not  to  arrest,  press,  vr 
tdte,  &c.  Now  these  words,  from  the  nature  of  them,  can  only 
relate  to  military  service,  and  are  an  exemption  only  from  that; 
and  no  exemption  from  serving  this  office  tan  be  intended  from 
What  follows,  <c  or  personally  to  serve  in  any  office,  &c.n  because 
this  office  may  be  executed  by  deputy.  But  even  that  exemption  is 
restrained  to  such  persons  therein  named  as  are  employed  about 
the  ballasting  of  the  ships,  whose  presence  could  not  be  dispensed 
with.  And  it  is  to  be  observed,  that  the  office  of  younger  brethren 
did  not  exist  under  this  charter,  but  was  first  created  under  tht 
Subsequent  charter  of  Jac.  2.  If  the  Crown  has  the  right  of  grant* 
ing  so  unlimited  an  exemption  as  this,  it  may  be  extended  to  every 
person  in  any  particular  parish  5  for  the  number  of  these  younger 
brethren  is  indefinite,  and  no  qualification  is  necessary  before  they 
become  such.  Every  one  of  the  king's  natural  born  subjects  may 
become  a  member  of  the  corporation  if  he  be  desirous  of  it;  ao 
that  in  some  parishes  there  might  be  no  person  left  to  fill  the 
office  of  constable.  The  Crown,  thercforp,  even  supposing  the 
present  defendant  to  come  under  the  words  of  exemption,  could 
not  grant  so  extensive  an  authority  to  any  body  of  men. 

Woody  contra,  did  not  deny  the  definition  of  the  office  of  con- 
stable to  be  as  it  was  stated;  but  said  as  it  was  clearly  a  civil  office,  it 
came  under  the  exemption  in  the  charter  of  Car.  2.  which  excused 
all  the  members  of  the  corporation  from  serving  offices,  civil 
as  well  as  military.  And  there  is  no  objection  from  the  number 
of  members  being  unlimited,  because  that  might  equally  be  urged 
against  every  other  corporation;  most  of  whom  have  a  discretion- 
ary power  vested  in  them  of  enfranchising  whomever  they  please. 
If,  indeed,  they  abuse  that  power,  then,  as  in  all  other  cases  of 
abuse,  it  may  famish  a  ground  for  repealing  the  patent.  But 
laying  that  out  of  the  question  ;  the  defendant  certainly  comes 
within  the  description  of  persons  intended  to  be  exempted  con* 
tained  in  the  first  part  of  the  clause,  "  that  no  member  of  the  cor- 
poration shall  fee  chosen  into  any  office  civil  or  military;"  and 
that  general  exemption  is  not  confined,  but  rather  enlarged,  by 
'  what 
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1787.     what  follows,  by  which  it  is  extended  eyen  to  the  servants  of 
the  corporation  who  shall  be  employed  in  cleansing  the  river.  The 


T^]!m  °   <luc*rion  therefore  is  reduced  to  this,  whether  the  king  has  such 
Thomas    a  power  of  granting  exemptions?  In  2  RoU.  Abr.  198.  R.  a.  it  is 
said  that  the  king  may  grant  an  exemption  from  serring  on  juries; 
and  this  is  confirmed  by  a  subsequent  case  in  Seville  43.  &  Gn& 
S.  C.  where  an  exemption  from  the  office  of  sheriff  was  claimed 
by  all  the  inhabitants,  ttV,  of  the  Cinque  Ports.     But  though 
this  was  negatived  by  the  Court  in  the  extent  claimed  ;  yet  they 
allowed  that  the  exemption  extended  to  inferior  offices,  such  as 
that  of  constable,  &c.    So  in  Sid.  287.  where  an  officer  of  the 
mint  claimed  to  be  exempt  from  serving  the  office  of  alderman 
of  London,  it  was  allowed  that  the  king  might  grant  »uch  an 
exemption ;  and  that  certainly  was  an  office  higher  in  its  nature 
than  the  present.    As  to  what  has  been  urged,  that  the  exemp- 
tion does  not  extend  to  such  offices  as  may  be  served  by  deputy ; 
if  that  were  an  answer,  the  same  might  be  said  in  every  case, 
even  in  the  very  cases  of  exemptions  cited  and  allowed  on  die 
other  side.  But  that  has  never  been  held  to  make  any  difference; 
the  same  privilege  which  protects  a  man  from  serving  an  office 
in  person,  necessarily  supersedes  the  obligation  of  serving  it  by 
deputy,  otherwise  the  privilege  would  be  nugatory.     In  Cn. 
Car.  585.  it  appeared  that  John  Abdyy  alderman  of  London,  had 
been  fined  for  not  taking  upon  him  the  office  of  constable,  to 
which  he  had  been  appointed  in  a  court-leet  of  a  manor  in  Essex 
as  an  inhabitant  thereof.    But  the  Court  held  him  discharged  by 
reason  of  his  privilege.  And  although  it  was  there  urged  that  he 
might  execute  the  office  by  deputy,  yet  that  was  held  to  be  no 
reason  for  compelling  him  to  take  it.    Now  that  exemption  must 
have  been  claimed  by  virtue  of  the  king's  charter  granted  to  the 
city  of  London.     So  in  the  King  and  RoutUdge  (*),  a  servant  of 
one  of  the  colleges  was  held  exempt  by  the  privileges  of  the 
university  from  serving  the  office  of  constable  in  the  city  of  Ox- 
ford; which  privileges  must  have  arisen  by  charter.    And  in  the 
case  of  the  vicar  of  Dartjbrd(b)f  the  Court  granted  a  writ  of  pri- 
vilege from  serving  the  office  of  expenditor  to  the  commissioners 
of  sewers,  although  it  was  there  said,  that  the  office  might  be 
served  by  deputy.    Besides,  the  king  having  by  virtue  of  hi$ 
prerogative  the  preservation  of  the  peace  entrusted  to  him, 
may  of  course  exempt  all  persons  whom  he  pleases  from  serv- 
er DmtgU  513.  (i)  %  fe«.  H07. 

in? 
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ing  any  offices  relative  to  the  preservation  of  the  peace;  and     1787. 
if  any  distinction  is  to  be  taken  concerning  the  nature  of  the 


office,  there  seems  to  be  much  stronger  reason  why  he  should  ™ej££° 
be  able  to  grant  exemptions  from  serving  ministerial  than    Thomas 
judicial  offices.  Cla™ 

He  then  mentioned  several  instances  in  17149  174I9  1750, 
1757,  where  younger  brethren  of  the  Trinity  House  having  been 
indicted  for  not  serving  this  office,  Noli  prosequi  had  been  grant* 
ed  by  the  several  Attornies  General ;  and  also  several  instances 
where  they  had  been  discharged  from  serving  on  juries. 

Sylvester  in  reply.  As  to  the  instances  of  Noli  prosequi  having 
been  granted  by  the  Attornies  General,  that  can  have  no  weight 
in  this  Court ;  and  besides,  the  late  and  the  present  Attorney  Ge- 
neral have  repeatedly  refused  to  allow  them.  No  case  has  been 
cited  to  prove  the  general  power  of  the  king  to  exempt  from 
serving  common  law  offices,  where  the  right  of  election  is  in 
the  parish,  and  they  are  not  appointed  by  himself,  and  where 
the  mischief  may  be  so  extensive  as  in  the  present  case.  The 
Court  ought  always  to  guard  against  such  a  claim  in  any  new 
instance.  As  to  the  case  of  the  alderman  of  London,  the  exemp- 
tion was  allowed  to  him  in  respect  of  his  duty  as  a  magistrate, 
which  obliged  him  to  reside  in  London.  And  both  in  the  case, 
of  London  and  Oxford  the  charters  have  been  confirmed  by  act 
of  parliament. 

Ashhu&st,  J.  This  is  a  question  of  great  importance  to  the 
public.  I  should  be  far  from  laying  it  down  as  my  opinion 
that  the  Crown  cannot  grant  exemptions  of  this  sort ;  but  these 
grants  of  exemption  from  serving  common  law  offices  ought  to 
be  construed  strictly ;  and  unless  the  exemption  be  granted  in 
the  most  explicit  terms,,  it  ought  not  to  be  allowed.  Now  ap- 
ply that  rule  to  the  present  case :  it  does  not  appear  that  the 
exemption  is  explicitly  granted  to  that  description  of  persons 
under  which  the  defendant  claims.  Had  this  part  of  the  cor* 
poration  existed  at  the  time  of  granting  the  charter  of  Charles 
the  Second,  I  should  have  thought  that  the  exemption  did  ex- 
tend to  them,  because  the  words  are  very  comprehensive, 
though  the  meaning  is  rather  awkwardly  expressed ;  for  it  says 
"  they .  shall  not  be  arrested,  pressed,  or  taken?  &c.  But  at 
all  events  that  charter  can  only  extend  to  the  persons  named 
therein.  The  appointment  of  the  present  defendant  is  under  a 
new  power  granted  by  the  charter  of  Joe.  x>  which  enables  the 
master,  wardens,  and  elder  brethren,  « to  admit,  receive,  and 

Vol.  I.  Z  z  « take 
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1787.    « take  in  whatsoever  person  or  persons  should  be  desirous  to  be 
«  admitted,  as  younger  brothers.*    Therefore  the  charter  of 


7h££Za  Cb*rks  the  Second  not  taking  notice  of  younger  brethren,  they 
Thomas   cannot  claim  any  exemption  under  that  charter;    Now  the 

v^ft  A.W  WW  .  ^fc 

charter  of  James  the  Second  granted  particular  exemptions;  tin 
it  is  observable  that,  as  it  enlarged  the  number  of  the  corpora* 
ticm,  die  inconveniencies  of  extending  all  the  former  privileges 
to  the  new  members  were  foreseen ;  all  the  offices  there  enume- 
rated, from  which  die  members  are  exempted,  are  such  at  it- 
quire  personal  service :  but  that  charter  did  not  intend  to  exempt 
diem  from  serving  such  offices  as  might  be  txetuttA  ty  &P*J- 
But  the  exemptions  granted  by  the  charter  of  Charles  the  Second 
do  not  extend  to  the  new  members  created  by  the  sobteqaeat 
charter  of  James  the  Second. 

Buller,  J.  As  to  die  power  of  the  Crown  to  exempt  firm 
serving  offices  of  this  nature,  I  thought  that  had  been  dearly 
settled  by  some  late  cases ;  and  particularly  by  that  of  die  J5g 
v.  fugh  (a).  The  Crown  undoubtedly  has  the  power  of  graflfc 
ing  the  exemption,  but  then  the  common  law  engttfts  some 
qualifications  on  it.  For  the  Crown  may  exempt  from  setting 
particular  offices,  provided  there  be  a  sufficient  number  of  per* 
sons  left  to  serve  the  office  (*).  And  therefore,  in  order  to  com- 
pel a  person  to  serve  the  office,  who  claims  an  exemption  tader 
a  grant  from  the  Crown,  it  is  incumbent  on  the  patty  dhpt* 
ting  the  claim  to  shew  that  it  is  absolutely  nccesfcary  for  the  stke 
of  die  public  that  he  should  serve.  However,  it  is  not  necessary 
to  decide  that  now.  For  taking  it  for  granted  that  the  Ctam 
has  such  a  power,  the  question  here  is,  whether  persons  of  d* 
defendant's  description  are  exempted.  The  question  arises  sn 
two  charters,  one  of  Charles  the  Second,  the  other  of  James  tk 
Second ;  both  of  which  are  material  in  order  to  decide  this  point 
By  the  charter  of  James  die  Second,  elder  and  younger  bMfcrtt 
Were  first  appointed.  The  defendant  claims  as  a  yontiger  bmrter 
rf  this  corporation  •,  and  it  does  not  appear  that  he  had  any  pre** 
Otis  qualification  before  his  election.  But,  on  the  construction  ef 
die  charter  of  Cbtrks  the  Second,  I  think  a  previous  quaKtcttioa 
Was  necessary.  It  seems  from  the  general  power  in  all  ihuethtfr 
ters  that  the  Crown  intended  only  to  incorporate  sea^fimng  weft, 
Who  were  likely  to  render  some  service  to  the  pubKc  :  tat  it  * 
true  that  others  may  be  admitted ;  for  the  charters  extend  to 
'« all  persons.*9  The  charter  of  Jams  the  Second,  which  sped* 

($  £#iff /.  1 79-  (*)  Vide  Trtdymtck  y.  P<nym*nt  Cr:  &.r.  ato.  %  Inst.  IXQ.tS*  17* 
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of  elder  and  younger  brethren,  expressly  says  that  "ill  the     1787. 
rest  of  die  seamen  and  mariners  of  and  belonging  to  the  said 


TbeKixo 


guild  shall  be  younger  brethren."  it  is  not  stated  that  die  £2S 
present  defendant  is  a  seaman  or  mariner ;  and  we  cannot  pre*  Jf^LV 
sume  that  he  is.  Then  can  he  claim  any  coemption  under  the 
charter  of  Charles  the  Second  ?  The  dxose  does  aot  extend  to 
him.  In  the  first  place  he  <4oes  not  oome  within  the  reason  on 
which  the  exemption  in  that  charter  it  founded,  namely,  thgt 
persons  belonging  to  the  Trinity  House  might  not  be  hindered 
in  their  works.  In  the  next  place,  the  exemption  is  not  grant- 
ed to  the  corporation ;  but  it  is  a  charge  to  the  king's  oftccrs  not 
to  arrest,  press,  or  take  diem,  -without  applying  to  the  Grown* 
But  if  die  king  do  not  choose  it,  they  are  not  exempted ;  and 
this  is  a  prosecution  set  on  foot  by  the  Crown;  the  Grown  mm 
calls  on  the  defendant  for  his  serrices.  It  is  n*  ftcoossaty  to 
decide  whether  any  officer  of  die  Crown,  who  should  tafce  die 
defendant  without  the  consent  of  the  Ocown,  would  he  faMe 
to  punishment.  But  the  question  here  is,  whether  the  Jefea- 
dant  is  personally  entitled  to  be  discharged  or  exempted  i  I 
think  not.  It  appears  from  the  words  of  this  dmrter  that  the 
Crown  has  the  power  of  exemption  in  cases  where  the  personal 
service  of  the  man  is  required  5  the  reason  of  which  it  that 
they  should  not  be  prevented  from  doing  this  work :  Ant  that 
does  not  extend  to  the  dffice  of  <ooit*ttfMe,  because  personal 
aenrice  is  not  necessary  (*).  Next  as  to  Ac  persons  omffloyed 
hi  ballasting:  The  words  "employed  or  to  be  ewplcyod" 
admit  of  two  different  constructions.  They  might  be  ceofincd 
to  hats,  lighters,  Vft.  they  being  Aelast  antecedent:  Vtftitts 
impossible  so  to  construe  them ;  because  the  words  ore,  u  thtit 
*<4hey  shall  not  am*,  press,  or  trfoe  any  person,  being  a 
**  member  of  the  corporation,  or  any  of  their  sofvmfis,  wr 
«*  boats,  fif c.  or  any  9f  4hem  •employed,  &c?  Then  if  they 
he  not  restrained  to  the  last  aiftecodom,  ■fliey  na^t  rdfcr  to.^U 
pLtKius  mentioned  before.  And  then  it  must  be  taken  to  vnmi 
tint  no  person  shafl  be  •exempted  but  Aose  who  me  employed  m 
hrfluting  of  the  *tps.  And  the  dificaftty  suggested,  that  the 
exemption  would  not,  acoordmg  to  that  construction,  emend  to 
aictoadftur,  warden,  and  assistants,  wotfld  not  arise  >  ior,imof«utf 
TO  daim  the  benefit  of  this  exemption,  it  ts  not  nocessory  viae 
<he  -persons  should  be  mamwJly  emjAoyed;  k  is  quite  siriEoieac 
ff  they  he  employed  in  gfring  directions.  The  ody  (Mm,  wndh 

(a)  VMt  3  Bufr.  1*6*, 

Zza 


6*8  CASES  in  EASTER  TERM, 

1787.    induced  me  to  entertain  any  doubt,  was  that  of  the  alderman 
of  London:  But  that  did  not  proceed  upon  any  exemption  claim- 


The  Kino  cd  b    charter.    For  there  the  defendant  urged  that,  as  alder- 
Thomai   man  of  London,  he  was  by  the  common  law  bound  to  reside  in 

Clarke 

'  the  city  of  London*  and  therefore  not  compellable  to  serve  ant 
office  elsewhere.  Besides,  the  last  objection  seems  to  have  been 
thrown  out  at  the  latter  end  of  the  case  ;  and  €€  mm  allocate? 
is  added  without  any  reason  being  assigned ;  and  the  first  ques- 
tion had  been  previously  disposed  of.  However,  that  case  does 
not  by  any  means  govern  the  present. 

Grose,  J#  This  is  an  indictment  against  the  defendant  for 
refusing  to  take  upon  him  an  office,  to  which  he  appears  on  the 
face  of  the  indictment  to  have  been  legally  elected.  Now  the 
office  of  a  constable  is  an  office  under  the  Crown :  And,  whether 
he  be  chosen  by  the  parish,  or  at  a  court-leet,  (which  is  a  Court 
of  the  Crown,)  it  makes  no  difference.  It  being  such,  the  Grown 
may  exempt  any  person,  or  whole  bodies  corporate,  from  serv- 
ing that  office,  provided  the  exemption  be  not  extended  so  far 
as  to  prevent  the  existence  of  the  office  in  any  particular  place. 
A  power,  exercised  to  such  an  extent,  would  be  illegally  exer- 
cised :  But  it  is  undoubtedly  competent  to  the  Crown,  subject  to 
this  restriction9  to  exempt  certain  persons  from  serving  the  office 
of  constable.  Then  the  question  is,  whether  the  Crown  has 
so  exempted  this  defendant  ?  If  it  were  the  apparent  intention 
of  the  Crown  that  he  should  be  exempted,  I  should  hold  that 
he  was  so.  Then  we  must  consider,  whether  on  the  face  of  this 
record  the  defendant  was  intended  to  be  exempted  by  the  charter 
of  Charles  the  Second.  It  is  clear  that  the  command  contained 
in  the  clause,  under  which  the  exemption  is  claimed,  is  merely  to 
forbear  to  arrest,  press,  or  take  for  his  service,  &V.  or  personally 
to  serve,  &rV.  This  contains  no  exemption  from  the  office  gene- 
rally ;  it  is  only  an  inhibition  to  the  officers  of  the  Crown  not  to 
take  the  members  of  the  corporation  to  serve  personally.  It 
contains  no  exemption  from  any  offices  which  may  be  served  bv 
deputy $  the  exemption  (if  it  be  one)  is  only  from  those  offices 
which  require  personal  service.  And  this  is  corroborated  by  the 
charter  of  James  the  Second ;  for  that  gives  only  a  protection  from 
personal  service.  It  recites  the  inconvenience  to  his  Majesty's  ser- 
vice, arising  from  the  members  being  liable  to  serve  on  inquests 
and  juries,  by  reason  of  which  they  could  not  attend  to  their 
duty.  Now  all  the  duties  there  mentioned  require  personal  at- 
tendance.   This  therefore  is  a  strong  explanation  of  the  former 

*  charter, 
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charter,  and  shews  that  that  only  extended  to  personal  services.     1787. 
Then  the  question  is,  has  this  defendant  been  chosen  to  an  office  — — 
where  he  is  personally  to  serve  ?  We  all  know  the  office  of  con-      ^aua° 
stable  may  be  served  by  deputy  (a)  j  and  therefore  he  is  not  ex-    Thoma» 
empted  under  these  charters. 

Judgment  for  the  prosecutor. 

(a)  Vide  3  Burr.  1064.  Cald.  159,  60,  *.  post.  %  voL  395. 

The  Mayor  of  Lynn  against  Denton.  ir****,, 

¥  G  May  id. 

PP*HE  Corporation  of  Lynn  brought  an  action  of  assumpsit  where  a 
-*-    against  the  defendant  for  tolls  upon  coming  into  their  j^^ff1 
port.    The  defendant  claimed  an  exemption  as  a  freeman  of  m  » civil  ac- 
London,  and  moved  the  Court  on  a  preceding  day  in  this  term  to  inspect 
for  leave  to  inspect  the  corporation  books  of  Lynn.  tfwwet 

Partridge  was  to  have  shewn  cause  against  the  rule;  but         to  the  de- 
The  Court  would  not  permit  him.    For  they  said  that,  upon  ^n" 
inquiry,  it  appeared  to  have  been  the  general  practice  for  many  I8  Tj  R» 
years  past  to  grant  applications  of  this  nature,  notwithstanding  a 
contrary  practice  might  formerly  have  prevailed  (a).  They  said 
that  it  had  been  decided  in  a  great  many  cases  (b)  *,  and  the 
foundation  of  the  rule  was  that,  as  the  Court  of  Chancery  would 
order  inspection  merely  for  asking,  this  Court  had  also  adopted 
the  like  regulation,  in  order  to  save  expense  to  the  parties.  And 
it  having  been  pursued  so  long,  they  would  not  now  enter  into 
a  discussion  of  it  (c). 

The  Court  at  the  same  time  gave  the  plaintiff  leave  to  inspect 
the  corporation  books  of  London. 

(a)  Vide  3  mis.  398.  and  5  Mod.  395.  (I)  Vide  %  Stra.  XM3. 

(je)  In  cases  of  criminal  prosecutions,  such  as  the  King  and  Parnell,  I  Wils.  239. 
X  Black.  R.  37.  &  C.  The  King  v.  Hey  don,  i  Blac.  351.  and  in  an  action  for  a  penalty 
against  a  post -master,  on  9  Ann.  c.  10.  leave  to  inspect  books  has  been  denied,  %  Stra. 
100J.  See  also  post.  3  voL  141.  303.     if.  Black.  Rep.  C.  B.  an; 


Brandon  against  Payne.  *^?£l 

rpHE  writ  in  this  case  was  returnable  on  the  6th  of  Fe-  J^J^ 
•*■    hruary  1787.     The  declaration  was  filed  in  the  office  on  judgment  if 
the  7th,  and  a  rule  to  plead  was  served  on  the  same  day.    But  picad  in  a. 
notice  of  the  declaration  having  been  filed  was  not  delivered  till  Jj£^ 
the  8th;  plea  in  abatement  on  the  15th  ;  and  judgment  signed  on  four  days, 
the  16th.    A  rule  having  been  obtained  to  shew  cause  why  the  ^i"f0  plead 
interlocutory  judgment  should  not  be  set  aside  for  irregularity  •,  ^  been  re~ 

Shepherd  wastd 


6p*  CASES  in  EASTER  TERM, 

1787.        Sbpberd  shewed  cause.   The  irregularity  in  serving  a  rule  to 
-  plead  before  notice  of  the  declaration  (if  it  were  any)  was  waived 


*******  by  the  defendant's  pleading.    And  the  pica  in  abatement  not 
Patns.    having  been  pleaded  within  the  four  days,  the  judgment  fioe 
want  of  a  plea  was  regular. 

hwndts  in  support  of  the  rule.  The  declaration  is  only  well 
delivered  from  the  time  of  the  notice  of  the  declaration,  and  the 
rule  to  plead  was  served  before  that  time,  which  was  irregular 
and  void.  Grey  v.  Saunders  (a).  Then  the  question  is,  whether 
by  putting  in  a  plea  in  abatement,  which  was  a  nullity  in  itself, 
the  defendant  has  waived  that  irregularity  i  Now  if  it  be  a  nullity 
to  one  purpose,  it  must  be  so  to  all.  The  rule  to  plead  was  net 
introduced  for  the  benefit  of  the  party*  but  of  the  Govt;  if  w 
the  defendant  could  not  dispense  with  it. 

Per  Curiam.  The  party  may  undoubtedly  dispense  with  the 
rule  to  plead*  And  here  the  defendant  has  superseded  the  ne* 
ecitity  of  a  rule  to  plead  by  pleading  in  abatement. 

Rule  discharged, 

(4)  3**w*h  S4& 


isc^P^sspes 
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jra^idp,       Sawyer  against  Mercer,  Administrator,  &c» 

a  plea  of  T\  EBT  on  bond  against  the  defendant  as  administrator,  The 
recovered  defendant  pleaded  a  judgment  confessed  on  a  preceding  Ay 

on  a  simple  in  the  same  term  in  which  this,  action  was  commenced,  in  an 

pleaded  by  act*on  on  a  simple  contract ;  without  averring  that  be  had  mna&t 

anadmini-  of  the  plaintiff's  demand. 

strator  to       *  *  ■•' 

debt  on  To  this  there  was  a  general  demurrer. 

such  reco*  Shepherd  contrd,  cited  5  Co.  83.  Vaugh.  89.  and  3  Mod.  115. 
haZbefote  The  Court  were  clearly  of  opinion  that  this  plea  was  bad;  it 
bomidatt^  was  ^*rcct'y  contrary  to  all  the  precedents  on  the  subject,  and  if 
permitted  would  overturn  the  whole  order  of  administration. 
For  that  it  would  enable  an  administrator  in  many  cases  to  de- 
feat a  specialty  creditor  by  confessing  as  many  judgments  as  he 
pleased  on  simple  contract  debts. 

Judgment  for  the  plaintiff. 


Bault 
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Barry  against  Rubh.  w«i*tui**% 

May  %i* 

EBT  on  bond.    The  plea  firs t  craved  oyer  of  the  bond  ^£*f 
(by  which  the  defendant,  as  administrator,  bound  himself,  bound  him- 


ttV.  to  the  plaintiff  ai  executrix)  •,  and  then  of  the  con.  *£fj^r 
,  which  (after  reciting  that  the  plaintiff  and  the  defendant  to  abide  by 
had  agreed  to  submit  to  arbitration  certain  disputes  which  had  "  ^Idc  *° 
before  arisen  between  the  plaintiff  and  the  defendant's  intestate,  touching 

».  •  ,         r  •  ,      .  j  nutters  in 

touching  certain  articles  of  agreement  between  the  intestate  and  dispute  b<- 
the  plaintiff's  testator)  was  for  the  performance  erf  an  award  to  ^m£ 
be  made  by  arbitrators  concerning  the  matters  aforesaid,  and  alsq  and  another, 
concerning  all  other  matters,  accounts,  &c.  between  the  said  par-  wtrators  a- 
ties  or  either  of  them.    It  then  set  forth  that  the  arbitrators  had  warded  that 

he  mi  admtm 

awarded  that  the  defendant,  as  administrator,  should  pay  to  the  *i,trat*r 
plaintiff,  as  executrix,  398/.  on  27th  Jtu*  following,  and  that  §£j£S- 
the  parties  should  execute  general  releases.    The  defendant  then  not  plead 
pleaded  that  he  had  fully  administered  \  and  that  at  the  time  of  ^u/avit 
entering  into  the  bond,  or  afterwards,  he  had  no  assets,  toV.       j/j^ 

To  this  plea  there  was  a  general  demurrer,  and  joinder.  [7  t.  r. 

Morgan  wa$  to  have  argued  in  support  of  the  demurrer  :  but  $jju„^ 
the  Court  desired  the  defendant's  counsel  to  begin.  c*Hm.  •• 

Gibbs  contended  that  the  defendant  was  not  bound  by  the  l%^  ' 
terms  of  the  award  to  pay  the  money  awarded  absolutely*  but  only 
as  administrator,  out  of  the  assets  of  the  intestate.  This  appears 
clearly  from  the  words  of  the  bond ;  for  he  is  there  only  bound 
as  administrator,  and  of  course  is  only  liable  to  pay  this  debt,  if 
the  law  would  subject  him  to  the  payment  of  any  other  debt,  in 
the  capacity  of  administrator.  But  if  there  be  any  ambiguity  in 
the  words  themselves,  the  Court  will  look  to  the  subject-matter 
of  the  arbitration.  Now  the  only  matter  referred  was  the  dif- 
ference between  the  plaintiff  and  the  defendant's  intestate ;  and 
the  general  words  which  follow,  namely, "  all  other  matters,  EsV. 
between  the  partial  must  relate  to  the  same  parties  in  the  same  , 
capacities  before  described.  This  is  the  only  construction  that 
can  support  the  award;  for  if  any  other  construction  were  to 
prevail,  the  award  would  be  bad  by  comprising  a  subject  not 
referred,  and  then  the  plaintiff  could  not  have  judgment.  Veale 
v.  Warmr,  %  Sound.  326*  The  award  of  mutual  releases  to  be 
given  by  the  parties  is  clearly  bad,  inasmuch  as  it  exceeds  the 
power  given  to  the  arbitrator*  This  then  must  vitiate  the 
wholej  because  nothiag  is  then  to  be  done  by  one  party. 

AsHHURlT, 
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1787.         Ashhurst,  J.    The  Court  cannot  intend  that  any  thing 
*  ordered  to  be  released,  except  the  matters  in  dispute  between  the 

*t*k*t     Part*cs*     We  cannot  intend  that  the  arbitrator  has  done  wrong. 

Rush.  But  laying  that  out  of  the  question,  there  is  no  doubt  but  that 
this  plea  is  bad:  for  the  entering  into  the  bond  amounts  to  an 
admission  of  assets ;  and  the  defendant  shall  not  afterwards  be 
permitted  to  dispute  it.  The  bond  given  by  the  defendant  to 
abide  by  the  award  was  an  undertaking  to  pay  whatever  sum 
the  arbitrator  should  award,  without  any  regard  to  assets. 

Buller,  J.  This  is  *  bond  given  by  the  administrator,  by 
which  he  bound  himself,  his  heirs,  executors,  and  administra- 
tors. The  queston  then  is,  whether  he  has  bound  himself  per- 
sonally or  not  ?  And  I  think  there  can  be  no  doubt  that  he  has. 
With  regard  to  the  releases,  it  must  be  expounded  by  the  rest 
of  the  award.  It  will  be  sufficient  for  the  defendant  to  give  a 
release  in  the  character  of  administrator. 
Per  Curiam,  Judgment  for  the  plaintiff  (j). 

(«)  Vide  PemrsM  and  others,  assignees  of  &•**  ▼.  Mmrjt  administrator  of  Bmj, 
post.  5  vol.  6. 


MM 
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Majyi.  The  King  against  Holland  and  Forster. 

*"  infor"«  A  N  information  had  been  moved  for  against  the  defendants, 

tuition  will  /-\                                                   •                   *        7                        *    ***  tn 

be  granted  who  were  justices  of  the  peace  for  the  county  of  Midak* 

justice  of  sex*  *or  *mProperiy  granting  an  ale  licence  to  one  Harrison,  who 


the  peace     had  been  refused  one  by  the  justices  at  their  last  general  meeting 

***g  at 
»  aie^l'**  forster  had  been  present  at  that  general  meeting  at  the  time 


wramtimg 
for  refit* 


°at   on  account  of  misbehaviour.    It  appeared  that  the  defendant 


mu  ai«  »i»  - 

cence  im-  when  the  licence  was  refused ;  but  he  had  afterwards  told  the 
property'  othCT  defendant,  Holland,  who  was  not  present  at  the  general 
meeting,  that  the  only  reason  why  a  license  had  not  been  grant- 
ed then  was  that  they  might  have  an  opportunity  of  inquiring 
into  the  character  of  Harrison,  and  had  accordingly  prevailed 
upon  Holland,  at  a  private  meeting  held  by  those  two  only,  to 
join  in  granting  a  licence. 

Bearcrofi  and  Ershine  against  the  rule:  Law  and  Garrow  in 
support  of  it. 

The  Court  were  clearly  of  opinion  that  an  information  should 
be  granted  against  a  justice  as  well  for  granting  a  licence  impro- 
perly as  for  refusing  one  in  the  same  manner.  That  it  had  already 
been  done  in  the  case  of  The  King  against  i'V/wcw/ and  Another  (*). 

A* 
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And  indeed  the  mischief  of  granting  a  licence  improperly  was     1787. 
infinitely  greater  than  that  of  refusing  one ;  for  in  the  former 


case  it  might  be  productive  of  injury  to  the  whole  community,  ^  *£* 
while  in  the  latter  the  grievance  was  felt  only  by  the  individual.  Holland 
That  the  only  ground  of  these  applications  was  the  improper  TJ£#** 
conduct  of  the  magistrates.  But  as  it  appeared  in  this  case  that 
Holland,  though  not  altogether  blameless,  had  been  deceived  by 
Forster9  they  discharged  the  rule  as  to  the  former,  upon  hit 
paying  the  costs  of  the  application,  as  against  himself;  and  as 
to  Forster,  they  granted  the  information  (a). 

(«)  Vid.  R.  v.  7*.  Sainsbury  Esq.  and  another,  pott.  4  vol.  451. 


issue. 


Hare  against  Lloyd.  S^fp 

'l^HE  defendant,  having  pleaded  a  judgment  recovered,  was  After  a  rule 
X  rule  to  abide  by  his  plea,  or  to  plead  such  a  plea  as  he  W^^ 
would  abide  by ;  and,  on  his  afterwards  pleading  a  special  plea,  ple«  or 
the  plaintiff  signed  judgment,  which  the  defendant  moved  to  other  plea 
•et  aside  for  irregularity.  ^  *$£& 

Shepherd,  against  the  rule,  contended  that  the  judgment  was  abide  by,  he 
regularly  signed  for  want  of  a  plea ;  for  that  the  defendant,  after  *£»?£■ 
being  ruled  to  plead  such  a  plea  as  he  would  abide  by,  could  not  general 
plead  a  special  plea. 

Afingay,  in  support  of  the  rule,  insisted  that  the  defendant 
was  at  liberty  to  plead  specially :  it  might  have  been  otherwise 
if  the  defendant  had  been  ruled  to  plead  issuably.     But 

The  Court)  on  the  authority  of  the  case  of  Prout  and  Dtwar(a)$ 
(which  the  Master  read  from  his  note  book), 

Discharged  the  rule  (*). 

(a)  Proot  v.  Drwar,  E.  14  Geo.  3.  B.  R. 

Shepherd  shewed  cause  against  a  rule,  obtained  by  Baldwin,  for  setting  aside  the 
judgment  under  these  circumstances.  The  defendant  pleaded  a  recovery  by  a  former 
judgment,  upon  which  the  plaintiff  obtained  the  common  rule,  that  the  defendant 
should  abide  by  his  plea  already  pleaded,  or  plead  such  other  as  he  would  abide  by. 
The  defendant  thereupon  waived  his  former  plea,  and  pleaded  another  special  plea, 
upon  which  the  plaintiff  signed  judgment. 

Shepherd  contended  that  the  defendant  could  not  waive  one  special  plea,  and  plead 
another,  but  was  confined  to  plead  the  general  issue. 

Bmldtvhi,  c9*tra>  insisted  that  the  defendant  might  plead  any  other  plea,  special  or 
otherwise,  so  as  he  abided  by  it. 

Per  Curiam^  Under  such  a  rule,  if  the  defendant  waive  his  special  plea,  he  can 

•nly  plead  the  general  issue. 

Rule  discharged. 

The  Master  also  favoured  us  with  the  following  note : 

Cockran  v.  Robertson,  Mich,  10  G«s>  3.  A  J?. 

tvwfer  m«ved  to  set  aside  a  rule  to  plead  several  matters,  and  the  plea  of  set-osT 

(a)  Sim$A  v.  DUU*>  H.  a6  ft*  3.  B.  R.8.P. 

pleaded 


694  CASES  i«  EASTER  TERM, 


The  King  against  The  Inhabitants  of  Mobsley. 

No  acttk-  nr^S  was  a  •facial  case,  (upon  an  order  of  removal,)  which 

mcntU  ^  aet  forth,  That  WiUmm  Cobman,  the  pauper,  on  Us  oath 

Kin?  declared  that  he  waa  bora  in  the  pariah  of  Rt&mm,  Herts,** 

gjjjg^  that  tim  dap  ^hw  Mkhadmms  rySa  he  waa  hired  by  Jmms 

year,  tho*  JPillard  in  the  parish  of  Afursby,  Buck,  to  serve  him  in  has- 

Sffi"-  baiKlry*n^ifiri!/ir^/«M/>;^^;  that  he  aerredhimtk 

vantatthe  whole  of  that  time,   and  received  the  whole  of  his  wages, 
ileTaifnot  That  the  pauper  declared  that  Jmms  Pollard  at  the  time  of 

tbl0ngrSi     hirinS  him  told  him  hc  8hould  ***  hekmg  to  the  parish  of  Mun- 
and  th*  Set-  Ay.   The  Court  of  Sessions  stated  that  they  were  of  opinion  that 
w?^    aU  8uch  transactions  on  the  part  of  masters  are  fraudulent  to 
tracts  to  be  prevent  servants  gaining  settlements  by  virtue  of  their  services. 
And  they  adjudged  that  the  pauper  gained  a  settlement  in  the 
parish  of  Murskj  by  virtue  of  such  hiring  and  service,  and  con- 
firmed the  order  of  justices,  by  which  the  pauper  and  his  wife 
were  removed  from  Bjdbwxn  to  Murslej. 

Btareroft%  in  support  of  the  order  of  Sessions^  contended,  that 
as  the  Sessions  had  found  this*  hiring  to  be  fraudulent,  this 
Court  could  not  adjudge  it  not  tt>  be  fraudulent  And  that  even 
if  they  could,  this  case  would  not  warrant  a  different  conclu- 
sion \  because  the  master  hired  the  pauper  in  such  a  manner  as 
to  endeavour  to  defeat  his  settlement. 

Manltfr  contrdf  was  stopped  by  the  Court. 
Ashhurst,  J.  This  is  a  very  clear  case.  It  is  stated  as  a 
naked  fact  that  the  pauper  was  hired  three  days  after  Michod- 
mas.  It  does  not  appear  to  have  been  a  concerted  scheme  be- 
tween the  parties  to  prevent  the  pauper's  gaining  a  settlement ; 
far  mn  constat  that  they  ever  saw  each  other  till  the  actual  time  of 
luring,  which  was  three  days  after  Michailmas.  TVs  therefore 
cannot  be  taken  to  be  a  luring  for  a  year. 

pleaded  in  consequence  thereof,  upon  this  objection ;  that,  the  defendant  baring  planted 
a  judgment  recovered  in  a  former  action,  the  plaintiff  obtained  i  role  fof  tke  detain* 
to  abide  by  bia  plea,  or  plead  fucb  other  aa  he  would  abide  by.  The  defendant  bad 
pleaded  a  set-oft;  which  Cewper  insisted  he  could  not  do,  but  could  only  plead  vM 
general  iatue  after  waiting  hia  special  pkn.  ^ 

Bulle»,  J.  said  the  practice  was  so ;  but  that  the  defendant  might  ante  pleaded 
the  general  issue,  and  given  notice  of  set-off;  and  that  this  was  a  fair  plea. 

Cvwper  admitted  the  fairness  of  the  plea,  and  said  that  if  defendant  would  take 
short  notice  of  trjel  he  had  no  objection  to  it. 

A  rule  to  shew  cause  was  granted. 

BULLSBf 
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'  Bullbr,J.  There  roup  be  by  some  inwa  or  other  an  hiring     1787. 
for  a  year  and  a  service  for  a  year,  in  order  to  give  the  servant 


a  settlement.    The  question  of  fraud  only  arises  where  in  truth     ^^ 
there  is  such  an  hiring,  but  the  parties  endeavour  to  colour  it  in  'J^nla^ 
order  to  prevent  the  pauper's  gaining  a  settlement.    In  such  a  Morslky. 
case,  the  Court  may  say  it  is  fraudulent.    For  suppose  the  mas- 
ter had  hired  the  servant  three  days  after  Miihmkmas  to  serve 
till  the  Michaelmas  following,  and  had  agreed  with  the  servant 
that  he  should  give  in  three  days  after  the  expiration  of  that    ,  < 
rime  \  that  would  be  construed  to  be  an  hiring  and  service  for  a 
year.    But  the  master  may,  if  he  please,  lure  a  servant  for  a  less 
time  than  a  year,  for  the  express  purpose  of  preventing  his 
gaining  a  settlement. 

Grose,  J.  If  the  opinion  of  the  Court  of  Sessions  amount  to 
any  thing,  it  goes  the  length  of  saying  that  all  hiriogs  for  less 
than  a  year  are  fraudulent.  It  must  be  admitted  that  a  master 
may  hire  a  servant  for  six  months  only  ;  and  the  same  reason 
will  equally  permit  him  to  hire  a  servant  for  a  year  short  of  three 

days. 

Role  absolute  (0). 

[a)  /?.  v.  Svlgrave,  post.  2  voL  376. 


m» 


King  against  Ptppett.  &n***y, 

IT  having  been  determined  in  last  Michatlmas  Term  (a)  that  where  the 
the  defendant  was  not  entitled  to  sign  judgment  as  in  case  of  ^^ 
a  nonsuit  in  this  cause,  because  he  might  have  carried  the  re-  down  the 
cord  down  to  trial,  at  the  last  Summer  assizes,  by  proviso;  the  proviso,  it 
defendant,  on  the  8th  of  last  March,  (the  commission  day  being  !•  jf*^ 
the  19th,)  gave  notice  of  trial,  and  on  the  10th  of  M*r*h  ob-  the  usual 
tained  and  served  the  usual  rule  for  a  trial  by  proviso;  and  the  by  ^^^ 
plaintiff,  not  appearing  at  the  trial  according  to  this  notice,  was  ^y  tJJ?j£c* 

nonsuited.  even  though 

Law  now  moved  to  set  aside  this  nonsuit,  contending  that  j^jfch* 
die  notice  given  by  the  defendant  was  irregular  for  want  of  the  he  has  giten 

,  „  ^  the  plaintiff 

antecedent  rule  to  support  it.    2  afro.  105;.  notice  of 

Gibbs  was  to  have  opposed  it  in  the  first  instance.    But  uilL 

Thi  Court  said,  that,  according  to  the  oM  established  practice, 
wherever  the  defendant  carries  down  the  record  to  trial  by  pro* 
▼iso,  he  must  obtain  a  rule,  that,  in  case  the  plaintiff  should 

(a)  Ante,  49s, 

make 
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1 787.     make  default,  he  might  be  at  liberty  to  go  to  trial.    Bat  the  only 
use  of  that  rule  is,  that  if  two  records  are  carried  down  to  trial. 


^J£?"  (the  onc  b7  the  Pontiff,  and  the  other  by  the  defendant,)  the 
Pifpett.  former  only  should  be  tried.  Then  it  is  quite  sufficient  if  the 
plaintiff  has  this  rule  at  the  trial.  Besides,  no  inconvenience 
can  result  to  the  plaintiff  from  this  practice ;  because,  if  the 
defendant  do  not  carry  down  this  record  to  trial  after  notice,  he 
is  liable  to  pay  the  plaintiff  his  costs. 

And  the  master  of  the  crown  office  informed  the  Court  that 
in  criminal  trials,  where  the  defendant  carries  the  record  by 
proviso,  no  such  rule  is  obtained  at  all. 

Rule  refused. 


Mmdsy,        The  Kino  against  Andrew  Robinson  Bowes. 

May  7th. 

cfcSTof  **'  A  RTICLES  of  thc  P62"*  having  been  exhibited  against  the 
peace  exhi-  *^^  defendant  near  two  years  ago  by  the  Countess  of  Stratb- 
Comt  lute  mwv,  *"s  w**e>  **e  then  entered  into  security  for  his  good  be- 
the  power  haviour,  by  the  order  of  the  Court,  for  a  twelvemonth.  Soon 
ba^fwwch  a^cr"  *e  expiration  of  that  time,  the  defendant,  and  several 
a  length  of   others,  under  pretence  of  taking  Lady  Strathmore  to  Lord  Mans- 

time  as  they    -  ■  «  ^  *•  •  i_ 

ihall  think  fola  s,  at  Caen  Woody  by  virtue  of  a  warrant  against  her,  got 
forthe  pre-  accc8S  t0  ^er»  anc^i  accompanied  by  several  men  armed,  took  her 
Krvttion  of  by  force  out  of  a  house  at  noon-day,  and  carried  her  to  Strict* 
and  arTnot  ^^  Castle,  in  the  county  of  Durham,  and  there  detained  her 
confined  to  against  her  will  for  several  days,  till  a  habeas  corpus  was  obtained, 
month.  directed  to  the  defendant,  in  consequence  of  which  she  was 
Suithadat  bought  UP  t0  **•  Court  in  Hilary  Term  last ;  and  then  she  ex- 
first  re-  hibited  fresh  articles  of  the  peace  against  the  defendant,  stating 
for  fourteen  ^c  above  facts,  and  setting  forth  many  circumstances  of  cruelty 

years,  they  an<j  yj  treatment  which  she  had  undergone  during  her  confine- 
afterwards  °  f 

lessened  the  ment,  and  while  she  was  in  the  power  of  her  husband.     At 

yeart'upon  w^c^  ^mc  ^e  Court,  taking  into  their  consideration  all  these 

its  appear-  circumstances,  and  above  all,  the  outrageous,  breach  of  the  pub- 

that  an  in-  ^c  peace  which  had  been  committed  by  the  defendant,  ordered 

wa'de-011  k*m  t0  8*vc  security  for  the  peace  for  fourteen  years,  himself  in 

pending  io,ooo/.  and  two  sureties,  each  in  5000/. 

2Scndint  An  information  was  also  granted  against  the  defendant,  and 

on  the  sane  those  other  persons  who  were  concerned  with  him  upon  that 

account,  .  *  * 

which  most    Occasion. 

necessarily 

be  determined  within  that  time.    [%  V*  k  B.  x8*.] 

Erskine, 


in  the  Twenty-seventh  Year  of  GEORGE  III.  69) 

Erskine,  in  this  term,  moved  for  and  obtained  a  rule  to     1787. 

shew  cause  why  the  defendant  should  not  be  held  to  bail  for  one  • 

year  instead  of  fourteen  years,  and  why  the  sum  which  had  been  intt 
required  should  not  also  be  lessened,  upon  an  affidavit  of  the  dc-  Bqwm. 
fendant,  stating  that  he  had  found  it  impossible  to  procure  bail 
to  that  amount  and  for  that  length  of  time.  And,  independent 
of  the  difficulty  of  procuring  bail,  he  observed  that  there  had 
been  no  instance  since  the  Revolution  in  which  sureties  for  the 
peace  had  ever  been  required  for  more  than  a  year  in  cases  of  a 
like  nature.  In  support  of  which,  he  cited  the  following  ex- 
amples :  in  Michaelmas  vacation  4  Geo.  I.  Archibald,  Earl  of  Ilayf 
was  bailed  before  a  judge  at  chambers,  to  appear  in  Court  the  first 
day  of  the  next  term,  to  answer  articles  exhibited  by  his  wife* 
himself  in  8000/.  and  four  bail  in  4000/.  each.  And  on  the  ex- 
hibiting of  the  articles  he  was  bound  to  keep  the  peace  for  twelve 
months.  Michaelmas  8  Geo.  2.  T.  Brotherton  gave  security  for  one 
year  upon  articles  exhibited  by  his  wife;  himself  in  1000/..  and 
two  bail,  each  in  500/.:  these  articles  contain  a  series  of  ill  treat- 
ment for  about  eight  months,  the  greater  part  of  which  time  she 
was  with  child,  and  state  that  she  was  brought  to  bed  before  her 
time  in  consequence  of  her  husband's  ill  usage,  and  that  the 
child  died  soon  after  in  convulsions.  But  the  Court  required  bail 
for  the  space  of  one  year  only,  on  the  authority  of  three  cases;  one 
of  the  Earl  of  Stamford  in  the  7  Geo.  1 .  who  was  held  to  bail  for 
the  same  time  on  the  complaint  of  his  lady,  himself  in  500c/.  and 
two  bail  in  2500/.  each.  Another  instance  was  the  case  of 
Colonel  Bladen,  who  was  bailed  at  the  suit  of  Sir  John  Shardon, 
himself  in  1000/.  and  two  bail  in  500/.  The  third  was  Colonel 
Onslow  at  the  suit  of  Sir  John  Shadwelh  the  principal  in  1000/. 
and  his  bail  in  500/.  each,  both  of  these  latter  for  the  space  of 
one  year.  In  Hilary  Term  1 7  Geo.  2.  Lord  Vane  was  held  to  bail 
for  one  year  $  himself  in  1000/.  and  two  bail,  each  in  500/.  upon 
articles  exhibited  by  his  wife,  whom  he  had  seized  and  kept  by 
force,  in  breach  of  a  private  agreement,  and  after  she  had  been 
obliged  to  go  abroad  for  some  time  in  order  to  avoid  him.  Ar- 
ticles of  the  peace  were  exhibited  in  Trinity  21  6.  2.  by  Lady 
Lymington  against  her  husband,  wherein  she  set  forth  that,  soon 
after  she  lay  in,  he  beat  her  in  so  violent  a  manner  that  she  was 
deprived  of  the  use  of  her  limbs,  and  that  he  had  threatened  to 
kill  her ;  in  consequence  of  which,  the  Court  held  his  lordship 
to  bail  for  one  year,  in  5000A  himself,  and  two  bail  in  2500/. 

each. 
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1787.    eacb.>   And  lastly,  in  Easter  30  &*.  a.  (a)  Rail  /fanr/  wis 

■  obliged  to  Gad  security  for  a  tomhimmeh  $*lj  $  bims*lf  i»  5000/, 

TJ^**  and  two  bail,  each  in  2500/.    The  circumstances  of  that  we 

-  B0W1.    *erc  much  stranger  against  the  defendant  than  the  present 

There  i»  besides  another  reason  for  inducing  the  Court  to  leseeo 

the  time  to  one  year;  for  a  bill  of  indictment  for  perjury  fans 

been  found  against  Lady  Strsthmort>  founded  upon  die  very 

articles  now  before  the  Court. 

Mmg*y  and  La*u  shewed  cause  against  both  the  indulgences 
required  by  the  rule*  First,  with  regard  to  the  quotum  of  the 
sum  demanded :  it  appears  to  be  by  no  means  unprecedented 
from  the  case  of  Lord  liay  *  for  be  was  held  to  bail,  faamueif  in 
8000/.  and  four  sureties  in  4000/.  each  •,  which,  besides  being 
in  itself  a  larger  sum  than  that  now  demanded,  must  appear 
still  more  considerable,  when  the  difference  in  die  value  of 
money  at  that  time  and  the  present  is  taken  into  the  scale. 

As  to  the  term  for  which  security  is  required,  it  cannot,  fnm 
the  nature  of  the  thing,  be  guided  by  precedent  •,  for  each  case 
must  rest  upon  its  own  particular  cfocumstaaces,  of  wfakh  tie 
Court  must  judge  at  the  time.  This,  being  a  much  move  aggra- 
vated case  than  any  which  has  been  mentioned,  requires  the 
Court  to  demand  a  much  more  lasting  security  than  was  neces- 
sary pethaps  upon  former  occasions.  A  principal  feature  in  die 
present  defendant's  situation  is,  that  this  is  the  second  time  he 
has  been  called  upon  to  give  security  for  his  good  behaviour 
towards  the  prosecutrix  for  repeated  instances  of  cruelty ;  thst 
therefore  is  an  additional  circumstance  which  ought  to  haie 
considerable  weight.  The  only  instance,  in  which  articles  hate 
been  exhibited  a  second  time,  was  that  of  Lord  Fitters.  Bat 
though  the  tenti  for  which  bail  was  required  in  thue  case  was 
only  forone  year,  yet  much  seems  to  have  been  done  there  by 
content;  and  that  point  was  not  pressed  by  the  counsel  for 
Lady  Ferrers.  Excessive  bail  is  a  vebrive  tetua ;  k  depends  upon 
the  nature  of  the  chatge  for  which  bail  is  required,  upon  the 
,  situation  in  life  of  the  patties,  and  on  various  ether  circum- 
stances* Considering  the  ttation  of  hfe  in  which  eke  defend* 
ant  is,  this  canm*  be  catted  excessive  m  respect  of  the  sum* 
neither  is  it  in  respect  of  the  tern*,  because  ft  is  absolutely 
cessary  for  the  preservation  of  the  public  peace.  It*  all 
cases,  the  power  of  requiring  bail  for  any  fcngtfc  of  uhnc  is  db- 

(*)  Vid«  X  Burr.  63J. 

cretionary 
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cretkmary  in  the  Court.    It  is  aid  in  Htrwk.  P.  £  c.  do.  /.  15%     1767. 
that  the  Court  may  require  sureties  even  for  a  man's  life. 

It  hath  also  been  objected  that  no  credit  ought  to  be  given  to 
the  truth  of  the  articles,  because  an  indictment  for  perjury  U  *•*«*• 
now  depending  against  her  on  that  account.  But  that  is  rather 
an  aggravation  of  the  injury;  for  if  it  should  turn  out  to  be  a 
malicious  prosecution,  no  action  can  be  brought  against  the  de- 
fendant by  her,  And,  besides,  that  argument  has  never  had 
any  weight  even  on  motions  for  new  trials. 

Er&ine  and  Cbambn  in  support  of  the  rule  contended  that  by 
die  bill  of  rights  excessive  bail  ought  not  to  be  taken  ia  any  case* 
and  that  bail  which  was  required  to  a  burger  amount  and  for  a 
longer  time  than  was  essentially  necessary  for  the  preservation  of 
the  peace  was  excessive.  The  consequence  of  the  Court's  re* 
fbsing  the  present  application  will  be,  that  the  defendant  must 
remain  in  prison  during  the  whole  term  of  fourteen  years ;  as  it 
it  expressly  sworn  that  he  cannot  by  any  means  procure  bail  for 
so  great  a  length  of  time.  As  to  the  passage  cited  from  Ha*&n*> 
k  docs  not  deserve  much  consideration ;  for  he  himself  only  states 
it  as  hearsay,  and  no  authority  whatever  is  adduced  in  support 
of  it.  Here  it  cannot  be  necessary  to  require  bail  for  fourteen 
years ;  because  an  information  is  now  depending  against  the  de- 
fendant on  this  very  account*  which  must  be  determined  within 
a  twelvemonth.  And  if  the  defendant  should  be  acquitted  upon 
that  information,  it  would  be  extremely  unjust  to  require  bail 
trpon  evidence  which  proves  to  be  false :  but  if  he  be  convicted, 
the  Court  will  then  have  an  opportunity  of  imposing  whatever 
punishment  they  think  proper.  It  has  been  said  that  the  circum- 
stances in  this  case  are  unprecedented ;  but  the  case  of  Lord 
Ftrrers  was  a  much  stronger  one  than  the  present.  It  is  well  known 
with  what  barbarity  he  treated  Lady  Ftmrr,  having  made  several 
•fttempt*  to  take  away  her  life,  and  having  insulted  her  in  the 
grossest  maraner.  There  too  he  broke  his  first  recognisance,  by 
presenting  a  pistol  to  Lady  Femrs :  but  it  is  acknowledged  that 
tins  defendant  kept  his;  and  therefore  the  transgression  in  that 
fcate  Was  much  greater  than  this.  And  when  his  Lordship  was 
tailed  upon  to  give  fresh  security  the  second  time,  he  behaved  with 
the  utmost  indecency  in  Court;  yet,  even  in  a  case  so  drcum» 
ttaticed  as  that  Was,  the  Court  on  the  exhibition  of  the  second  am* 
Ikies  did  not  require  bail  for  longer  time  than  atwelvemonth.  And 
that  was  not  done  by  consent,  as  has  been  contended  \  for  the  con- 
fcent  there  expressed  only  went  to  a  permission  to  justify  one  bail 
till  another  could  be  procured.    At  all  events,  at  the  difficulty 

arises 
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1787.    arises  from  the  defendant's  not  being  able  to  procure  bail  for  so 
great  a  length  of  time,  the  Court  may  require  bail  only  for  a 


•pint     twelvemonth  at  present,  and  may  afterwards  renew  it  from  year 

Bows*    to  year,  as  they  shall  see  proper,  without  any  fresh  facts  being 

exhibited  against  the  defendant,  upon  the  prosecutrix's  declaring 

to  the  Court  that  she  does  not  think  herself  secure  from  the 

violence  of  the  defendant. 

Ashhurst,  J.    The  circumstance  laid  before  the  Court  of  an 
information  being  now  pending  against  the  defendant  for  the  same 
charge  must  make  great  impression  upon  us  in  regard  to  the&- 
cretion  which  we  may  exercise  in  this  instance.     But  as  to  the 
powfr  of  this  Court  to  compel  persons  against  whom  articles  of  the 
peace  are  exhibited  to  find  sureties  for  a  term  exceeding  one 
year,  I  do  not  entertain  any  doubt  about  it.     For  this  Court, 
which  has  a  general  authority  to  preserve  the  peace,  has  a  right 
to  require  such  bail  and  for  such  a  length  of  time  as  will  best  an- 
swer the  ends  of  public  justice.    It  has  been  then  said,  that  the 
Court  may  require  fresh  bail  at  the  end  of  a  twelvemonth,  and  so 
from  year  to  year  as  long  as  they  should  think  necessary,  without 
any  fresh  facts  being  exhibited  against  the  defendant.     But  I  very 
much  doubt  whether  we  have  such  a  power :  It  has  been  ad- 
mitted that  there  never  was  any  instance  of  the  kind ;  and  I  con- 
fess I  should  be  very  loth  to  establish  such  a  precedent.    The 
next  thing  urged  is,  that  it  is  not  necessary  in  this  case  to  re- 
quire security  for  more  than  one  year,  because  the  information 
which  is  depending  against  the  defendant  must  necessarily  be 
tried  before  the  expiration  of  that  time,  and  in  case  he  is  found 
guilty  of  that  charge,  the  Court  may  require  such  bail,  and  in- 
flict such  punishment  on  him,  as  they  may  think  proper;  and 
that,  if  he  be  acquitted,  it  would  be  very  hard  that  he  should  be 
still  confined  on  a  charge,  for  which  it  will  then  appear  that 
there  was  no  foundation.     That  argument,  I  own,  has  great 
weight  with  me.     For  though  I  have  no  doubt  of  the  power  of 
the  Court,  where  articles  of  the  peace  are  exhibited  against  any 
person,  to  require  bail  for  what  length  of  time  they  think  neces- 
sary, not  indeed  by  way  of  punishment,  but  as  a  security  for 
the  public  peace,  yet,  in  this  case,  as  the  ends  of  justice  may 
equally  be  answered  by  shortening  the  time  for  which  bail  has 
been  required,  I  shall  have  no  objection  to  it.     Therefore,  if 
it   were  not  for  the  circumstance   of  the  information  being 
now  depending,  I  think  the  Court  should  require  security  for 
the  whole  time.     But  that  circumstance  weighs  very  much 
with  me ;  and  as  the  information  must  necessarily  be  tried  with- 
in 
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in  a  year  or  two,  I  think  the  security  may  be  confined  to  two     1787, 

years.  — ■ 

As  to  lessening  the  sum  required,  no  ground  has  been  laid  be-  T^lj£** 
fore  the  Court  to  induce  us  to  do  it.    The  defendant  stands    Bowxt. 
charged  with  as  daring  an  outrage  as  ever  was  committed  in  a 
civilized  country.     But  as  there  may  be  some  difficulty  in  pro- 
curing two  bail  for  so  large  a  sum  as  5000/.  each,  I  think  he 
may  be  at  liberty  to  substitute  four  bail  in  2,500/.  each. 

Buller,  J.  The  only  point  on  which  I  have  hesitated  was* 
whether  the  term  should  be  lessened  to  one  or  two  years.  For 
unless  there  be  some  delay  on  the  part  of  the  prosecution,  the  in- 
formation will  be  tried  within  a  year.  The  Court  are  to  look,* 
not  to  the  time  when  the  information  may  be  tried,  but  to  the 
latest  time  when  the  defendant  may  be  brought  up  to  receive 
judgment.  That  will  probably  happen  in  the  course  of  one  year, 
but  it  may  possibly  exceed  that  time.  And  if  the  defendant 
should  be  acquitted  within  the  time  for  which  the  recognizance 
is  taken,  the  Court  will  certainly  receive  an  application  to  dis- 
charge it  immediately. 

As  to  the  power  of  the  Court  to  require  bail  for  a  greater 
length  of  time  than  one  year,  I  cannot  entertain  a  particle  of 
doubt  about  it.  And  in  a  case  so  outrageous  as  the  present, 
and  where  the  defendant  watched  the  opportunity  of  discharging 
his  former  bail,  the  Court  would  be  highly  justified  in  requiring 
security  for  a  much  longer  time. 

Grose,.  J**    I  am  entirely  of  the  same  opinion. 

The  defendant  on  a  subsequent  day  gave  security  for  the  peace 
for  two  year&Jiunself  in  10,000/.  and  two  bail  in  5000/.  each. 


Doe  onihe  Demise  of  Freeland  against  Burt.       j^JS. 


EJECTMENT  for  a  cellar  and  wine-vaults  in  Westminster,  Adnata  of 
mi      premises  in 
tried  before  Buller,  J.  at  the  sittings  after  last  term.     The  Wcdmimur 

defendant  claimed  under  a  lease  from  the  lessor  of  the  plaintiff  J^^w 

of  certain  parts  of  a  messuage  situated  on  the  West  side  oi  Swallow-  of  A.  parti- 

street y  described  to  be  one  room  on  the  ground  floor,  and  a  cellar  wc^va% 

thereunder,  and  a  vault  contiguous  and  adjoining  thereto,  and  three  ^[JJjlJ?11 

rooms,  together  with  the  ground  whereon  the  same  now  stand,  was  a  yard, 

and  together  with  a  piece  of  ground  on  the  North  side,  particu-  J^*,11^,, 

situate  un-  . 
drr  that  yard  which  was  then  in  the  occupation  of  B.  another  tenant  of  the  lessor.  And  the  lessor, 
in  an  ejectment  brought  to  recover  the  cellar,  is  not  estopped  by  his  deed  from  goin|  into  CTideoc*, 
to  shew  that  the  cellar  was  not  intended  to  bt  demised.        " 

Vol,  I.  3  A  1a*i 
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1787.    forty  describing  it,  with  an  eieeption  of  a  light  <f  way ;  ntt  *• 

..  whole  were  described  to  have  been  late  in  die  occupation  rf  A 

^       It  waa  admitted  that  the  vault  in  question  ***  •#**  thfrfitce 

again*  * 

Bvxt.     of  ground  which  was  a  yard. 

The  drfe^nt  rested  his  title  on  the  timfo*  i&M  *f**  ** + 
lurfiy  ejus  est  usque  ad  teelu*  &  *f  iijffcrafc  The  tatter  rf  At 
plaintiff  offered  evidence  to  she*  that  at  the  6tM  of  th*  Mated* 
cellar  in  question  was  in  the  occupation  of  A  Modi*  IttJM) 
and  therefore  that  it  could  net  have  been  die  intend©*  of  Ae 
parties  that  it  should  pass  by  the  lease  to  the  defendant*  Hi 
that  the  defendant  had  not  ehdmed  it  tffl  after  die  eapitatiaarf 
that  lease.  The  defendants  eounsel  objected  te  tfcia  etMeao* 
beeaese  the  lessor  of  the  plaintiff  *aa  estopped  by  dti?  deed  ftaft 
saying  it  was  not  meant  to  pass.  Btrt  JSuUef,  J.  was  of  opinio* 
that  the  evidence  was  admissible ;  and  the  pfcrimiff  obtaiaei 
a  verdict,  with  liberty  to  the  defendant  to  enter  a  mnifcit  if  ** 
objection  were  well-founded. 

Mmg#f  now  shewed  cause  against  a  rule  for  entering  a  flm* 
suit.  The  evidence  offered  was  not  contradictory  to*  btrt  i*  ex- 
planation of  the  deed.  It  is  evident  that  it  was  not  the  intention 
of  the  parties  that  the  cellar  should  pass  by  the  defettdan rt  km% 
because  every  thing  which  was  intended  to  be  leased  tn  ptfti* 
culaily  described,  and  no  notiee  it  talen  of  die  cellar.  And  ft* 
lessee  enjoys  premises  which  answer  to  every  part  of  tfiedfr» 
acription  in  the  lease.  Besides,  the  premises  intended  to  be  dB» 
mised  are  described  as  late  in  the  possesion  of  A.  /  and  this 
cellar  was  in  the  occupation  of  B.  According  to  die  description 
of  the  premises  therefore  the  defendant  hat  no  claim  to  die  eeOaf; 
unless  he  be  entitled  by  the  strict  operation  of  law,  for  want  of  an 
exception  of  that  which  was  not  intended  to  be  leased.  And  it  is  ' 
to  be  considered  that  in  London  and  Westminster  it  is  not  untitnl 
for  landlords  to  let  the  buildings  above  ground  to  one  tenant 
and  those  underneath  to  another ;  se  that  the  strict  rukf  of  kv 
cannot  be  applied  to  cases  like  the  present.  But  a  further  argu- 
ment also  arises  from  the  circumstance  of  the  cellar  being  in 
lease  to  another  person,  at  the  time  when  the  defendant's  least 
was  granted ;  so  that  the  lessor  of  the  plaintiff  could  not  have 
granted  it,  even  if  he  had  wished  so  to  do. 

Bearcrcft  and  S.  Heywood,  contra.  The  lessor  of  the  plaintrf 
is  stopped  by  his  own  deed  from  recovering  these  premises* 
For  he  is  the  lessor  of  the  defendant  as  well  as  of  the  plaintiff; 
and  whatever  right  any  third  person  might  have,  he  cannot  dis- 
pute the  defendant's  title.    The  rule  of  hm  it  dear*  and  d* 

pj  <psstfon 
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4*Mtioft  »  as  ttf  the  application  ef  it.    The  principle  is,  that     1787. 
•vfcry  gfantor  »  estopped  not  only  from  saying  that  he  did  not  " 

grant,  but  that  he  had  rto  estate  id  the  premises.    Now  this  eject-         ^ 
Meat  fo  for  a  oeilar  which  is  locally  situated  under  the  ground,     £"*• 
whieb  it  fctfdMitted  %>as  demised  to  the  defendant.  And  the  lease 
pasted  tfrety  thing  which  was  under  it.    But  supposing  the  strict 
*ub  of  h*  could  mft  be  applied  to  the  present  case,  and  that  the  v 

idtcmion  tf  the  parties  oould  be  inquired  into,  it  is  clear  that 
*e  lessor  of  the  plaintiff  did  not  intend  to  except  the  cellar 
m  the  defendant's  lease.  For  whatever  was  intended  to  be  ex-  . 
tfaped  it  tiientkmed  in  the  ltfase»  there  being  an  exception  of  a 
fight  of  way.  A*  to  the  defendant's  not  claiming  till  after  the 
«*piratiofi  of  the  other  lease  to  B.  that  does  not  assist  the  right 
*f  the  taut  of  the  plaintiff  j  for  the  same  question  of  law  «till 
afiees*  And  k  tt*s  no  objection  to  the  lessor's  granting  the 
oelitr  t»  the  defendant  because  it  Was  then  in  lease  to  B. ;  for 
ftrbaps  the  defendant  was  not  to  take  possession  till  after  the 
•filiation  of  the  ofher  lease. 

AsmrffftsT,  J.  It  appear*  plainly  from  the  evidence  that  this 
objection  ie  agftkitt  the  juetiee  of  the  case.  For  it  was  not  itr  the 
oofitenspbtito  *f  the  parties  at  the  tiifce  of  the  lease  to  pass  the 
eoUaiV  aod  k  appears  that  for  three  or  four  years  aftet  the  de- 
foiidaatfc  lease  the  lessor  of  the  plaintiff  received  rent  from  the 
fttihor  tenant  of  die  cellar.  The  only  question  is,  whether  the 
Court  are  absolutely  bound  by  the  terms  of  this  lease  to  put  the 
•rastreetfOR  oft  it  for  vthieh  the  defendant  contends.  Now,  it 
fails  ttf  me,  that  the  contraction  of  all  deeds  must  be  made  with 
»vefatfttee  to  their  subject-matter.  And  it  may  be  necessary  to 
}mA  a  different  dofestifuetton  on  leases  made  in  populous  cities, 
frtm  that  on  those  made  in  the  eoufitry.  We  know  that  in  Lantbn 
different  persons  have  several  freeholds  Over  the  same  spot;  differ- 
ent parts  of  the  stale  house  are  kt  out  to  different  people.  That 
so  the  case  in  the  Inns  of  Cojirt.  Now,  it  would  be  very  extra* 
ordinary  to  contend  that  if  a  person  purchased  a  set  of  chairibert, 
Adn  leased  them,  •  and  afterwards  purchased  another  set  under 
tkcfti,  the  after-purchased  chambers  would  pass  under  the  lease. 

In  the  present  case,  considering  the  nature  of  this  property,  it 
#as  proper  to  let  in  evidence  to  shew  the  state  and  condition  of 
it  at  tilt  tixAe  when  the  lease  was  granted.  Primd  facte  indeed 
the  property  in  the  cellar  would  pass  by  the  demiae,  but  that 
might  be  regulated  and  explained  by  cirewnstanoesw  Therefore 
fan  of  <fiulitf»  that,  considering  all  the  circumstances  of  this 

3  A  a  case, 
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1787.     case,  it  was  proper  to  receive  the  evidence  offered  at  the  trial, 
which,  when  received,  proved  that  the  cellar  was  not  intended 

wh,t      t0  **  Passcd  by  the  demise  to  the  defendant. 

Bcrt.         Buller,  J.     Where  there  is  a  conveyance  in  general  tern* 
of  all  that  acre  called  Black- acre,  ever]  thing  which  belongs  to 
Black-acre  passes  with  it.     And  there  the  rule  which  has  beet 
mentioned  prima*  facie  obtains.     But  whether  parcel  or  not  of 
the  thing  demised  is  always  matter  of  evidence*     Suppose  the 
premises  in  question  had  been  the  inheritance  of  another  perm 
at  the  time  of  this  demise,  instead  of  their  being  in  lease,  they 
clearly  would  not  have  been  parcel  of  this  demise.     Then  their 
being  in  lease  to  another  person  under  this  plaintiff*  cannot  vary 
the  question,  whether  parcel  or  not.    In  the  next  place,  it  if 
very  clear,  on  inspecting  the  lease  itself,  these  words  cannot  re- 
ceive the  general  construction  of  the  law,.    This  is  a  lease  oft 
part  of  a  messuage,  consisting  of  one  room  on  the  ground  floor, 
with  a  cellar  thereunder :  now  if  the  argument  for  the  plaintiff 
would  hold,  the  cellar  would  have  passe  dwith  the  room  on  the 
ground  floor,  without  particularly  specifying  it.     Then  a  de- 
scription of  another  part  of  the  premises  is,  "  of  ground,  toge- 
ther with  three  rooms  which  stand  on  it."    Which  shews  Ait 
the  parties  have  particularly  described  every  thing  which  wit 
intended  to  pass.     Then  follows  a  demise  of  the  yard  described 
with  the  same  particularities,  specifying  the  abuttals  and  the 
dimensions. 

Grose,  J.  This  is  a  demise  of  premises  in  Westminster ;  and 
the  question  is,  whether  it  appears  to  have  been  the  intentka 
of  the  parties  to  demise  this  cellar.  But  every  thing  which  vn 
meant  to  be  demised  is  particularly  described  in  the  lease,  and 
no  notice  is  taken  of  this.  It  might  as  well  be  contended  that 
a  lease  of  an  house  in  the  Adelpbi  would  pass  the  warehouses 
underneath.  But  it  would  be  the  greatest  injustice  to  put  the 
general  construction  of  law  on  grants  of  the  houses  in  that 
building ;  for  we  all  know  that  those  houses  are  held  under 
titles  entirely  distinct  from  the  cellars  and  warehouses  under- 
neath. And  here  the  premises  demised  are  described  to  have 
been  lately  in  the  occupation  of  A. ;  and  if  the  parties  had  in- 
tended that  this  cellar  in  question  should  have  passed,  it  would 
have  been  described  as  being  in  the  possession  of  B.  But  this 
cellar,  not  being  a  part  of  the  premises,  nor  appurtenant  to 
them,  did  not  pass  under  this  lease. 

Rale  discharged. 

ft 
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1787. 


Davjs  against  Mazzinghi. 


Monday, 


O  EVERAL  persons  having  been  held  to  bail  on  affidavits  stat-    May  7th. 
&  ing  that  they  had  forfeited  certain  penalties  within  the  lottery  tonh  *ld  tov,t 
act  (a)  generally,  without  specifying  any  particular  offence,  and  j>ail  on  lhc 
applications  having  been  made  to  discharge  them    on  filing  a7G.  3.  <.i. 
common  bail.  *?**  sPe" 

'  city  the 

Ashhurst,  J.  declared,  that  on  consulting  ail  the  judges,  nature  of 
they  were  of  opinion  that  a  person  could  not  be  held  to  bail  on  (,£  and*' 
a  general  affidavit  that  the  party  had  incurred  a  penalty  within  a*cr  d»t 
that  statute  ;  but  that  it  was  necessary  to  state  the  nature  of  the  ant  has  in- 
offence,  as  for  insuring,  tstc .  without  specifying  the  particular  acts  c^^^. 
which  constituted  the  offence.  but  the  of- 

•  The  present  defendant  had  been  arrested  for  insuring  tickets;  no^Tde- 
and  had  applied  to  be  discharged  on  filing  common  bail  on  the  bribed  cir- 

rr  00  cumstan- 

insufficiency  of  the  affidavit,  which  only  stated  that  he  had  for-  tiaily,  nor  is 

feited  such  a  sum  by  insuring,  &c.  without  stating  that  the  defend-  ^Id^ 

ant  was  indebted  to  the  plaintiff,  or  thai  the  debt  was  still  due.  swear  that 

Baldwin  in  support  of  the  rule.     Mingay,  contra.  ,m  ;s  in_ 

The  Court  were  of  opinion  that  the  affidavit  was  sufficient.  ^fbtcd  tou 
•  t    n,m  t0  ™° 

The  plaintiff  could  not  take  upon  him  to  swear  that  it  was  a  debt  amount  of 

due  to  him,  because  any  other  informer  might  have  previously  [J^P^1*7* 
commenced  an  action  against  the  defendant.    And  as  no  person  041.] 
is  entitled  to  the  penalty  till  the  process  is  actually  sued  out,  it 
was  not  a  debt  due  to  the  plaintiff*  at  the  time  of  making  the  affi- 
davit. Besides,  the  clause  in  the  act  of  parliament  is  very  general: 
it  only  directs  that  the  plaintiff  shall  swear  to  the  amount  of  the 
penalty  sued  for,  without  making  mention  of  the  debt ;  and  here  % 
the  plaintiff  swore  to  the  forfeiture,  which  is  the  cause  of  action. 

Rule  discharged  (b). 

(«)  %^  G.  3.  c.  X.  (*)  3  Burr.  1569. 

(c)  Vide  Watson  v.  Show,  post,  a  voL  654 ;  k  H»Ua*d  v.  Bttbmar,  post.  4  voL  tt8. 


Doe  on.  the  several  Demises  of  Ellis'  and  Medwin    ?**+y 


against  Sandham, 


May  8th. 


Tf  JECTMENT  for  a  house  and  garden  at  Horsham  in  Sussex  Under  ■ 
-*-*  tried  before  Thomson,  Baron,  at  the  last  assizes  for  Sussex ;  tenant  for 


life  to  lease 


verdict  for  the  lessors  of  the  plaintiff,  subject  to  the  opinion  of  J™  toe^ 

reserving 

the  usual  covenants,  &c.  a  lease  made  by  him,  containing  a  proviso,  that  in  case  the  premises  wore 
blown  down  or  burned,  the  lessor  should  rebuild,  otherwise  the  rent  should  cease,  is  void ;  the  jury 
folding  that  such  covenant  is  unusual.    [6  T.  R.  488. 650.    1%  Bad.  305.] 

the      • 


7*6  CASES  w  CASTE*  TEftlf, 

1787.     the  Court  on  a  case  stated,     JlenrfatQ  jgflj/  king  seised  in  fee  of 
-  the  premises  in  question,  by  her  will,  dated  nth  February  1783, 


ofa!**    &™  *nd  <*wsc4  the  paw  ynt9  her  brother  if.  £*&  to*  W?> 

Sandmam.  without  impeachment  of  WW*  5  and  ?fter  hi*  d«rfn#Ot  in  me  he 
died  without  issue,  then  to  Tftfa  MUti,  one  of  thf  k*t#ff  of  the 
plaintiff,  upoA  trust  to  sell  the  sag*  for  certain  purpose*  then* 
mentioned.  In  which  will  is  contained  the  following  proviso: 
"  Provided  al$o,  and  jpy  further  will  and  Winning  t*#  and  1  do 
«  hereby  appoint,  that  it  «b?U  and  may  be  lawful  to  end  fcretf 
«*  said  brother  #.  £/&,  from  time  to  tin*  during  Ut  Uftatf  in 
«  life  in  the  respective  her* ditaments  end  prenyl**  aforesaid,  hf 

« indenture  under  his  h*s4  and  wel,  to  demise  or  kast  the  sssg 

"  or  any  part  thereof  to  any  person  0f  persons*  for  MJT  tern  ir 

"  number  of  years  not  exceeding  tweety^me  7 ears*  to  fake  elect 
« in  possession,  ?n4  not  in  fcwmiu  or  by  way  of  fatwe  in. 
« lerett ;  iso  as  in  every  such  Jesse  or  leases  there  he  meamd 
««  and  n^ade  p*f&U  tafiymrlj  during  fa  mtimmw  l/m*fr$< 
«  spectjv*ly9  the  kui  *h4  mst  &m><4p*rly  rt*t  or  mote  thee  on 
"  or  may  be  gotten  for  ths  same,  without  taking  for  any  f*ch 

*  Jesse  or  lease*  any  ftnt*  premium,  or  foregift ;  end  naipr 
<*  f/lifr  /«#  kiwbmMk  difpwUiiklttfw***:  and  that  in  evsqr 
«  sneh  Jesse  threw  be  contained  umd  W  w*mMi  swwwfc 
«  and  a  clause  of  re-entry  for  non-payment  of  the  rem  or  rem* 

*  thereby  to  be  reserved  *  and  to  se  the  respective  Jeures  eseeali 
«  counterparts  of  weh  lease*.*  Hm*y  £&*%  pumtut  to  the 
power  reserved  lo  hit*  by  the  foregoing  previa*  by  indentme  sf 
lease,  dated  w  of  4*il  if  Is*  demised  the  house  nod  pnsiiiss a 
ttieitjeg  IP  W*  Swdkm  (the  dt&ndam),  hi*  e*eeutars  and  ad* 
xwMitfetnrf  for  twenty^*  y*m$  under  the  yearly  nam  of  iai 

payahi*  a*  J4l^Q^mas  an^  Lady  day ;  in  which  lease  is  con- 
tained a  covenant  on  the  part  of  the  lessee,  «  to  fcetp  thf  pe- 

*  mises  in  ttnnntsble  repair  (accidents  by  fir*  or  tempnet  enccpt- 
«  ed),  and  to  yield  them  up  at  the  Cjpirgtion  of  the  lease  to  the 
«  person  entitled,  without  committing  any  waste,  spoil,  or  de- 
«  etruetion."  The  lease  also  contained  the  fallowing  covenant 
X>n  the  part  of  H.  EllU  the  ke90* :  w  And  also,  that  in  case  the 
«  said  demised  byildings  and  premises,  or  any  part  thereof,  with 
"  the  appurtenances,  §Jhall  be  blown  down  by  violent  storms  and 
«  tempests,  pr  burned  dowp  by  lightning,  or  other  accidental 
«  fire,  during  the  said  term,  that  then  the  said  ff.  EtEs,  or  his 

«  owe**!  #r  the  person  orpsrepw  vbp&r  tbc  tunc  b»ng«haU 
<«  be  en&tFilp  ibe  frcetnM  and  Wberit^jce^  Me  of  th^r  kin 

ft  and 


IN  THE  TwEOT*«*EVE*T*i  YfcA|l  Of  GEORGE  HI.  J9J 

*  and  assign*,  aball  and  will  repair  or  rebuild  the  same  inm*-    1787. 
**  diately,  or  i»  dgfc<&  tftrv^  tbetaidW.  Savdham,  bis  ***vfrr/,  »^     -— > 
«  £sfc.  thall  k  at  liberty  to  quit  the  aforesaid premises*  otid  be  forth-      ^Vfrf 
**  mth  discharged  from  pay*?*  cf  the  yearly  rent  qfrrestid"   ff>  taws**. 
Ellis  died  In  November  1785.    In  }W  1786,  John  JEJiif  fold  the 
f  pemjses  in  question  to  T.  C.  Mcdvwt,  the  other  leaser  of  the 
plaintiff,  for  300/.  The  jury  found  that  tfce  rent  reserved  bf  the 
^c  wa$  an  ^c%u^  r^  fenr  the  pxe^ue*  io  questiou;  andateo 
&at  the  first  covenant  was  an  usual  /covenant  on  the  part  of  the 
JffSfgt  j  but  that  die  last  covenant  was  an  wsusued  eued  mhe^r^of 
nwumt  <pn  the  part  of  the  Jester.  The  question  is,  Whether  the 
lessors  of  the  plaintiff  are  entitled  to  reooyer  I 

fiursiy  fpr  the  lessors  of  the  plaintiff,  Thequettion  is,  Whether 
the  insertion  of  the  second  covenant,  which  the  jury  have  found 
IP  be  tfHWwaj*  docs  *ot  render  the  lease  void?   ft  **Uft  be  adr 
#»tt*d  M  a*  uriveral  rule,  that  all  acts  done  node*  a  particular    - 
pow^,vJ^i*  their  con^quewea 

persons,  must  in  all  substantia}  points  be  Strictly  wd  poimtfidlf 
warranted  by  such  power ;  otherwise  they  arc  void*  5  G*  4* 
In  Taylor  deca.  iiw  v.  /fcitfr  (<*),  where  one  of  the  quertione 
was  respecting  the  validity  of  a  kate  executed  vud*r  a  tpecjaj 
power,  Lord  Mansfidd&U,  «  the  intent  of  partis,  who  gar* 
€<  the  power,  ought  to  govern  every  construction.  He  to  who* 
w  Uisglvenha^aright  tocn^the^eixrgLifeofit:  they,  over 
w  whose  estate  it  is  given,  have  a  right  to  **y,  «  k  shell  not  be 
«  exceeded.'  The  condition  shall  not  be  evaded ;  it  shall  be 
"  strictly  pursued  in  form  and  substance;  and  all  acts  done  under  ^ 

"  a  special  authority,  not  agreeable  thereto,  nor  warranted  therc- 
"  by,  must  be  void(£)."  It  becomes,  then,  material  to  consider 
whether  this  power  has  been  pursued  in  the  present  caee.  b  is 
required  that  the  rem  shall  be  payable  half-yearly  during  die 
whole  term  $  that  the  lessees  shall  be  punishable  for  waste;  and 
that  in  every  lease  there  shall  be  contained  the  usual  and  reason- 
able covenants.  Now  the  second  covenant  provides,  that  in  ease 
die  premises  shall  be  blown  down  or  destroyed  by  fixe,  the  lessor 
shall  immediately  rebuild,  otherwise  die  lessee  shall  be  discharged 
from  the  payment  of  rent*  This  lease  is  therefore  void,  because  it 
contains  a  proviso  totally  repugnant  to  the  power  under  which 
the  lease  is  granted.  And  according  to  the  gene&lity  of  this  c#ve- 

(a)  1  Burr.  60.  (*)  X  Bwrr,  120. 

nam, 
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1787.     nant,  if  any  part  of  the  buildings,  as  for  instance,  a  chimney,  be 
blown  down,  the  rent  would  cease.    The  covenant  is  likewise 


/*•«#  contradictory  to  the  power  in  another  respect:  the  power  e*. 
Sandham.  pressly  requires  that  the  rent  shall  be  reserved  during  the  whole 
term;  but  the  lessee,  on  a  certain  event,  is  not  to  pay  any  rent 
In  the  next  place,  the  covenant  makes  the  tenant  dispunishable 
of  waste ;  whereas  he  would  otherwise  be  liable.  So  that  the 
reversioner  is  in  a  worse  situation  than  he  would  otherwise  hire 
been.  And  though  by  the  6th  Ann.  r.  31.  the  tenant  would 
cot  be  punishable  for  waste  in  the  case  of  accidental  fire,  still  he 
must  at  all  events  pay  rent  during  the  whole  term.  And  as  he 
is  exempted  from  that  by  the  lease,  it  is  void. 

Mittgayy  for  the  defendant.  The  question  is,  What  effect  this 
covenant  will  have  in  the  situation  in  which  these  parties  now 
are  ?  In  the  first  place,  the  event  has  not  happened  which  would 
occasion  the  inconvenience.  Usual  and  reasonable  covenants 
mentioned  in  the  power  must  mean  usual  and  reasonable  cove- 
nants on  the  part  of  the  lessee :  but  this  is  a  covenant  made  by  the 
tenant  for  life.  And  though  it  would  be  void  as  against  the  re- 
versioner, at  least  the  tenant  for  life  might  make  such  a  covenant 
to  bind  himself  it  being  only  to  his  detriment.  Suppose  this  co- 
venant had  not  been  inserted  in  the  lease,  the  parties  would  hare 
been  precisely  in  the  same  situation  in  which  they  are  under  the 
covenant  \  for  in  case  the  premises  had  been  blown  down  or  burn- 
ed by  fire,  the  tenant  would  not  have  been  obliged  to  rebuild  or  to 
pay  rent.  In  such  a  case,  a  Court  would  grant  relief.  In  Brow* 
[xS  Feu  v.  2>uilter>  («,,  the  premises  being  burned  down,  a  bill  in  equity 
1I5'J  was  filed  by  the  tenant  to  restrain  the  landlord  from  bringing  an 

action  at  law  for  the  rent  due  subsequent  to  the  time  of  the  acci- 
dent, and  Lord  Nortbingtonsaid, "  Here  no  action  at  law  is  brought, 
and  therefore  no  relief  is  necessary.  But  if  an  action  be  brought, 
this  Court  will  restrain  the  landlord  from  proceeding  to  recover 
rent  until  the  house  is  rebuilt"  In  the  case  of  Steele  v.  Wright  (*), 
it  was  decided,  that  though  the  landlord  is-  not  bound  to  rebuild, 
yet  the  tenant  is  neither  obliged  to  rebuild,  or  to  pay  rent  till  the 
premises  are  rebuilt.  As  far  therefore  as  respected  the  tenant  for 
life,  he  had  a  right  to  bind  himself  by  this  kind  of  lease;  and  as  a 
Court  of  Equity  would  have  compelled  him  to  do  what  he  has  co- 
venanted to  perform,  the  covenant  is  not  unreasonable.     At  all 

(«)  1st  June  1764,  ccr.  Lord  tfortbinghn.    Since  reported  in  AmU.  6x9. 
(J)  Cw.  Lord  Aptley,  1773. 

events. 
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events,  however,  if  the  Court  should  be  of  opinion  that  the      1787. 
words  of  the  power  extend  to  unusual  and  unreasonable  cove- 


nants on  the  part  of  the  lessor,  and  that  this  comes  within  that     £j!*g 
description,  yet  the  covenant  may  be  rejected,  and  the  lease  Sandhah* 
itself  supported  in  other  respects. 

Ashhurst,  J.  A  lease  must  be  either  good  or  bad  in  its  crea- 
tion. Here  the  particular  terms,  under  which  the  power  is  given 
to  the  tenant  for  life,  are  prescribed  in  the  power  itself.  He  has 
the  power  of  granting  leases,  provided  the  usual  covenants  are 
inserted:  but  here  it  is  expressly  found  that  the  covenant  in 
question  is  unusual.  Then  the  question  is,  Whether  this  avoids 
the  lease  itself,  or  only  that  particular  covenant  ?  It  being  ex- 
pressly required  that  the  tenant  should  execute  his  power  in  a 
particular  manner,  that  becomes  a  condition  precedent,  and  if  it 
be  not  complied  with,  the  power  never  arises.  In  truth,  he  has 
no  power  to  lease  at  all,  unless  it  be  executed  in  the  form  pre- 
scribed. Here  it  is  manifest  that  the  lease  was  not  made  pur- 
suant  to  the  power,  for  it  is  not  in  the  usual  form.  This  lease 
was  void  in  its  creation,  and  the  reversioner  has  a  right  to  take 
advantage  of  it.  Many  cases  have  decided  the  present  question, 
and  particularly  one  from  the  Oxford  circuit  5  there,  an  improper 
covenant  was  inserted  in  the  lease,  executed  under  a  special 
power,  which  it  was  determined  avoided  the  lease  itself. 

Buller,  J.  In  the  case  of  leases  made  by  a  tenant  for  life, 
who  has  a  special  power  of  granting  leases  for  a  longer  term  than 
his  own  life,  upon  his  death  the  lease  is  void,  unless  he  has 
strictly  pursued  the  power.  In  the  present  case,  the  Court  are  re- 
lieved from  determining  whether  this  covenant  is  or  is  not  usual ; 
because  the  jury  have  expressly  found  that  it  is  unusual.  It  has 
been  argued,  that  the  covenant  only  is  void  ;  but  the  same  rea- 
son which  avoids  the  covenant  vacates  the  lease  itself,  because  it 
is  not  warranted  by  the  power  under  which  it  was  granted.  The 
defendant's  argument,  if  it  prove  any  thing,  proves  this,  that 
no  lease  executed  under  a  power  could  be  bad  except  from  the 
omission  of  some  covenant  required ;  because  each  covenant  which 
is  contrary  to  that  power  might  be  rejected.  But  that  would 
be  contrary  to  all  the  adjudged  cases  on  the  subject.  The  lease 
must  be  taken  to  be  good  or  bad  on  the  face  of  it.  Now  this 
lease,  on  the  face  of  it,  imports  to  bind  the  reversioner  as  well  as 
the  tenant  for  life.  But,  inasmuch  as  the  tenant  for  life  has  ex- 
ceeded the  power,  the  lease 'cannot  bind  the  reversioner,  and  is 
therefore  void*    Another  argument,  which  has  been  used  for 

the 


719  CASES  in  EASTER  TERM, 

fly,     the  defendant,  is  likewise  without  foundation.    For  a  leasee  is 

■■■  obliged  to  pay  rent,  evpj  though  the  premises  should  be  burned 

JjJjJ      down.    Those  cases  in  equity  therefore  must  have  turned  upon 

lifPiu*  particular  circumstances.    Mr.  J.  Buller  then  read  the  case  of 

Pindar  v.  Ainsley  and  Rutter  (a). 

G*9S$j  J.    Of  the  same  opinion. 

Postea  to  the  pJaintiC 

(«)  A#t$  511. 


MsyvZ'  Griffiths  against  Wjixiams. 

1%  SL>mo"  npHIS  was  an  action  agaiitft  the  defendant  as  a*  attorney, 
fzT*.  ***  oegligence  in  not  entering  up  judgment  on  a  warraattf 

.  a *.'*  //'  ettorocy  against  a  debtor  of  the  plaintiff  by  which  he  tad  J* 
j6! bid.  14.1  ****  wwtjr.  The  defendant  pleaded  the  general  ianus»  and  a£*v 
where  the  ward*  obtained  a  judge's  order  for  paying  money  tap  Owt 
foT^q^L  Notice  was  given  to  the  defendant  by  the  plaintiffa  attorney  fa* 
dated  cu-  the  payment  was  irregular,  and  that  he  should  not  take  fewttf 
j^d^orde'r  Courj*  but  about  ten  days  before  the  trial  the  pteiutif  *  ago* 

JeTdedft  ***  **  qw)lr  °**  <*  &***•  w*  afterward*  the  plaintiff  <*> 

irregular:     taioed  a  verdict  for  the  e»ct  sum  paid  ioto  County 

piiktiff take     On  a  former  day  itau<r  obtained  a  rule  to  shew  cause  why  Ac 

the  money    verdict  which  had  been  given  for  the  plaintiff  should  not  be  tft 

thereby       aside,  and  a  verdict  entered  for  the  defendant. 

rjc^hy,      D**tf**  and  MULu  now  shewed  cause,  and  contended  ttot»  It 

and  cannot   this  was  an  action  in  which  unliquidated  damage*  wane  c&flttd, 

havTa  Ttf-  &*  defendant  could  not  pay  money  into  Court  as  of  course,  ftt 

here11^    ^^  ^  ^  C0J^^»   ***  WW  t0°  iatC>  *  ^^8  &**  P***  P^«W- 

more  than    i  fPto.  157.  Zfcww.r,  379.  And  that  irregularity  i*  net  owned  If 

jJlIdT      **  P>»ntirs  agent  taking  the  money  out  of  Court;  ftrtbc  pliitv 

The  plain,   tiff  cannot  be  in  a  better  situation  by  those  means  than  he  would 

by  the  acta  bavc  been  if  the  defendant's  attorney  had  paid  the  W©ey  ij*» 

of  hit  attor-  his  hands.  And  even  in  that  we,  unless  there  had  beep  a  fill 

in  town,      puis  darrein  continuanc$t  the  plaintiff  must  have  obtained  a  no- 

diet.    For  nothing  can  be  taken  advantage  of  under  4c  general 

issue  but  that  which  happens  before  pl&  pleaded.  £*Zfatf*  r. 

Montague*  Doug!,  ioi.    Bjynoidt  v.  B#rli»g%  DmyL  108.  & 

47  (*),    Besides,  the  agent's  taking  the  money  oat  of  Coatf 

ought  not  to  conclude  the  plaintiff,  after  hia  attorney  bad  e*» 

pressly  given  notice  to  the  defendant's  attorney  that  be  would 

not  take  the  money. 

(#)  $e4n4.  Mvvu  v.  Pntur,  pot  J  vfl  18& 

The 
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flic  counsel  in  support  of  the  rule  were  stopped  by  the  Court*    17*7, 

Ashhurst,  J.   This  payment  of  money  wis  originally 


guiar *  for  tins if  not  one of  tboae  actiw  to  which  money  could,  °*^y* 
strictly  speaking,  be  paid  into  Court  f  but  that  irregularity  wu  Wjmmm* 
wawed  by  the  plaintiffs  taking  it  out  of  Court.   He  abould 
bare  applied  to  discharge  the  rule  as  irregularly  obtained ;  but 

instead  of  that,  he  received  the  money  which  was  paid  into 
Court,  and  went  down  to  trial.  It  is  no  objection  that  the 
agent  in  town  took  the  money  out  of  Court,  because  he  acted 

as  the  plaintiff '$  attorney  in  town*  and  therefore  the  plaintiff  it 
concluded  by  hi*  acta* 

Buluje,  J.  Where  the  defendant  is  entitled  to  pay  money 
into  Court,  it  ie  a  matter  ef  courae  before  plea  pleaded ;  and  now, 
even  after  plea,  it  is  perpetually  dene  by  obtaining  a  judge9!  order 
for  that  purpaae.  No  inconvenience  ensues  to  cither  party  60m 
this  practice ;, because  if  any  etpense  baa  been  incurred,  that 
U  ordered  to  be  paid  at  the  time  of  obtaining  the  rule.  And 
thia  tcads  to  the  furtherance  of  j  uatice ;  for  if  the  defendant  pay 
into  Court  what  is  really  due*  the  plaintiff  ought  in  juetfce  to 
take  it.  That  is  the  eaae  in  general.  It  it  true  indeed  that  the  /** 
defendant  in  thia  action  could  not  in  Itiictnfns  pay  money  into  , 
Court,  because  it  ia  founded  in  damages;  but  if  ibe  plaintiff 
bad  intended  to  object  to  it,  be  should  have  applied  to  diecbarie 
the  rule.  But  he  haa  acquiesced  under  tbie  order  by  taking 
the  money,  and  therefore  if  chopped  from  laying  that  the  de- 
fendant could  not  pay  money  Into  Court;  It  has  been  said  chat 
this  ia  to  he  considered  in  the  same  light  as  if  the  defendant 
had,  after  plea  pleaded*  actually  paid  so  much  money  in  the 
piaintiff  as  a  satisfaction  ,  in  which  cases  unless  thew  had  been 
a  plea  puu  darrtw  cwfaumt$%  the  plaintiff  would  hate  been  en- 
titled to  a  rerdict.  But  this  is  extremely  different  from  that 
eaae;  for  there  the  payment  would  be  the  act  of  the  party,  but 
this  payment  under  a  rule  obtained  is  the  aet  of  the  Court, 
and  therefore  could  not  be  pleaded  puis  darrein  amtiwmf* 
Then  as  m  the  agent's  taking  the  money  out  of  Court,  it  is  the 
same  as  if  it  had  been  done  by  the  plaintiff  himself*  For  where  [3  &,*. 
tore  is  an  agent  in  town,  all  notices  arc  given  to  torn,  and  are  568.] 
not  cent  into  the  country, 

Gnosi.  J.  Here  the  objection,  if  good,  is  waived,  for  the 
plaintiff  is  estopped*  by  taking  the  money  out  of  Court,  from  tak- 
ing advantage  oi  any  irregularity.  There  waa  time  eonugh  for 
An  agent  to  bane  written  into  the  eountry,  after  he  had  taken  the 

money 
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1787.     money  out  of  Court  ;  and,  after  that,  the  plaintiff  ought  not  to 

-  have  proceeded  to  trial. 

Oriffitus      The  Court  madc  ^  Tvic  absolute ;  directing  that  the  plaintiff 

Williams,  should  have  costs  to  the  time  of  the  money  being  paid  into  Court, 
and  that  he  should  pay  the  defendant  the  subsequent  costs  (a). 

(a)  Ante  6*9.  Scd  vid.  Steven**  v.  Ymrk*%  p.  *  ™*  KM  *  ******  t.  ffmfm, 
ib.  c**tra  at  to  costs. 


IPedmtiday,  ■  •  tv 

Mmy  9th.  Good  all  and  Others  against  Dolley. 

iftheindor-  npHIS  was  an  action  by  the  indorsee  of  a  bill  of  exchange 

tec  of  tn  in*      I  *  ,     . 

land  bill,  -*-  against  the  indorser,  tried  before  Heath,  Jusucc,  at  the  last 
£*1? for *"  *s*izcs  at  Warwick.  The  bill,  which  was  dated  on  the  4th  of  At- 
acceptance,  vernier  1 786,  was  drawn  by  one  Lutwych  on  Jobn  Rutter,  m 
fused,  and  favour  of  the  defendant,  and  payable  sixty-five  days  after  date, 
delay  giving  Thc  dcfcndant  i^Q^  it  to  ^  piaintifis.    The  bill  was  ten- 

nonce  to  his  *  w 

indorser,  the  dered  for  acceptance  by  the  piaintifis  to  Rutter  on  8th  of  Xv»» 
bt  dbcha^.  vernier,  who  ref use4  to  accept  it.  The  first  advice  given  of  this 
ed.  And  a  refusal  by  the  piaintifis  to  the  defendant,  *was  by  a  letter  dated 
proposal  by  the  6th  of  January  following,  which  only  mentioned  generally 
to  w^T1  ***  rcturn  of  *c  biH>  without  specifying  thc  time  or  circumstance 
bill  by  in-  of  the  tender  of  the  bill  to  Rutter,  and  his  refusal.  The  bill  ex- 
made with-    pfrcd  on  the  1 1  th  of  January  s  and,  on  the  next  day,  the  defend* 

x  d'  V3dTh  ant  ma<*c  a  p*0?08**  to  onc  °*  *c  p^nt^ to  p*y  *c  km  ty 

indorsee's  instalments.  Heath,  Justice,  was  of  opinion,  that  as  this  proposal 
nonwaiver  wa8  made  undcr  an  ignorance  of  all  the  circumstances  of  the 
of  the  want  case,  which  it  was  material  for  the  defendant  to  know,  he  was 
r7T?R.429.  discharged  by  the  laches  of  the  piaintifis;  and,  in  consequence 
6  Eaa.  16.    0f  t|iat  direction,  the  iurv  found  a  verdict  for  the  defendant. 

7  Ibid.  131.  »  J      / 

%  Camp.  A  motion  was  made  by  Lee  fox  a  new  trial  on  two  grounds  \ 

l°S'\  First,  That  as  notice  in  this  case  could  not  have  been  of  any  ser- 

vice to  the  defendant,  inasmuch  as  Rutter  was  insolvent  when 
the  bill  was  refused  acceptance,  it  was  not  necessary  to  gire 
notice  before  the  bill  became  due,  and  the  indorser  still  con- 
tinued liable.  Secondly,  supposing  he  might  once  have  taken 
advantage  of  the  plaintiff's  laches,  yet  he  had  waived  that  ad- 
vantage by  his  subsequent  promise. 

Balguy  shewed  cause.  As  to  the  first  point ;  it  is  perfectly 
clear  that  the  plaintiffs,  if  they  meant  to  resort  to  the  defendant, 
should  havfe  given  immediate  notice  to  him  of  the  bill's  being 
dishonoured 5  instead  of  which,  they  suffered  a  long  space  of  time 
to  elapse,  by  which  neglect  they  have  discharged  the  defendant. 
As  to  the  other  point  \  the  defendant  cannot  be  said  to  have  made 

himself 
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himself  liable  by  his  subsequent  conduct ;  for,  if  that  were  so,     1787. 
the  same  reasoning  would  have  governed  the  case  of  Blesard  znd 


Hirst  (a),  where  there  was  an  absolute  promise  to  pay.     That  G°°^IA 
therefore  was  much  stronger  than  the  present ;  for  here  the  party   Dollit; 
did  not  absolutely  say  that  he  would  pay  the  bill;  but,  under  an 
ignorance  of  all  the  circumstances,  he  proposed  to  pay  it  by  in- 
stalments.    This  then  at  most  was  only  a  conditional  offer,  and 
not  being  accepted,  was  the  same  as  if  it  never  had  been  made. 

Lee  and  Dayrell  in  support  of  the  rule.  The  case  of  Blesard 
and  Hirst  was  materially  different  from  the  present ;  for  the 
ground  of  that  decision  was,  that  if  notice  had  been  given,  it 
would  have  been  extremely  material,  as  the  drawer  continued  in 
credit  for  three  weeks  after  the  bill  had  been  dishonoured.  But 
here  it  was  utterly  impossible  that  notice  could  have  been  of  any 
service  whatever,  for  the  defendant  being  the  only  indorser, 
could  not  have  resorted  to  the  drawer  *,  for  in  truth  he  became 
insolvent  immediately  after  the  bill  was  tendered  for  acceptance. 
But  supposing  the  neglect  of  the  plaintiff  had  at  one  time  dis- 
charged the  defendant  from  payment,  yet  he  made  himself  sub* 
sequently  liable  by  his  offer  to  pay.  And  no  argument  can  be 
drawn  from  the  silence  of  the  Court  in  Blesard  2nd  Hirst f  for  that 
point  was  never  mentioned  even  in  argument ;  but  if  it  had  been 
urged,  it  would  have  been  decisive  in  favour  of  the  plaintiff. 

The  plaintiff's  counsel  also  offered  to  procure  an  affidavit,  that 
the  drawee  had  no  effects  of  the  drawer  in  his  hands  at  the  time. 
But  as  to  this,  the  Court  were  of  opinion  that,  as  between  these 
parties,  that  would  make  no  difference. 

Ashhurst,  J.  The  case  of  Blesard  v.  Hirst  goes  the  whole 
length  of  deciding  the  present.  It  was  there  determined  that 
though  it  was  not  necessary  that  the  holder  should  present  the 
bill  for  acceptance  before  it  became  due,  yet  if  he  do,  he  must 
give  immediate  notice  to  the  person  from  whom  he  received  the 
bill  in  case  it  is  dishonoured.  Here  such  notice  was  not  given, 
pnd  therefore  the  defendant  was  discharged.  But  then  it  is  said 
that  he  made  himself  subsequently  liable  by  his  proposal  to  pay 
the  bill  by  instalments,  which  amounted  to  an  acknowledgment 
of  the  debt.  That  argument  might  as  well  have  been  urged 
in  the  case  of  Blesard  v.  Hirst  as  the  -  present,  if  it  had  been 
thought  material.  For  there  the  indorser  absolutely  promised  to 
pay  the  bill  on  his  return  from  Leeds ,-  but,  on  his  being  apprized 

(a)  5  Burr.  2670. 

that 


7*4  CASES  m  &A8TRR  TERM, 

tjtf4    that  he  wae  not  bound  by  tew,  hereftaee.    Atdy**aiW» 

-« Ml  held  is  a  waiter  of  the  want  of  nacfee*   Thai  kiddoi  wai  & 

°£jffi£   *Wngef  etse  that!  the  present}  fet  here  tbi  defendant  afiff 

wTttt.    made  a  cm4Him*l  <fier  t*  pay  toy  taittlmeftt*,  wtLieb/  belag  » 

jecttd,  put  matters  in  the  sitae  titaitUm  a*  If  no  eAr  hod  but 

made.    The  defendant  than  had  *  right  to  stand  m  tbe  nAt 

fide  rfiWj  ifid  by  law  he  Is  not  bound  to  pay. 

leu**,  J,   it  h  nth*  e*t*»dhtary  tkat  te  At  oe*  rf 

Mffliftf  t.  /ffr j/,  1c  shoakt  hate  bem  awde  a  dooM  wtahss  no* 
Act  Of  nttHkttepHtKfe'  *«  **  ***  of  **  Infcmd  bit  I  af  wabulga, 
was  MSessary  to  be  git en  to  the  dtfawtf.  for  ic  had  toftgban 
settled  that  notice  wa*  necessity  to  be  ghwi  i*  tbeeaar  of  foraigi 
ttlh.  tat  m  metttim  k  Aer*  Aedt  of  the  warn  of  ti*a*ttoi| 
wai^  by*  subsequent  promise:  tad  (bet  was  s  mock  ttiwft 
ease  than  the  present;  for  there  was  en  op^r  /rsaato  to  pay 
by  the  indorser :  but  in  ffcfe  ease  the*  wae  eiiy  •  oaJWwaf 
/revato*  which  was  made  by  die  defendant  Mder  •  total  fea» 
ranee  of  an  the  <toeufn*tanees  relative  to  the  biM  baring  baft 
dfehofletrrerf.  All  this  ii  a*  answer  to  art  a«km  against  tfvi* 
doiser.  Baf  If  the  aetkm  had  bdfti  bwajjhf  agfehisi  the  drawee 
1  Aaafd  h**e  beeawHftng  to  M  in  the  eSdeel*  to  tbowtla*  to 
drawer  bad  a*  eflfeets  In  the  hands  of  the  drawee.  ThatwonM 
be  file  the  ease  of  MkktrMtv.  Mikm  (*>  If  ^  dr*ar  oar  A 
k  niost  be  taken /r^/kdr  that  he  has  effects  in  itohfcftb; 
edier  wise  he  htnnerigfcf  to  draw  6n  hint*  bot  If  the  <ran»  in 
ne  eflfeets  iff  the  hands  6f  As  drawee*  be  eenoet  bo  injured  by 

want  of  notice  that  the  dfttree  WiH  net  p*y, 

Oftoso,  }  If  there  be  any  difference  between  the  oaie  of 
J4va#4  r.  /flr^ and  the  pfeeat,  k  ia  hi  fardut  of  Atedofctlaatr 
faraf  the  mesfi  this  waa orty  a *rtdi$kMltftrt0f*y$\m<l& 
waa  a  /fctfar  /r^A^  bf  the  defendant  &  take  tt^>  tf»ebiff  Jshl 
iiiufiied  fwtft  z^bi  That  eaie,  dtewfofe,  bah^  fiairiMlf  Ii 
yeia^  flMef  fpfGt&  (M  jw^^eaf.- 

Ro(t  dtootMfM& 


BltCB 
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1787. 

BittCH  against  Sharland. 

May  iztb. 

rpHE  defendant  being  in  execution  at  the  suit  of  the  plain-  a  bond  an* 
A   tiflF  in  September  1785,  a  commission  of  bankrupt  issued  JJJJJJJ** 
against  him,  and  he  was  declared  a  bankrupt.    Soon  after,  in  confta 
order  to  regain  his  liberty,  he  gave  the  plaintiff  a  bond  and  war-  JKXJa 
rant  of  attorney  to  confess  judgment  for  (he  old  debt.    That  *!**£ 
tend  and  warrant  of  attorney  having  been  put  in  force,  the  de-  bankrupt^, 
ftftdam  obtained  a  rule  to  shew  cause  why  He  should  not  be  dis-  JJ^Jj^ 
charged  out  of  execution,  having  obtained  his  certificate,  upon  liberty, » 
Ihe  grounds  that  the  bond  and  warrant  of  attorney  wtre  bad,  no  jjf^  cmi- 
attorney  on  hts  behalf  having  been  present  when  they  were  exc-  2£tJj/jj^ 
ttfttedl  or  supposing  they  were  valid,  the  debt  might  have  been  <m*w» 
proved  under  the  commission.  SSTaL 

Mingoy  shewed  cattte.    As  to  the  first  objection,  the  case  of  if  cfe  oft* 
F$U  and  Riley  (a)  is  decisive,    ft  is  there  said,  that  the  rule  of  jj?^££f 
Ssttet  Term,  1  j  Car.  *•  which  requires  that  an' attorney  on  the  jjj***** 
ptft  of  the  prisoner  should  be  present  when  a  bond  and  warrant  it  «**•♦. 
if  attorney  are  executed  by  him,  only  relates  to  persons  in  cus-  gjgff 
Wdy  «p<m  mesne  process.   With  respect  to  the  present  ground,  *"{*** 
As  old  debt  was  extinguished,  and  a  new  consideration  arose  E^2£  ti 
apoti  which  the  bond  and  warrant  of  attorney  were  given,  which  **  **•  * 
tpctatod  at  a  new  debt.    That,  therefore,  being  subsequent  to  tht  tad 
At  bankruptcy,  could  not  be  proved  under  the  commission,      ^7** 

JSabkuiH,  m  support  of  the  rule,  abandoned  the  first  ground ;  [7T#R*if| 
ft*  contended,  that  the  giving  the  bond  and  warrant  of  attorney 
IS  Confess  judgment  for  the  same  debt,  and  to  the  same  plaintiff, 
did  not  raise  a  new  debt,  and  therefore  might  have  been  proved 
wrier  the  eommisskm. 

Per  Curiam.  This  certainly  is  to  be  considered  in  the  light  of 
*  new  debt  arising  upon  a  new  consideration,  because  the  bond 
ttd  warrant  of  attorney  were  given  in  order  to  procure  the  de- 
faMbuft  liberty.  The  old  debt  was  thereby  extinguished.  That 
point  was  determined  in  the  case  of  Vlgert  and  Aldrich  (J),  and 
io  Jafru  and  Withy  in  the  Term  Reports  (;).  This  is  the 
iiftie  aa  if  a  new  promise  had  been  given  for  the  same  debt 
upon  the  same  consideration,  even  after  a  certificate  obtained, 

(«)  Cowp.  aSx.  vhi.  %  ton  s** ,  A  P.       (*>4**rr.*4**«       tf  Ante,  559. 

which 
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1787.     which  would  operate  as  a  new  debt,  because  the  old  debt  still 

remained  in  equity. 

Birch  jj^c  discharged  (a). 

against 
Sb arland.      ^  yjdc  ^  parkimtm  v#  Cmuu$%  3  vol.  616.  as  to  execution  of  bond  and  wanaat 

by  a  prisoner. 


^fcj'  Mackenzie  against  Mackenzie. 

An  affidavit  npHE  defendant  having  been  arrested  on  the  following  affi- 
bail,  *ati*g  davit,  Bower  obtained  a  rule  to  shew  cause  why  he  should 

ijjTT'w     not  be  discharged  on  filing  common  bail.    The  affidavit  was  in 
defindtmt,     the  following  terms  :  That  the  plaintiff's  sister,  A.  AnAerm* 

toZaVaU-  by  ^cr  w^»  S*yt  anc*  bequeathed  unto  the  plaintiff  100/.  and 
z*y*flco1  directed  that  the  same,  with  the  other  legacies,  should  be  paid 
lk!utUitriK,  immediately  after  her  death,  and  made  the  plaintiff's  daughter 
Tfrts'n'th?  rcs*duary  kgatee.    That  the  plaintiff's  daughter,  after  proving 
mmttnff     the  will,  married  the  defendant,  and  in  September  1785  the 
itepuLiff,  plaintiff  received  a  letter  from  the  defendant,  containing  (as  the 
m*re**M*g  defendant  mentioned  in  the  letter)  a  copy  of  the  testatrix's  will; 
cm£d$tverJi  in  which  copy,  which  was  written  by  the  defendant,  it  was 
2f5?XSr   statcd  l'lat  *c  kpcies  were  to  be  paid  at  the  expiration  of 
u  tb*  defend-  twelve  months  after  the  death  of  the  testatrix,  and  not  immc- 
SJTthere-  diately  aft^r  that  event,  as  the  truth  really  is.    That,  in  the  same 
fore  tbnt  tbt  letter,  after  stating  securities  belonging  to  the  said  testatrix  to 
wmsmdetotd,  the  amount  of  a  80/.  in  his  custody,  the  defendant  promised  to 
iufficknUy    pay  the  plaintiff  his  legacy  of  100/.  in  May  following.    That 
nositive.       the  plaintiff,  not  receiving  the  said  sum,  caused  several  applica- 
48.] '      *    tions  to  be  made  to  the  defendant  for  payment  thereof  without 
effect  i  therefore  the  defendant  is  justly  indebted  to  tie  plaintiff' » 
the  sum  of  iool.  fir  the  reasons  herein  before-mentioned. 

Chambre  shewed  cause,  and  contended  that  the  affidavit  was 
sufficiently  positive  to  hold  the  defendant  to  bail.  In  MoMj 
and  Richardson  (0),  an  affidavit  that  the  defending  was  indebted 
to  the  plaintiff  in  such  a  sum  as  he  computes  it,  was  held  sufficient 
This  affidavit  is  more  certain,  for  the  defendant  not  only  swean 
positively  to  the  debt,  but  also  shews  the  foundation  of  it 

Ashhurst,  J.  An  affidavit  to  hold  to  bail  must  be  positive, 
and  nothing  ought  to  be  left  to  be  collected  by  inference.  This 
affidavit  is  not  sufficiently  positive  as  to  the  debt,  but  it  should 
have  stated  in  addition  that  the  sum  was  still  due  and  unpaid. 
If  it  had  so  done,  I  should  have  held  it  sufficient. 

(«)  %  Burr.  ZOJ3. 

BULLEE, 
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Buller,  J.    There  is  a  difference  between  the  practice  of    1787. 
this  Court  and  that  of  the  Common  Pleas.    In  this  Court  the  af- 


fidavit must  be  positive  as  to  the  debt :  But  there  the  defendant    KBnzib 
is  suffered  to  file  a  cross  affidavit,  and  the  plaintiff  ma  y  afterwards     3?""* 
file  an  additional  one,  in  order  to  supply  the  defects  of  the  first,    kenzu. 
Therefore  as  no  cross  affidavit  is  permitted  to  be  filed  in  this 
Court  in  answer  to  the  plaintiffs,  it  is  absolutely  necessary  that 
the  affidavit  on  which  the  defendant  is  held  to  bail  should  be 
positive.    Now,  in  this  instance,  the  plaintiff  does  not  swear  that  t?  E*4- 
the  debt  is  still  due;  it  may  be  true  that  he  made  several  appli- 
cations without  effect,  and  yet  it  may  have  been  paid  afterwards. 
This  Court  are  so  strict  in  construing  affidavits  to  hold  to  bail, 
that  in  one  instance  they  held  an  affidavit,  that  the  defendant  was 
indebted  to  the  plaintiff*  in  5000I.  for  money  had  and  received)  and 
fir  which  he  had  not  accounted,  to  be  insufficient;  which  was  a 
much  stronger  case  than  the  present:  and  if  I  am  not  mistaken, 
the  case  which  was  cited  at  the  bar  has  been  since  over-ruled. 
An  affidavit  to  hold  to  bail  must  be  as  strong  and  positive  as 
an  affidavit  to  change  the  venue.    The  cases  of  assignees,  execu- 
tors, &c.  (a)  are  exceptions  to  the  general  rule.     They  are  per- 
mitted to  swear  as  to  their  belief  only,  which,  from  the  nature 
of  their  respective  situations,  is  as  much  as  they  can  do. 
Per  Curiam,  Rule  absolute  (J). 

(a)  Vide  Sbtidon  v.  Battr,  ante,  83. 

(*)  Vide  H.Bt.R.C.B.24$>;  kWleeUrv.  Cofiehmt,  post.  5  voL  364. 


Turner  and  Others  against  Pearte.  *"** 

Msylixh. 

HPHIS  action  was  brought  for  withdrawing  suit  from  the  ^nobiec- 
**•    mill  of  the  plaintiffs,  situated  within  the  manor  of  Leeds,  tion  to  the 
which  suit  they  claimed  as  lords  of  the  said  manor.    The  de-  of^itr!e«£ 
fendant  at  the  trial  before  Mr.  Baron  Perry »,  at  the  last  assizes  <»»«>*«** 
at  Jorkt  set  up  an  exemption  as  being  situated  within  the  manor  is  not  a  $uf- 
of  Whitkerk  cum  membris,  which  was  part  of  the  possessions  of  ^,"Jdofa- 
the  knights  of  St.  John  of  Jerusalem,  the  tenants  of  which  manor  *,f  foT    - 
had  always  been  exempt  from  doing  suit  to  the  mill  of  the  lord  l^riah 
of  the  manor  of  Leeds.     It  appeared  that  the  manor  of  Whitkerk  lM  k  mM7 

j  j  •  i_  e   r  nave  some 

extended  into  the  manor  of  Leeds,  and  the  defendant  brought  **ifbt  *hk 
evidence  to  prove  that  the  houses  in  respect  of  which  this  ex-  whe£°l£ 

party  ap» 
plying  appean  to  have  merits. 

Vox-  L  3  B  eruption 
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1 787.    eraption  was  claimed  were  situated  within  that  part  of  Whitknkt 
and  were  distinguished  by  the  mark  of  a  cross.    The  jury  found 


T%ri!d  a  vcrdict  f°r  d*  defendant ;  and  a  new  trial  was  moved  for, 
Piarti.  term,  upon  two  grounds :  First,  That  it  was  a  verdict  against 
evidence.  Secondly,  Upon  an  affidavit,  that  it  had  been  dis- 
covered since  the  trial  that  five  out  of  nine  of  the  witnesses  on 
the  part  of  the  defendant  were  interested  in  the  event  of  the 
cause,  and  therefore  were  incompetent,  and  ought  not  to  have 
been  received.  The  ground  of  their  incompetency  was  stated 
to  be,  that  they  contributed  towards  the  relief  of  the  poor  of 
Leeds,  and  that  the  overseers  of  the  poor  had  contributed  twenty 
guineas  towards  carrying  on  this  suit  in  respect  of  the  woik- 
house,  which  was  one  of  the  St.  Jtbn's  houses,  and  claimed  a 
similar  exemption.  In  answer  to  this,  an  affidavit  was  made  by 
those  witnesses,  that  they  did  not  know  of  this  subscription  at 
the  rime  they  gave  their  testimony. 

CockeU,  Serjeant,  Wood  and  Tetfi»&  shewed  cause  against  the 
rule ;  and  as  to  the  second  objection,  they  contended  that  it 
came  too  late,  even  if  it  were  entitled  to  any  consideration  at 
all :  For  in  strictness  no  person  could  be  objected  to  as  an  in- 
competent witness,  after  he  had  been  sworn  in  chief.  In  Jks» 
bams  and  Btsnn  (a),  where  a  witness  was  not  objected  to  tilt 
after  his  examination,  Lord  Mansfield  said,  "  in  strictness,  the 
"  objection  comes  too  late  after  he  hasheen  sworn  in  chief,  exa- 
"  mined  and  cross-examined.  The  strictness  of  law,  in  this  respect, 
"  is  very  wise  and  ought  to  be- adhered  to,  for  the  relaxation  may 
"  be  abused,  and  must  always  occasion  waste  of  time."  But  at  all 
events,  supposing  the  objection  could  be  gone  into,  some  of  die 
most  material  witnesses  did  not  know  that  the  houses  to  which 
they  belonged  did  contribute  towards  the  general  fund  it  die 
time  that  they  gave  their  evidence :  So  that  all  objection,  in 
point  of  interest,  is  entirely  done  away  from  them,  and  thoc 
were  others  who  had  no  interest  whatever. 

Chambre  and  Law,  in  support  of  the  rule.  Jf  a  witness  has  as 
interest  in  the  cause,  however  small  or  remote,  that  will  tmhi 
him  incompetent  Here  the  witnesses  not  only  claimed  a  simitar 
exemption  in  respect  of  the  poor-house,  but  likewise  contributed 
to  the  defence  of  this  action.  In  the  case  of  Abrahams  and  £mm, 
Lord  Mansfield  was  only  stating  what  had  been -the  jmcieat 


(«)  4  Burr,  %%$%, 

doctrine 


TUftNEft 

agatmU 
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doctrine  in  respect  to  witnesses;  and  be  certainly  did  not  intend     * 7 $7* 
to  recognize  it  in  its  fullest  extent,  for  he  says  that  it  had  been  re- 
laxed in  modern  times,  and,  in  that  instance  too,  he  held  the  wit- 
ness to  be  competent;  therefore  it  was  decided  on  another  ground.    P|**TI» 

The  Counsel  on  each  side  also  argued  this  case  upon  the  merits; 
as  to  which,  the  Court  being  of  opinion  that  the  weight  of  evi- 
dence was  in  favour  of  the  verdict,  they  also  discharged  the  rule 
on  that  ground ;  but  they  first  gave  their  opinions  upon  the 
other  point. 

Ashhurst,  J.  The  regular  time  for  objecting  to  the  com- 
petency of  witnesses  is  at  the  trial.  The  ancient  doctrine  on  this 
head  was  so  strict,  that  if  a  witness  were  once  examined  in  chief, 
he  could  not  afterwards  be  objected  to  on  the  ground  of  interest. 
Perhaps  that  strictness  may  in  some  degree  be  relaxed  by  the  cus- 
tom of  suffering  witnesses  to  be  examined  conditionally,  which  is 
only  waiving  the  objection  for  the  time.  But  still  the  objection 
must  be  made  at  the  trial.  Besides,  the  affidavit  on  the  part  of 
the  plaintiffs  is  answered  as  to  the  bias  which  might  be  supposed 
to  be  on  their  minds ;  for  they  swear  that  they  did  not  know  of 
any  subscription  at  the  time  of  giving  their  evidence. 

BtJULER,  J.  There  has  been  no  instance  of  this  Court's  grant* 
iag  a  new  trial  on  an  allegation  that  some  of  the  witnesses  ex* 
Mtiaed  were  interested  \  and  I  should  be  very  sorry  to  make  the 
first  precedent.  Anciently,  no  doubt  the  rule  was,  that  if  there 
were  any  objection  to  the  competency  of  the  witness,  he  should 
be  examined  on  the  voir  dire;  and  it  was  too  late  after  he  was 
jworn  in  chief.  In  later  times,  that  rule  has  been  a  little  re- 
laxed ;  but  the  reason  of  doing  so  must  be  remembered,  h  it 
Bit  that  the  rule  is  done  away,  or  that  it  lets  in  objections  which 
wtould  otherwise  have  been  shut  out.  It  has  been  done  prtncU 
fatty  for  the  convenience  of  the  Court,  aad  k  is  for  the  furthdr- 
of  justice.  The  examination  of  a  witness,  to  discover  whe- 
he  be  interested  or  not,  is  frequently  to  the  same  effect  as  hie 
ation  in  chief:  So  that  it  saves  time,  and  13  ropre  con* 
venient  to  let  him  be  sworn  in  chief  in  the  first  instance  *  and  in 
case  it  should  turn  out  that  he  is  interested,  it  is  then  time 
enough  to  take  the  objection.  But  there  never  has  yet  been  a 
ease  in  which  the  party  has  been  permitted  after  trial  to  avail 
himself  of  any  objection,  which  was  not  made  at  the  time  of 
the  examination.  But  in  the  present  case  there  is  not  the  least 
foundation  for  this  Court  to  interpose-,  for  it  cannot  be  said 

3  B  2  that 
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1787.     that  the  witnesses  were  swayed  by  this  interest  in  the  least  degree. 
■  I  do  not  say  that  it  might  not  have  been  a  ground  to  object  to 

TaUI?J"  their  testimony  on  the  trial,  supposing  the  whole  of  what  was 
Pea&ts.  suggested  by  the  plaintiff  was  true :  but  it  would  have  been  ne» 
cessary  to  have  determined  another  question  first,  Whether  die 
houses  in  respect  of  which  the  witnesses  are  supposed  to  be  in- 
terested were  really  houses  formerly  belonging  to  the  knights  of 
St.  John  of  Jerusalem^  before  any  decision  could  have  been  made 
on  their  competency  ?  but  at  any  rate  we  will  not  permit  then 
to  make  the  objection  now.  Where  it  appears  that  one  or  mote 
material  witnesses  who  were  examined  on  a  trial  were  interest- 
ed, it  may  afterwards  weigh  with  the  Court  as  a  circumstance 
for  granting  a  new  trial,  provided  the  merits  of  the  case  are 
doubtful  j  but  as  a  substantive  objection,  I  am  clearly  of  opinion 
that  it  ought  not  to  be  allowed. 

Grose,  J.  As  to  the  competency  of  the  witnesses,  it  is  not 
contended  that  in  point  of  law  we  are  bound  to  reject  their  tes- 
timony now.  This  then  is  an  application  to  our  discretion;  and 
the  question  is,  Whether  that  should  induce  us  to  reject  their 
evidence  after  verdict  ?  If  this  objection  had  been  made  before 
me  at  the  trial,  perhaps  I  might  have  admitted  it}  but  then,  by 
the  rule  of  law,  objections  of  this  nature  must  be  made  at  the 
trial.  And  if  the  plaintiff  will  insist  upon  the  strict  rule  rdatnre 
to  the  incompetency  of  witnesses,  the  defendant  has  an  equal 
right  to  avail  himself  of  the  rule  that  the  objection  now  conies 
too  late.  Formerly  the  rule  was  to  examine  on  the  vmr  &rt; 
that  indeed  has  been  relaxed*  But  tins  application  requires  is 
to  go  farther ;  and  the  affidavit  states  no  sufficient  grounds  is 
support  of  it.  In  the  first  place,  it  does  not  clearly  appear  that 
the  plaintiffs  did  not  know  of  the  objection  at  the  time  of  the 
trial  It  is  sworn  very  loosely;  and  if  they  knew  of  it  at  that  timet 
that  would  be  a  decisive  reason  for  refusing  to  allow  it  no*. 
However,  although  no  new  trial  has  ever  been  granted  00  such 
an  objection,  I  do  not  know  fyit  that  if  a  proper  affidavit  were 
made,  it  might  have  some  influence  on  my  mind,  where  die 
party  applying  has  merits  *  but  here  the  weight  of  the  evidence 
is  in  favour  of  the  verdict. 

Rule  discharged. 


The 
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1787. 
The  Kino  against  John  Hogg. 

Saturday, 
Mayivth. 

rpHE  defendant  having  been  rated  to  the  poor  for  "  the  en-  a  house  and 
X  gine-house,"  appealed  to  the  Court  of  Sessions  z\  Lancaster,  ^Degf "ot- 
who  confirmed  the  rate,  and  stated  the  following  case  for  the  ton,  which 

.    .  r    ,      -.  are  rented  as 

Opinion  Of  the  Court.  one  entire 

«  John  Hogg  was  rated  to  the  relief  of  the  poor  for  a  building  JjJgjJ^J1 
"  called  The  Engine-house,  which  consists  of  a  bay  of  building  the  general 
«  about  eighteen  feet  long  and  nineteen  wide,  in  which  there  l^lw, 
u  is  a  carding  machine  for  manufacturing  cotton.    The  engine  *re  "teabie 
"  is  not  fixed  to  the  premises,  but  capable  of  being  moved  at  The  usage  of 
"  pleasure.   The  building,  independent  of  the  machine,  is  worth  !,J£^ 
"  only  two  guineas  per  annum,  for  which  the  appellant  is  willing  not  control 
€t  to  be  rated.    The  building  and  machine  together  are  rated  at  JioVof  T 
€t  36/.   The  usage  of  the  town  of  Rochester  has  been  not  to  rate  general  *u- 
"  personal  property."  c*u.  266. 

This  case  was  argued  in  this  Court  last  Hilary  Term :  but  the  s* c# 
Court  wishing  to  be  satisfied  in  some  further  particulars  respect- 
ing the  premises  rated,  directed  the  following  rule  to  be  served 
on  the  justices : 

"  Upon  hearing  counsel  on  both  sides,  it  is  ordered  that  the 
"  order  of  Sessions  in  this  case  be  sent  back  for  the  justices  to 
"  hear  evidence,  and  state  to  this  Court,  Whether  the  engine 
u  mentioned  in  the  said  order  be  worked  with  water  or  with . 
"  hands  ?  and  whether  the  house  wherein  the  said  engine  stands 
"  be  a  dwelling-house,  or  built  for  the  purpose  of  receiving  the 
"  engine  ?  and  whether  it  be  used  for  any  other  purpose  than 
"  working  the  engine  ?  and  in  what  manner  the  engine  is  put  up 
"  in  the  engine-house  ?  and  what  is  its  size  and  bulk?  and  also 
"  whether  the  owner  of  the  building  has  contracted  to  discharge 
"  the  occupier  from  all  taxes  ?" 

To  which  the  Sessions  returned  the  following  answers : 

"  That  the  engine  therein  mentioned,  is  generally  worked 
"  with  water,  but  frequently  *by  the  hand.  That  the  building 
"  wherein  the  said  engine  stands  is  not  a  dwelling-bouse,  nor  was 
"  it  erected  for  the  purpose  of  receiving  the  engine,  but  formerly 
"  was  used  for  the  purposes  of  turning  bobbins,  and  as  a 
"  weaver's  shop,  and  is  now  used  for  the  purpose  of  carrying  on 
"  the  cotton  manufactory,  there  being  in  the  same  building  two 
"  other  engines  besides  the  engine  before  mentioned,  worked  as 

"aforesaid; 
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1787.    u  aforesaid ;  one  of  which  is  also  used  for  the  purpose  of  card- 
-  «  ing,  and  the  other  for  tumming,  cotton,  which  tumming  is 

Th^Z°  "  anothcr  process  of  the  same  manufactory.  All  the  engines 
Hooo.  «  are  placed  on  the  floor,  and  noways  annexed  or  fastened  to  the 
"  same,  but  may  be  moved  at  pleasure,  and  carried  out  and  worked 
« in  any  other  place,  either  by  means  of  water  or  manual 
"  labour,  and  are  not  adapted  to  any  particular  building.  The 
"  frame,  in  which  the  engine  stands,  is  twelve  feet  in  length, 
**  three  feet  eleven  inches  in  breadth,  and  two  feet  nine  inches 
«  in  height,  the  semidiameter  of  the  largest  cylinder,  with  a 
w  small  roller  at  the  top,  rising  twenty  inches  above  the  frame; 
«  the  engine  sinking  in  the  frame  seventeen  inches.  Leonard 
«  Walmsley  is  the  lessee  of  the  premises  under  the  owners,  and 
« is  subject  by  his  lease  to  discharge  the  premises  from  all 
« taxes.  And  Hogg  the  appellant  is  the  undertenant:  but 
««  Watmsley  pays  the  taxes." 

Caldecott,  in  support  of  the  order  of  sessions,  contended  that 
though  the  amended  case  was  still  defective,  and  the  questions 
stated  by  the  Court  evasively  answered,  yet  that  sufficient  ap- 
peared on  the  case  to  enable  the  Court  to  adjudge  that  this  was 
a  species  of  property  rateable  to  the  poor.  First,  The  engine- 
house,  consisting  of  the  engine  and  the  building  (which  form 
together  one  undivided  subject)  is  rateable  to  the  poor  under  die 
43  Eliz.  c.  2.  /.  1.  Secondly,  The  engine  itself,  independent 
of  the  house,  as  producing  a  certain  annual  profit  without  any 
risk,  is  liable  to  be  rated  to  the  poor. 

As  to  the  first ;  the  case  states  that  this  property  is  rated  as  a 
house  called  the  engine-house,  that  this  is  not  a  dwelling-house, 
and  that  the  use  to  which  it  was  formerly  applied  was  sinuhr  to 
the  present.  The  house  is  merely  a  case  for  the  engine,  and 
would  be  of  no  use  without  the  engine.  The  engine  gives  name 
to  the  house,  and  the  house  and  the  engine  together  form  one 
entire  subject.  It  is  only  stated  negatively  in  the  case  that  die 
engine  is  not  fixed  to  the  floor,  but  for  any  thing  that  appears  to 
the  contrary,  it  may  be  fixed  to  some  other  part  of  the  building: 
and,  as  it  is  worked  by  water,  it  must  in  some  sort  be  fastened  to 
the  building.  In  some  respects  this  is  similar  to  a  mill,  where  the 
mill  and  the  house  are  considered  as  an  entirety.  It  appears  by 
the  case  that  Walmsley  is  the  lessee  of  the  premises  ;  which  must 
comprehend  the  engine  as  well  as  the  house:  And  as  he  is  to 
pay  all  the  taxes,  this  cannot  be  said  to  be  a  tax  on  labour,  since 
the  building  is  in  the  hands  of  an  undertenant.  The  case  of  Su 

Nidolas 
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Nicholas  Gkuctstt*  (a)  is  immediately  in  point.  There  the  Court     1787. 
said,  that  the  house  was  built  for  the  machine,  and  not  the  ma- 
chine for  the  house.    It  did  not  appear  in  that  case  that  the 
machine  was  part  of  the  house,  but  only  that  it  was  in  the  house. 

And 


The  Kin* 

AMMtlSl 

Beat. 


(«)  The  Kivo  e^mmst  the  Churchwarden  and   Overseen  of   St.  Nicholas,  £,/<£  36a. 

Gloucibte*.    E.  23  Gee.  3.    B.  R.  S.  C 

The  case  stated  that  the  mayor  and  frrfffsjr*  °f  ^  Clty  °*  Gt******r%  about  fyrt 
years  ago,  were  possessed  of  and  entitled  to  a  bouse  in  the  parish  of  St.  NUboiat,  GU*~ 
tetter  i  and,  being  so  possessed,  erected  a  machine  in  a  street  leading  by  the  said  house, 
tor  the  purpose  <j£  weighing  waggons,  carts,  &c.  with  coal*  and  other  things,  and 
have  received  at  the  rate  of  %i.  per  ton  for  all  goods  weighed.  That  the  steel-yard, 
part  of  the  said  machine,  by  which  the  waggons,  tsfc.  were  weighed,  waa  and  aiV 
ways  hath  been  in  the  said  house;  and  the  said  house  is  called  the  Machine-House. 
That  the  mayor  and  burgesses  have  no  light  to  compel  the  owners  of  waggons  to  bring 
them  to  be  weighed.  That  the  house,  independent  of  the  machine,  is  worth  5A  pet 
annum ;  and  the  profits  of  the  machine  about  40/.  per  annum.  That  the  house  stands 
rated  thus :  "  The  mayor  and  burgesses  of  GUmctHer  for  the  smcdmt-Amw  *4&— 
i7.  16/."— The  sessions  held  that  the  profits  of  the  machine  were  not  rateable,  and 
amended  the  rate  to  $L  only. 
• 

B&rcrtft  shewed  cause  against  the  rule  fox  quashing  the  order  of  sessions.  The 
question  is,  Whether  the  weighing-engine  In  the  macnine-housc  is  an  object  of  fhe 
poor-rates,  or  whether  the  house  alone  ought  to  be  rated  ?  It  appears  from  the  cast 
that  the  thing  rated  is  the  machine-house,  the  value  of  which  is  stated  to  be  only  5/. 
Now  unless  the  Court  can  say,  on  these  facts  as  stated  in  the  case,  that  the  weighing- 
engine  is  part  of  the  house,  the  order  of  sessions  must  be  confirmed.  But  that  is  a 
question  of  fact,  and  as  the  justices  at  sessions  have  not  found  it,  this  Court  cannot ' 
presume  it.  It  does  not  follow  that  it  forma  a  pari  of  the  house,  because  it  is  stated 
to  be  in  the  house.  And  though  possibly  the  machine  may  be  presumed  to  be  a  part 
of  the/rreeW  by  being  let  into  the  ground,  yet  it  does  not  foHow  that  it  is  a  part  of 
the  house.  Now  if  the  engine  be  not  a  part  of  the  house,  the  Court  cannot  determine 
on  this  case  that  it  is  rateable  as  personalty  ;  for  the  rate  is  on  the  bmue.  If  every 
thing  within  the  house  is  to  be  rated  under  the  name  of  the  house,  all  machines  be- 
longing to  manufactures  would  be  equally  the  subject  of  taxation;  but  that  would  be 
to  impose  a  til  on  manufactures. 

Lee  (Solicitor-General)  contra.  It  is  stated  in  the  case  that  the  steel-yard  has  al- 
ways been  in  the  house,  upon  which  the  whole  machine  depends;  the  machine  there- 
fore must  be  taken  to  be  a  part  of  the  freehold.  The  circumstance  of  the  payments 
having  been  voluntary  cannot  vary  the  question  in  this  case ;  for  there  is  no  uncer- 
tainty in  the  payments;  the  machine  produces  certain  annual  profits,  which  the  case 
states  to  be  40A  If  the  house  without  the  machine  be  worth  only  5/.  and  from  its 
situation,  use,  or  any  other  circumstance,  it  becomes  worth  40/.  it  is  liable  tor  so 
much :  the  very  thing,  which  renders  the  house  more  valuable,  is  the  machine.  And 
in  this  case,  it  is  perfectly  immaterial  whether  this  is  real  or  personal  property ;  for, 
by  the  private  acts  made  for  the  provision  of  the  poor  in  this  city,  personal  as  well  as 
real  .property  is  liable  to  the  poor-rates. 

Lord  MANsniLD— Though  the  case  does  not  sufficiently  explain  whether  this 
machine  or  steel-yard  is  annexed  to  the  freehold,  yet  the  nature  of  the  thing  supplies 
the  place  of  au  explanation.  It  must,  from  die  very  nature  of  it,  be  annexed  to 
the  freehold.  It  is  stated  to  be  the  machine-house,  and  the  steel-yard  is  the  most 
valuable  part  of  the  house.  The  house  was  built  for  the  machine,  and  not  the  ma* 
chine  for  the  house.  No  objection  arises  fcom  the  amount  of  the  rate ;  tor,  though 
no  deduction  is  stated  to  be  made  for  the  labour  of  working  the  machine,  or  for  the 
wear  and  tear  of  it,  yet  at  is  only  rated  at  a  little  more  than  half  the  value. 

Willis,  J.  cencurred;  adding  that  the  whole  was  evidently  considered  is  one  entire 
thing,  for  it  was  called  the  Madme-.H*** 

BvLLta, 
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1787.     And  though  that  circumstance  was  insisted  on  at  the  bar,  yet 
the  whole  was  held  rateable.     If  the  argument  ah  incomxmenti 


TJ*^,iJr8  were  to  be  resorted  to  on  such  an  Occasion,  k  is  to  be  obserra} 
Hooo.  that  these  manufactures  tend  to  increase  the  number  of  the  poor 
in  those  places  where  they  are  carried  on  ;  and  those  persons 
who  are  the  means  of  increasing  the  poor  rate  ought  to  contri- 
bute to  the  support  of  the  poor.  The  fact  introduced  into  the 
case,  with  respect  to  the  usage  of  not  rating  personal  property  in 
this  parish,  cannot  vary  the  present  question;  for  till  the  case  of 
the  weighing-engine,  no  such  property  as  that  had  been  rated; 
and  yet  that  was  no  objection  in  that  case.  In  The  King  against 
Sahrem  (a)  the  Court  said,  that  the  usage  of  a  particular  parish 
could  not  control  the  construction  of  an  act  of  parliament.  And 
*  in  The  King  v.  Harman  (*),  Prohyn,  J.  said,  usages  that  can  vary 
the  construction  of  an  act  of  parliament  must  be  universal,  and 
not  only  the  usage  of  a  particular  parish. 

Secondly,  The  engine,  as  producing  a  certain  annual  perma- 
nent profit  without  any  risk,  is  rateable.  It  cannot  now  be  con- 
tended that,  as  a  general  question,  personal  property  is  not  rate- 
able. In  the  case  of  the  London  waterworks  (c)  it  was  argued 
that  the  projects  of  a  hazardous  adventure  were  not  fit  objects  of 
taxation  :  now  the  circumstance  of  having  recourse  to  such  ar- 
guments admits  generally  that  personal  property  is  rateable.  In 
Rolls  v.  Gell  K&)>  the  lessee  of  lead  mines  under  the  Crown  was 
held  rateable  for  the  certain  annual  profits  which  he  received. 
So  in  the  case  of  the  weighing-engine  there  was  a  certain  extra- 
ordinary profit  arising  from  it  which  was  determined  to  be  rate- 
able.  If  it  be  objected  that  this  is  a  tax  on  labour  and  manufac- 


(f)  Buller,  J.  I  cannot  think  that  the  justices  at  Sessions  had  any  doubt  but 
that  the  engine  was  a  part  of  the  house,  and  the  most  material  part,  because  the  profits 
arose  from  thence.  The  doubt  left  to  the  Court  was,  whether  profits  are  rateable. 
But  the  rate  must  be  in  proportion  to  the  profits.  If  a  private  house  be  rated  at  any 
particular  sum,  and  it  be  converted  into  a  shop,  the  rate  must  increase  in  proportioa  to 
the  increased  value  of  the  house :  but  if  the  shop  be  again  converted  into  a  private 
house,  the  rate  must  pronortionably  decrease.  This  case  is  similar  to  the  Cktknkm 
Spa;  while  the  waters  are  sold,  the  rate  must  be  in  proportion  to  the  profits ansiae. 
from  the  sale.  In  the  present  case,  the  description  is  sufficient.  The  house  is  known 
by  the  name  of,  and  rated  as,  the  Mad>i**-H*tu :  It  is  one  entire  thing. 
Rule  absolute  for  quashing  the  order  of  Sessions. 

« 

(f)  A*bb*nt,  Justice,  was  sitting  in  the  Court  of  Chancery,  as  One   of  the  Lords 

Commissioners  of  the  Great  Seal 

(a)  Es  24  G.  3.  B.  JL        (J)  BrtU  8.        (0  Cold.  155.  *        (/)  Crmf.  451. 

cures. 
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tures,  the  answer  to  it  is,  that  the  tenant  is  not  to  pay  the  tax;     17B7. 
and  whatever  doubt  there  might  be,  whether  the  person  who 
carries  on  the  manufacture  would  be  subject  to  the  rate  in  re- 
spect of  the  risk  lie  runs,  yet  as  soon  as  the  engine  is  let,  that     &>«<>• 
risk  ceases;  it  then  produces  a  certain  antoual  profit,  and  the 
manufacturer  is  not  liable.  A 

Bearcroft,  Cockell  Serjeant,  and  Topping,  contra.  The  case  of 
St.  Nicholas  Gloucester  does  not  apply  here.  There  the  Court 
expressly  said  they  were  satisfied  on  the  circumstances  of  that 
case  that  the  engine  was  part  of  the  freehold,  and  that  the  build- 
ing was  ohly  made  to  cover  it.  It  was  fixed  in  the  street,  which 
was  the  soil  of  the  corporation,  and  therefore  it  came  within 
the  words  of  the  statute.  It  has  been  frequently  remarked  by 
the  Court  that  they  ought,  in  deciding  questions  upon  the  43 
Eliz.  c.  2.  to  be  governed  by  the  words,  and  not  to  extend 
them  by  construction.  Now  there  are  no  words  in  that  act, 
which  can  justify  the  present  rate,  unless  the  engine  be  consi- 
.  dered  as  part  of  the  tenement.  In  the  first  place  it  is  a  rate  on 
a  house  called  the  engine-house  ;  but  if  it  be  not  a  house,  it  is 
immaterial  what  the  name  is ;  and  this  is  expressly  stated  not  to 
be  a  dwelling-house.  In  the  next  place  the  house  was  not  built 
for  the  purpose  of  the  engine :  it  was  formerly  used  as  a  weaver's 
shop,  and  at  present  it  contains  two  other  engines  besides  the  one 
in  question,  all  of  which,  the  case  expressly  states,  are  not  fixed. 
It  is' said  that,  because  it  is  sometimes  worked  by  water,  it  must 
be  fixed ;  but  that  is  negatived  by  the  case,  for  it  is  stated  that 
it  may  be  moved  at  pleasure.  This  cannot  be  said  to  be  one 
entire  subject ;  for  if  the  house  were  freehold,  the  building 
would  go  to  the  heir,  and  the  engine  to  the  executor.  Notwith- 
standing the  original  lessee  is  to  pay  the  taxes,  to  rate  this  engine 
would  be  to  impose  a  tax  on  the  manufactures  of  the  country ; 
because  the  under-tenant  must  pay  a  higher  rent  in  proportion  to 
the  quantum  of  ihe  taxes,  so  that  the  rate  must  ultimately  fall 
on  the  manufacturer.  They  admitted  that  the  usage  of  a  parti- 
cular  place  could  not  control  an  act  of  parliament,  but  con- 
tended that  general  usage  might  explain  it.  Now  if  this  en- 
gine be  rateable,  the  same  reason  will  extend  the  rate  to  stock- 
ing or  woollen  machines,  which  were  in  use  at  the  time  of  the 
act,  but  which  have  never  been  held  to  be  the  subject  of  a  rate. 
It  appears  in  all  the  cases  where  personal  property  has  been  held 
liable  to  be  rated  that  there  has  been  a  constant  usage  in  that 

par- 
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1787.    particular  place  in  support  of  it :  but  here  mch  an  usage  is  ex- 
pressly negatived.   As  the  argument  of  inconvenience  has  been 


T]j£j?^0  resorted  to,  that  these  manufactures  increase  the  number  of  At 

8000.     poor,  k  must  he  observed  that  the  fact  is  the  reverse ;  for  they 

are  the  means  of  affording  employment  to  many  of  the  poor, 

who  would  otherwise  have  been  under  the  necessity  of  receiving 

relief  from  the  parish. 

Ashhurst,  J.    It  seems  to  me  that  this  case  is  still  left  im- 
perfect, for  it  is  not  stated  negatively  that  this  engine  is  not  in 
some  way  or  other  fixed  to  the  house  while  it  is  in  a  state  of 
working.    It  is  only  stated  that  it  is  not  fixed  to  the  Jloor:  tat 
H  may  be  fixed  to  die  walls  of  die  building  without  being  fixed 
to  the  floor.    And  considering  the  nature  of  the  thing,  it  must 
be  so ;  for  it  is  stated  that  the  engine  is  worked  by  water,  and 
the  force  of  the  water  would  displace  it  if  it  were  not  fastened 
to  the  building.    We  cannot  take  any  facts  that  do  not  appear 
on  the  case,  as  it  is  now  returned  *,  and  it  is  not  stated  negatively 
that  the  engine  is  not  fixed  to  the  house.    At  all  events  part  of 
the  subject  is  rateable  ;  and  the  rate  is  on  the  bouse  itself ;  and  if 
the  thing  itself  be  rateable,  the  quantum  of  it  is  not  for  our  con- 
sideration, but  for  that  6f  the  justices  below.    There  are  many 
other  circumstances  stated  here  which  would  induce  us  to  dis- 
charge this  rule.    This  case  comes  directly  within  the  case  of 
St.  Nicholas  Gloucester.    The  house  and  engine  are  leased  as  an 
entire  subject ;  for  it  is  stated  that  the  premises  (which  compre- 
hends the  engine  and  the  house  together)  were  let  to  WalmsUj, 
who  underlet  to  Hogg:  and  that  takes  away  all  leaning  we  might 
otherwise  have  to  discourage  a  tax  which  might  possibly  be  a 
tax  on  labour ;  for  tins  is  not  such  a  tax,  but  on  the  contrary  it 
is  expressly  stated  to  be  a  rate  on  the  lessor  of  the  premises. 
On  the  whole  therefore  I  am  of  opinion,  that  there  is  no  good 
reason  to  induce  the  Court  to  make  this  rule  absolute. 

Bullbr,  J,  I  have  always  been  of  opinion  that  it  would 
have  been  better  to  have  given  a  direct  opinion  at  once  upon  the 
construction  of  the  43  Elizm  c.  2.  than  to  state  particular  cases, 
in  order  to  see  whether  they  formed  exceptions  to  the  act 
without  giving  an  opinion  on  the  general  construction  of  h.  In 
the  case  of  Atkins  v.  Davis  (a),  I  stated  the  principle  to  be 
that  every  man  should  pay  according  to  his  ability ;  it  seems  to 
be  a  principle  of  natural  justice  ;  and  if  that  be  right,  the  Court 
has  nothing  to  do  in  doubtful  cases,  but  to  see  how  they  can 

(«)  7>.  S3  G*.  3.  B.  R. 
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be  adapted  to  the  principle.    In  that  case  I  agreed  with  the     1787. 
Court  that  we  cannot  impose  a  new  tax  on  the  subject  by  con-  ■ 

8truction :  we  are  not  to  make,  but  to  explain  the  law.  But  I  T^*° 
then  thought  and  still  do  think  that,  as  a  general  question,  per-  Hooa. 
sonal  property  is  rateable,  and  die  question  ought  always  to  be, 
Whether  the  particular  case  be  an  exception  to  the  general  rule  ? 
I  am  very  well  aware  of  the  great  difficulty  of  rating  personal 
property  in  all  cases:  but  if  it  can  be  done,  we  must  pronounce 
the  law 5  and  I  think  by  law  it  is  rateable. 

Now  in  this  case  it  is  objected  that  the  property  is  distinct  in  its 
nature;  that  the  building  and  the  engine  are  not  the  same,  because 
the  former  would  go  to  the  heir  and  the  latter  to  the  executor. 
Tins  may  be  so  in  some  cases,  but  I  think  the  objection  is  per- 
fectly immaterial  here.  If  the  house  be  freehold  it  will  go  to 
die  heir,  if  leasehold  to  the  executor  \  and  if  the  engine  be 
distinct  from  the  house,  that  at  any  rate  would  go  to  the  execu- 
tor. But  if  the  property  be  in  its  nature  rateable,  it  is  indiffe- 
rent to  whom  it  will  belong.  However,  in  this  case  it  is  clear  [4  t.  r. 
that  both  the  engine  and  the  house  go  together,  for  they  are  in  ll}'tKt  ^u 
die  hands  of  a  leaseholder ;  they  are  rented  together,  and  there- 
fore would  go  to  the  executor.  But  in  my  opinion  that  does 
not  make  any  difference  in  the  question.  The  counsel  for  the 
appellants  then  objected  that  this  is  a  rate  on  manufactures  ;  I 
agree  that  it  is  so.  Yet  it  is  not  a  rate  on  labour,  which  can- 
not be  maintained ;  but  on  the  produce  of  labour,  and  the  pro- 
duce of  labour  is  rateable.  What  a  person  may  acquire  in  a 
profession  is  not  eo  nomine  rateable :  but  if,  with  his  profits,  he 
purchase  land,  £SV.  that  may  be  rated.  Therefore,  in  questions 
of  this  kind,  we  are  not  to  go  into  the  manner  in  which  the 
property  may  have  been  acquired;  but  the  question  ought  al- 
ways to  be,  Whether  the  thing  which  exists  is  to  be  rated  ?  And 
die  rule  is  that  personal  property,  if  visible  and  yielding  a  certain 
annual  permanent  profit,  may  be  rated.  In  the  present  case  die 
house  and  the  engine  are  let  together  as  an  entirety ;  and  upon 
this  ground  also  I  am  of  opinion  that  the  rate  is  good. 

Grose,  J.    The  question  for  the  opinion  of  this  Court  is  not, 

Whether  the  rate  itself  be  equal  or  not  ?  that  is  a  matter  for  the 

consideration  of  the  justices  below  :  but  the  question  here  is, 

Whether  by  law  this  particular  speciesof  property  as  described  in 

the  case  is  or  is  not  rateable  ?  Now  the  property  in  question  is 

an  engine-house  fitted  up  with  this  engine  in  it  (whether  fixed 

to  it  or  not  is  not  stated),  and  all  let  together  under  one  lease. 

For 
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1787.     For  it  appears  that  fTalms/eyvfzs  the  lessee  of  the  premises,  which 
comprehends  the  engine  as  well  as  the  house.  Then  the  engine 


Tkc  Kxiro  ^  |ct  a8  p^  0f  ^  ilottgc .  anci  ^  ratc  jg  Upon  the  enginc- 
Hooo.  house.  Now  by  the  express  words  of  the  statute  43  Elhu  c.  a. 
x.  1.  every  occupier  of  lands,  bouses,  &c.  is  liable  to  be  rated. 
Leasehold  property  has  always  been  rated,  and  this  conies 
within  that  description.  Suppose  the  owner  of  a  tenement, 
which  unfurnished  would  let  only  for  a  trifling  rent,  fitted  it  up 
as  a  malt-house,  and  put  a  malt-mill  into  it,  and  then  let  die 
*  whole  together ;  the  whole  must  be  estimated  together  as  any 
other  leasehold  property  according  to  its  value.  It  has  been 
argued  that  this  rate  cannot  be  supported,  because  it  has  not 
been  the  usage  in  Ribcbester  to  rate  personal  property.  But  we 
are  interpreting  an  universal  law,  whifh  cannot  receive  different 
constructions  in  different  towns.  It  is  the  general  law  of  the 
land  that  this  kind  of  property  should  be  rated  ;  andv  we  cannot 
explain  the  law  differently  by  the  usage  of  this  or  that  particular 
place.  If  there  had  been  any  agreement  entered  into  by  all  the 
inhabitants  of  the  town  not  to  rate  any  particular  species  of 
property  for  their  own  accommodation,  that  might  have  been 
binding  upon  themselves  as  an  agreement:  but  if  a  case  be 
stated  for  the  opinion  of  this  Court  upon  the  law  on  the  subject, 
we  cannot  construe  the  act  of  parliament  according  to  their 
agreement.  As  to  usage,  I  am  clearly  of  opinion  that  it  ought 
not  to  be  attended  to  in  construing  an  act  of  parliament,  which 
cannot  admit  of  different  interpretations:  where  the  words  of 
the  act  are  doubtful,  usage  may  be  called  in  to  explain  them. 
Here  it  is  not  pretended  but  that  the  house  is  worth  the  sum  at 
which  it  is  rated  ;  and  if  so,  we  cannot  say  that  property  in  such 
circumstances  shall  not  be  taxed.  As  to  the  argument  of  this 
being  property  of  different  kinds,  and  that  part  of  it  would  go 
to  the  heir,  and  part  to  the  executor,  it  does  not  prove  that  die 
house  ought  not  to  be  taxed  at  the  sum  at  which  it  is  let,  but  it 
attempts  to  shew  that  it  should  be  taxed  only  at  the  sum  for 
which  it  would  be  let,  if  there  were  no  fixtures ;  but  here  die 
house  and  the  engine  are  let  together  as  an  entire  subject,  and  as 
such  they  are  liable  to  be  rated.  This  case  is  not  to  be  dis- 
tinguished from  that  of  St.  Nicholas  in  Gloucester. 

Rule  to  quash  the  order  of  sessions  discharged  (*)• 

(«)  Vide  H.  BL  Rep.  258.  »•  «. 

Hut- 
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Hutchinson  against'  Johnston. 

Saturday, 
May  llth. 

f|TOIS  was  a  rule  to  shew  cause  why  the  sum  of  70/.  131.  iorf.  where  two. 
A  paid  by  the  plaintiff  to  the  sheriff  of  Middlesex  under  a  writ  j^fj** 
of fieri  facias  issued  at  the  suit  of  J.  Gover  against  the  goods,  &c.  gainst  the 
of  the  defendant  should  not  be  repaid  by  the  sheriff  to  the  fen(jant  are 

Pontiff.  '  .     .    '  .  J*3r- 

The  circumstances  which  gave  rise  to  this  application  were  these:  different 
On  the  25th  of  November  1 786  the  plaintiff  entered  up  judgment  ?X//*/£ 
against  the  defendant  for  600/.  and  on  the  same  day  sued  out  a  <^  »«* of 
fieri  facias  directed  to  the  sheriff  of  Middlesex;  on  which  a  warrant  „(>,  goo^ 
was  granted  on  the  same  day  to  Simpson  a  sheriff's  officer,  who  *ecut!oo 
entered  and  took  the  defendant's  goods  on  the  evening  of  that  day.  must  have 
On  the  27th  of  November  another  sheriff's  officer  entered  the  jV^^j 
defendant's  house  by  virtue  of  a  warrant  on  a  fieri  facias  dated  the  priority, 

.  even  though 

23d  of  November  for  63/.  iox.  and  interest,  besides  fees,  &c.  at  the  leisure 
the  suit  of  Gover.     On  the  return  of  the  writ,  the  plaintiff  ap-  JJ^fiu^ljer 
plied  to  the  sheriff  for  a  bill  of  sale,  who  informed  him  that  the  subte- 
Gover's  execution,  being  brought  into  the  office  prior  to  the  ration.**'* 
plaintiff 's,  must  be  first  satisfied;  upon  which  the  plaintiff  paid  *■*"**«« 
into  the  sheriff's  hands  70/.  13/.  xod.  the  amount  of  Gover9*  claiming 
execution,  which  was  the  sum  now  claimed.  ^J^  CXCw 

Bearcrofiy  Mingay>  Palmer,  and  Garrow,  shewed  cause,  and  con-  cution,  pay 
tended  that  the  sheriff  was  not  only  justified,  but  bound  to  give  a  ^  amouut 
preference  to  Gover9*  execution,  because  the  writ  which  was  first  •**"  *** 
delivered  to  the  sheriff  must  be  first  executed.  At  common  law  the  first  execu- 
goods  were  bound  from  the  teste  of  the  fieri  facias ;  but  by  the  J^^^ 
29  Car.  2.  c.  3.  /•  16.  they  are  bound  from  the  delivery  of  the  writ  Court  will 
to  the  sheriff.  The  moment  therefore  Gover**  execution  was  de-  tbe  ^enff 
livercd  to  the  sheriff,  the  defendant's  foods  were  liable  to  satisfy  *?  nfund 

B  .  •  that  monejr 

his  debt.  In  Smalcomby.  Buckingham  (a)9  Ld.  Holt  said,  if  two  writs  on  motion. 
be  delivered  to  the  sheriff  on  different  days,  and  the  sheriff  execute 
the  last  first  by  making  saleof  the  goods  %  the  sale  will  stand  good,  and 
the  person  who  delivered  the  first  writ  to  the  sheriff  shall  have  his 
remedy  by  an  action  against  him.  But  the  reason  given  why  the 
vendee  in  such  a  case  should  keep  possession,  is,  because  it  is  for  the 
quiet  of  purchasers.  So  that,  if  the  sheriff  had  actually  made  sale 
of  the  defendant's  goods  under  the  second  execution,  the  vendee 
might  have  retained  them  against  the  creditor  under  the  first  exe- 

(a)  Cortt.  410. 

cution : 
7 
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1 7*7.     cution :  but  as  no  sale  was  made  under  the  plaintiff's  writ  of  exe- 
cution, the  goods  were  bound  in  the  hands  of  the  sheriff  by  the 


HpTMcJ1M'  delivery  of  Governs  writ.  The  seizure  by  the  sheriff's  officer  was  a 
agmnd     seizure  by  the  sheriff;  and  no  act  has  been  done  in  this  case  to  gite 

Jobjutoh.  m  absolve  priority  to  the  plaintiff's  execution :  but  if  a  preference 
bos  actually  been  given  to  either,  it  is  to  Gruer,  because  this  appli- 
cation appears  to  be  made  to  recover  back  money  paid  under  G*- 
fur's  writ.    As  no  sale  was  made  under  the  plaintiff's  exccutioOf 
the  writ  first  delivered  to  the  sheriff  is  entitled  to  a  priority.  So 
though  an  extent  at  the  suit  of  the  Crown  takes  place  of  an  execs* 
tion  sued  out  before;  yet  if  the  goods  have  been  actually  sold  under 
a  prior  execution,  an  extent  will  not  over-reach  the  sale.  And  this 
is  thereasonof  making  provisional  assignments  under  commissions 
of  bankrupt,  lest  an  extent  should  issue  before  a  final  assignment 
Burroughs  amtra%  admitted  that  the  sheriff  baa  in  law  10 
election,  but  is  bound  to  execute  that  writ  first  which  is  fir* 
brought  to  his  office.  But  though  he  is  so  bound,  yet  if  in  point 
of  fact  he  does  elect,  such  election  binds  the  goocU,  and  the 
ether  party  has  only  a  remedy  against  the  sheriff.    An  execution 
is  an  entire  thing,  and  cannot  be  superseded  after  it  is  ones 
begun.     Clerk  v.  Withers,  Salk.  322.  '  darter  v.  Fetter,  Cn. 
&*  597*  J^oor  542*    Here  the  sheriff  had  begun  to  execute  the 
plaintiff's  writ  first,  which  when  once  begun  could  not  be  de- 
feated by  Gvuer3*  execution.    The  statute  of  frauds  makes  no 
difference  in  the  present  case :  at  common  law  the  goods  west 
bound  from  the  teste  of  the  writ ;  and  this  statute  directs  that 
they  shall  only  be  bound  from  the  delivery  of  the  writ  to  the 
sheriff.   But  it  was  determined  soon  after  die  passing  of  that  set, 
"that  it  was  only  made  to  assist  a  purchaser  in  market  oval,  and 
« that  it  left  the  party  to  the  suit  as  he  was  at  common  law  {a)." 
In  2  Eq.  Cos*  Mr.  381.  Ld.  Hardwche  recognized  the  tme 
construction.  1  Ld.  Rajm.  252.    In  Salt.  3*3.  k  is  said*  that 
by  a  seizure  of  goods  under  an  execution  the  {aupesty  is  abso- 
lutely divested  out  of  the  defendant,  and  is  in  abeyaaoe.    From 
the  moment  of  the  seizure  under  the  plaintiff's  execution,  the 
plaintiff  had  a  right  to  the  produce  of  the  goods,  though  he  had 
np  property  in  the  goods  themselves.   And  though  die  act  of  the 
officer  be  the  act  of  the  sheriff  so  as  to  mahe-thc  sheriff  answerable, 
yet  the  entry  of  one  officer  for  a  particular  purpose  under  aspect 
warrant  cannot  be  the  entry  of  the  sheriff  fisr  another  pnopooe.  So 

tint 


IN  THE  TwENTY-SEVBKtH  YtAB  OP  GEORGE  III.  7J1 

that  the  entry  of  Simpson  under  the  plaintiff's  execution  cannot     1787* 
be  considered  as  die  actual  execution  of  Governs  writ.    And  in-  ■ 

dependent  of  the  right,  it  would  be  highly  inconvenient  to  allow  ^f^*1** 
a  dormant  execution  to  take  place  of  a  subsequent  one  actually     t***** 
executed :  it  would  open  a  door  to  infinite  fraud  and  injustice*  JOHNfT0,r' 
And  the  safest  rule  seems  to  be,  that  he  who  first  seizes  should 
be  first  entitled. 

Douglas,  amicus  euri*9  mentioned  the  case  of  Rybot  v.  Peck- 
bam  (a\  where  it  was  determined  that  the  execution  last  exe- 
cuted, though  first  delivered,  was  good  against  the  sheriff. 

Ashhuust,  J.  The  general  principle  of  law,  and  which  has 
not  been  contradicted  by  any  of  the  cases  cited,  is,  that  the  per- 
son whose  writ  is  first  delivered  to  die  sheriff  is  entitled  to  a 
priority  ;  and  that  the  goods  of  the  party  are  bound  by  the  de- 
'  hvery  of  the  writ.  But  the  Legislature  saw  the  inconvenience  and 
hardship  which  would  fall  upon  innocent  purchasers,  if  the 
vendee  under  the  second  writ  were  liable  to  be  dispossessed  of 
the  goods  which  he  had  bond  fide  bought ;  and  therefore  they 
.guarded  against  it  by  the  statute  of  frauds.  This  I  under- 
stand was  the  sole  object  of  that  part  of  the  act.  It  was 
only  intended  to  secure  the  possession  of  purchasers  under 
an  execution.  Here  Governs  execution  was  delivered  on  the 
23d  of  November,  and  the  plaintiff's  not  till  the  25th.  It 
is  true  indeed  that  the  entry  under  the  first  execution  was 
not  made  till  the  27th,  which  was  after  the  second ;  but 
though  the  sheriff  suffered  the  seizure  to  be  made  under  the 
second  writ  first,  yet  he  knew  at  that  time  of  Gover9*  execu- 
tion, and  therefore  made  the  bill  of  sale  to  the  plaintiff  expressly 
under  the  condition  of  securing  him  against  Cover.  This  then 
is  not  a  bill  of  sale  under  an  execution  to  an  innocent  purchaser, 
but  to  a  person  who  purchased  with  notice  of  a  prior  claim. 


(«)  M.  19  G.  3.  B.  R.  the  Court  seemed  to  think  at  the  time,  what  afterwards 
appeared  to  be  the  fact,  that  in  the  case  of  Rybot  and  PeeASam,  which  has  been  cited, 
there  had  bren  an  actual  sale.    That  case  was  as  follows  : 

Rybot  v.  Petbbam,  Miebaelmat  19  Geo.  3.    This  was  an  action  against  the  sheriff. 
far  a  false  return  to  a  fieri  fatimj.    The  plaintiff  delivered  a  writ  of  execution  to  the 
sheriff,  under  which  his  officer  levied  the  debt,  and  made  a  bill  of  sale*    Then  the 
sheriff  discovered  a  former  execution  in  the  office,  and  returned  nmlim  **««.    On  this 
case  the  defendant  obtained  a  verdict. 

But  a  motion  was  made  for  a  new  trial  on  the  ground,  that  though  the  other  writ 
of  execution  being  delivered  first  was  material  between  the  plaintiff  in  that  suit  an* 
the  sheriff,  and  would  be  sufficient  to  charge  the  sheriff  with  that  debt  t  yet  it  was 
not  material  between  the  present  plaintiff  and  the  sheriff,  for  he,  having  once  *U 
under  the  plaintiff*!  execution, '  was  answerable  to  him  for  the  debt.  Carib.  419. 
&UL  330.  k.  5  Mod.  376.  were  cited.  On  the  day  of  shewing  cause,  the  defendants 
counsel  gave  up  the  case ;  and  a  verdict  was  ordered  to  be  enttred  for  the  plaintiff.- 

8  This 
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1 787.     This  agreement  takes  it  out  of  all  the  cases  cited  with  respect  to 
innocent  vendees.     The  cases  cited  shew  clearly  that  though  the 


H°foif ,N"  possesion  of  an  innocent  vendee  shall  not  be  disturbed,  yet  as  to 

again*     all  the  rest  of  the  world  the  goods  are  bound  from  the  delivery 

Johnston.  o£  ^c  ^^    jn  Qfa  an(j  pecyJam  tjjC  gecond  execution  wis 

completed ;  and  it  was  for  that  reason  that  the  claimant  under 
the  first  execution  could  not  recover  the  money  out  of  the  hands 
of  the  creditor  under  the  second  execution ;  and  his  only  re- 
medy was  by  an  action  against  the  sheriff.  But  that  is  not  like 
the  present  case ;  for  here  the  execution  was  not  so  completely 
executed  as  that  the  money  was  paid  into  the  hands  of  the  (dam- 
tiff  claiming  under  the  second  execution.  He  is  not  a  vendee 
without  notice,  and  so  is  not  protected  by  the  statute.  It  is  dear, 
therefore,  that  he  is  not  entitled  to  recover  this  money  out  of 
the  hands  of  the  sheriff. 

Buller,  J.  At  all  events  this  rule  must  be  discharged \  far 
supposing  the  law  to  be  as  the  plaintiff's  counsel  has  contended, 
this  is  not  a  case  in  which  the  Court  ought  to  interfere  on  n» 
tion :  for  if  the  plaintiff  be  right  he  may  bring  his  action  against 
the  sheriff.  But  I  think  the  law  is  clearly  otherwise.  In  the 
case  of  Rybot  and  Peckbam,  the  sheriff,  having  two  writs  of  exe- 
cution, levied  and  sold  under  the  second.  There  the  Court  hdd 
him  answerable  to  both  parties.  But  here  Gove?*  writ  was  first 
delivered  to  the  sheriff,  and  he  has  actually  sold  under  that  ext- 
ortion, as  appears  by  the  plaintiff's  own  rule*  Therefore  die 
sheriff  having  levied  at  the  suit  of  Gover  is  liable  to  him. 

Grose,  J.  declared  himself  of  the  same  opinion;  observing 
that  the  money  which  was  the  object  of  the  present  application 
was  levied  under  Governs  execution. 

Rule  discharged- 


^•^[1  Shove  against  Webb. 

x66\*  *  *  A  SSUMPSIT  for  goods  sold  and  delivered ;  money  paid, 
6£<Mf.i4i.]  -£x  1^  out  an(j  eXpCnded:  money  had  and  received:  and  for 

The  conn-  *  '  M    <*+  ..  «        •  *    j 

deration  of  goods  sold  and  delivered  to  one  A.  Dobinson  upon  the  defend- 
beingMrtiy  ant'8  cre<^t  an<*  at  his  request.    Plea  the  general  issue. 

a  debt  an- 

Uctdently  due  for  goods  sold,  and  the  residue  thereof  money  paid  at  the  time  of  y  anting  it,  oV 
grantee  may  recover  back  the  whole  consideration,  if  the  annuity  be  set  aside  for  informality  ■  re- 
gistering the  memorial.  $>ttaret  Whether  be  can,  if  part  of  the  coxuaicration  be  for  foods  aoM  at 
the  time  of  granting  the  annuity?    [1  Etf,  C*s>  309.] 

Ob 
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On  the  trial  at  the  sittings  after  last  Hilary  Term  at  Guildhall     1787. 
before  Buller,  J.  a  verdict  was  taken  for  the  plaintiff,  damages  • 

160/.  17/.  3*/.  subject  to  the  opinion  of  the  Court  as  to  the     jjJJJJJJ 
sum  of  118/.  1 7/.  3*/.  part  thereof.  wan. 

The  defendant  on  the  26th  of  July  1783  executed  a  bond  and 
warrant  of  attorney  to  confess  judgment  thereon  in  the  Court  of 
Common  Pleas,  for  securing  an  annuity  of  25/.  during  the  life 
of  the  defendant.  The  defendant  also  executed  an  assignment 
of  his  half-pay  as  an  ensign  in  the  army  as  a  collateral  security. 
The  deeds  for  securing  the  annuity  have  been  since  set  aside  in 
the  Common  Pleas,  because  part  of  the  consideration,  for  which 
the  annuity  was  granted,  was  46/.  19/  $d.  due  from  the  de- 
fendant to  the  plaintiff  for  goods  previously  sold  by  the  plaintiff 
to  him,  which  was  not  specified  in  the  memorial  as  registered. 
The  residue  of  the  consideration,  for  which  the  annuity  was 
granted,  was  71/.  17/.  6d.  paid  by  the  plaintiff  to  the  defendant 
in  cash  at  the  time  of  granting  the  annuity.  The  defendant  is 
indebted  to  the  plaintiff  in  42/.  for  goods  sold. 

The  question  for  the  opinion  of  the  Court  is,  Whether  the 
plaintiff  is  entitled  to  recover  any,  and  what,  sum  beyond  the 
sum  of  42/.  ? 

This  case  was  argued  on  a  former  day  in  this  term  by  Wood 
for  the  plaintiff,  and  Bower  for  the  defendant,  when  the  Court 
took  time  to  consider  of  it. 

On  this  day  Ashhurst>  J.  delivered  the  opinion  of  the  Court. 

The  question  in  this  case  will  depend  on  the  construction  of 
the  statute  17  Geo.  3.  c.  26.  called  the  Annuity  Act.  It  appears 
from  the  above  state  of  the  case,  that  the  contract  between  the 
parties  was  for  the  sale  of  an  annuity  of  25/.  per  ann.  by  the 
plaintiff  to  the  defendant,  the  consideration  of  which  was  a  debt 
of  46/.  19/.  9*/.  antecedently  contracted  by  the  defendant,  and  a 
sum  of  7 1/.  1 7/.  6 d.  paid  to  him  by  the  plaintiff  in  mofcey .  Upon 
the  registering  of  this  contract  under  the  Annuity  Act,  the  con- 
sideration was  stated  to  be  the  sum  of  1 1 8/.  1 7/.  3*/.  paid  in 
money,  whereas  part  of  it  was  for  goods  sold.  The  Court  of  Com- 
mon Pleas  very  properly  set  aside  and  vacated  the  security,  which 
they  found  themselves  bound  to  do  under  the  express  words  of 
the  statute.  And  the  question  is,  Whether,  as  the  security  is  set 
aside,  the  party  can  resort  back  to  the  original  debt,  the  fairness  of 
which  is  not  impeached,  and  maintain  his  action  for  the  recovery 
of  it  ?  On  the  part  of  the  defendant  it  was  argued  that  the  Legisla- 
ture meant  to  make  it  illegal  to  contract  for  the  sale  of  an  annuity 
:  Vo%.  I.  3  C  for 


Shove 
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1787,     for  any  other  consideration  than  that  of  money,  and  if  any  part  of 
the  consideration  is  for  goods  delivered,  it  so  far  taints  the  transac- 
atmtt     tion,  that  if  the  security  is  set  aside,  no  right  of  action  can  ever 

win.  arise  as  for  goods  sold.  In  order  to  decide  this  question  it  will  be 
necessary  to  consider  the  provisions  and  meaning  of  the  act  of 
parliament.  It  first  provides  that  a  memorandum  of  all  deeds  for 
granting  life  annuities  shall  within  20  days  after  the  execution 
thereof  be  enrolled  in  the  Court  of  Chancery,  which  shall  contain 
the  date,  names  of  the  parties,  &c.  otherwise  the  security  shall  be 
void.  It  then  provides  that  in  every  deed,  instrument,  or  other 
assurance,  by  which  any  annuity  shall  be  secured,  "  the  conskfe- 
"  ration  really  and  hondfidepdid,  which  shall  he  in  money  only,  shall 
"  be  fully  and  truly  set  forth  and  described  in  words  at  length, 
"  otherwise  to  be  null  and  void  to  all  intents  and  purposes.9 
Then  it  provides,  that  "  if  any  part  of  the  consideration  shall  be 
returned  to  the  person  advancing  it,  or  if  the  consideration  be 
paid  in  notes  which  shall  not  be  paid  when  due,  or  if  the  consi- 
deration or  any  part  of  it  be  paid  in  goods,  tsfc.  in  all  and  every 
of  the  aforesaid  cases  it  shall  and  may  be  lawful  for  the  party  to 
apply  by  motion,  &V.  and  if  it  shall  appear  to  the  Court  that 
such  practices  as  aforesaid  or  any  of  them  have  been  used,  it  shall 
and  may  be  lawful  for  the  Court  to  order  the  deed,  bond,  &JV.  to 
be  cancelled,  and  the  judgment,  if  any  has  been  entered,  to  be  va- 
cated." These  are  the  principal  provisions  in  the  act  of  parliament 
on  which  the  question  arises.  Now  had  any  part  of  the  consi- 
deration been  for  goods  delivered  at  the  time,  which  by  agree- 
ment were  to  stand  for  so  much  money  as  the  value  put  upon 
them,  then  the  question  would  have  fairly  arisen,  Whether,  as 
this  was  in  the  teeth  of  the  act  of  parliament,  and  one  of  the 
mischiefs  the  act  meant  to  remedy,  as  great  frauds  were  practised 
in  palming  goods  upon  the  purchaser  of  the  annuity,  which 
were  not  erf  half  the  estimated  value ;  then  I  say  the  question 
would  fairly  have  arisen,  whether,  if  the  securities  were  set  aside, 
the  law  would  have  raised  any  implied  promise  to  pay  the  value 
of  the  goods?  and  the  maxim  might  have  been  urged  qmdexm*- 
leficio  nan  oritur  contractus.  But  as  that  is  not  the  case  here,  we 
give  no  opinion  upon  it.  The  goods  here  were  not  originally 
delivered  with  a  view  to  any  such  contract,  but  were  really  and 
hond  fide  sold.  The  contract  wits  strictly  legal,  and  not  within 
the  mischiefs  intended  to  be  remedied  by  the  act. 

The  security  then  is  set  aside,  not  on  account  of  any  fraud  or 
defect  in  the  contract  itself,  but  upon  a  formal  defect  in  mak- 
ing 
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ing  the  memorial,  or  at  least  it  was  an  innocent  mistake  of  the  law.     1 787. 

And  taking  that  to  be  the  case,  when  the  security  was  vacated,  • 

the  original  contract  revived.     If  indeed  the  sale  had  been  made     f  *^J 
a  few  days  before  colourably,  and  with  a  view  of  afterwards     Wem. 
stating  the  antecedent  debt  as  a  part  of  the  consideration  of  an 
annuity  intended  to  be  granted,  that  would  have  totally  altered 
the  case  •,  but  as  it  is  to  be  taken  that  they  were  bona  fide  sold 
we  think  the  plaintiff  is  entitled  to  recover  for  them. 

In  regard  to  the  money  paid  as  part  of  the  consideration;  as 
the  security  is  not  set  aside  for  any  fraud  in  the  transaction,  but 
merely  for  a  mistake  or  omission  in  form,  it  becomes  unconsci- 
entious in  the  party  to  retain  it,  and  is  therefore  recoverable  on 
the  count  for  money  had  and  received  to  the  plaintiff's  use. 
Therefore  we  are  of  opinion  that  the  plaintiff  is  entitled  to  re- 
cover for  his  whole  demand. 

Judgment  for  the  plaintiff  160/.  17/.  yi. 


Goodtitle  on  the  Demise  of  Estwick  against  Way.    Monday, 

.       May  13th. 

TTPON  a  motion  for  a  new  trial,  where  Bearcroft,  Bower ,  A  paper 
^    and  Mills  argued  for  the  defendant,  and  Plumer  for  the  woniTof 5 
lessor  of  the  plaintiff,  the  Court  took  time  to  consider,  and  now  Prcscnt 

*  contract, 

Ashhurst,  J.  delivered  the  opinion  of  the  Court  as  follows :  [6  East. 

This  was  an  ejectment  brought  by  the  lessor  of  the  plaintiff,  \^[ht  l6g^ 
claiming  under  a  demise  made  by  Lord  Abingdon  to  him,  by  37W.65.] 
deed  dated  in  1784,  where  the  trust  of  the  term  was  for  the  be-  ,grcernent 
nefit  of  creditors.     The  defendant  claimed  under  a  lease,  as  it  that  the 

.  leitee  would 

was  opened  by  the  defendant's  counsel  (at  the  last  Oxford  assizes  take  ?»*,- 
before  Grose,  J.),  dated  in  1779,  which  was  prior  in  point  of  'jj^^f" 
time  to  the  demise  to  the  lessor  of  the  plaintiff.   The  agreement,  that  a  base 
when  produced  in  evidence,  appeared  to  be  on  paper  unstamped,  cuUd  infUm 
and  not  under  seal ;  it  imported  to  be  articles  of  agreement  be-  '»£  °PC-  ^ 
twecn  Lord  Abingdon  and  the  defendant's  father,  by  which  Lord  an  agree. 
Abingdon,  in  consideration  of  a  sum  of  money  to  be  paid  by  Way,  ™™  ™n* 
sold  him  the  goods  in  his  house  at  Rycot.    The  subsequent  part  |£  a!  ^  m 
of  the  agreement  was  as  follows :  "  And  further  the  said  Earl  of  ^VhcrV 

fore  it  need 
not  be  stamped,  if  executed  before  23  G.  3.  r.58.    The  trustee  of  a  term  to  satisfy  creditors, 
not  having  notice  of  an  agreement  for  a  lease  before  the  grant  of  the  term,  may  maintain  an  eject- 
ment against,  the  tenant  in  possession  under  the  agreement.    A  lease  in  writing,  though  not  under 
teal,  cannot  be  given  in  evidence,  unless  it  be  stamped. 

3  C  2  u  Abingdon 


Good- 
title 
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1 787.  "  Abingdon  doth  hereby  agree  to  let,  and  the  said  Richard  Way 
"  agrees  to  rent  and  take,  for  the  term  of  seren,  fourteen,  or 
«  twenty-one  years,  in  case  the  said  Earl  shall  so  long  live,  at 
mint  «  and  for  the  rent  of  1400/.  a-year,  to  be  paid  half-yearly,  (the 
"  said  Earl  to  pay  or  allow  all  manner  of  tithes  and  taxes 
"  both  ordinary  and  extraordinary,)  all  his  estate,  &c.  at  Rye*. 
"  It  is  agreed,  the  said  Richard  Way  shall  enter  upon  all  the 
"  said  premises  immediately,  but  not  commence  payment  of  rent 
"  until  Lady-day  next.  It  is  further  agreed,  that  leases  with 
"  the  usual  covenants  shall  be  made  and  executed  by  the  parties 
"  on  or  before  Michaelmas  next*" 

On  the  production  of  this,  it  was  contended  that'  this  being 
produced  as  a  lease,  and  not  being  stamped,  it  could  not  be  read 
in  evidence ;  and  the  judge  being  of  that  opinion,  the  cause  wu 
not  further  gone  into,  and  the  plaintiff  had  a  verdict.     A  motion 
has  been  made  for  a  new  trial,  on  the  ground  that  this  was  not 
in  fact  a  lease,  though  it  was  so  opened  by  the  defendant's  coun- 
sel, but  only  an  agreement.    On  the  part  of  the  plaintiff,  it  was 
contended  that  this  is  a  lease,  being  by  words  tU  preuentis  for 
which  was  cited  Prosser  v.  Philips  at  Nisi  Prius,  before  lir. 
Baron  Perrot  (a) ;  or  taking  it  not  to  be  a  lease,  but  only  an  agree- 
ment for  a  lease,  then  it  gave  the  defendant  only  an  equitable  title, 
which  cannot  be  set  up  in  a  Court  of  law  against  the  plaintiff 
who- has  a  legal  title.    So  that  either  way  the  verdict  was  right. 
On  the  part  of  the  defendant  it  was  contended,  that  though  in 
common  parlance,  this  may  be  termed  a  lease,  it  is  in  law  only 
evidence  of  a  parol  demise,  it  not  being  under  seal,  and  that, 
being  only  matter  of  evidence,  it  need  not  be  stamped.    And 
as  to  the  other  objection,  they  answer  that  the  defendant's  agree- 
ment is  prior  to  the  demise  to  the  plaintiff,  and  that  they  could 
have  proved  that  the  plaintiff,  at  the  time  of  the  defendant's 
title,  knew  of  the  demise  to  him  ;  and  that  the  conveyance  to 
him  being  a  voluntary  conveyance,  he  stands  in  the  place  of 
Lord  Abingdon,  and  must  be  considered  as  a  trustee  for  the 
defendant ;  and  the  Court  will  not  permit  him  to   bring  an 
ejectment  against  his  cestui  que  trust.     As  to  the  question  whether 
this  is  or  is  not  a  lease,  we  are  all  of  opinion  that  this  is  not  a 
lease  (*).     The  case   in    Noy  128.  of  Sturgeon  and   Pay  titer  is 
in  point.     In  the  present  case,  there  is  also  an  express  stipulation 
that  leases   should  be  drawn  before  Michaelmas  s  therefore  it 

(a)  Bull.  N.  P.  aty.  (*)  Vide  Cr:  EL  j>  486. 

plainly 
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plainly  was  not  the  intention  of  the  parties  that  such  agreement     1787. 
should  operate  as  a  lease ;  but  only  that  it  should  give  the  defend-  — 
ant  a  right  to  the  immediate  possession  till  a  lease  could  be  drawn.     T?°°g 
Had  it  been  a  lease,  and  as  such  it  was  offered  in  evidence,  we     3J"* 

Mr  AV 

think  that  the  determination  was  right,  that  it  ought  to  be 
stamped.  For  as  to  the  argument  that  the  word  lease  is  insert- 
ed in  the  stamp  act  amongst  other  instruments  which  arc  special- 
ties, and  therefore  that  it  shall  not  be  intended  that  the  Legisla- 
ture meant  to  include  leases  not  by  deed,  we  do  not  think  any 
such  intention  can  be  inferred.  The  only  object  of  the  Legis- 
lature was  to  raise  a  revenue  from  certain  things  enumerated. 
There  is  no  reason  why  one  of  the  things  should  be  charged  rather 
than  another.  It  is  a  matter  of  mere  positive  institution ;  and 
as  it  falls  within  the  words,  there  is  nothing  in  the  nature  of  the 
thing  to  take  it  out  of  them.  But  if  we  thought  that  this  had 
been  a  surprise  upon  the  defendant,  and  that  by  granting  a  new 
trial  we  could  enable  the  defendant  to  make  use  of  this  paper  as 
an  equitable  agreement,  and  to  set  it  up  as  a  valid  objection  to 
preclude  the  plaintiff  from  bringing  his  ejectment,  we  perhaps 
should  not  refuse  it. 

The  ground  on  which  the  defendant  rests  his  title  is  this : 
It  is  said  that  the  lessor  of  the  plaintiff  only  represents  Lord 
Abingdon,  it  being  a  voluntary  conveyance,  and  is  to  be  considered 
as  a  trustee  for  the  defendant,  and  as  such  he  shall  not  bring  an 
ejectment  against  his  own  cestui  que  trust.  If  we  were  to  decide 
that,  it  would  be  going  a  great  deal  further  than  has  ever  yet  been 
done.  The  only  cases,  where  this  principle  has  been  adopted, 
are  where  the  lessor  of  the  plaintiff  has  been  clearly  and  unequi- 
vocally  a  trustee  for  the  defendant ;  and  it  would  have  been  of 
course  for  the  Court  of  Chancery  to  have  decreed  a  conveyance  to 
him.  It  is  not  necessary  for  us  to  say  what  a  Court  of  Chancery 
might  do  in  the  present  case.  *  But  thus  much  we  may  say,  that 
it  is  not  a  mejre  voluntary  conveyance  to  the  lessor  of  the  plain- 
tiff. It  is  made  to  him  as  a  trustee  for  the  benefit  of  creditots, 
and  it  is  the  same  as  if  a  mortgage  had  been  made  to  any  indivi- 
dual creditor,  and  he  had  brought  the  ejectment.  In  that  case, 
it  might  perhaps  be  contended,  that  as  each  party  had  an  equi- 
table claim  upon  Lord  Abingdon,  whoever  first  got  the  legal  title 
to  the  estate,  ought  not  to  be  divested  of  it  by  a  Court  of  equity. 
But  we  do  not  mean  to  give  any  opinion'  as  to  this.  It  is  enough 
for  us  to  say,  that  this  being  at  least  a  doubtful  inquiry,  which 
the  defendant  sets  up  against  a  legal  title,  this  Court,  or  a  judge, 

6  at 
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1787.  at  NisiHrius,  would  not,  and  ought  not  to  interpose*  and  there- 

■  fore  it  would  be  nugatory  to  send  it  down  to  a  new  trial. 

«•;£  '     Rule  discharged  (*). 

wgaimt  (a)  Vide  post.  2  vol  739.  D*  4.  Cmr*  ▼.  CUire  /  &  pott.  J  vol  163.  R—  i.  Jmkm 


Way.        ▼.  Asbhurntr, 


M*"t%L   Smith  on  the  Demise  of  Richards  against  Clyffoib. 

for'™"  "pJECTMENT  for  lands  lying  in  Normanton,  Nottingham, 
remainder  ^  tried  before  Heathy  J.  at  the  last  Nottingham  assizes \  when  a 
S/reT  vcrcdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  die 
mainder  to    Court  on  the  following  case  : 

otherwnsof  7°*"  Richards  by  his  will,  dated  30th  June  1753*  devised  all  bis 
B.  in  tail,     lands,  fafc.  in  Normanton,  or  elsewhere,  either  in  possession,  refer* 

remainder        .  *  * 

to  the  heirs  sion,  or  remainder,  to  Thomas  Richards,  Thomas  Lee  the  elder,  and 
^nd  J9.>1;  Th°masLM  *e  younger,  to  the  use  of  the  testator's  nephew,  JJm 
join  in  a  Richards,  for  life;  remainder  to  the  first  and  other  sons  of  JJm 
lease  to  ~  Richards  in  tail ;  remainder  to  the  heirs  of  the  body  of  his  said 
make  a  te-    nephew  John  Richards ;  remainder  to  trustees  in  trust  to  sell  die 

nant  to  the  r  J 

praecipe,       same  and  divide  the  money  arising  therefrom  among  the  testa- 

r^eco^cry ;  tor's  *°ur  sisters>  and  his  n*cce  therein  named.  On  30th  Mej 
the  estate-  1 754,  the  testator  by  a  codicil  to  his  said  will  declared  the  said 
to  the  sons  devise  as  far  as  related  to  his  nephew  to  be  null  and  void,  and 
of  B.  is  not  directed  that  he  should  only  have  so  much  of  the  said  premises 

devested  hy  '  r 

the  recove-   as  should  amount  to  the  yearly  value  of  20/.  with  certain  Hmi- 
2ere°Inv     tat*on8  ovcr*    fy  indentures  of  lease  and  release,  dated  4th  and 
forfeiture  of  cjh  April  1 764,  between  Thomas  Lee,  the  surviving  trustee  in  the 
tive  estates   W'H>  °f  the  ^rst  Part»  J°hn  Rickards3  the  testator's  nephew,  of 
of.*,  and     ^  SCCond   part,    John  Clifford,  the  defendant,  of  the  third 
part,  and  Thomas  Dalby  and  William  Dunvett  of  the  4th  part, 
reciting  the  will  and  codicil,  and  also  an  indenture  dated  18th 
November  1760,  between  the  said  J.  Richards,  the  testator's  ne- 
phew, of  the  one  part,  and  the  defendant  of  the  other  part,  by 
which  Richards  in  consideration  of  300/.  granted  to  the  defend- 
ant all  the  estate,  tffc.  devised  to  him  by  the  testator  which 
should  be  allotted  to  him  by  his  trustees,  for  ninety-nine  yean, 
if  Richards  should  so  long  live  m,  and  also  reciting  a  decree  in 
Chancery,  whereby  it  was  decreed  that  the  will  and  codicil  of 
Richards  should  be  established,  and  the  trusts  thereof  performed, 
and  that  Richards  (party  to  the  indenture)  was  entitled  to  have 
so  much  of  the  devised  premises  as  should  amount  to  the  yearly 
value  of  20/.  and  that  Lee,  the  surviving  trustee,  should  set  out  a 
part  of  the  premises  of  such  yearly  value,  Lee  in  obedience  to 

that 
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that  decree,  by  and  with  the  approbation  and  appointment  of  the     1787. 
present  defendant,  and  Richards  (party  thereto)  bargained,  sold, 


Smith 


released,  allotted,  confirmed  and  appointed,  unto  Dolby  and  Dfx-  .w  " 
ivell,  and  their  heirs,  all  the  premises  in  the  release  and  appoint-  Clyf*o*b. 
ment  mentioned,  to  the  use  of  the  present  defendant,  his  execu- 
tors, &c.  for  ninety-nine  years,  if  Richards  (party  thereto) 
Should  so  long  live,  remainder  to  Richards  for  life,  remainder  to 
the  first  and  other  sons  of  Richards  successively  in  tail,  remainder 
to  the  heirs  of  Richards  (party  thereto)  in  tail,  remainder  to  the 
use  of  Lee  and  his  heirs,  upon  the  trusts  in  the  said  will  and  co- 
dicil appointed.  By  indentures  of  lease  and  release  of  three  parts, 
of  the  2 1st  and  22d  of  June  1765,  between  the  present  defendant 
and  Richards  of  the  first  part,  F.  Gregg  of  the  second  part,  and 
John  Kirkland  of  the  third  part,  for  docking  and  barring  all 
estates  tail,  and  all  reversions,  &c.  of  the  premises  in  question, 
the  defendant  and  Richards  granted,  &c.  to  Gregg,  to  make  him 
tenant  to  the  praecipe,  that  a  recovery  might  be  suffered  of  Trinity 
Term  then  next,  that  Kirkland  should  be  seised  to  the  use  of  the 
defendant  for  the  term  of  ninety-nine  years,  created  by  the  deed 
of  November  1 760,  determinable  on  the  decease  of  Richards,  re- 
mainder to  Richards  and  the  defendant,  and  the  heirs  of  Richards 
for  ever.  In  Michaelmas  Term  1 765,  a  recovery  of  the  premises 
was  suffered,  in  which  Kirkland  was  demandant,  Gregg  was  the 
defendant,  and  the  present  defendant  and  Richards  were  vouchees. 
The  defendant  confessed  lease,  entry,  and  ouster,  but  no  evidence 
was  given  of  an  actual  entry  upon  the  land  made  by  the  lessor  of 
the  plaintiff  before  the  ejectment  brought.  John  Richards  the 
Hephew  of  the  testator,  and  father  of  the  lessor  of  the  plaintiff,  is 
now  living.  John  Richards,  the  lessor  of  the  plaintiff,  is  the  eldest 
son  and  first  tenant  in  tail  under  the  will  of  the  testator.  At  the  . 
time  of  suffering  the  recovery,  the  lessor  of  the  plaintiff  was  an 
infant  under  twenty-one,  and  is  now  of  the  age  of  thirty  years. 
Thomas  Lee  the  younger  was  the  surviving  trustee  named  in  the 
testator's  will  at  the  time  of  the  execution  of  the  deed  of  1764. 

The  question  for  the  opinion  of  the  Court  is,  Whether  the 
lessor  of  the  plaintiff  is  entitled  to  recover  ? 

Willis,  for  the  lessor  of  the  plaintiff,  contended  first,  that  the 
recovery  suffered  by  Clyford,  the  tenant  for  years,  and  Richards, 
the  tenant  for  life,  was  a  forfeiture  of  their  respective  estates  in 
the  premises.    And  secondly,  that  the  lessor  of  the  plaintiff 

was 
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1787.    was  entitled  to  recover,  notwithstanding  no  actual  entry  was 
■  proved. 

Sh£*         In  considering  the  first  question,  it  may  be  necessary  to  advert 
CtlfiFoaD.  to  the  situation  of  the  different  parties  after  the  will  in  1753, 
and  at  the  time  of  the  recovery  in  1765.    Richards  senior  being 
tenant  for  life  under  the  will,  together  with  La  the  surviving 
trustee,  conveyed  by  the  deed  of  1 765  to  Dolby  and  DixtveU,  to 
the  use  of  the  defendant  for  ninety-nine  years,  remainder  to 
Richards  senior  for  life,  remainder  to  the  lessor  of  the  plaintiff 
in  tail.     By  that  deed  the  defendant  became  tenant  for  years, 
the  use  being  executed  by  the  statute.    And  under  the  will  and 
the  deed  of  1765,  Richards  senior  was  only  tenant  for  life,  and 
the  lessor  of  the  plaintiff  tenant  in  tail.    The  defendant,  tenant 
for  years,  and  Richards,  tenant  for  life,  then  suffered  a  recovery 
to  the  use  of  the  defendant  for  the  term  first  created,  (which  was 
then  extinguished,)  remainder  to  the  defendant,  and  Richards  for 
life,  remainder  to  Richards  in  fee.   Now  it  is  perfectly  clear,  that 
alienations  by  particular  tenants,  when  they  are  greater  than  die 
law  entitles  them  to  make,  and  divest  the  remainder  or  reversion, 
are  forfeitures  to  him  whose  right  is  attacked  thereby  (a).    U 
tenant  for  life  suffer  a  common  recovery,  or  any  other  recovery, 
by  covin  and  consent  between  the  tenant  for  life  and  the  reco- 
veror,  this  is  a  forfeiture  of  his  estate,  and  he  in  the  reversion 
may  presently  enter  (b).  The  same  law,  which  is  laid  down  with 
regard  to  tenants  for  life,  holds  also  with  respect  to  tenants  of 
the  mere  freehold,  or  of  chattel  interests  (c).    There  can  be  no 
doubt  therefore,  but  that  Richards  the  tenant  for  life  forfeited 
his  estate  by  being  vouched  in  the  recovery.  The  defendant,  who 
was  tenant  for  years,  also  forfeited  his  estate  in  three  several  ways ; 
first,  by  surrendering  his  term  as  an  independent  estate  to  the 
use  of  a  term  which  was  extinguished  *,  whereby  he  took  back  no 
estate  at  all  for  years,  but  a  larger  estate  for  life  as  joint-tenant 
Secondly,  by  joining  with  the  tenant  for  life  in  the  recovery  to 
give  him  an  estate  in  fee,  whereby  the  remainders  were  defeated. 
Thirdly,  by  joining  with  the  tenant  for  life  to  make  a  tenant  to 
the  praecipe,  there  was  an  union  of  the  two  estates,  by  which  the 
tenancy  for  years  was  completely  merged.    As  to  the  first,  the 
term  was  extinguished  by  the  deed  of  1765.    Under  the  deed  to 
lead  the  uses  of  the  recovery,  the  estate  is  declared  to  be  to  the  use 

(*)  C:  IM.  $51.  a.     %  BU  Com.  374.  (t)  G>.  Liu  556.  *.    I  C#.  15.  a. 

{<)  %  SI.  Com.  275.    I  Atk.  571. 
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of  a  term,  which  was  at  that  time  extinguished.    And  although     *  7&7* 
the  recovery  may  not  be  good  in  point  of  law,  yet  the  defendant 
is  estopped  from  saying  so,  and  from  saying  that  the  term  was  not     again* 
surrendered.  A  recovery  may  be  attempted  to  be  suffered,  and  be  Clyho*d. 
an  estoppel  against  the  person  suffering  it,  though  it  shall  not  have 
effect  as  a  recovery.    As  if  tenant  in  fee-simple  be  disseised,  and 
after  disseisin  suffer  a  recovery,  this  is  good  by  way  of  estoppel 
against  the  disseisee  and  his  heirs;  for  they  shall  not  be  admitted 
against  their  own  act  to  impeach  the  recovery,  nor  can  the  re- 
covered have  any  thing,  because  the  tenant  to  the  praecipe  was 
out  of  possession,  and  consequently  had  nothing  to  lose.    Cro. 
Car.  388.    Besides*  here  the  tenant  for  years  took  back  a  joint 
estate  for  life,  which  was  larger  than  his  former  estate,  which  is 
in  itself  an  absolute  forfeiture.  With  respect  to  the  second  cause 
of  forfeiture :  it  is  immaterial  whether  Clyffbrd,  the  tenant  for 
years,  was  or  was  not  a  necessary  party  to  the  recovery,  because  he 
has  averred  himself  to  be  so  on  the  record  by  being  vouched;  by 
that  he  made  himself  particeps  crimims.     And  a  tenant  for  years 
may  forfeit  his  estate  by  doing  any  act  to  enlarge  any  estate  to 
the  prejudice  of  those  in  remainder,  even  though  he  does  not  en- 
large his  own  estate.    Dyer  339.  Co.  Lit.  251.  b.  1  Ro.  Air.  855. 
pL  8.    1  Leon.  262.    1  And.  45,  6.     As  to  the  third,  the  estate 
for  years  merged  in  the  estate  for  life,  when  they  united  in  the 
tenant  to  the  praecipe,  because  there  was  an  union  of  two  estates 
in  the  same  person  for  the  same  purpose.     If  the  case  of  Foun- 
tain v.  Coke  (a)  be  cited  on  the  other  side,  it  is  sufficient  in  an- 
swer to  it  to  say,  that  the  lessee  for  years  by  being  made  tenant  to 
the  praecipe  for  suffering  a  common  recovery,  did  not  extinguish 
his  term,  because  it  was  in  him  for  another  purpose.     So  that  it 
does  not  apply  to  the  present  case.     That  case  turned  on  the 
saving  clause  in  the  statute  of  uses  (*).    But  in  this  case,  the  two 
terms  were  in  the  tenant  to  the  praecipe  for  the  special  purpose 
of  suffering  a  recovery.     Cbeni/s  case,  cited  in  7  Co.  20.  a.  and 
Ferrers  v.  Fermort  Cro.  Jac.  643.  both  went  on  the  distinction 
made  in  the  statute  27  H.  8.  c.  10.  /.  3. 

Secondly,  actual  entry  was  not  necessary  in  this  case.   Dougl. 
468.     Bull.  N.  P.  103. 

The  Court  then  stopped  the  counsel  on  this  point,  it  being 
clearly  established  that  actual  entry  was  not  necessary. 

(a)  1  Mod.  107.  (4)  27  H.  8.  c.  10. 1.  3. 

Sutton 


9 


74*  CASES  in  EASTER  TERM, 

1 787.         Sutton  for  the  defendant,  after  observing  that  if  the  mortgagee 
had  forfeited  his  estate,  it  was  solely  owing  to  a  blander,  made 


S*gail"  two  P0*11^  >  fiwt,  that  the  recovery  was  no  forfeiture  of  any 
Clyhoed.  estate;  and,  secondly,  that  if  the  freehold  estate  of  Richards  were 
forfeited,  the  mortgage  term,  which  was  created  prior  to  the  re- 
covery, was  not  extinguished. 

As  to  the  first,  the  parties  to  this  recovery  had  such  an  interest 
in  the  premises  as  enabled  them  for  some  purposes  to  suffer  a  re* 
covery.  Under  the  will  and  codicil  in  1 753  and  1754,  J.  Ri- 
chards the  elder  took  an  estate  for  life  in  possession,  with  a  re- 
mainder in  tail,  vested  not  indeed  in  possession,  but  in  interest 
It  is  true,  that  according  to  Lews  Bowles's  case  (0),  and  the  case 
of  Colson  v.  Colson  (b)9  those  two  estates  could  not  unite  on  ac- 
count of  the  intermediate  remainder  to  the  devisee's  first  and 
other  sons  in  tail.  But  in  that  situation,  Richards  the  elder  was 
enabled  by  his  estate  for  life  to  make  a  tenant  to  the  praecipe, 
and  by  reason  of  his  estate  tail,  to  come  in  under  the  voucher  in 
order  to  bar  that  remainder.  Now  this  recovery  does  not  affect 
the  intermediate  remainder  to  his  first  and  other  sons ;  and  there- 
fore is  not  within  the  statute  14  EL  c.  8.  In  Wiseman  v.  Crow  (c), 
it  was  held  that  the  statutes  32  H.  8.  and  14  Eliz.  c.  8.  only  ex- 
tended to  restrain  recoveries  against  tenant  for  life  only,  and 
which  at  common  law  would  bar  him  in  remainder.  And  in 
Com.  Dig.  title  Forfeiture  A.  3.  it  is  said,  that  an  alienation 
by  a  particular  tenant  is  no  forfeiture,  if  the  reversion  or  re- 
mainder is  not  thereby  divested.  This  recovery,  being  with  a 
single  voucher,  may  have  a  legal  operation  so  as  to  bar  the  estate- 
tail  to  Richards  In  remainder,  without  devesting  the  remainder 
to  his  first  and  other  sons,  which  was  precedent  to  this  estate- 
tail.  Meredyth  and  Others  v.  Leslie  and  Others,  6  Bro.  Pari, 
Ca.  209.  Co.  Lit.  204.  b.n.  I.  Pigg.  Recov.  109.  And  in  Cc 
Liu  214.  a.  it  is  said,  that  if  two  persons  grant,  it  shall  be  pre- 
sumed that  each  grants  that  which  he  lawfully  may  grant.  If 
then  Richards  was  vouched  in  the  recovery,  in  respect  of  his 
estate-tail,  the  lessor  of  the  plaintiff*  cannot  recover  during  the 
life  of  the  tenant  for  life  *,  and  it  is  expressly  stated  in  the  case, 
that  the  tenant  for  life  is  still  living. 

But,  secondly,  if  the  freehold  estate  was  forfeited  by  the  re- 
covery, the  mortgage  term  was  not  affected  by  it.  It  is  extremely 
clear,  that  if  the  mortgagee  had  not  joined  in  the  recovery,  his 

(«)   II   Co.  79.  (*)  %  Ati.  »JO.  (c)   Cro.  Eli*.  561.  10  C*.  46.  a. 

interest 
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interest  could  not  have  been  affected  by  it.  Then  the  question  1787* 
is,  Whether  he  has  done  any  act  to  forfeit  it  i  Now  he  only  Smith 
conveyed  his  term  to  the  same  person  to  whom  the  mortgagor  ^agaUst 
conveyed  his  interest;  and  the  tenant  to  the  praecipe  was  merely 
a  trustee  for  the  mortgagor.  If  the  tenant  in  tail,  Richards  the 
elder,  did  not  do  any  act  to  incur  a  forfeiture,  neither  did  the 
tenant  for  years,  because  he  did  not  displace  the  remainders. 
And  the  only  reason  why  the  mortgagee  took  a  joint  estate  for 
life  was  for  the  purpose  of  barring  dower.  He  had  no  intention 
of  taking  a  greater  estate  than  he  had  before.  Neither  can  it  be 
said  that  the  term  merged  when  united  with  the  freehold  in  the 
tenant  to  the  praecipe,  because  he  had  the  term  in  one  right,  and 
the  freehold  in  another.  Co.  Lit.  338.  b.  And  besides,  by  the 
uses  of  the  recovery  it  was  expressly  declared,  that  the  old  use 
should  continue.  However,  if  the  term  merged,  it  revived  again 
after  the  recovery  was  suffered.  For  tnis  the  case  of  Ferrers  v. 
Fermor  (a),  is  directly  in  point. 

.  Willis,  in  reply.  By  the  recovery  the  tenant  for  years  not  only 
took  back  his  former  term,  but  he  also  took  a  joint  estate  for  life. 
That  must  have  its  legal  operation ;  for  the  intention  of  the 
parties,  that  it  was  only  for  the  purpose  of  barring  dower,  does 
not  appear  here.  This  is  not  like  the  case  of  Ferrers  v.-  Fermor ', 
where  the  lessee  took  only  for  the  purpose  of  the  recovery,  and 
retained  only  his  original  term.  In  this  case  the  intermediate 
estate  tail  was  destroyed  by  the  recovery ;  and  this  is  like  the 
case  in  Dyer,  339. 

Cur.  adv.  vult. 

And^  afterwards  Ashhurst,  J.  delivered  the  opinion  of  the 
Court. 

The  only  question  that  has  been  made  is,  Whether  the  reco- 
very that  has  been  suffered  by  Clifford)  the  tenant  for  years,  and 
Richards,  the  tenant  for  life,  or  the  acts  which  were  done  pre- 
paratory to  it,  will  amount  to  a  forfeiture  of  their  respective 
estates  ?  Now,  as  to  Clifford,  the  tenant  for  years,  it  will  be 
totally  nugatory  to  consider  whether  he  has  done  any  act  to  forfeit 
his  estate,  unless  the  tenant  for  life  has  likewise  forfeited  his;  for 
if  he  has  not,  he  is  the  only  person  who  can  take  advantage  of 
the  forfeiture  of  the  estate  for  years;  so  that  I  shall  lay  the  ques- 
tion relative  to  the  tenant  for  years  entirely  out  of  the  case. 

(a)   Cr9.Jat.643* 

In 
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1787.  In  regard  to  Richards,  the  tenant  for  life,  it  is  insisted  that, 

by  suffering  a  recovery,  he  has  forfeited  his  estate  for  life ;  for 

SliIJ,"  which  was  cited  Co.  Lit.  356.  a.  The  passage  is,  "  Here  note, 
Cltffokd.  "  that  albeit  the  action  be  false  and  feigned,  yet  is  the  recovery 
'  "  so  much  respected  in  law,  as  it  worketh  a  discontinuance. 
"  But  if  tenant  for  life  suffer  a  common  recovery,  or  any  otfter 
"  recovery,  by  covin  and  consent  between  the  tenant  for  life 
"  and  die  recoverpr,  this  is  a  forfeiture  of  hisestate,  and  he  in 
«  the  reversion  may  presently  enter  for  the  forfeiture."  Lord 
Coke  then  observes,  that  "  since  Littleton  wrote,  the  statute  of 
"  14  Eliz.  c.  8.  was  made,  concerning  this  matter,  which  hath 
"  been  well  construed  and  expounded,  and  needs  not  to  be  re- 
"  peated."  But  we  all  of  us  think  that  this  passage  can  only  be 
understood  of  a  bare  tenant  for  life,  who  takes  upon  himself  to 
do  an  act  inconsistent  with  the  nature  of  his  estate  ;  and  which, 
before  the  statute  of  Elizabeth,  would  have  displaced  the  remain- 
ders subsequent,  and  turned  them  to  a  right.  The  forfeiture  of 
his  estate  was  therefore  a  proper  punishment  upon  him  for  at- 
tempting  to  do  an  act  inconsistent  with  his  tenure,  and  calculated 
to  injure  him  in  the  reversion.  But  the  law  will  never  punish 
a  man  for  doing  that  which  is  not  inconsistent  with  the  nature  of 
his  estate,  and  which  may  have  a  legal  operation.  Such  is  the 
case  here ;  for  Richards  stood  in  two  several  characters ;  that  of 
tenant  for  life,  with  a  remainder  in  tail  subsequent  to  that  limited 
to  his  first  and  other  sons.  This  remainder  in  tail  is  all  that  he 
sought  to  bar;  and  the  law  says,  that  having  the  immediate  free- 
hold, and  an  estate  tail  in  remainder  in  him,  he  has  a  right  to  bar 
it.  Upon  what  principle  then  is  it  that  a  forfeiture  should  be 
incurred  ?  Has  he  taken  upon  him  to  do  any  act  inconsistent 
with  the  nature  of  his  estate?  The  tenant  to  the  precipe  is  made 
by  lease  and  release ;  this  is  a  lawful  conveyance^  as  it  is  called, 
and  passes  no  more  than  a  man  lawfully  may.  Had  it  been  done 
by  feoffment,  that  perhaps,  in  respect  of  the  manner  of  doing 
it,  might  have  admitted  of  some  argument ;  but  here  it  was 
perfectly  legal. 

The  next  thing  then  is,  Whether  the  recovery  itself  will  ope- 
rate so  as  to  subject  him  to  a  forfeiture  ?  And,  as  to  this,  we  are 
all  clearly  of  opinion,  that  it  does  not ;  because  there  was  a  legal 
subject  for  it  to  work  upon,  namely,  his  remainder  in  tail. 
Richards  is  vouched,  and  enters  into  the  warranty,  not  in  respect 
of  his  tenancy  for  life,  but  of  his  remainder  in  tail ;  and  the  re- 

compencc 
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compence  in  value  is  supposed  to  go  to  those  who  would  have     1787. 
been  entitled  to  his  estate-tail,  and  those  who  stood  subsequent  — — — 

SlIITfl 

to  them  ;  and  passes  over  his  first  and  other  sons,  who  have  the     againa 
first  estate«tail  in  them.    And  as  they  receive  no  recompence,  d-mean. 
their  estate  is  not  displaced,  nor  in  any  manner  affected  by  the 
recovery. 

It  seems  plain,  from  the  words  of  the  statute  of  Elizabeth) 
what  kind  of  recoveries  the  Legislature  considered  as  fraudulent, 
and  meant  to  prohibit  \  for  it  says,  "  that  all  such  recoveries 
"  hereafter  to  be  had  or  prosecuted  by  agreement  of  the  parties  or 
"  by  covin,  as  is  aforesaid,  against  such  particular  tenant  of  any 
t  "  lands,  &c.  whereof  the  same  particular  tenant  is,  or  hereafter 
"  shall  be,  seised  of  any  such  particular  estate  as  is  aforesaid,  or 
"  against  any  other,  with  voucher  over  of  any  such  particular 
"  tenant,  farY.  shall,  as  against  those  in  remainder  or  reversion,  be 
"  void,  and  of  none  effect."  Then  comes  a  proviso, <c  that  no- 
"  thing  therein  contained  shall  extend,  or  be  prejudicial,  to  any 
"  person  that  shall  hereafter  by  good  title  recover  any  lands,  &c. 
c<  without  any  fraud  or  covin,  by  reason  of  any  former  right  or  title, 
"  but  that  all  such  shall  be  in  like  force  as  before  the  making  of 
"  the  act."  Therefore  a  recovery  suffered  under  the  circum- 
stances which  exist  in  the  present  ease  is  expressly  saved.  And  we 
are  all  of  opinion  that  there  must  be  judgment  for  the  defendant. 

Postea  to  the  defendant. 


Hibbert  and  Others  against  Carter, 

npHIS  was  an  action  upon  a  policy  of  assurance  on  goods  The  in- 
A    on  board  the  ship  Devonshire,  at  and  from  Jamaica  to  ^d™™*ry 
London;  which  insurance  was  stated  upon  the  head  of  the  po-  of  a  bill  of 
licy  to  be  made  "  on  account  of  Robert  Kerr,  Esq."    The  plain-  credifor0  * 
tiffs  were  merchants  in  London,  and  the  general  consignees  of  /"**/«»' 

*  °  °  conveys  the 

Kerr,  who  was  a  planter  in  the  island  of  Jamaica.     They  were  whole  pn>- 
in  the  constant  habit  of  procuring  insurance  upon  his  goods  as  j^Vfrom* 
soon  as  they  received  advice  of  their  being  shipped.     On  the  d*« tirae  of 
23d  of  December  1 782,  the  plaintiffs  received  advice  from  Kerr  But  if  the 
of  his  having  shipped  ten  hogsheads  of  sugar  on  board  the  !|£e,,^?1of 
Devonshire,  in  which  letter,  dated  18th  of  October  178a,  was  appear  to 
contained  a  general  direction  to  insure  whatever  goods  were  oniy  tob!nd 
shipped  by  him.    The  insurance  was  immediately  effected :  but  the  net  pro- 

cecds  in  ca&c 

in  the  month  of  November,  between  the  time  when  the  order  0f  the  ar- 
rival of  the 
goods,  then  an  insurance  made  on  account  of  die  indorser,  after  such  indorsement,  is  good. 

was 
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1787.     was  sent,  and  the  time  when  the  defendant  subscribed  the 
policy,  Kerr  had  indorsed  the  bill  of  lading  to  one  Dellprat  in 


H***j™T  Jamaica,  to  whom  there  was  an  arrear  of  interest  due  upon 
Carts*,  mortgage  on  Kerr's  estate  in  that  island.  The  plaintiffs  had 
notice  of  this  indorsement,  after  the  insurance  was  made,  by 
a  letter  from  Kerr  to  them,  wherein  he  informed  them,  that  he 
had  been  obliged  to  assign  the  bills  of  lading  for  the  net  pro- 
ceeds to  Dellprat.  The  bill  of  lading  as  it  originally  stood  ex- 
pressed  the  sugars  to  be  shipped  on  account  and  risk  of  the 
shipper,  and  directed  the  delivery  to  his  order,  or  that  of 
his  assigns ;  the  indorsement  was  in  the  following  terms : 
"  Deliver  the  above  sugars  to  Mr.  John  Hodgson,  for  account  of 
«  S.  Dellprat,"  signed  «  Robert  Kerr:9  The  ship  was  lost  is 
the  course  of  the  voyage. 

At  the  trial  of  this  cause  at  the  last  sittings  at  GmldbaU,  be- 
fore BulIeTy  J.  the  plaintiffs  rested  their  case  here,  and  contend- 
ed that  upon  these  facts  they  were  entitled  to  a  verdict  for  die 
amount  of  the  insurance.  On  the  other  hand  it  was  objected, 
that  Kerr  having  assigned  the  bill  of  lading  before  the  insurance 
was  actually  effected,  the  averment  in  the  declaration,  that 
these  sugars  had  been  insured  on  his  account,  was  not  true,  for 
he  had  not  then  any  insurable  interest  remaining  in  him,  the 
entire  property  in  the  goods  having  passed  out  of  him  by  the 
assignment  of  the  bill  of  lading,  which  operated  in  this  in- 
stance as  a  payment.  And  Btdler,  J.  being  of  this  opinion, 
upon  the  general  ground,  that  the  indorsement  of  a  bill  of 
lading'  passed  the  whole  property,  would  have  nonsuited  the 
plaintiffs*,  but  it  appearing  that  the  defendant  had  neglected 
to  pay  the  premium  of  twenty  guineas  into  Court,  the  plaintifis 
took  a  verdict  for  that  sum. 

Upon  a  motion  on  the  part  of  the  plaintiffs  in  this  tergi  for  t 
new  trial, 

Erskine  and  East  contended,  that  the  verdict  ought  to  hare 
been  taken  for  the  whole  sum  insured.  The  indorsement  of 
the  bill  of  lading  only  bound  the  consignment  of  the  goods  in 
England,  and  cannot  be  taken  to  have  transferred  the  whole  pro- 
perty out  of  the  consignor  in  the  mean  time.  He  was  answer- 
able again  to  Dellprat  for  the  amount  of  the  sugars,  in  case  they 
did  not  arrive  safe  ;  the  bill  of  lading  was  put  into  his  hands 
merely  as  a  collateral  security  for  the  debt;  he  was  only  to  re- 
ceive the  net  proceeds  ;  and  therefore  it  cannot  be  said  to  be  a 
payment  upon  the  spot,  for  it  is  not  certain  what  the  net  proceeds 

will 
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will  be.     If  so,  there  did  remain  an  insurable  interest  in  the     1787* 
consignor)  for  he  was  to  run  the  risk  of  the  voyage.    The  ease 


HlBSSRT 


of  Caldwell  and  Ball  (a)  went  no  further  than  to  determine  that      ,"-^ 
the  indorsement  of  a  bill  of  lading  bound  the  consignment.  The    Cartrr. 
principal  dispute  between  the  parties  was,  who  should  get  the 
consignments  of  an  estate  in  the  West  Indies.  It  is  evident  from 
the  very  terms  of  this  bill  of  lading,  that  the  risk  of  the  voyage 
was  to  be  run  by  the  shipper ;  for,  upon  the  face  of  it,  the  goods 
are  expressed  to  be  shipped  "  on  account  and  at  the  risk  of  the 
"  shipper  /'  and  the  indorsement,  only  directing  the  delivery  to  be       ' 
"  on  account*  of  another  person,  leaves  the  risk  as  it  was  before. 
But,  admitting  that  by  the  general  law  the  indorsement  of  a 
bill  of  lading  does  transfer  the  whole  property  out  of  the  con- 
signor, yet  the  consignor  may  recover  from  the  underwriter  as 
a  trustee  for  the  person  really  entitled.  This  doctrine  seemed  to 
be  admitted  in  the  case  of  Delaney  and  Stoddart(b)f  which  was 
stronger  than  the  present;  for  there,  there  had  been  an  actual 
sale  of  the  ship  insured  between  the  time  of  sending  the  order  for 
insurance,  and  the  time  when  the  insurance  was  actually  effected ; 
and  there,  the  action  was  held  to  be  sustainable  against  the  un- 
derwriter in  the  name  of  the  vendor,  though  in  reality  for  the  [*  ****  R< 
benefit  of  the  vendee ;  so  here  perhaps  the  inducement  for  taking 
the  bill  of  lading,  if  it  is  to  be  considered  as  an  absolute  transfer  of 
the  property,  was  the  idea  of  security  from  the  goods  being 
insured. 

The  Court  however,  upon  this  occasion,  were  all  clearly  of 
opinion  that  where  a  bill  of  lading  is  taken  by  a  creditor  as  a 
security  for  his  debt  on  his  own  account,  the  whole  property 
passes  by  the  delivery,  and  is  to  be  considered  as  a  satisfaction  of 
the  debt  pro  tanto.  That  the  parties  were  always  at  liberty  to 
vary  from  the  general  rule,  by  entering  into  any  particular  agree- 
ment between  themselves ;  but  that  it  must  be  shewn  in  order  to 
take  advantage  of  it.  They  considered  the  case  of  Caldwell  and 
Ball  as  deciding  the  general  question.  And  as  to  the  case  of 
Delaney  and  Stoddart,  there  was  an  agreement  that  the  policy 
should  be  transferred.     They  therefore  refused  the  rule. 

But  afterwards  on  a  subsequent  day  the  motion  was  renewed 
by  leave  of  the  Court,  on  an  affidavit  stating  the  particular  trans- 
action between  the  parties;  That  Kerr  had  no  intention  whatever 
of  passing  the  whole  property  by  the  indorsement  of  the  bill  of 
lading ;  his  intention  being  no  more  than  to  bind  the  consign- 
ment of  the  goods  in  England;  to  which  purpose  he  had  ordered 

(a)  Ante,  005.  (4)  Ante,  aj. 
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1787 .    his  correspondents  to  pay  the  net  proceeds  to  Deiiprat,  as  appears 
by  the  letter  before-mentioned ;  and  that  since  that  time  Ktrf% 


Hubert   executor  had  actually  accounted  to  Deiiprat  again  for  the  amount 

Cartir.    of  the  sugars  which  had  been  lost,  a  demand  having  been  made 

on  them  to  that  purpose.  A  rule  was  now  granted  to  shew  cause 

why  there  should  not  be  a  new  trial ;  which  was  afterwards 

made  absolute  without  hearing  either  side  (a). 

(a)  The  cause  came  on  to  be  tried  a  second  time  at  the  sittings  after  Matter  Tarn 
at  G*ildball%  when  the  same  clear  evidence  of  the  intention  of  the  parties  being  gift* 
as  had  been  set  forth  in  the  affidavit  laid  before  the  Court,  Mr.  Jastue  Bmller  was  of 
opinion,  that  the  plaintiff  was  entitled  to  recover  the  amount  of  the  insurance.  He 
-  said  the  general  doctrine  was  clear,  that  the  indorsement  of  a  bill  of  lading  prime  fiat 
transferred  the  whole  property  in  the  goods;  but  this  was  subject  to  be  controlled  by 
the  evident  intention  of  the  parties.  Here  advice  was 'sent  by  the  consignor  to  bis  cor- 
respondents at  home  that  he  had  been  obliged  to  give  the  bill  of  lading  to  DeUprat  for 
the  met  proceeds,  and  the  amount  of  the  goods  was  actually  accounted  for  again  by 
Kerr  9  executors  to  Deiiprat  after  the  loss  was  known.  And  besides,  what  was  ma- 
terial to  be  observed,  no  value  had  been  put  upon  the  goods  at  the  time,  which  shewed 
that  Deiiprat  was  only  to  have  the  net  proceed*. 

Verdict  for  the  pliinti5*»^j- 
No  motion  was  made  for  a  new  trial. 

(4)  Vide  Gedin  v.  The  Lamdm  Atmramte  C§atpany,  1  Burr,  489. 


m""^  J'Anson  against  Stuart. 

To  prim  of  'l^HIS  action  was  brought  in  the  Common  Pleas  for  a  libel 
Sut  he^a  printed  in  the  Morning  Post,  which  was  stated  in  the  de- 

swindler  is  a  claration  with  innuendo*  as  follows : 

actionable.  "  The  public  cannot  be  too  frequently  cautioned  against  no- 
Ajustifica-    c<  torious  swindlers  and  common  informers.     A  nest  of  these 

tionofsuch       ,  .  .  . 

a  charge  "  hornets  (meaning  the  notonous  swindlers  and  common  in- 
the*  partial-  f°rmers)  "  wh°  live  by  sucking  the  honey  produced  by  industri- 
Ur  instances  «  ous  bees,  have  lately  been  discovered  dividing  the  spoil  at  their 
whidTthc  y  "  ncst  *n  *c  corner  of  the  King's  Road/9  meaning  the  dwell- 
defcndant  ing-house  of  the  plaintiff,  "  from  whence"  (meaning  the  said 
support  it.  dwelling-house  of  the  plaintiff)  «« they"  (meaning  the  said  not©- 
»8i."*  l£l"  rious  sw>ndlers  and  common  informers)  "  have  heretofore" 
286.  (meaning  before  the  said  time  of  printing  and  publishing  the  said 

4%6°  "  l^el)  «  issued  to  sting  the  unsuspecting"  (meaning  to  insinuate 
iSW.148.  and  be  understood  thereby  that  the  said  plaintiff  was  illegally, 
fraudulently,  and  dishonestly  concerned  and  connected  with 
divers  swindlers  and  common  informers,  and  shared  with  them 
the  spoil  and  plunder  by  them  from  other  persons  unlawfully, 
fraudulently,  dishonestly,  and  by  swindling,  gotten  and  ob- 
tained). «  The  head  of  the  gang"  (meaning  the  plaintiff,  and 

also 


IN  THX  TWENTT-SEYENTH  YEAB  OF  GEORGE  III.  749 

aho  meaning  thereby  that  the  plaintiff  was  the  principal  and     1787. 

head  of  the  gang  of  the  said  swindlers  and  common  informers)  " ~ 

u  possesses  in  a  strong  degree  the  attribute  of  a  gentleman,  \^^ 
"  called  the  Devil,  who  first  seduces,  then  stimulates,  and  at  Stuart. 
"  last  deceives,  and  leaves  his  dupes  to  punishment"  (meaning 
thereby  and  intending  to  be  thereby  understood  that  the  plaintiff 
was  guilty  of  deceiving  and  defrauding  divers  persons,  with 
whom  he  had  dealings  and  transactions,  and  that  he  the  plain- 
tiff was  not  to  be  trusted).  «  This  diabolical  character,"  (mean- 
ing the  plaintiff,)  «  like  Polyphemus  the  man-eater,  has  but  one 
"  eye,  and  is  well  known  to  all  persons  acquainted  with  the 
"  name  of  a  certain  noble  circumnavigator"  (meaning  by  the 
said  last-mentioned  words  to  allude  to  the  name  of  the  plaintiff 
J* Anson,  and  meaning  thereby  and  intending  that  it  should  be 
thereby  understood  that  the  said  false,  scandalous,  malicious, 
and  libellous  words  were  applicable  to,  and  published  of  and 
concerning,  the  said  W.  f  Anson). 

The  defendant  pleaded  that  the  plaintiff  had  been  illegally, 
fraudulently,  and  dishonestly  concerned  and  connected  with, 
and  was  one  of,  a  gang  of  swindlers  and  common  informers, 
and  had  also  been  guilty  of  deceiving  and  defrauding  divers 
persons,  with  whom  he  had  had  dealings  and  transactions, 
wherefore  he  printed  and  published,  £sV. 

To  this  plea  there  was  a  special  demurrer,  and  the  following 
causes  were  shewn ;  that  the  defendant  hath  not  set  forth  or 
shewn  in  or  by  his  plea  in  what  manner  the  plaintiff  was  il- 
legally, fraudulently,  and  dishonestly  concerned  and  connected 
with,  and  was  one  of,  a  gang  of  swindlers  and  common  informers  \ 
and  also  that  the  defendant  hath  not  thereby  shewn  or  disclosed 
any  particular  person  or  persons  with  whom  the  plaintiff  was 
to  illegally,  fraudulently,  and  dishonestly  concerned  and  con- 
nected ;  and  also  that  the  defendant  has  not  shewn  or  disclosed 
any  particular  person  or  persons  with  whom  the  plaintiff  hath 
hcen  guilty  of  deceiving  or  defrauding,  or  in  what  manner,  or  in 
what  particular  dealings  and  transactions,  he  hath  so  deceived 
and  defrauded  any  such  person  or  persons ;  and  also  that  the 
defendant  hath  not  in  or  by  his  plea  set  forth  any  day  or  time 
when  the  said  several  facts  alleged  by  him  in  that  plea  against 
the  plaintiff  or  any  of  them  happened;  and  also  that  the 
defendant  has  set  forth  the  charges  in  that  plea  contained  in  so 
general  and  uncertain  a  manner,  that  the  plaintiff  cannot  know 
what  particular  facts  the  defendant  will  attempt  to  establish 
by  evidence  on  the  trial  of  this  cause  in  order  to  support  those 

Vol.  I.  3D  charges, 
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1787.    charges,  and  therefore  cannot  be  prepared  to  disprove  or  answer 

— the  same. 


j'Anson        After  argument  on  this  demurrer,  the  Court  of  Common 

against  °  * 

Stuart.  Fleas  (a)  gave  judgment  for  the  defendant.  The  record  was  thdft 
removed  into  this  'Court  by  a  writ  of  error  ;  and  the  enroll 
assigned  were  similar  to  the  causes  of  demurrer. 

Wood,  for  the  plaintiff,  insisted  that  the  plea  of  justificationwis 
too  general  and  uncertain,  because  it  did  not  sufficiently  apprise 
the  plaintiff  of  the  defence  which  was  intended  to  be  set  up. 
The  defendant  ought  to  have  alleged  some  particular  crime,  witfc 
the  time,  the  place,  and  the  persons  with  whom  the  plaintiff  wis 
supposed  to  be  connected.  A  similar,  justification  was  attempted 
to  be  pleaded  in  the  case  of  Newman  v.  BaHey  {¥).  That  was  it 
action  by  a  justice  of  the  peace  against  the  defendant,  who  ding- 
ed him  with  ««  pocketing  all  the  fines  and  penalties  forfeited  fay 
«  delinquents  whom  he  convicted,  without  distributing  them  t» 
«  the  poor,  or  in  any  other  manner  accounting  for  a  somof  50& 
«'  then  in  hand."  The  defendant  pleaded  that  « the  plaintiff  was 
«  a  justice  of  the  peace,  and  that,duringthetimehe  acted  as  such, 
u  he  convicted  divers  and  sundry  persons  respectively  in  divers  and 
u  sundry  fines  and  sums  of  money,for  and  on  pretenceof  their  ha*- 
«  ing  respectively  committed  divers  respective  offences,  against 
"  the  form  and  effect  of  divers  statutes  of  this  realm ;  which  sua1 
w  respective  fines  and  sums  of  money,  amounting  in  the  whokto 
u  50/.  he  received  of  the  respective  delinquents  so  by  him  convict- 
"  ed,  and  had  not  paid  the  same  to  the  several  persons  to  whom 
,c  the  same  ought  to  have  been  paid  by  virtue  of  the  respectne 
"  statutes,  but  had  kept  and  detained  the  same,  contrary,  &c.n 
To  this  there  was  a  special  demurrer ;  and  the  Court  were  ckarif 
of  opinion  that  the  justification  was  bad,  because  it  did  not 
specify  any  one  fine  or  penalty  which  had  been  unjustly  levied. 

Conste  for  the  defendant.  The  plea  may  be  as  general  as  the  de- 
claration ;  and,  in  the  present  case,  the  plea  denies  the  whok 
charge.  This  is  distinguishable  from  the  case  cited  -9  for  there 
was  a  specific  charge  that  the  plaintiff  had  taken  certain  tones 
which  belonged  to  the  king,  and  the  justification  was  general 
But  here  the  point  in  issue  was  the  whole  life  and  character  of 
the  plaintiff;  therefore  it  would  have  been  to  no  purpose  for  the 
defendant  to  have  specified  any  one  particular  instance,  because 
that  would  not  have  been  sufficient  to  prove  the  charge  **  &* 
declaration.  And  if  the  defendant  had  set  forth  n>*ny  instances, 
he  probably  might  have  failed  in  the  proof  of  one,  and  then  Uf 

(«)  E.  27  C.  3.  C.  B.  (S)  B.  16  G.  3.  B.S. 
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justification  could  not  be  supported.     And  besides,  if  it  were     1787. 
necessary  to  specify  all  the  charges,  it  would  be  making  the 


record  itself  a  libel.  Pleas  of  justification  need  not  be  drawn  ^££* 
with  more  precision  and  certainty  than  indictments :  And  Stuait. 
,  there  are  several  instances  where  a  general  charge  of  this  kind 
is  sufficient  even  in  an  indictment,  such  as  charges  of  barratry  * 
or  keeping  a  common  bawdy-house.  1  Hawk  P.  C.  2  Hawk. 
P.  C.  c.  25.  /.  59.  In  a  Atk.  339.  it  is  said,  that  in  the 
case  of  an  indictment  for  keeping  a  common  bawdy-house, 
without  charging  any  particular  fact,  though  the  charge  be  . 
general,  yet  at  the  trial  the  prosecutor  may  give  in  evidence 
particular  facts  and  the  particular  time  of  doing  them ;  the  same 
rule  as  to  keeping  a  common  gaming-house.  So  a  general  charge 
for  keeping  a  disorderly  house  was  held  sufficient.  2  Burr. 
1232*  In  the  present  case,  the  being  a  swindler  consists  in 
divers  acts  ;  and  therefore  it  was  sufficient  for  the  defendant  to 
plead  the  charge  generally,  and  give  the  particular  facts  in  evi- 
dence. But  if  it  be  not  now  too  late  to  take  any  exception  to 
the  declaration,  that  appears  to  be  informal  and  insufficient.  It 
charges  the  defendant  with  having  called  the  plaintiff1  a  common 
informer  and  swindler :  Now  the  former  is  not  actionable,  and 
the  latter  is  not  a  legal  term  of  which  the  law  can  take  notice. 
It  is  true,  indeed,  that  they  are  explained  by  innuendo*  to  mean 
defrauding  and  plundering  ;  but  the  terms  themselves  are  not 
capable  of  that  explanation  ;  therefore  the  defendant  has  a  right 
to  throw  out  the  innuendo*,  and  consider  the  charge  itself.  And 
if  the  matter  be  not  actionable,  the  manner  is  not  material, 
Astlej  v.  Young,  2  Burr.  81 1.  Besides,  the  libel  is  not  suffici- 
ently descriptive  of  the  person  of  the  plaintiff. 

Wood  in  reply.  The  true  nature  of  a  plea  is  to  disclose  to  the 
plaintiff  the  particular  facts,  which  are  meant  to  be  given  in 
evidence  against  him :  but  this  plea  is  so  general  that  the  plain- 
tiff cannot  be  prepared  to  answer  it.  As  to  the  charge  in  the 
declaration  being  too  general,  it  is  to  be  observed  that  it  is  the 
charge  of  the  defendant.  And  if  it  were  not  actionable  on  ac- 
count of  its  generality,  any  person  might  calumniate  another 
with  impunity  by  generally  scandalising  his  character.  This 
bat  been  compared  to  an  indictment  for  keeping  a  common 
bawdy-house,  where  it  is  said  that  a  general  allegation  is  suffi- 
cient: but  even  there  the  house  itself  must  be  specified  5  the  time 
and  the  acts  done  are  only  the  evidence  of  keeping  an  improper 
house.  Suppose  the  plaintiff  had  been  indicted  for  swindling,  it 

3  D  2  would 
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1787.    would  not  have  been  sufficient  to  state,  as  this  plea  does,  that  he 
■  had  been  guilty  of  defrauding  divers  persons:  but  the  indictment 


y Anion   must  ylSiyC  statcj  whom  he  had  defrauded,  and  the  time 

agatntt  %  m 

Stuakt.  So  an  indictment  generally  for  felony  is  not  sufficient ;  it  must 
allege  the  particular  species  of  felony.  Therefore  on  the  de- 
fendant's argument  this  plea  cannot  be  supported.  Then  as  to 
the  declaration  not  being  sufficient :  It  is  actionable  to  charge 
any  person  with  that  which  may  be  the  subject  of  an  indictment. 
And  there  is  no  doubt,  but  that  if  the  charge  against  the  plain- 
tiff were  true,  he  might  have  been  indicted  for  it.  And  even 
though  certain  words,  which  scandalise  the  character  of  another, 
be  not  actionable  in  themselves,  yet  if  they  be  reduced  to 
writing,  they  become  the  subject  of  a  libel.  Austin  v.  Culpepper, 
2  Show.  3 1  3.  And  the  innuendos  are  explanations  in  fact,  which 
are  admitted  on  this  record. 

Ashhtj&st,  J.  This  plea  is  bad  on  account  of  its  generality. 
The  substance  of  the  libel  is  that  the  plaintiff  was  a  common 
Swindler,  and  tliat  he,  in  concert  with  others,  defrauded  divers 
persons.  One  part  of  the  defendant's  argument  has  been  that 
this  plea  is  only  as  general  as  the  charge  in  the  declaration. 
But  it  is  to  be  observed,  that  it  was  the  charge  of  the  defendant, 
and  the  plaintiff  was  bound  to  state  it  as  it  was  made.  And  it 
does  not  follow,  that  the  defendant  ought  to  justify  in  so  general 
a  way.  The  defendant  is  prima  facie  to  be  considered  as  a  wrong- 
doer.  When  he  took  upon  himself  to  justify  generally  the 
charge  of  swindling,  he  must  be  prepared  with  the  facts  which 
constitute  the  charge  in  order  to  maintain  his  plea:  Thenht 
ought  to  state  those  facts  specifically,  to  give  the  plaintiff  an  op* 
portunity  of  denying  them  j  for  the  plaintiff  cannot  come  to  die 
trial  prepared  to  justify  his  whole  life.  If  the  plaintiff  had  been 
a  common  swindler,  the  defendant  ought  to  have  indicted  him ; 
but  he  has  no  right  to  libel  him  in  this  way.  And  if  the  de- 
fendant has  acted  wrong  in  libelling  the  plaintiff,  he  has  brought 
this  difficulty  upon  himself :  But  where  a  man  stands  forth  as 
a  public  prosecutor,  he  is  entitled  to  the  protection  of  the  pubfic. 
In  some  few  cases,  a  general  charge  in  an  indictment  may  be 
sufficient  •,  but  those  of  barratry  and  keeping  a  disorderly  house 
are  almost  the  only  instances.  The  latter  case  may  be  supported 
without  mentioning  the  name  of  any  individual  who  frequents 
die  house,  because* it  may  be  notorious  to  the  neighbours  that 
disorderly  persons  do  go  there,  without  their  being  enabled  to 

specify  any  particular  person.    But  where  a  charge  of  this 

kind 
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land  is  preferred,  it  must  be  more  particular  in  order  to  apprise     1787. 
the  mother  party  of  it    Now  here  if  the  defendant  can  support 


*  #  'Mm*  _- 

his  charge  that  the  plaintiff  has  defrauded  divers  persons,  it  must  ^£22," 
be  known  to  him  whom  he  has  defrauded,  and  he  must  call   Stuart. 
them  as  witnesses  to  prove  the  particular  acts  of  fraud :  If  he 
cannot  substantiate  his  charge,  he  ought  not  to  have  made  it. 

Buller,  J.  It  seems  to  me  that  the  argument  of  the  defend- 
ant's counsel  blows  hot  and  cold  at  the  same  time.  For,  first, 
it  is  said  that  the  term  «  Swindl*?'  imports  a  variety  of  acts  of 
fraud,  and  therefore,  that  they  could  not  be  stated  in  the  plea, 
because  it  would  be  multifarious.  But  the  objection  afterwards 
taken  to  the  declaration  is  that  the  term  "  Swindler"  is  too  gene- 
ral, and  cannot  be  legally  understood.  But  Mr.  J.  Aston  formerly 
held  otherwise,  for  he  said  that  the  word  «  Swindler"  was  in  gene- 
ral use,  and  that  the  Court  could  not  say,  they  were  ignorant  of 
it.  But  at  all  events,  we  cannot  say  on  this  record  that  we  do 
not  understand  the  import  of  it,  for  it  is  explained  to  be  "  defraud- 
ing divers  persons."  The  first  question  then  here  is,  Whether  the 
defendant  is  at  liberty  to  charge  the  plaintiff  with  swindling,  with- 
out shewing  any  instances  of  it  I  That  is  contrary  to  every  rule  of 
pleading ;  for  wherever  one  person  charges  another  with  fraud, 
he  must  know  the  particular  instances  on  which  his  charge  is  [x  B.kP. 
founded,  and  therefore  ought  to  disclose  them.  The  rule  in  4**J 
pleading  is  this,  that  wherever  a  subject  comprehends  multi- 
plicity of  matters,  to  avoid  prolixity,  generality  of  pleading  is 
allowed ;  as  a  bond  to  return  all  writs,  &V •  But  if  there  be  any  / 
thing  specific  in  the  subject,  though  consisting  of  a  number  of 
acts,  they  must  be  all  enumerated;  as  on  a  covenant  "  to  in- 
feoff  of  all  his  lands,"  the  covenantor  in  shewing  performance 
must  state  them  all;  so  if  a  person  be  bound  « to  pay  all  the  le- 
gacies in  the  will,"  he  must  specify  them  all,  and  aver  payment  « 
of  each 5  and  the  reason  is,  because  all  these  tacts  lie  within  the 
knowledge  of  the  party  (a).  Now  in  the  present  case,  if  this 
plea  were  to  be  suffered,  it  would  be  to  allow  any  person  to  libel 
another  more  on  the  records  of  the  Court  than  he  could  do  in  a 
public  newspaper.  If  the  plaintiff  has  been  guilty  of  any  acts  of 
swindling,  the  defendant  must  be  taken  to  know  them.  He  could 
not  prove  the  justification,  as  he  has  pleaded  it,  by  general  evi- 
dence; but  he  has  no  justification,  unless  he  can  prove  the  special 
instances;  and,  knowing  them,  he  ought  to  put  them  on  the  re- 
cord that  the  plaintiff  might  be  prepared  to  answer  them.    It  has 

(«)  Cro.  EL  749.  < 
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1787. 

-    • 

Goodtitle  on  the  several  Demises  of  Edward  Nor-  T*udaj9 
Ris,  J.  Blagden  Hale,  Joseph  Partingdon,  and     * IJ 
Edward  Jeffrey,  and  Mary  his  Wife,  against  Joan 
Morgan  Widow,  and  Richard  David, 

T?  JECTMENT  for  lands  at  Penmarle  and  Portbkerry,  Gla-  A  second 
morgan,  tried  before  Hotham,  Baron,  at  the  last  Hereford  X*tak£ 
assizes.    Verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  an  ***&** 
Court  on  the  following  case-  Z%£«. 

R.  Jones,  being  seised  in  fee  of  the  premises  in  question,  If* thc  "*• 

_         1        -  °      r  *  .       ^  '  hentance, 

namely,  the  manor  of  Penmarke,  and  certain  lands  in  Portbkerry  and  has  all 
in  Glamorganshire,  by  indenture  of  demise,  dated  14th  April  j^Ly 
I7^I»  granted  them  to  Margaret  Aubrey  for  nine  hundred  and  recover  in 
ninety-nine  years,  subject  to  a  proviso  for  redemption,  on  pay-  ^^"he 
ment  of  cooo/.  and  interest  at  a  day  therein-mentioned  ;  which  fir,t  mort- 
sum  was  not  paid  at  the  day.    On  the  16th  of  August  1768,  by  having  had 
indenture  of  assignment  of  four  parts,  between  Margaret  Aubrey  "^prior 
of  the  first  part,  R.  Jones  of  the  second  part^  John  Lockwood  and  mortgage 
R.  Morris  of  the  third  part,  and  Richard  Locbwood  of  the  fourth 
part,  Margaret  Aubrey,  in  consideration  of  7194/.  14/.  due  to 
her  from  Jones,  for  principal  and  interest  on  thc  mortgage  of 
14th  of  April  1 761,  and  also  on  bonds,  and  which  was  paid  her 
by  the  said  John  Lockwood  and  Robert  Morris  by  the  direction  of 
Jones,  by  the  like  direction  of  Jones  and  nomination  of  John 
Lockwood  and  Robert  Morris,  assigned  all  the  premises  com- 
prised in  the  indenture  of  demise  of  the  14th  of  April  1761  to 
Richard  Lockwood;  his  executors,  (3V.  for  the  residue  of  the 
term  of  nine  hundred  and  ninety-nine  years,  in  trust,  as  to  the 
manor  of  Penmarle,  for  Robert  Jones,  and,  in  the  mean  time, 
to  attend  the  inheritance,  and  as  to  the  other  lands  in  Portb- 
kerry, comprized  in  the  deed  of  1761,  in  trust  for  John  Lock- 
wood  and  Morris.    By  indenture  of  assignment,  dated  13th  of 
December  1769,  Robert  Jones  and  Richard  Lockwood  assigned  all 
the  premises  in  question  to  Richard  Morland,  his  executors,  faV. 
for  the  remainder  of  the  term  of  999  years,  in  trust  for 
Nathan  Sprigg,  for  securing  10,000/.  lent  by  Sprigg  to  Jones. 
By  indentures  of  lease  and  release,  14th  and  1 5th  December  1 769, 
Jones  mortgaged  the  premises  in  fee  to  Sprigg  for  securing  the 
10,000/.    On  the  9th  of  June  1777,  Sprigg  by  his  will  ap- 

„  pointed 
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1787.     pointed  Richard  Morland  and  Edward  N«w,  one  of  tlie  lessors  of 

■ —  the  plaintiff,  executors.  Morland  is  since  dead,  taring  appointed 

?i°tle     Joseph  Pariwgdomnd  J.  Blagden  Hale  two  others  of  the  lessors  of 

again*     the  plaintiff,  executors.    Mary,  the  wife  of  Edward  Jfjf**J*  die 

Morgan.  othcr  ^^  q{  ^  pi^ff;  fc  fa  heir  at  law  of  Sprigg  the 

mortgagee.  The  two  defendants  who  defend  separately  for  dif- 
ferent premises,  but  which  are  all  in  mortgage  to  Sprigg,  set  up 
mortgages  in  fee  from  Robert  Jones,  prior  to  that  of  Sprigg.  The 
defendant,  Joan  Morgan,  claims  under  a  mortgage  in  fee  of  the 
t  manor  of  Penmarki  by  Jones  to  W.  Morgan,  dated  3d  and  4th  of 
April  1 767.  The  other  defendant,  Richard  David,  claims  under 
a  mortgage  in  fee  of  the  lands  in  Portbitrry  by  Jones  to  him, 
dated  27th  and  28th  July  1769.  Both  the  defendants  are  ia 
possession  by  ejectments  brought  upon  their  several  mortgages. 
At  the  time  of  the  mortgage  to  Sprigg,  all  proper  searches  woe 
made  on  his  part  for  incumbrances,  and  he  had  all  the  title  deeds 
that  could  be  found  delivered  to  him  at  the  time  he  advanced 
his  money,  except  the  demise  of  the  14th  of  April  1761,  and 
the  assignment  of  the  16th  August  1768,  which  were  kept 
in  the  hands  of  John  Lochwood,  on  account  only  of  their  con- 
taining other  premises  in  mortgage  to  Join  Lochwood,  and  which 
were  not  included  in  the  mortgage  to  Sprigg,  nor  assigned  to  Mor* 
land  his  trustee,  but  counterparts  of  them  were  then  delivered  to 
Sprigg.  The  question  for  the  opinion  of  the  Court  is,  Whether 
the  lessors  of  the  plaintiff  are  entitled  to  recover  the  premises 
contained  in  the  two  mortgages  set  up  by  the  defendants  ? 

WorraU  for  the  lessors  of  the  plaintiff,  after  premising  that 
the  title  of  the  defendant  Morgan  was  different  from  that  of  the 
other  defendant,  inasmuch  as  it  arose  previous  to  any  assign- 
ment of  the  mortgage  term  to  Richard  Lochwood  the  trustee, 
stated  the  question  to  be,  Whether  the  term,  assigned  to  the 
trustee  to  attend  the  inheritance  for  the  mortgagor,  shall  be 
considered  to  pass  by  the  release  of  the  mortgagor  only,  the 
trustee  not  being  a  party  to  it  ?  Wherever  a  term  is  created  for 
the  purpose  of  raising  money,  and  the  mortgage  is  forfeited,  the 
term  will  afterwards  continue  in  the  mortgagee,  notwithstanding 
the  mortgage  money  is  paid.  It  is  true,  indeed,  that  the  mort- 
gagor may  redeem  in  equity  on  payment  of  principal,  interest, 
and  costs :  but  still  the  legal  estate  continues  in  the  mortgagee, 
and  must  be  so  considered  in  a  Court  of  law.  Here  the  legal 
term  was  in  Morland  the  trustee.  The  term  was  first  created  in 
^^01  by  Jones  i  it  continued  in  Aubrey  till  her  mortgage  was 

paid 
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paid  off,  when  she  assigned  to  Richard  Lochwood  in  trust  for     1 787. 

>ues  to  attend  the  inheritance :  but  still  it  was  subject  to  the  — — — 
appointment  of  Jones*  and  he  afterwards  did  in  fact  assign  to  T1TLJK 
Morland  in  trust  for  Sprigg,  under  whom  the  plaintiff  claims.  ^J**"f 
Terms  in  gross  and  terms  to  attend  the  inheritance  at  com- 
mon law  are  the  same  thing :  As  long  as  they  exist,  the  owner 
of  the  soil  is  kept  out  of  the  legal  estate.  And  though  the  use 
and  benefit  of  the  term  are  for  the  cestui  que  trust,  yet  the  legal 
estate  is  in  the  trustee.  With  respect  to  terms  to  attend  the 
inheritance,  there  is  no  distinction  between  those  expressly 
created  by  the  party,  and  those  arising  by  construction  of  a  - 
Court  of  equity.  The  only  case  to  warrant  any  such  distinction 
is  that  of  Oxwick  v.  Brocket?  (a)  ;  but  the  authority  of  that  case 
is  doubtful,  for  the  decree  is  not  entered  in  the  register's  book. 
It  is  no  objection  that  such  terms,  if  not  at  all  events  to  attend 
the  inheritance,  will  descend  differently :  That  argument  was 
urged  in  the  Duke  of  Norfottfs  case  (b)\  but  the  owner  of  the 
soil  may  sever  them.  Hajter  v.  Rod,  1  P.  Writs*  360.  The 
.  legal  estate  not  being  in  Jones  at  the  time  of  the  mortgages  to 
the  defendants,  and  the  trustee  of  the  term  not  having  joined 
in  the  conveyances,  the  defendants  acquired  no  legal  title.  But 
the  legal  title  was  afterwards  conveyed  by  the  deed  of  13th 
December  1 769  to  Morland  in  trust  for  Sprigg,  under  whom  the 
lessors  of  the  plaintiff  claim.  And  Sprigg  had  not  merely  a 
good  legal  title,  but  he  had  also  a  good  equitable  title ;  he  is  a 
bond  fide  purchaser  without  notice,  he  is  in  possession  of  the 
title  deeds,  and  has  an  assignment  of  the  mortgage  term.  And 
the  rule  in  equity  is,  that,  where  there  are  several  claimants  in 
equal  degree,  the  one  who  has  the  legal  title  shall  be  preferred. 
Where  a  mortgagee  lends  money  on  mortgage,  he  is  party  to  a. 
fraud  unless  he  takes  the  title  deeds,  because  by  those  mean?  he 
enables  the  mortgagor  to  mortgage  the  same  estate  to  a  subsequent 
Mortgagee.  And  it  is  for  that  reason  that  a  puisne  incumbrancer 
is  permitted  to  obtain  an  outstanding  term  and  exclude  a  prior 
incumbrancer.  Marsh  v.  Lee,  2  Ventr.  337.  WiUoughby  v.  JFiU 
fatghby,  Tr  30  G.  2.  ButL  Co.  Lit.  293.  b.  n.  (r).  Stanhope  v.  Lord 
Verney,  ibid.  Where  a  term  is  attendant  on  the  inheritance,  and 
the  owner  of  the  inheritance  levies  a  fine,  though  the  trustees  of 
the  term  are  thereby  barred,  and  can  never  afterwards  claim  any 


(«)  X  Eq.  Cat.  Ah.  355.  (4)  Ch.  Cat.  46. 

(«)  Cor,  Ltrd  Httivnth*  m  Chancery,  1756.    See  the  next  case. 
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thing,  yet  it  may  be  set  up  to  support  incumbrances.  Cartt. 
100.  The  counsel  then  cited  a  Per/*.  524. 599.  1  CA.  Co/,  aoi. 
35.  1  Fern.  187,  8.  and  3  P.  JSTm/.  330.  to  shew  how  pur- 
chasers may  protect  themselves  against  prior  incumbrances; 
they  may  even  protect  themselves  by  procuring  an  assignment  of 
the  term  pendente  lite.     2  Fez.  571. 

Nicol,  for  the  defendants,  admitted  the  authority  of  the  cases 
cited,  but  observed  that  they  were  not  applicable  here ;  for 
though  it  be  indisputably  settled  that  a  Court  of  equity  wotM 
not  interpose  between  parties,  whose  claims  are  equal  in  eqmtj, 
to  take  away  any  advantage  which  either  party  might  have,  yet 
the  question  here  is  who  has  the  legal  title.  It  is  extremely 
clear,  that  when  Lord  Hale  laid  down  the  rule  in  the  case  of 
Marsh  v.  Lee,  that  a  prior  legal  term  outstanding  should  have  the 
preference,  Courts  of  law  were  not  so  liberal  in  assisting  equit- 
able titles  in  ejectment :  But  it  has  been  established  since  that 
time,  that  a  legal  term  outstanding  in  a  trustee  shall  never  be  set 
up  against  the  cestui  que  trust.  In  Doe  dent.  Bristow  v.  Pegge  (J> 
it  was  held,  that  where  a  legal  term  was  created  for  a  particular 
purpose,  if  that  purpose  were  satisfied,  or  if  it  were  unsatisfied 

and 

(«)  £.  %s  Geo.  3.  B.  R. 
Doe  on  the  demise  of  Bristow  against  Pegge. 

Ejectment  was  brought  for  a  moiety  of  the  minor  of  Wlnkbume,  &c  under  the  wffl 
of  D.  BurneHt  as  one  of  his  co-heirs.  By  the  testator's  marriage  settlement  in  1748 
two  terms  in  trust  were  created ;  one  for  ninety-nine  years,  to  secure  an  annuity  of 
loo/,  to  his  mother ;  the  other  for  one  thousand  years,  for  raising  3000/.  fot  his  wife, 
in  case  she  should  have  no  issue ;  the  money  to  be  raised  out  of  the  rents  and  profits,  or 
by  sale  or  mortgage.  The  testator  died  in  1774,  having  no  issue,  and  devised  aD  Us 
estates  to  trustees  and  their  heirs,  to  the  use  of  them  and  their  heirs  in  trust,  after 
the  death  of  his  widow,  who  was  entitled  to  a  life  estate  under  the  marriage  settknestt 
for  such  person  or  persons  as  according  to  the  laws  of  descent  should  be  his  heirs  st 
law,  and  the  heirs  of  their  bodies,  to  take  as  tenants  in  common,  fcTV.  if  more  than  oot. 
The  defendant  filed  a  bill  in  Chancery  in  1776  against  all  persons  who  were  supposes1 
to  have  any  claim  as  heirs  at  law,  and  against  the  trustees,  and  an  issue  was  directed 
under  which  he  was  found  heir  at  law  by  descent  from  a  daughter  of  a  common  at- 
cestor.  The  lessor  of  the  plaintiff  also  had  filed  a  biU  in  1783,  his  claim  having  never 
been  known  before;  but  upon  the  death  of  the  widow,  he  brought  this  ejectment,  aad 
proved  his  pedigree  from  another  daughter  of  the  same  common  ancestor.  At  the  trial 
the  defendant  set  up  these  terms;  the  testator's  mother  being  still  living,  and  her  aa- 
nuity  regularly  paid  by  the  receiver  appointed  by  the  Court  of  Chancery  ;  the  JOOOA 
having  likewise  been  raised  for  his  widow,  and  the  term  assigned  in  mortgage. 

Mr.  Justice  Heath,  who  tried  the  cause  at  the  last  assizes  at  Nottinftamt  nonsuited 
the  plaintiff,  with  leave  to  move  to  set  aside  the  nonsuit,  and  enter  a  verdict  lor  the 
plaintiff,  if  the  Court  should  be  of  opinion  that  he  was  entitled  to  recover. 

Upon  the  motion,  it  was  stated  that  the  receiver  had  been  appointed  by  the  Court  of 

Chancery  during  the  life  of  the  widow,  and  for  such  premises  only  as  hex  life  estate 

did  not  extend  to ;  and  that  the  lessor  of  the  plaintiff  did  not  desire  to  disturb  the 

term*,  but  was  ready  to  partake  of  the  charge. 
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Wilton*  DayreU,  and  Br—gb,  for  the  plaintiff.  As  these  parties  cUira  from  the  mJ!I_Jj| 
same  common  ancestor,  under  one  and  the  same  title,  one  of  them  ought  not  to  bt 
permitted  to  set  up  these  terms  against  the  title  of  the  other,  since  he  himself  if  per- 
mitted to  shew  his  title,  subject  to  the  same  incumbrances.  Such  an  objection  ought 
en  no  account  to  prevail  as  between  these  patties ;  and  the  possession  of  one  tenant  hi 
common  is  the  possession  of  both. 

The  annuity  not  being  in  arrear,  the  trustees  of  the  term  of  ninety-nine  years 
themselves  could  not  recover  possession.  Besides,  a  trust -estate  should  never  be  set  up 
against  the  ctstui  que  try  it.  And  as  to  the  remainder  after  the  terms  are  satisfied, 
there  is  a  resulting  trust,  and  the  termors  are  trustees  for  the  heir  at  law.  Nay,  tilt 
default  of  payment  of  interest,  or  the  money  raised,  the  tetms  are  in  trust  for  the 
heir  at  law.  An  ejectment  is  in  the  nature  of  a  feigned  issue,  and  merely  intended 
to  try  the  real  title.  In  the  case  of  Lade  v.  Hotfordznd  Another,  Bull.  Nisi  Prhss,  1 10. 
Lord  Mansfield  declared,  that  he  and  many  of  the  judges  had  resolved  never  to  suffer 
a  plaintiff  in  ejectment  to  be  nonsuited  by  a  term  standing  out  in  his  own  trustee,  or 
a  satisfied  term  to  be  set  up  by  a  mortgagor  against  his  mortgagee,  but  to  direct  the 
jury  to  presume  it  surrendered. 

So  in  the  case  of  White  tx  dem.  Wbatley  v.  Hawtins,  M.  14  Geo.  3.  Bali.  Nisi  Prims, 
96.  and  Domgl.  13.  *.  7.  it  was  held,  that  a  mortgagee  need  not  give  notice  to  a  tenant 
to  quit  before  ejectment  brought,  if  he  mean  only  to  get  into  the  receipt  of  the  rent! 
and  profits,  and  not  to  dispute  the  title  of  the  tenant.  Moss  v.  GaUsmore,  DttgL  265. 
In  this  instance,  the  lessor  of  the  plaintiff  is  willing  to  admit  the  charge  of  these  terms, 
and  take  subject  to  them.  • 

Balguy  and  Gaily  ,  centra*.  If  a  tenant  in  common  hold  adversely,  an  ejectment  will 
lie :  but  the  defendant  does  not  hold  adversely,  and  the  terms  set  up  are  no  part  of  the 
title  of  either  party,  but  paramount  to  both.  The  purposes  for  which  they  were  cre- 
ated have  arisen,  and  are  subsisting.  If  an  ejectment  were  such  an  issue  as  is  con- 
tended, the  doctrine  of  terms  would  be  extinguished,  and  all  differences  by  reason  of 
such  being  outstanding,  at  an  end.  The  rule  is,  that  a  plaintiff  in  ejectment  must  re- 
cover by  the  strength  of  his  own  title,  Bull.  Nisi  Prius,  oo8.;  and  must  shew  a  right 
of  possession,  1  Burr.  119.  These  terms  being  unsatisfied,  the  plaintiff  is  not  entitled 
to  the  possession.  It  is  true  that  a  satisfied  term  cannot  be  set  up,  Dougl.  695.  But 
the  only  cases  where  unsatisfied  t<  rms  cannot  be  set  up,  are  against  cestui  que  trust,  in 
m  clear  case,  or  against  those  under  whom  the  defendant  claims.  But  if  the  trust  be 
doubtful,  the  Court  will  leave  the  party  applying  to  bis  remedy  in  equity. 

They  aUo  cited  a  case  before  Ashkmrst,  Justice,  at  Leicester  summer  assises  1784, 
White  ess  dem.  Hen  ton  v.  2fa»v«w»J.which  was  an  ejectment  brought  by  a  devisee  against 
the  heir  at  law,  who  produced  a  mortgage  term,  on  which  the  plaintiff  was  nonsuited; 
that  being  deemed  a  complete  bar. 

Lord  MANtriELD,  Ch.  J. — An  ejectment  is  a  fictitious  remedy  to  try  the  title  to 
the  possession  of  lands;  it  is  of  infinite  consequence  that  it  should  be  adapted  to  attain 
the  ends  of  justice,  and  not  entangled  in  the  nets  of  form.  Great  difficulties  have 
arisen  as  to  the  legal  form  of  passing  land,  from  the  modes  of  conveyancing  in  England 
since  the  statute  of  uses.  Trusts  are  a  mode  of  conveyance  peculiar  to  this  country. 
In  all  other  countries,  the  person  entitled  has  the  right  and  possession  in  himself.  But 
in  England,  estates  are  vested  in  trustees,  on  whose  death  it  becomes  difficult  to  find 
out  their  representatives ;  and  the  owner  cannot  get  a  complete  title.  If  it  were  ne- 
cessary to  take  assignments  of  satisfied  terms,  terrible  inconveniencies  would  ensue  from 
the  representatives  of  the  trustees  not  being  to  be  found.  Sir  E.  Ncrtley't  clerk  was 
trustee  of  near  half  of  the  great  estates  in  the  kmgo^m ;  on  his  death  it  wis  not  known 
riaajr  hie  heir  e»refMeeate-iVe,   Se  that  where  a  trust  term  b  a  mere  matter  of 
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l^|VJ^~y    form,  and  the  deeds  were  muniments  of  toother's  estate,  it  shall  not  be  set  up 

the  real  owner.  It  is  therefore  settled,  that  a  satisfied  trust  shall  be  taken  to  be  a  tra* 
for  the  benefit  of  the  heir  at  law.  A  trust  shall  never  be  set  up  against  him  for  whom 
the  trust  was  intended.  It  is  a  mere  form  of  conveyance.  And  it  is  admitted,  that 
where  the  term  is  in  trust  for  the  benefit  of  the  lessor  of  the  plaintiff,  the  defends* 
shall  not  set  it  up  in  ejectment  as  a  bar  to  his  recovery. 

To  go  a  step  further;  third  persons  may  have  titles,  and  therefore,  the  Court ssy, 
that  where  there  is  a  tenant  in  possession  under  a  lease,  which  is  a  bar  to  the  recovery  of 
the  lessor,  he  being  to  recover  by  the  strength  of  his  own  title,  yet  to  prevent  this  frost 
being  turned  improperly  against  the  person  entitled  to  the  inheritance,  whose  right 
is  not  disputed  by  the  tenant,  if  the  lessor  dispute  the  property  only  against  another, 
and  give  notice  to  the  tenant  that  he  does  not  mean  to  disturb  his  tenancy,  the  Coast 
will  never  suffer  the  tenant  to  set  up  the  lease  as  a  bar  to  the  recovery. 

There  is  another  distinction  to  be  taken ;  whether,  supposing  a  title  superior  to  that 
of  the  lessor  of  the  plaintiff  exists  in  a  third  person,  who  might  recover  the 
agaimt  him,  it  lies  in  the  mouth  of  a  defendant  to  say  so  in  answer  to  an 
brooght  against  himself  by  a  party  having  a  better  title  than  his  own.  I  round  tab 
point  settled  before  I  came  into  this  Court,  that  the  Court  never  suffers  a  mortgagor 
to  set  up  the  title  of  a  third  person  against  his  mortgagee.  For  he  made  the  inuttgsge, 
and  it  does  not  lie  in  his  mouth  to  say  so,  though  such  third  person  might  have  a  r%nt 
to  recover  possession.  Nor  shall  a  tenant  who  has  paid  rent,  and  acted  as  such,  ever 
set  up  a  superior  title  of  a  third  person  against  his  lessor,  in  bar  of  an  ejectment  brought 
by  him ;  for  the  tenant  derives  his  title  from  him.  Laying  down  these  principles,  kt 
us  now  see  the  application  of  them  to  this  case.  There  are  disputes  between  the 
plaintiff  and  the  defendant,  who  are  co-heirs;  as  such,  the  plaintiff  claims  half  of  the 
property,  and  wishes  to  be  admitted  into  possession  of  the  premises  with  the  defeat* 
ant.  He  proves  his  descent.  Then  what  is  the  defence  set  up?  A  trust  far  a 
third  person,  an  annuity,  is  set  up.  The  plaintiff  admits  the  charge,  and  says,  that 
he  only  claims,  subject  to  the  incumbrances.  The  trustees  do  not  assert  their  tide. 
Then  shall  others  be  admitted  to  set  it  up  ?  It  is  clear  that  the  other  co-heirs  shall  sot 
be  permitted  to  dispute  the  title  with  him.  He  and  the  defendant  have  an  eqokaUe 
'  title  as  tenants  in  common,  and  the  plaintiff  must  recover  a  moiety. 

Willis,  J.  concurred. 

Ashrurst,  J.  In  such  a  case  as  this  a  legal  bar  shall  never  be  set  up  in  ejeettaeat 
against  the  justice  of  the  case.  The  trustees  may  perform  their  functions  n  well,  after 
both  the  parties  are  in  possession.  The  old  doctrine  is  relaxed  in  many  instances. 
[S  T.  R. ».]  Buller,  J.  I  entirely  agree  with  my  lord.  An  objection  has  been  taken  at  the 
bar,  that  the  plaintiff  in  ejectment  must  recover  by  the  strength  of  his  own  title:  the 
old  cases  certainly  say  so ;  but  for  the  last  forty  or  fifty  years,  constant  exceptions  te> 
this  rule  have  been  admitted.  One  case  which  is  received  as  clear  law,  and  is  an  excep- 
tion to  it;  is  that  of  a  tenant  who  cannot  set  up  the  title  of  the  mortgagee  against  the 
mortgagor  ;  because  he  holds  under  the  mortgagor,  and  has  admitted  his  title. 

There  was  a  case  before  me  at  Guildhall %  and  I  believe  another  upon  the  0*/<wV  cir- 
cuit, of  the  tame  nature,  where  a  lessee  for  years  had  got  possession  of  some  mortgage 
deeds,  and  endeavoured  to  set  up  that  title  against  the  mortgagor ;  but  though  this 
shewed  that  the  plaintiff  had  no  right  to  recover  aa  against  the  mortgagee,  yet  I  per- 
mitted him  to  do  so  in  that  instance ;  and  the  decision  was  acquiesced  under. 

It  is  not  therefore  true,  that  an  outstanding  unsatisfied  term  is  always  an  answer  » 
a  plaintiff  in  ejactment.  So  long  ago  as  the  time  of  Justice  G**4ry%  when  an  out- 
standing satisfied  term  was  offered  by  a  defendant  in  ejectment  aa  a  bar  to  the  pba- 
ufft  recovery,  that  judge  refused  to  admit  it,  saying,  that  there  was  no  use  hi  taking. 
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to,  and  part  of,  the  inheritance ;  and,  if  separated  in  law,  a  Court  1787. 
of  equity  would  re-unite  them.  Whitchurch  v.  Whitchurch, 
2  P.  Wtns.  236.  2  Wils.  329.  The  cestui  que  trust  is  the  com- 
plete  owner,  and  his  disposition  is  the  disposition  of  the  land.  ****** 
And  the  trustee  is  considered  merely  as  an  instrument  of  convey- 
ance. Burgess  v.  Wheate,  1  Black.  Rep.  162.  Now  to  apply 
these  principles  to  this  case ;  the  term  was  created  in  1761 ;  in 
1766  the  mortgage  money  was  paid  off,  and  the  term  was  assign- 
ed in  trust  for  Jones  and  his  heirs,  to  be  disposed  of  as  he  should 
appoint,  and  in  the  mean  time  to  attend  the  inheritance,  and  to 
protect  it  against  mesne  incumbrances ;  in  1767  Jones  mortgaged 
to  one  of  the  defendants,  and  in  1769  to  the  other,  both  of 
them  being  prior  to  the  mortgage  under  which  the  plaintiff 
claims.  At  the  times  of  '  the  respective  mortgages  to  the 
defendants,  the  trustee  of  the  term  became  the  trustee  of 
the  defendants,  and  the  term  could  not  be  separated  from  the 
inheritance  without  his  consent :  And  if  previous  to  the  con- 
veyance to  Sprigg  in  1769  the  defendants  had  brought  eject- 
ments upon  their  mortgages,  neither  Jones  nor  Richard  Lock- 
wood  his  trustee  could  have  set  up  this  term  as  a  bar  to  their 
ejectments.  Then  if  Jones  himself  could  not  set  up  the  term,  it 
seems  to  be  absurd  to  say  that  those  who  claim  under  him  can ; 
for  they  cannot  claim  a  greater  estate  than  he  had.  Then  Jones > 
having  parted  with  the  inheritance,  had  no  power  afterwards  to 
make  any  appointment  of  it  differently.  His  power  was  gone, 
though  it  were  collateral,  by  the  conveyance  of  the  land  (a). 
With  respect  to  the  charge  of  fraud  against  the  defendants,  it  is 
to  be  observed  that  the  mortgagor  has  alone  been  guilty  of 


an  outstanding  term,  but  for  the  sake  of  the  conveyancers*  pockets;  since  which  time 
it  has  been  the  uniform  doctrine,  that  if  the  plaintiff  be  entitled  to  the  beneficial  interest 
he  shall  recover  the  possession.  The  next  objection  is,  that  this  is  a  reversionary 
interest ;  but  that  is  not  material ;  for  it  has  been  further  ruled  of  late  years,  that  a 
lessor  of  a  plaintiff  may  recover  in  an  ejectment  a  reversionary  interest,  subject  to  a 
lease  and  right  of  present  possession  existing  in  another. 

The  annuitant  is  only  entitled  to  her  aoo&  ptr  mtmwm ;  and  not  to  the  possession 
itself  whilst  there  is  no  default:  indeed  she  does  not  require  it.  But  the  heir  at  law  is 
entitled  to  the  possession  subject  to  that  charge.  The  annuitant  however  is  in  a 
different  situation  from  the  mortgagee;  for  the  latter  is  entitled  to  receive  the  whole 
in  diminution  of  the  principal  and  interest. 

So  that  the  plaintiff  must  have  a  general  judgment  for  that  part  which  ia  not  in 

the  possession  of  the  receiver ;  and  as  to  that  which  is,  he  must  enter  into  a  rule  not 

to  disturb  that  possession;  submitting  to  the  mortgage  and  the  annuity. 

Rule  absolute. 

(«i  1  P.  Wmu  778. 
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17*7.     fraud ;  and  though  he  could  not  be  punished  criminally  for  it, 
1  yet  those  who  claim  under  him,  shall  not  be  benefited  by  it. 

title  ^°  ^  a  Parson  ^  simoniacally  presented  to  a  church,  he  shall 
against  not  enjoy  the  church ;  neither  shall  a  bankrupt,  who  obtains 
his  certificate  fraudulently,  avail  himself  of  it.  As  to  the  ca* 
of  Willoughby  v.  Willoughby  >  it  was  determined  at  a  time  when 
it  was  not  so  well  understood,  as  at  present,  how  far  an  out- 
standing term  could  be  set  up.  The  case  in  1  P.  Wms.  360. 
turned  on  the  intention  of  the  owner  of  the  inheritance  to  scwr 
the  term.  The  same  observation  applies  to  the  case  in  3  Ck 
Cos.  So  in  the  case  of  the  fine ;  as  it  was  the  intention  of  die 
parties  to  bar  the  term,  though  it  was  not  satisfied,  yet  it  might 
be  set  up  by  a  purchaser. 

Ashhurst,  J.  No  man  ought  to  be  so  absurd  as  to  make  a 
purchase  without  looking  at  the  title  deeds ;  if  he  is,  he  mutf 
take  the  consequences  of  his  own  negligence.  If  the  fint 
mortgagee  had  used  ordinary  precaution,  he  must  have  known 
that  this  term  was  then  outstanding.  And  if  he  did  know  of  it 
and  neglected  to  take  an  assignment  of  it,  it  was  enabling  the 
mortgagor  to  commit  a  fraud  by  mortgaging  the  same  estate 
again.  By  this  therefore  he  became  porticcps  criminu  /  and  be 
may  suffer  for  the  consequences  of  the  fraud ;  and  the  lessors  of 
the  plaintiff  claiming  under  Sprigg,  who  have  got  the  legal  estate, 
must  be  preferred. 

Bulled  J.  It  is  an  established  rule  in  a  Court  of  equity 
that  a  second  mortgagee,  who  has  the  title-deeds,  without  no* 
ticc  of  any  prior  incumbrance,  sb^U  be  preferred ;  because  if  a 
n&ortgagec  lend  money  upon  mortgage  without  taking  the  tide- 
deeds,  he  enables  the  mortgagor  to  commit  a  fraud.  If  this  has 
become  a  rule  of  property  in  a  Court  of  equity,  it  ought  to  be 
adopted  in  a  Court  of  law.  Here  the  defendants  took  mortgages, 
without  inquiring  after  the  title  deeds ;  the  subsequent  mort- 
gagee is  a  purchaser  without  notice ;  and  as  he  has  taken  the 
title  deeds,  he  has  the  better  title. 

Gross*  }.  declared  himself  to  be  of  the  same  opinion. 

Postea  to  the  plaintiff  (#). 

(*)  Vide  a  Br*w*$  Cb.  Ca*  d/O, 
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•  We  were  favoured  with  the  following  Case  from  the  MS.  Notes     1787. 
rf  Lord  Chancellor  Hardwicke.  — — 

In  Chancery,  June  19th,  T756. 

Willoughby  and  Others  against  Willoughby  and 

Others. 

LORD  Chancellor  Hardwicke  delivered  his  opinion  in  this 
case  as  follows : 
George  Willoughby,  the  husband  of  the  plaintiff  Jane,  being  J^jjj; 
seised  in  fee,  subject  to  a  mortgage-term  for  years,  on  the  12th  chaser  or 
November  1717,  in  consideration  of,  and  previous  to,  his  mar-  ^/fi^of 
riage  with  the  plaintiff,  entered  into  articles  to  settle  the  estate  to  *JJ?ler 
the  use  of  himself  for  life,  then  to  secure  a  jointure  of  350/.  per  |2Ej»m- 
annum  to  the  plaintiff  Jane,  remainder  to  the  first  and  other  sons  JjJJJJ^ 
of  the  marriage  in  tail-male,  remainder  to  George  Willoughby  in  fee,  avail  himself 
with  power  to  charge  the  premises  by  deed  or  will  with  3000/.  mcnt  ©TaT 
for  younger  children's  portions.  On  the  24th  March  1 7 1 8  settle-  mX^£m 
merits  were  made  in  pursuance  of  the  articles.    On  the  1 7th  term,  prior 
August  1 7 1 8  the  old  term  was  assigned  to  Skylling  and  Popham  ^J^;  ^ 
upon  an  express  trust  declared,  in  trust  for  George  Willoughby,  his  •  preference. 
heirs  and  assigns,  to  attend  and  wait  upon  the  freehold  and  inherit-  had  no  no- 
ance  of  the  premises,  and  to  be  subservient  thereto.    On  the  24th  n?  o£  suck 

r  9  ^  u     prior  pur- 

March  1 750  George  Willoughby  made  his  will,  and  executed  his  chase  or  in- 
power  by  charging  the  estate  with  3000/.  for  his  younger  child-  ^^^ 
ren,  and  afterwards  died,  leaving  the  plaintiff  Jane  his  widow,  ^reta,ld^f 
and  the  defendant  Henry  Willoughby  his  eldest  son,  together  with  for  the  legal 
three  daughters  and  a  younger  son  George,  co-plaintiffs  with  the  JSSbJS 
mother.    The  plaintiff  Jane  was  entitled  under  the  marriage  assignment 
settlement  to  her  jointure  of  350/.  per  annum.    The  defendant  o/eqUy 
Henry,  who  was  tenant  in  tail  under  the  marriage  settlement,  ^  n<*  dc; 

_  prive  bim  01 

suffered  a  common  recovery,  and  barred  the  entail,  and  declared  his  advan- 
the  use  to  trustees  and  their  heirs,  upon  trust  nevertheless  to  the  ^f^onlf 
use  of  such  person  and  persons,  and  for  such  estate  and  estates,  as  mortgagee 
he  the  said  Henry  Willoughby  by  deed  should  appoint.    He  after-  ncey  upon  att 
wards  borrowed  870/.  of  his  mother,  and  by  an  appointment  «*«*  upon 
mortgaged  the  estate  to  her  for  a  term  of  500  years.  During  all  i$  an  old 

outstanding 
term,  and  has  notice  at  the  same  time  of  a  certain  incumbrance,  prior  to  his  own,  the  prior  incum- 
brancer has  the  best  right  to  call  for  the  legal  estate,  and  to  satisfy  himself  of  any  other  incum- 
brances upon  the  estate ;  although  such  other  incumbrances  were  not  known  to  the  second  mortgagee 
at  the  time  he  adranced  his  money. 

7  this 
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1 787.    this  time  the  old  term  remained  outstanding  in  ShylBng  and  Pop. 
ham.   But  on  the  15th  "June  1 752  the  defendant  Henry  borrowed 
80©/.  of  the  defendant  Jejfery  Cripps,  and  for  securing  it,  moft- 
***"«     gaged  the  premises  to  Cripps  in  fee.  And  on  the  same  day  SkyKog 
tsvossr.  ^c  surviving  trustee  in  the  assignment  of  the  old  term  to  attend 
the  inheritance,  by  the  direction  of  the  defendant  Henry,  assigned 
that  term  to  the  defendant  Alexander  Boot*,  in  trust  to  protect 
Cripp!%  mortgage  of  the  fee.    It  appeared  in  evidence  that  pie* 
vious  to  the  taking  of  this  mortgage,  and  on  that  occasion,  Crifps 
had  full  notice  of  the  marriage  articles*  notwithstanding  whiefc, 
he  took  a  covenant  in  the  mortgage  deed  from  the  defendant 
Henry,  that  the  premises  were  free  from  all  incumbrances,  enctft 
one  indenture  of  assignment  of  the  old  term  to  defendant  Boote,  ad 
the  said  term  and  the  mesne  assignments  thereof,  in  the  said  tot 
assignment  mentioned.    But  it  does  not  appear  that  the  defendant 
Cripps  had  any  notice  of  the  mortgage  made  by  Henry  to  the 
plaintiff  his  mother. 

The  plaintiff  Jane,  the  mother  (together  with  her  younger  son 
and  daughters),  brings  this  bill  to  have  the  benefit  of  her  joimwc, 
under  her  marriage  settlement ;  and  to  have  a  sale  of  the  estate, 
subject  to  her  350/.  per  annum:  and  out  of  the  money  arising  bf 
the  sale  to  be  paid  the  arrears  of  her  jointure,  and  next  the  pro- 
visions for  the  younger  son  and  the  daughters,  and  then  her  mort- 
gage for  870/.  and  the  other  incumbrances  in  their  order.    The 
defendant  Cripps,  the  puisne  mortgagee,  now  submits  that  the 
plaintiff  Jane's  jointure  and  the  provisions  for  the  younger  child- 
ren shall  be  preferred ;  but  insists  that  his  mortgage  ought  to  be 
preferred  in  payment  to  that  of  the  plaintiff  Janes  the  legal  estate 
of  the  prior  term  being  vested  in  the  defendant  Boote,  his  trustee, 
and  he  being  a  purchaser  by  his  second  mortgage  without  notice  ef 
the  first  t  on  this  principle,  that  the  legal  estate  of  the  term  being 
in  a  trustee  for  him,  he  has  both  law  and  equity  on  his  side, 
while  the  plaintiff  Jane  has  only  an  equity  as  against  the  term. 
Two  questions  have  been  argued  at  the  bar.    First,  a  general 
question,  Whether,  this  term  having  been  assigned  to  SkyUingini 
Popbam  upon  an  express  trust  declared  to  attend  upon  tlefroeUi 
and  inheritance  and  to  be  subservient  thereto,  the  defendant  Cr^ps 
could  in  equity  have  had  the  benefit  of  it  to  protect  his  mortgage 
both  against  the  jointure,  the  provisions  of  the  younger  children, 
and  the  prior  mortgage,  even  supposing  he  had  had  no  notice  of 
any  of  them  i  Secondly,  a  particular  question,  Whether  the  de- 
fendant 
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fcndant  Cripps,  having  full  notice  of  the  marriage  settlement,  the     17^7» 
jointure,  and  portions,  and  consequently  not  being  entitled  to  the  l 

entire  absolute  benefit  of  the  legal  estate  of  the  old  term,  can   L0Ughit 
be  preferred  to  the  plaintiff  Mrs.  WUloughby,  even  as  to  hey     *$£. 
mortgage,  or  must  come  in  only  according  to  his  priority  in  lodobbt. 
order  of  time  ? 

The  first  question  depends  upon  three  considerations :  1  st, 
What  is  the  nature  of  a  term  attendant  upon  the  inheritance  i 
2dly,  What  kind  of  grantee  or  owner  of  the  inheritance  is  en- 
titled to  the  protection  of  such  a  term  i  Or,  in  other  words,  in 
whose  hands  such  a  term  shall  be  allowed  to  protect  the  inhe- 
ritance ?  3dly,  Against  what  estates,  charges ,  or  incumbrances, 
the  protection  arising  from  such  a  term  shall  extend  ? 

ist,  What  is  the  nature  of  a  term  attendant  upon  the  inherit- 
ance ?    The  attendance  of  terms  for  years  upon  the  inheritance  is 
the  creature  of  a  Court  of  equity,  invented  partly  to  protect  real 
property,  and  partly  to  keep  it  in  the  right  channel.     In  order  to  it, 
this  Court  framed  the  distinction  between  such  attendant  terms, 
and  terms  in  gross,  notwithstanding  that  in  the  consideration  of  the 
common  law  they  are  both  the  same,  and  equally  keep  out  the 
owner  of  the  fee  so  long  as  they  subsist.    But  as  equity  always 
considers  who  has  the  right  in  conscience  to  the  land,  and  on  that 
ground  makes  one  man  a  trustee  for  another ;  and  as  the  common 
law  allows  the  possession  of  the  tenant  for  years  to  be  the  posses- 
sion of  the  owner  of  the  freehold,  this  Court  said,  where  the  tenant 
for  years  is  but  a  trustee  for  the  owner  of  the  inheritance,  he  shall 
not  keep  out  his  cestui  que  trust,  nor,  pari  rations,  obstruct  him 
in  doing  any  acts  of  ownership,  or  in  making  any  assurances  of 
his  estate;  and  therefore  in  equity  such  a  term  of  years  shall 
yield,  ply,  and  be  moulded,  according  to  the  uses,  estates,  or 
charges,  which  the  owner  of  the  inheritance  declares,  or  carves 
out  of  the  fee.    Thus  the  dominion  of  real  property  was  kept  en- 
tire :  Of  this  we  meet  with  nothing  in  our  books  (a)  before  Queen 
Elizabeth's  reign,  when  mortgages  by  long  terms  of  years  began 
to  come  into  use.    Before  that  time,  the  law  looked  upon  very 
long  terms  with  a  jealous  eye,  and  laid  them  under  violent  pre- 
sumptions of  fraud,  because  they  tended  to  prevent  the  Crown  of 
its  forfeitures,  and  the  lord  of  the  fruits  of  his  tenures*    Neither 
could  there,  much  before  that  time,  be  any  use  of  a  term  attendant 
upon  the  inheritance  to  preserve  the  limitations  of  a  settlement  in 
many  cases  because  the  tenant  for  years  was  in  the  power  of  the 

(«)  Ld.  C.  J.  Pcmbcrtmi  argument  in  the  Duke  of  NorfMicam,  p.  34. 

Vol.  I.  3E  own*? 
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1 787.  owner  of  the  freehold,  till  the  statute  2 1  Hem  8.  *.  15.  which  en- 
abled him  to  falsify  a  recovery  against  the  tenant  of  the  freehold; 
till  then,  by  stich  a  recovery  the  term  was  gone,  and  consequently 

again*  could  attend  upon  nothing.  But  since  the  law  was  altered  by 
that  statute,  and  the  term  was  preserved,  this  Court  coukf 
lay  hold  of  it.  Proceeding  upon  these  principles,  wherever  a  term 
for  years  has  been  vested  in  a  stranger  in  trust  for  the  owner  of  die 
inheritance,  whether  by  trust  expressly  declared,  or  by  construc- 
tion or  judgment  of  this  Court,  which  is  called  a  trust  by  epeia- 
tioa  of  law,  this  Court  has  said  that  the  trust  or  beneficial  interest 
of  such  a  term  shall  follow  or  be  affected  by  all  such  conveyances, 
assurances,  or  charges,  as  the  owner  creates  of  the  inheritance. 
Though  the  law  says,  that  the  term  and  the  fee  being  m  different 
persons,  they  are  separate  distinct  estates,  and  the  one  not 
merged  in  the  other,  yet  the.  beneficial  and  profitable  interest  of 
both  being  in  the  same  person*  equity  will  unite  them  for  tkc 
sake  of  keeping  the  property  entire.  Therefore,  if  the  owner  of 
the  inheritance  levy  a  fine  sur  conusance  de  droit,  or  sufier  a 
common  recovery  to  uses,  the  trust  of  the  term  shall  follow  and 
be  governed  by  those  uses,  although  a  term  for  years  Is  not  the 
subject  of  a  fine  sur  conusance  de  droit,  much  fess  of  a  common 
recovery ;  nor  would  equity  allow  the  trust  of  a  term  in  grosi 
to  be  settled  with  such  limitations.  This  doctrine  is  alwiyi 
allowed  to  have  its  full  effect  as  between  the  representatives, 
that  is,  the  heir  either  in  fee-simpte  or  fee-tail',  of  the  owner  of 
the  inheritance,  and  the  executor,  and  all  persons  claiming  as 
volunteers  under  him ;  though  certain  distinctions  have  been 
admitted  as  to  creditors,  which  are  not  materia*  to  the  present 
case.  And  in  general  the  rule  has  been  the  same,  whether  the 
trust  of  the  term  be  created  by  express  declaration  or  arise  by 
construction  and  judgment  of  this  Court.  On  this  ground  are  the 
cases  of  Tyffbn  and  Tyffon,  2  Ch.  Ca.  49.  and1 55.  and  1  Fern.  I. 
Best  and  Stamford,  2  Fern.  5201  and  Precedents  in  Chancery,  232. 
Hayter  and  Rbd,  1  P.  Wms.  360.  Whttechurcb  v.  Wkitecht*xh> 
before  the  lords  commissioners  1725,  2  P.  Wms.  236.  zndLaa) 
Dudley  and  Lord  Dudley,  Precedents  in  Chancery,  24 1 .  2  G4«* 
Gas.  160.  which  was  a  case  on  the  custom  of  London.  All  these 
cases  were  cited  at  the  bar,  and  I  choose  to  put  them  together 
without  stating  them  particularly,  because  they  all*  tend  only  to 
frove  this  general  proposition,  fhit  although  in  all  these  casts 
this  Court  considers  the  trust  of  the  term  as  annexed  to  the  Hh 
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herhance,  yet  the  Ugal  estatt  of  the  term  is  always  separate  from 
it,  and  must  be  so,  otherwise  it  would  be  merged.  And  this 
gives  the  Court  an  opportunity  to  make  use  of  Such  terms,  as 
a  guard  and  protection  to  an  equitable  owner  of  the  inheritance 
against  mesne  conveyances,  which  would  carry  the  fee  at  com- 
mon law  i  or  to  a  person  who  is  both  legal  and  equitable  owner 
of  the  inheritance,  against  such;  mesne  incumbrances  as  he  ought 
not  to  be  affected  with  in  conscience.  And  here  the  Court  often 
Jiumnexes  the  trust  of  the  term  from  the  strict  legal  fee  \  but 
still  in  support  of  right.  This  brings  me  to  the  second  con- 
sideration* 

adly,  What  kind  of  grantee  or  owner  of  the  inheritance  is  en- 
titled in  this  Court  to  the  protection  of  such  a  term  ?    Or,  in 
other  words,  in  whose  hands  such  a  term  shall  be  allowed  to  pro- 
net  the  inheritance  t     In  die  first  place,  he  must  be  a  purchaser 
for  *p*uxfaid  or  for  *  valuable  eonsidtraUon.     He  must  be  a  pur- 
chaser bonmjtiUi$  not  affected  with  my  fraud  or  collusion.  He  must 
be  a  purchaser  without  notice  of  the  prior  conveyance,  or  of  the 
prior  charge  or  incumbrance  \  for  notice  makes  him  come  in 
fraudulently.     And*  here,  when  I  speak  of  a  purchaser  for  a  va- 
luable consideration,  I  include  a  mortgagee,  for  he  is  a  purchaser 
pro  tanto.     If  he  has  no  notice,-  and  happens  to  take  a  defective 
conveyance  of  the  inheritance,  defective  either  by  reason  of  some 
prior  conveyance,  or  of  some  prior  charge  or  incumbrance,  and  if 
he  also  take  an  assignment  of  the  term  to  a  trustee  for  him,  or  to 
himself,  where  he  takes  the  conveyance  of  the  inheritance  to-  his 
trustee,,  in  both  these  cases  he  shall  have  the  benefit  of  the  term 
to  protect  him ;  that  is,  he  may  make  use  of  the  legal  estate  of 
the  term  to  defend  his  possession,  or,  if  he  has  lost  the  possession, 
to  recover  it  at  common  law,  notwithstanding  that  his  adversary 
may  at  law  have  the  strict  title  to  the  inheritance.    This  made 
me  say,  that  in  those  cases  the  Court  often  duannexes  the  trust  of 
the  term  from  the  strict  legal  fee;  but  still  in  support  of  right. 
For  if  a  man  come  in  fairly  and  bond  jUUy  and- has  paid  a  price  for 
the  land,  and  has  acquired  an  estate  in  it  which  the  law  will  sup- 
port (a  plank  by  which  at  law  he  may  save  himself  from  sinking,) 
there  can  be  no  ground  in  equity  or  conscience  to  take  it  from 
him.    This  is  the  meaning  of  what  is  generally  expressed  by  say- 
ing, that  where  a  man  has  both  law  and  equity  on  his  side,  he 
shall  not  be  hurt  in  a  Court  of  equity.   It  was  once  doubted  whe- 
ther, if  the  term  were  vested  in  a  third  person,  a  trustee  generally^ 
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1787.  and  not  in  the  party  himself,  he  should  be  allowed  the  benefit  of 
it  in  equity,  because  the  Court  ought  to  determine  for  whom  the 
stranger  was  a  trustee,  and  then  the  rule  is  qui  prior  est  tempore 
<w«*>t  potior  est  jure.  But  this  was  settled  by  my  Lord  Ccnvper  in  the  case 
lougbbt.  of  Wilier  and  Boddington,  2  Fern.  599  &  600.  He  lays  it  down 
to  be  a  rule  in  equity,  that  where  a  man  is  a  purchaser  for  a  va- 
luable  consideration  without  notice,  he  shall  not  be  annoyed  in 
equity,  not  only  where  he  has  a  prior  legal  estate,  but  where  be 
has  a  better  right  to  call  for  a  legal  estate  than  his  adversary.  And 
for  this  reason  his  lordship  dismissed  the  bill.  But  here  I  de« 
sire  it  may  be  observed,  that  he  must  have  the  better  right  to  call 
for  an  assignment  of  the  legal  estate,  for  the  sake  of  the  use  I 
shall  make  of  it  afterwards. 

3dly,  The  third  consideration  is,  against  what  estates,  charges, 
or  incumbrances,  the  protection  arising  from  such  a  term  shall 
extend  ?  The  answer  to  this  question  may,  I  think,  be  laid  down 
very  generally,  against  all  estates,  charges,  and  incumbrances, 
created  intermediate  between  the  raising  of  the  term  and  the  par- 
chase.  But  here  I  desire  to  be  understood  to  take  in  all  the  qua- 
lities or  requisites  before  laid  down,  valuable  consideration,  bono 
fides,  and  entire  fairness  in  the  purchase,  freedom  from  tutkt 
either  express  or  implied,  and  the  having  of  the  first  and  best  ri$t 
to  call  for  the  legal  estate  of  the  term.  All  these  must  concur  to 
warrant  this  protection.  And  here  arises  the  distinction  where- 
upon great  stress  was  laid  for  the  plaintiff  in  this  cause,  and 
which  was  much  laboured:  1st,  It  was  admitted  that  this  will 
be  so,  where  the  old  term  is  standing  out  in  the  original  mort- 
gagee or  grantee  of.it,  or  his  representatives,  and  has  never  been 
assigned  to  attend  the  inheritance ;  but  that  where  it  has  been  so 
assigned  upon  an  express  trust,  it  shall  attend  the  first  limitations 
of  the  inheritance,  and  all  the  estates  derived  out  of  it ;  it  shall 
protect  them,  as  here  the  uses  o£  the  marriage  settlement,  and  the 
subsequent  purchaser  without  notice  can  no  ways  gain  the  benefit 
of  it.  adly,  That  where  it  is  so  assigned  upon  an  express  trust  to 
attend  the  inheritance,  it  is  become  so  annexed  to  that  inherit- 
ance, that  it  cannot  be  severed  from  it.  But  the  argument  is  not 
well  founded.  It  is  an  attempt  to  establish  a  new  distinction  be- 
tween a  term  attendant  upon  the  inheritance  by  express  declara- 
tion of  the  trust,  and  a  term  so  attendant  by  construction  or  judg- 
ment of  a  Court  of  equity.  No  authority  or  precedent  of  this 
Court  has  been  cited  10  warrant  this  distinction  \  and  the  only 
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case,  where  any  thing  of  that  nature  appears,  is  to  the  contrary.     1787. 
I  mean  that  of  Oxwick  and  Brockett,  in  the  Abridgment  of  Eq. 
Cos.  355.     How  authentic  that  report  is,  I  cannot  take  upon 
me  to  say,  for  the  decree  is  not  entered  in  the  register's  book,     *£**** 
and  the  minutes  are  so  imperfect  that  nothing  material  can  be   louohbt. 
collected  from  them,  except  that  there  was  an  assignment  of  a 
*  mortgage  term  to  attend  the  inheritance  in  the  case.     Let  us 
then  examine  the  grounds  of  this  difference. 

First,  It  was  urged,  that  where  a  term  appears  to  be  assigned 
expressly  to  attend  the  inheritance,  it  is  notice  to  a  purchaser  or 
mortgagee,  that  there  are  some  limitations  of  the  inheritance  to  be 
protected  by  it;  and,  if  so,  the  purchaser  or  mortgagee  takes  his 
assignment  of  it  with  notice.     But  I  take  this  to  be  a  mistake. 
It  is  notice  of  nothing,  but  that  there  is  an  inheritance  to  be  pro- 
tected, and  that  the  term  is  attendant.    And  it  does  by  no  means 
imply,  that  the  inheritance  is  settled  or  bound  by  special  limita- 
tions; for  a  satisfied  term  may  be,  and  often  is,  assigned  to  attend 
an  inheritance  in  fee-simple,  as  well  as  a  fee-tail,  or  an  estate 
carved  out  by  particular  uses  and  limitations.    It  therefore  gives 
notice  to  a  purchaser  of  nothing  but  what  he  had  notice  of  by 
the  deeds  making  out  the  title  to  the  fee.     In  this  respect  it  is 
just  the  same  as  where  the  trust  to  attend  the  inheritance  is  con- 
structive or  implied.   Indeed  if  the  trust  be  declared  to  attend  the 
freehold  and  inheritance,  as  limited  or  settled  by  such  a  deedt  or  to 
protect  the  uses  of  such  a  settlement l,  as  is  sometimes  done,  that  will 
be  notice  of  the  deed  or  settlement,  and  consequently  of  all  the 
uses  of  it,  and  the  purchaser  is  bound  to  find  them  out  at  his  peril. 
And  I  look  upon  this  to  have  been  the  ground  of  the  mistake. 
Secondly,  It  was  argued,  that  a  term  expressly  assigned  to  at* 
tend   the  inheritance,  is  so  connected  with  it  that  it  will  go 
along  with  all  the  uses  and  interests  devised  out  of  that  inhe- 
ritance for  a  valuable  consideration.    That  where  a  new  con- 
veyance is  made  of  it  for  a  valuable  consideration,  the  trust  of 
the  term  will  immediately  follow  it,  and  the  trustee  will  become 
a  trustee  for  the  new  use.    That  so  it  was  here  upon  the  first 
mortgage  made  to  the  plaintiff,  Mrs.   Willougbby,  by  the  de- 
fendant her  son,  and  the  surviving  trustee,  Skyllmg,  could  not 
alter  the  trust.     I  agree  that  it  will  be  so  against  the  grantor  in 
that  new  conveyance  of  the  inheritance,  and  his  heirs,  and  all 
persons  claiming  from  him  as  volunteers^  or  with  notice.     So  it 
is  in  all  cases  where  the  owner  creates  a  new  estate,  use,  or  in- 
cumbrance! 
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1 7S7.  cumbrance,  out  of  the  inheritance,  or  a  charge  upon  it ;  confesses 
-  a  judgment,  or  a  statute  staple,  isV.  The  trust  of  an  attendant 
term  is  affected  with  it  in  like  manner  as  the  inheritance  u  as 
against  the  grantor  and  his  heirs  ;  and  the  purchaser  or  incum- 
brancer will  receive  the  benefit  of  it  in  this  Court.  But  when  a 
new  purchaser  for  a  valuable  consideration  comes  in  without  m- 
tice9  and  with  all  the  qualifications  which  I  have  before  men. 
tioned,  and  gets  an  assignment  of  the  term,  he  comes  mi**  dif- 
ferent degree ;  and,  as  he  is  innocent,  and  has  paid  or  given  the 
value,  and  has  got  the  law  with  him,  how  can  a  Court  of  equity 
take  it  from  him,  without  contradicting  all  their  rules  ?  This 
subsequent  purchaser,  having  no  notice,  stands  as  against  the  prior 
purchaser  or  incumbrancer,  but  in  the  common  ease. 

Thirdly,  It  was  objected  further,  that  this  is  to  sever  the 
tru&t  of  the  term  from  the  inheritance,  and  to  leave  the  tide 
of  the  inheritance  to  go  one  way,  and  the  trust  of  the  term 
another  way.  That  this  was  not  in  the  power  of  the  owner 
of  the  inheritance  after  his  first  conveyance,  nor  of  the  trustee, 
nor  of  both  joining  together.  It  is  not  necessary  here  to  enter 
into  the  discussion  of  all  the  cases,  wherein  a  term  once  attend- 
ant upon  the  inheritance  may  be  disannexed,  and  be  turned 
into  a  term  in  gross.  It  is  certain  that  it  may  be  done  at  say 
time  by  the  absolute  owner  of  the  inheritance ;  and  so  it  b 
admitted  by  Serjeant  Mayuord,  in  his  argument  of  the  Dake 
of  Norfolk9*  case  la) ;  or  it  may  be  made  to  become  a  term  m 
gross  upon  a  contingency,  according  to  the  resolution  of  that 
case.  But  here  is  no  question  of  severing  or  iitanmeocmg  ;  for  the 
defendant  Cripps,  the  second  mortgagee  of  the  fee,  claims  the 
term  as  attendant  upon  the  inheritance  in  him.  In  this  Court, 
had  he  come  in  without  notice,  he  must  be  considered  as  a 
purchaser  of  it,  pro  tanto,  by  his  mortgage.  He  contracted  for 
the  security  of  the  inheritance,  and  paid  his  money  for  it;  and 
though  he  had  the  misfortune  ignorantly  and  innocently  to  take 
a  defective  title  to  that  inheritance,  still  it  is  the  thing  he 
bought,  and  desires  to  protect.  If  this  were  otherwise,  it 
would  prevent  every  puisne  mortgagee  or  purchaser,  who  has 
got  an  assignment  of  an  attendant  term,  from  making  use  of  it  in 
his  defence.  The  argument  was  enforcod  by  saying  that  k  will 
put  it  in  the  power  of  a  trustee  of  such  an  attendant  term  to 
prefer  which  of  several  incumbrancers  he  pleases,  by  assigning  it 
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over;  and  chat  this  he  can  no  more  do  than  a  trustee  to  preserve  1767. 
contingent  remainders  can  be  allowed  in  this  Court  to  join  to  de- 
stroy them.  But  this  reasoning  answers  itself;  for  I  take  it  to  be 
just  upon  thfe  same  foot  as  the  cpse  of  a  trustee  to  preserve  con-  mgaima 
tinge*  remainders.  If  such  a  trustee  join  in  a  conveyance  to  a  LQVQ^MTt 
purchaser  for  a  valuable  consideration,  a  id  the  purchaser  has  notice 
ofihmt  trusty  the  latter  is  affected  with  the  trust,  and  shall  be  de- 
creed to  reconvey  the  estate  to  the  old  uses.  But  if  the  purchaser 
tomes  in  bona  fide,  and  has  t#  «<***>  he  shall  retain  the  estate,  but 
the  trustee  shall  make  satisfaction  for  his  breach  of  trust*  in  de- 
stroying the  contingent  remainder*  It  is  just  the  same  here*  if 
the  puisne  purchaser  or  mortgagee  has  notice  of  the  prior  purchase 
or  incumbrance,  he  shall  not  avail  himself  of  the  assignment  of 
the  term,  but  shall  be  decreed  to' reconvey,  or  procure  it  to  be 
reconvcyed.  If  he  had  no  notice  he  must  retain  it;  but  if  the 
trustee*  who  joined  in  the  assignment,  had  notice  of  such  prior 
purchase  or  incumbrance,  his  conscience  was  affected  by  the  trust ; 
it  was  a  breach  of  trust  in  him ;  and  he  ought  to  be  decreed  ta 
make  satisfaction.  This  in  my  opinion  is  what  equity  would 
demand. 

Togo  *  step  further— see  to  what  an  extent  this  doctrine  would 
go,  if  it  were  once  admitted.  It  would  make  the  assignment  of 
such  an  attendant  term  to  a  purchaser's  own  trustees,  named  on 
his  behalf,  to  protect  him  against  nothing.  The  trust  arising 
from  the  attendancy  is  to  protect  against  mesne  incumbrances, 
that  is  to  say,  mesne  between  the  creation  of  the  term,  and  the 
assignment  of  it,  or  the  use  that  is  made  of  it.  But  if  it  be  al- 
lowed  that  wherever  there  is  a  conveyance  made,  or  a  charge  or 
incumbrance  created  upon  the  inheritance  for  a  valuable  considera- 
tion, that  draws  after  it  so  much  of  the  trust  of  the  term  (as  it 
really  does),  and  that  therefore  a  puisne  purchaser  Or  mortgagee, 
britfytut  notice,  taking  an  assignment  of  it,  takes  it  still  bound  by 
the  derivative  trust,  such  puisne  purchaser  or  mortgagee  can  ne- 
ver be  safe)  and  whether  he  had  notice  or  not  is  nothing  to  the 
purpose  t  for  by  this  doctrine  it  is  still  open  to  all  the  prior  in- 
cumbrances in  the  one  case  as  well  as  in  the  other. 

.  There  is  but  one  thing  behind,  which  deseryes  to  be  taken  no- 
tice of  under  this  head :  it  was  said  to  have  been  the  general  rule 
amongst  conveyancers  in  making  marriage  settlements,  of  con* 
veyance*  upon  purchases*  where  thoy  found  an  old  term  assigned 
upon  txprets  trust  to  attend  the  iaberita&ec*  not  to  disturb  K»  - 
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1)87.     or  take  any  new  assignment  of  it  to  trustees  named  by  the  pur- 
chaser, but  to  rely  upon  it  as  it  is.     I  have  inquired  of  a  very 
learned  and  eminent  conveyancer,  and  cannot  find  there  has  been 
<£*""*      any  such  general  rule.     If  there  had,  I  confess  it  would  have  been 
tovGHBT.  *ery  material,  as  in  my  lady  Radnor's  case.     It  is  true  that  Mr. 
John  Word  of  the  Temple,  who  was  considerable  in  that  branch 
of  business,  has  declared  it  to  be  his  opinion,  and  he  took  it  to  be 
so.     But  how  far  he  practised  so,  non  constats  and  if  he  did,  it 
would  not  make  a  general  rule,  which  is  the  point  to  be  inquired 
after.    To  reduce  it  to  reason,  it  must  be  taken  with  a  distinction* 
Where  an  old  term. has  been  assigned  upon  an  express  trust  to 
attend  upon  and  protect  the  inheritance,  as  settled  by  such  a  dtedf 
or  the  uses  of  such  a  settlement  described  or  referred  to  particularly, 
as  it  sometimes  happens,  and  the  conveyancer  is  satisfied  that 
those  uses  of  the  inheritance  have  never  been  barred  till  his  new 
settlement  or  purchase  is  made,  he  may  very  safely  rely  upoa 
it,  because  the  very  assignment  carries  notice  of  the  old  uses. 
Nay,  where  the  assignment  has  been  generally  in  trust  to  attend 
the  inheritance,  and  the  parties  approve  of  the  old  trustees,  they 
may  safely  rely  upon  it,  especially  in  the  cases  of  a  purchase  or 
mortgage,  where  the  title  deeds  always  are,  or  ought  to  be, 
taken  in  :  for  if  he  has  the  creation  and  the  assignment  of  the 
term  in  his  own  hands,  no  use  can  be  made  of  it  against  him. 
Such  instances  as  these  may  account  for  the  practice  in  many 
cases,  but  cannot  constitute  a  general  rule. 

Much  was  said  under  the  head  of  inconvenience,  danger  to 
marriage  settlements,  and  to  prior  purchases  fairly  made.  Bat 
the  inconvenience  which  would  arise  on  the  other  hand,  of  break- 
ing in  upon  the  rule,  That  a  purchaser  for  a  valuable  consideration, 
without  notice,  shall  not  be  hurt  in  equity,  or  that  a  Court  of  equity 
shall  never  take  away  the  benefit  of  the  law  from  him,  will  balance 
all  those  arguments,  and  be  found  to  outweigh  them.  This  ruk 
in  equity  bears  an  analogy  and  conformity  to  several  rules  of  the 
common  law  relating  to  collateral  warranties,  non-claims,  and 
descents  cast,  which  are  only  the  wise  inventions  and  decisions 
of  the  law  to  protect  and  quiet  possessions* 

From  this  reasoning,  I  am  clearly  of  opinion,  upon  the  first 
point,  that  the  defendant  Cripps,  the  puisne  mortgagee,  would 
have  been  entitled  in  a  Court  of  equity  to  the  benefit  of  this  trust 
term  to  protect  his  mortgage,  both  against  the  marriage  settle* 
ttient  and  the  plaintiff  JanSs  first  mortgage,  in  6ase  be  had  no 
notice  of  either. 

I  may 
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I  may  seem  to  stand  in  need  of  some  excuse  for  being  so  long     1 787* 
upon  this  head,  since  at  last  my  decree  in  this  cause  will  not 


turn  upon  it,  but  merely  upon  th£  second  point     But  it  had   L00eH1T 
been  so  much  laboured  at  the  bar,  and  appeared  in  itself  to  be      'if'**' 
of  so  great  importance  to  titles,  that  I  thought  it  necessary  that    louohbt. 
my  opinion  upon  it  at  least  should  be  known,  and  that  the 
Court,  by  their  silence,  might  not  be  understood  to  counte- 
nance this  new  distinction,  which  had  been  set  up. 

The  second  question  is  a  particular  One,  and  arises  upon  the 
special  circumstances  of  this  case;  whether  the  defendant 
CrippSj  having  full  notice  of  the  matriage  settlement,  the  join- 
ture, and  the  portions,  and  consequently  not  being  entitled  to 
the  entire  absolute  benefit  of  the  legal  estate  of  the  old  term, 
can  be  preferred  to  the  plaintiff  Mrs,  Wilkughby,  even  as  to  her 
mortgage,  or  must  come  in  only  according  to  his  priority  in 
order  of  time.  Upon  this  point  I  am  of  opinion  that  he  must 
come  in  only  according  to  his  priority  in  order  of  time*  My 
reasons  are  two : 

First,  he  has  not  the  legal  estate  of  the  term  in  himself  \  nor 
has  he,  as  this  case  is  circumstanced,  the  best  or  preferable  right 
to  call  for  that  legal  estate.  Secondly,  I  cannot  say  that  he  took 
his  mortgage  clearly  bond  fide  in  this  case. 

Consider  how  the  right  would  have  stood  as  between  the  plain- 
tiff Mrs.  Willoughbj*  mortgage  and  the  defendant  Cripp's  mort* 
gage,  in  case  there  had  been  no  assignment  of  the  old  term  to  a 
new  trustee  for  Cripps,  but  the  legal  estate  had  remained  in 
Skyl/ing,  the  surviving  trustee  in  the  first  assignment*  to  attend 
the  inheritance.     In  that  case  it  would  have  been  most  plain 
that  Mrs.  Willougbbfs  mortgage  should  have  been  preferred. 
Wherever  the  legal  estate  is  standing  out,  either  in  a  prior  in- 
cumbrancer, or  in  such  a  trustee  as  against  whom  the  puisne  in- 
cumbrancer has  not  the  best  right  to  call  for  the  legal  estate,  the 
whole  title  and  consideration  is  in  equity,  and  then  the  general 
maxim  must  take  place,  qui  prior  eit  tempore potior  est  jure.     And 
this  is  the  last  point  expressly  determined  by  Sir  Joseph  JekyU in 
the  case  of  Brace  and  the  Duchess  of  Marlborough)  2  P.  Wms* 
495 .     His  words  are,  "  In  this  case  it  appears  that  a  puisne  in- 
"  cumbrancer  bought  in  a  prior  mortgage,  in  order  to  unite  the 
"  same  to  the  puisne  incumbrance ;  but  it  being  proved  that  there 
u  was  a  mortgage  prior  to  that,  the  Court  clearly  held  that  the 
. "  puisne  incumbrancer,  where  he  bad  not  gotten  a  legal  estate,  or 
«  where  the  legal  estate  was  vested  in  a  trustee,  could  then  make 

«« no 
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counsel  previous  to  the  lending  of  hi*  money.    This  is  against     1787. 
conscience,  and  is  a  badge  of  an  indirect  and  collusive  intention.  — 

For  these  reasons  I  am  of  opinion  that  the  defendant  Cripps  J^^UY 
wants,  and  stands  devested  of,  two  ingredients  necessary  to  en-  «£"* 
title  himself  in  equity  to  the  protection  of  this  whole  term 
against  the  plaintiff,  that  is  to  say,  a  clear  bona  fides,  and  the  first 
mid  best  right  to  call  for  tie  legal  estate,  and  therefore  that  he  can 
come  in  only  according  to  the  order  of  time,  which  is  posterior 
to  the  jointure,  the  portions,  and  the  plaintiff's  mortgage. 

Decreed  i  The  proper  accounts  to  be  taken  of  principal  and 
interest ;  a  sale  of  the  estate ;  and  application  of  the  money 
arising  by  the  sale;  and  the  mortgagjto  the  plaintiff  the  widow 
to  be  preferred  to  the  mortgage  to  the  defendant  Cripps,  accord- 
ing to  its  priority  in  time. 


The  King  against  The  Inhabitants  of  Margam.       Mayififc. 

r  j^HE   paupers,   John  Thomas  and   Barbara  his  wife,  were  An  order  of 

removed  from  Langunwd  to  Margam,  both  &  Glamorgan-  Idling' 
shire,  by  an  order  of  two  justices,  in  which  they  adjudged  that  th" thc 
the  paupers  were  last  legally  settled  in  the  parish  of  Margam  by  settled  at 
virtue  of  a  certificate,  bearing  date  thc  I  st  of  May  1741,  under  ^"^JJ]5* 
the  hands  and  seals  of  L.  Ruff  churchwarden,  and  H.  Thomas  cat*,  was 
overseer  of  Margam,  and  A.  Powell  and  S7  Williams  justices  of  the  sessions 
the  peace,  and  attested  by  two  witnesses.  The  parish  of  Margam  on  *** 

*  w  '  *  °         merits;  on 

appealed  to  the  next  Sessions  at  Glamorgan,  where  the  order  was  its  being  tu- 
affirmed  on  hearing  the  merits.    These  orders  being  removed  J^[Jthat 
here  by  certiorari,   this  Court  in  Hilary   1786,  directed  the  thecertifi- 
Sessions  to  state  the  number  of  overseers  and  churchwardens  of  signed  by  a 
Margam  at  the  time  of  granting  the  certificate.     In  answer  to  ^°£ty  ?* 
this  rule  the  Court  of  Sessions  represented  to  the  Court  of  King's  wardens  and 
Bench  that  they  could  not  state  the  same  without  proceeding  to  XthTsCoun: 
examine  witnesses  on  both  sides,  which  they  did  not  conceive  quashed  the 
themselves  authorized  to  do  without  thc  further  directions  of  Thh  Court 
thc  Court  of  King's  Bench,    In  Hilary  1787,  the  Court  of  £^ 
King's  Bench  ordered  the  Court  of  Sessions  to  examine  into  inquire  into 
and  certify  the  number  of  churchwardens  and  overseers  of  the  \?^^1 
poor  at  the  time  of  giving  the  certificate  m   1 74 1 ;  and  to  doubtful  on 
examine  and  near  such  evidence  as  should  be  produced  by  the  order  of  re- 
par  ties  to  those  facts;  to  this  rule  the  justices  returned,  that  at  {jJJJJ"J[  ST 
the  time  of  giving  the  certificate  there  were  two  overseers  and  Sessions 
four  churchwardens  ia  Margam.  caw  for °t he 

_        ,     opinion  of 
8  A  rule  the  Court 
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1787.         A  rule  having  been  obtained  to  shew  cause  why  the  order  of 

*■ Sessions  should  not  be  quashed, 

Tm£!i>0       Ptumer  shewed  cause.     Although  the  certificate  granted  by 
The  inhabi-  the  parish  of  Margam  1 74 1 1  which  now  appears  to  be  Toid 
Maroam.  fr°m  *he  circumstances  of  its  not  having  been  signed  by  a 
majority  of  the  churchwardens  and  overseers,  was  the  only 
evidence  before  the  justices  who  made  the  original  order  of 
removal,  yet  it  does  not  follow  that  the  Sessions  did  not  hear 
any  other  evidence  on  which  their  decision  was  founded.    And 
as  it  appears  by  the  case  that  the  Court  of  Sessions  confirmed 
the  order  on  bearing  tie  merits,  it  must  now  be  presumed  that 
they  heard  other  evidenc?  with  respect  to  the  settlement  of  the 
paupers  in  Mar  gam.     But  if  that  presumption  cannot  be  made, 
the  Court  will  send/ the  case  down  to  the  Sessions,  in  order 
that  it  may  be  stated,  whether  or  not  they  decided  solely  on  the 
certificate  itself.     But  at  all  events,  if  this  Court  should  fed 
themselves  bound  to  quash  the  order  of  Sessions,  it  may  be 
done  without  prejudice  to  any  future  order  of  removal,  as  this 
is  an  objection  to  the  form,  and  not  to  the  substance,  of  die 
order.    Otherwise  it  will  be  doing  manifest  injustice  to  die 
parish  of  Langunwd,  since  this  order,  if  quashed  generally, 
will  be  for  ever  conclusive  as  to  them. 
Lane,  contra,  was  stopped  by  the  Court* 
Ashhurst,  J.     As  it  is  extremely  clear  that  the  Court  of 
Sessions  have  Ho  power  to  make  an  original  order  of  removal, 
this  question  must  depend  on  the  validity  of  the  order  of  die 
two  justices ;  if  that  be  bad  in  substance,  the  Court  of  Sessions 
cannot  amend  it ;  for  that  would  be  to  make  a  new  order.  Now 
the  original  order  adjudges,  that  the  paupers  were  last  legally 
settled  at  Margam  by  virtue  of  a  certificate,  which  was  signed  by 
only  one  churchwarden  and  one  overseer:  it  appears  on  in- 
quiry that  at  the  time  of  granting  the  certificate  there  were  four 
churchwardens  and  two  overseers  in  Margam,  so  that  in  fact  h 
was  not  signed  by  a  majority  of  them  as  the  statute  directs ;  the 
certificate  therefore  is  an  absolute  nullity.    Then  the  order  of 
justices  was  confirmed  by  the  Court  of  Sessions,  without  any 
adjudication  that  Margam  was  the  last  legal  place  of  settlement 
of  the  paupers.  But  even  supposing  that  the  Sessions  did  in  fact 
hear  any  other  evidence  than  that  which  respected  the  certificate, 
and  founded  their  decision  upon  such  evidence,  that  would  be 
to  make  an  original  order  of  removal ;  but  they  were  not  war* 
ranted  in  inquiring  into  any  other  question  than  this,  whether 

the 
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the  order  of  the  two  justices  was  good  or  not.     As  to  the  con-      1787. 
sequences  of  quashing  this  order  generally,  we  cannot  depart  — — 
from  the  common  rule, 'and  add  that  it  shall  not  prejudice  any     Jgmi^st 
future  order  of  removal.  T^  M**- 

taots  ox 

(a)  Grose,  J.  When  this  case  first  came  before  the  Court,  the  Maroam. 
only  doubt  was,  whether  the  certificate  was  signed  by  a  majority 
of  the  churchwardens  and  overseers  of  Margant;  it  now  appears 
by  the  re-statement  of  the  case  that  there  were  four  church- 
wardens and  two  overseers  in  Margam  at  the  time  when  this 
certificate  was  granted  5  therefore  as  it  was  signed  by  only  one 
churchwarden  and  one  overseer  it  is  undoubtedly  bad.     In  the 
original  order  of  removal,  it  was  adjudged  that  the  paupers  were 
last  legally  settled  at  Margam  by  virtue  of  the  certificate.     1  hen 
the  question  is,  Whether  that  order  is  right  ?  but  it  cannot  be 
supported  since  the  certificate  which  was  the  foundation  of  it  is 
void.    If  the  certificate  had  been  good,  it  would  have  been  con- 
clusive evidence  of  the  settlement  at  Margam.    The  certificate 
not  being  good  on  account  of  its  not  being  signed  by  a  majority 
of  the  churchwardens  and  overseers,  the  paupers  may  have  gain- 
ed a  subsequent  settlement  in  any  other  place  \  and  the  inquiry 
before  the  order  of  removal  should  have  been,  whether  they  had 
gained  any  other  settlement,  or  whether  they  were  settled  at 
Margam  by  any  other  means.    But  this  adjudication  is  that  they . 
were  settled  at  Margam  by  virtue  of  the  certificate^  and  therefore 
the  order  of  Sessions  which  confirmed  the  original  order  must 
be  quashed.  As  to  the  question,  Whether  or  not  this  order  will 
be  conclusive  against  the  parish  removing?  it  may  be  doubtful  % 
at  present  I  give  no  opinion  about  it.     The  order  does  not  say 
generally  that  the  paupers  were  last  legally  settled  at  Margam: 
but  only  that  they  were  settled  there  by  virtue  of  the  certificate. 
But  if  the  order  be  conclusive  against  them,  it  is  the  consequence 
of  their  own  negligence  in  not  taking  care  that  the  certificate  was 
properly  signed.    However,  in  all  probability  the  paupers  have 
gained  a  subsequent  settlement  in  some  other  place  where  they 
may  have  resided  under  the  idea  of  the  certificate  being  good. 

Rule  absolute. 

* 

{0)  Mr.  Justice  BulUr  wa*  sitting  the  whole  of  this  day  at  Guildhall. 
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1787. 
"  The  King  against  Tbe  Inhabitants  of  Sulgrave. 

If  a  servant    i"V*  a  rU*C  t0  8*ICW  CaU8e  W^?  aI1  °t^€t       ^€SSK}ns  So0*"1  ^^ 

be  hired  and  V-^  j^  quashed,  it  appeared  that  the  pauper  had  been  removed 
7J£emfato  from  Cbipping-<wardcn  to  Sulgrave,  and  that  the  justices  at  the 
ffj^""  Sessions  had  confirmed  the  order,,  subject  to  the  opinion  of  this 
and  before     Court  oh  the  following  case. 

tojte"*'  The  pauper,  subsequent  to  his  gaining  a  settlement  at  SW- 
master  offer  grave*  was  hired  the  latter  end  of  November  1 785,  to  ^baar  Witt 
fromAf™6-  of  Wormleighton  till  Michaelmas  then,  next,  at  6£  10*.  wages. 
<m/-ww  for  a  Two  or  three  days  before  Michaelmas,  the  master  offered  him  tbe 

year  at  cer-  * 

tain  wages,  like  sum  for  the  year  ensuing,  which,  the  pauper  did  not  think 
doe^not  ^  sufficient.  On  Michaelmas  day  the  nmstes  ©flexed  him  seven 
agree,  but  guineas,  suid  they  had  agneed  fos  wages  all  but  the  expense  of 
the  home  washing.  The  servant  had  ao  intention  of  leaving  hm  master, 
coLddW-  ani*  ^e  b^cved  ^s  master  had  no  intention  of  patting  with  hiou 
uxMiebad-  He  continued  in  his  master's  house,,  and  did*  what  wad  to-  be 
ing'aTusuIl,  done  as  usual*  but  without  any  obligation ;,  lodgpd  at  his  mas- 
and  then  ter's  house,  and  did  not  remove  any  of  hi*  slothes*  op  offer  him- 
offer  and-  self  to  any  other  master,  nor  did  his  masses  seek  after  another 
of  th^  yean  scn*ant*  Hc  thought  himself  at  liberty  to  hove  left  his  master 
the  service  if  any  better  hiring  had  ofiered.  He  did  not  agree  with  his 
Utter  hiring  master  on  this  day  -r  but  the  day  nest  hot  one,  being;  tbe  second 
commences   day  after  Michaelmas y  the  pauper  agreed  m  accept  die  seven 

on  the  Afi-         *  *         .r;        •"*«  . 

cbaeimat      guineas  as  before  offered  him.  to*  the  year  ensuing. 

may  be*  ^te  ^  not  tM?cct  ***  h**  wages  were  to  be  doe  on  the  fol- 

coupied        lowing.  Michaelmas^  but  at  the  expiration  of  the  yeas  from  the 
former  ser-    day  he  agreed  with- bis  master  toaceept  the  seven  guineas ;  and 
^ve'a^tV0  he  continued  in  the  service  till  the  Whitsuntide  following, 
dement.  Golly,  in  support  of  the  order  of  Sessions,  contended  that  the 

two  services  at  Wormleighton  could  not  be  coupled  because  there 
was  a  chasm  for  a  day.  This  question  depends  upon  the 
construction  o£  the  8  &  9  7F.  3,  £.  30.  which,  being  an  expla- 
natory statute^,  cannot  be  extended  beyond  the  words  of  it.  Al- 
though  it  has  been  determined  that  a  servant  may  gain  a  settle- 
ment by  hiring  and  serviee  under  that  statute  if  he  continue  in 
the  same  service  during  a  year,  though  it  be  not  performed  under 
the  same  hiring,  yet  the  Court  has  always  been  strict  in  requiring 
a  continuation  of  the  same  service.  And  if  there  be  an  inter- 
ruption between  two  services  even  for  an  instant,  they  cannot 

be 
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be  joined  for  the  purpose  of  giving  the  servant  a  settlement.  In     IT*7* 
the  case  of  the  King  *.  Fif*head(a),  where  the  pauper,  after 


quitting  his  master's  service,  returned  on  the  same  day  and  eater-     ag^Jf* 
ed  into  a  new  contract,  k  was  holden  to  be  no  discontinuance  Sox**a.vs*. 
of  the  service,  because  there  can  be  no  fraction  of  a  day.     But 
in  Wlsbford  v.  Bretford{b\  where  die  servant  returned  to  h» 
master  the  day  after  be  had  left  his  service  and  made  a  new 
agreement,  it  was  determined  that  the  pauper  did  not  gam  % 
settlement,  because  there  was  an  interruption  between  the  two 
services.    It  appears,  therefore,  that  the  party  must:  he  in  the 
capacity  of  an  hired  servant  during  the  whole  period  of  a  year. 
New  it  is  stated  in  this  case  that  on  Michaelmas  dzy  the  pauper 
did  not  agree  with  his  master,  but  the  next  day  but  one  after- 
wards he  did ;  so  that  he  was  not  in  the  capacity  of  an  hired 
servant  the  day  after  Michaelmas  day.  And  though,  he  continued 
to  work  for  Ms  master  during  that  interval,  yet  the  service  of 
that  time  was  not  of  such  a  nature  as  could  be  joined  with  the 
preceding  and  subsequent  ones ;  for  the  pauper  served  that 
time  without  any  obligation  \  and  fairings,  which  are  not  ejus** 
dem  generis^  cannot  be  coupled  (r).    The  agreement  on  the 
Michaelmas  day  cannot  be  considered  to  be  oondtional  m  the  first 
instance,  so  as,  to  become  absolute  by  a  reference  from  the  time 
when  the  contract  was  completed;  because  it  is  expressly  stated 
that  they  did  net  Agree  at  that  time.  As  to  the  pauper's  having  no 
intention  of  leaving  his  master,  it  has  been  repeatedly  determined 
that  the  apprehension  of  tb*  pauper  is  perfectly  immaterial  (rf)c 
I>ay*el&>  «*&&>  insisted  that  alt  the  requisites  of  the  statute 
were  compfied  with,  because  there  wasa  hiring  for  a  year  and  a 
service  for  a  yea?.  It  cannot  be  said  that  there  was  any  dbceu- 
tinuance  of  the  services,  because  the  case  states  that  the  pauper 
did  not  depart  from  his  master's  service:  He  not  only  continued 
in  the  service,  but  he*  hod  no  intention  of  leaving  ky  neither  had 
the  master  any  intention  of  turning  him  away.  The  pauper  did 
not  cease-  to-  continue  hi  his  masters  service,  because  the  contract 
was  not  completed  till  the  second  day  after  Michaelmas*  since  it 
is  stated  that  he  was  in  actual  service  and  worked  (hiring  that 
interval.  And  supposing  no*  new  contract  at  aH  had  been  madey 
the  servant  might  have  maintained  an  action  against  the  master 
for  fnVservice  on  a  quantum  meruit*     All  those  cases,  where  the 
services  have  net  been  coupled,  have  turned  on  a  discontinuance 
of  die  service.     In  the  King  v.  Fifrheod>thm  reaUy  was.  an  ah- 

(<r)  Burn  S.  C.  Ii6.  Bott.  193.    (#)Jt*.  fjo.    (*)  Burr.  $.  C.  380.    (</)  CaUtc.  81. 

sence, 
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1787.     sence,  for  the  servant  went  away;  and  even  there  the  Court 
held  'it  was  no  discontinuance.     And  as  to  the  case  of  Wish- 


11£rikrf0  fa*  y%  Brctfbrd,  there  was  clearly  a  discontinuance,  for  the 
Sulgravk.  servant  w«nt  away  and  actually  left  the  master's  service. 

Ashhurst,  J.     I  think  this  was  a  good  service  in  Worm- 
leighton  according   to  the  authority  of  all  the  cases  cited.     AH 
that  the  statutes  require,  is  that  there  shall  be  a  hiring  for  a 
year,  and  a  continuance  in  the  same  service  for  a  year.     Nov 
the  case  states  that  in  November  1785  the  pauper  was  hired  to 
serve  till  the  Michaelmas  following;  that  two  or  three  days 
before  Michaelmas  the  master  offered  him  the  same  wages  for 
the  next  year ;  that  on  Michaelmas  day  he  offered  him  seven 
guineas,  and  that  on  the  second  day  after  Michaelmas  the 
pauper  agreed  to  accept  the  seven  guineas  which  had  been  be- 
fore offered  :  It  is  further  stated  that  the  pauper  had  no  inten* 
don  of  leaving  his  master;  and  that  he  did  all  his  master's  work 
as  usual.    And  though  he  thought  himself  at  liberty  to  leave 
his  master's  service  on  the  Michaelmas  day,  and  that,  when  he 
agreed  with  his  master  the  second  day  after  Michaelmas^  he  con- 
sidered that  the  year  was  to  be  computed  from  that  day,  yet  there 
was  a  good  hiring  and  service  for  a  year.  If  so,  the  only  question 
is,  Whether  there  was  any  discontinuance?  It  appears  from  the 
case  that  there  was  not ;  for  the  servant  continued  in  the  same 
capacity;  he  did  his  work  as  usual ;  and  if  he  had  continued  to 
serve  for  half  a  year  without  entering  into  any  new  contract,  he 
would  have  been  entitled  to  a. compensation  for  such  service ;  the 
law  would  have  implied  that  he  continued  under  the  former  agree* 
ment,  and  would  have  measured  his  damages  by  his  former  wages. 
Then  he  must  be  taken  to  have  been  in  the  capacity  of  a  hired 
servant  during  that  time.    This  is  like  the  case  of  the  King  v. 
Croscombe(a):  There  the  pauper  was  hired  to  Doctor  L*cy>  who 
lived  in  St.  Andrew? %  for  a  year,  and  he  continued  with  his  master 
a  quarter  of  a  year  longer  without  coming  to  any  new  agree- 
ment, when  he  removed  with  his  master  into  the  parish  of  St, 
Cuthbert,  where  he  continued  six  months.    There  was  a  suffi- 
cient continuation  in  the  same  service  so  as  to  give  the  servant  a 
settlement  in  St.  Cutbbert.   In  that  case  the  servant  was  as  much 
at  liberty  to  quit  his  master's  service  after  the  first  year,  as  the 
pauper  in  this  case  was  on  the  Michaelmas  day,  and  it  might  as 
well  have  been  said  that  in  that  case  there  was  not  a  continuance 
of  the  same  service :   But  there  the  pauper  gained  a  settlement 

(a)  Burr.  S.  G.  Srf- 

6  bf 
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by  his  service  in  St.  Cuthberf.    The  cases,  which  were  cited,  do     1787. 
not  apply ;  for  one  was  determined  on  the  ground  of  there  being  — - 
no  fraction  of  a  day ;  and  in  the  other  there  was  a  total  disconti-       *  ^  * ° 
nuance  of  the  service;  and  though  the  service  was  only  disconti-      SoL- 

OR  AVE* 

nued  for  a  day,  it  could  not  be  coupled  with  the  subsequent  one 
so  as  to  give  the  pauper  a  settlement. 

Grose,  J.  I  agree  with  the  counsel,  who  argued  against  the 
rule,  that  two  services  cannot  be  joined  if  there  be  a  chasm 
between  them,  or  if  they  be  not  ejus  dent  generis :  But  in  the  pre- 
sent case  there  was  no  chasm,  and  the  services  were  ejusdem  ge- 
neris. First,  as  to  the  supposed  interruption :  It  is  stated  that 
the  pauper  was  hired  from  November  till  the  Michaelmas  fol- 
lowing, and  that  on  the  Michaelmas  day  his  master  offered  him 
seven  guineas  for  the  next  year,  which  he  did  not  agree  to  ac- 
cept till  the  second  day  after  Michaelmas:  But  I  think  that  the 
moment  he  agreed  to  take  the  seven  guineas  he  consented  that 
the  year  should  commence  from  the  Michaelmas  day  when  the 
offer  was  first  made.  Then  as  to  coupling  the  services:  It  was  de- 
termined soon  after  the  passing  of  the  statute  of  8  &  9  W.  3.  r.  30. 
in  the  case  of  the  King  v.  the  Inhabitants  of  South  Moulton  (a), 
that  a  service  for  half  a  year  under  a  hiring  for  a  year  might  be 
joined  with  a  service  for  another  half  year  under  a  hiring  forhalf  a 
year, because  they  were  ejusdem  generis:  So  here  the  first  hiring  and 
service  from  November  till  the  Michaelmas  following  may  be  coupled 
with  the  subsequent  one,  as  they  are  both  of  the  same  nature. 

Rule  absolute. 

(a)  X  Lord  Raym.  4*6. 


D 


Foster  against  Taylor.  Satmrday, 

May  19th. 

EBT  on  bond  ;  pleas,  non  est  factum  ;  solvit  post  diem ;  and  in  debt  on 

bond,  the 
U8UI7«  Court  upon 

Balguy  had  obtained  a  rule  to  shew  cause  why  the  venue  should  the  applica- 
npt  be  changed  from  London  to  Lincoln,  on  the  ground  that  the  defcndant 
plaintiff's  and  the  defendant's  witnesses  lived  in  Lincolnshire.      will  change 

.,.,..,,     thevrnueto 

Wood  shewed  cause ;  and  observed,  that  it  was  the  invariable  the  place 
practice  of  the  Court  not  to  change  the  venue  in  these  actions,  ^"J^j. 
unless  some  special  ground  were  laid;  and  that  a  suggestion  that  the  ««,  aud  the 

witnesses  lived  in  the  country  had  never  been  deemed  a  sufficient  ^ide. 
reason  to  form  an  exception  to  the  general  rule.     From  the  na-  ltB-  *  p- 
ture  of  the  defence  to  this  action,  there  could  not  be  many  wit- 
Vol.  I.  3  F  nesses. 
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—  issue  being  joined,  and  the  cause  stani 

Fo,T"    at  the  sittings  after  term. 

Tatloi.        On  the  defendant's  undertaking  to 

nity  Term,  and  not  to  bring  a  writ  of 

The  Court  said,  that  when  a  serious 

be  made,  it  was  reasonable  to  granl 

similar  grounds. 


(a)  Bmii  adrninHmtri*  v.  Matte,  Tr.  11  G. 
Pleas,  nan  eit  fait**,  and  a  let-off;  Such  in  a|T 
Htrraih,  M.  11  G.  3.  B.  Ft.  Debt on  bond.  A 
fcoue  into  LmciAin,  on  the  ground  that  the  di 
offer  to  admit  the  eaecution  of  the  bond ;  but  the  I 
in  tliekt  v.  GtJfrty,  E.  13  G.  3.  B.  R.  which  «u 
tunning  down  the  plaintiff1!  (hip,  Lata  rooted  to  1 
&ffM,  alleging  that  the  defendant's  witoetx*  lite 
■hewing  cause  that  the  plaintiff*!  witncnci  lived  : 
■aid,  that  the  venue  in  such  action*  could  Dot  be 
nn  laid ;  that  the  reason  alleged  was  hot  sufficier 
venieni  to  the  defendant  to  try  the  came  in  Stffi 
plaintiff  to  try  it  in  Vatiibirt,  and  that  he  had  a  ri 
rule  was  discharge  if. 


MlJ  Hit 

A  bill  of 
MiMmx, 


Greek  against  1 

fyJBBShzd  obtained  a  rule  to  s 
""  Middlesex  {a),  which  was  filed 
reign  of  the  present  king,  should  not 
be  amended  according  to  the  truth 
again  as  of  Hilary  Term  25th  Geo.  3 
Btarcraft  shewed  cause;  and  insist 
amend  in  this  instance;  it  appearing 
bill  of  Middlesex,  to  amend  which  wj 
application,  was  a  matter  of  record. 
Raley  (i),  where,  after  a  verdict  foun 
murrer  argued  as  to  others,  an  applii 
fendant  to  withdraw  the  demurrers  ; 
«  The  Court  cannot  help  seeing  that 
"  fore  we  cannot  help  this:  I  wish  m 
"  seem  to  be  with  the  defendant" 
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Bulleh,  J:     In  Robinson  and  Raky,  the  application  was  to     1787. 
amend  the  pleadings,  which  was  the  act  of  the  parties.    But  the 


reasoning  of  that  case  does  not  apply  to  the  present ;  for  this  was       *"? 
a  mistake  of  the  defendant,  and  the  motion  if  only  to  amend  that   R*nnet. 
mistake  according  to  the  truth  of  the  case.    And  besides,  in  this 
case  there  is  something  to  amend  by,  namely,  the  praecipe;  which 
is  a  circumstance  by  which  the  Court  have  always  been  guided. 
There  is  a  distinction  between  amending  those  mistakes,  which 
are  occasioned  by  the  act  of  the  party,  and  those  which  are  oc- 
casioned by  the  act  of  the  clerk.     As  in  the  case  of  executors,  [x  Mar. 
if  the  clerk  enter  judgment  de  bonis  propriis  instead  of  de  bonis  al3'* 
testatoris%  and  error  is  brought,  this  Court  will  order  the  entry  to 
be  amended  even  if  the  record  be  sent  back  from  the  Exchequer 
Chamber.    Here  we  see  that  this  is  a  mere  mistake  of  the  at- 
torney, the  present  defendant. 

Grose,  J.  In  the  Court  of  Common  Pleas,  fines  and  recove- 
ries are  amended  every  day  upon  the  principle  tliat  there  is 
something  to  amend  by. 

Rule  absolute. 


Parker  against  Wells  in  Error. 

T  T  PON  a  writ  of  error  from  the  judgment  (a)  of  the  Court  15&  May, 
*^  of  King's  Bench,  the  following  questions  were  put  to  the  oJ^Pru. 
Judges  by  order  of  the  House  of  Lords. 

First,  Whether  the  finding  on  this  verdict  be  sufficient  where- 
upon to  give  final  judgment  ? 

Secondly,  If  the  finding  be  insufficient,  what  award  ought  to 
be  made  on  such  finding  ? 

Thirdly,  If  the  finding  be  sufficient,  whether  upon  such  find- 
ing the  plaintiff  in  error  appears  to  be  a  trader  within  the  true 
intent  and  meaning  of  the  statutes  concerning  bankrupts  ? 

The  Lord  Chief  Baron  Eyre  delivered  the  unanimous  opinion 
of  the  Judges  present  upon  the  first  question  in  the  negative ;  and 
upon  the  second  question  that  a  writ  of  venire  facias  de  novo  ought 
to  be  awarded;  whereupon  it  was  adjudged  accordingly  that  the 
Court  of  King's  Bench  do  award  a  venire  facias  de  novo. 

(«)  Ante,  4a 

3  F  a  Sutton 


784  CASES  in  EASTER  TERM,  &c 

1787. 

Sutton  against  Johnstone  in  Error. 

aid  May,    fT^HIS  cause  (a)  being  removed  into  the  House  of  Lords,  this 
&§m'.Pnc.  question  was  put  to  the  Judges  by  order  of  their  Lord- 

ships, What  judgment  or  other  award  ought  to  be  made  upon 
the  record  as  it  now  lies  before  the  House  i 

Mr.  Justice  Gould  delivered  the  unanimous  opinion  of  the 
Judges  present,  that  the  judgment  given  in  the  Exchequer 
Chamber  ought  to  be  affirmed;  whereupon  it  was  adjudged 
accordingly. 

(a)  Ante,  55a 


Lord  Mansfield^  Chief  Justice,  was  unable  to  attend  during 
the  whole  of  this  Term. 


THE  END  OF  EASTER  TERM. 


AN 


INDEX 


TO  THE 


PRINCIPAL    MATTERS 


IN  THE  FIRST  VOLUME. 


A. 

ABANDONMENT. 

/^V  WNERS  of  ships  are  not  en- 
•  V/  titled  to  abandon,  unless  at  some 
period  of  the  voyage  there  has  been 
a  total  loss.  And  where  the  jury 
have  found  only  an  average  loss,  oc- 
casioned by  the  perils  of  the  sea,  the 
Court  are  precluded  from  saying  there 
has  been  a  total  loss.  Cazelet  and 
Others  t.  St.  Barbe.  187 

2.  If  the  ship  arrive  safe,  the  circum- 
stance of  her  not  being  worth  repair- 
ing will  not  make  it  a  total  loss.      ib. 

3.  The  insurance  is  upon  the  ship  for  the 
voyage.  If  either  the  shifty  or  the  voy- 
age, be  lost,  that  is  a  total  loss.       ib. 

4.  Where  an  act  of  barratry  has  been 
committed  during  the  voyage,  as  by 
smuggling,  which  subjects  the  vessel 
to  forfeiture;  Query ,  How  far  the 
assured  may  abandon  ?  Lockyer  and 
Others  v.  Qfflej/.  252 

5«  On  a  wagering  policy  the  assured 
cannot  abandon.  Kulen  Kemp  v. 
Vigne.  304 

6.  When  the  assured  receive  intelli- 
gence of  such  a  loss  as  entitles  them 
to  abandon,  they  must  make  their 
election  in  the  first  instance ;  and  if 
they  abandon,  they  must  give  the 
underwriters  notice  in  a  reasonable 
time j    otherwise    they   waive    their 


right  to  abandon,  and  can  only  reco- 
ver as  for  an  average  loss.  Mitchell 
and  Others  v.  Edie.  608 

7.  Where  the  voyage  is  lost,  but  the  pro- 
perty is  saved,  the  owners  may  aban- 
don, ib. 

See  Barratry.  Insurance.  Ran- 
som-Bill. 

ABATEMENT. 

1.  The  four  days  allowed  for  pleading 
in  abatement  are  both  inclusive*  Jen- 
nings v.  Webb.  277 

2.  Every  plea  in  abatement  must  be 
pleaded  before  the  rule  for  pleading 
is  out,  and  cannot  be  pleaded  after  an 
imparlance ;  unlets  the  declaration  is 
delivered  so  late  in  term  that  the  de- 
fendant is  not  bound  to  plead  to  it  in 
that  term,  or  is  delivered  after  term  ; 
in  both  which  cases  the  defendant 
may  within  the  first  four  days,  inclu- 
sive of  the  subsequent  term,  plead  any 
plea  in  abatement  as  of  the  preceding 
term,  whether  a  rule  be  given  or  not, 
and  Sunday  is  one.  278  ' 

3.  The  plaintiff  may  sign  judgment  if 
the  defendant  plead  in  abatement 
after  the  four  days,  though  no  rule  to* 
plead  has  been  regularly  served; 
Brandon  v.  Payne.  689 

ABSENCE. 

See  Settlement  by  hiring  and-  ser- 
vice, 1,  2. 

ACCEPT- 
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ACCEPTANCE. 

Set  BitL  of  Exchange. 

Acceptance  of  Rent.     See  EVIDENCE,  3. 

ACCOUNT  STATED. 

See  Infakt,  1,2. 

ACTION  m  the  Cote. 

1.  Possession  alone  for  above  60  years 
of  a  pew  in  a  church  it  not  a  sufficient 
title  to  maintain  an  action  upon  the 
cue,  even  against  a  wrong-doer,  for 
disturbance  in  the  enjoyment  of  it ; 
bat  the  plaintiff'  mast  prove  a  prescrip- 
tive right,  or  a  faculty,  and  should 
claim  it  in  his  declaration  at  appurte- 
nant to  a  messuage  m  the  parish.  Stocks 
t.  Booth.  428 

2.  An  action  on  the  case  will  not  he  for 
a,  malicious  prosecution  before  a  naval 
court  martial,  for  an  offence  cogni. 
zable  therein.  Johnstone  v.  Sutton,  in 
Error,  Exch.  493 

3.  An  action  for  a  malicious  prosecution 
will  not  lie,  if  probable  cause  appear 
in  the  proceedings.  ih. 

4.  Malice,  and  the  want  of  probable 
cause,  are  both  necessary  to  support 
an  action  for  &  malicious  prosecu- 
tion, it- 

5.  An  action  on  the  case  for  delaying  to 
bring  an  officer  under  arrest  to  a  naval 
court-martial  will  not  lie ;  it  being  a 
military  offence,  and  the  defendant 
not  having  been  tried  for  it.     it.  548 

6.  Action  on  the  case  lies  for  malici- 
ously obtaining  or  executing  a  war- 
Tint  to  search  a  bouse  for  smuggled 
goods,  where  none  such  are  found. 
Cooper  and  Another  v.  Boot,  in  Er- 
ror. 535 

7.  An  action  on  the  case  lies  against  ■ 
governor  for  maliciously  suspending 
defendant  from  a  civil  office.  Suther- 
laadt.  Murray.  538 

ACTS  of  Parliament. 
Set  Statutes.     Trade,  5. 

ADMINISTRATOR. 

1.  Where  the  defendant  bound  himself 

at  administrator  to  abide  by  an  awatd 

to  be  made  touching  matters  in  dis- 


pute between  hia  intestate  and  ano- 
ther, and  the  arbitrators  awarded 
that  he,  at  administrator,  should  pay, 
&c  he  cannot  plead  pleat  adniwstra- 
vit  to  debt  on  the  bond ;  for  by  sub- 
mitting to  the  award  he  has  admitted 
assets.     Bony  r.  Ruth,  691 

See  Executor. 

ADMISSION. 
See  Copyhold.    Sdrrxmdbk. 
AFFIDAVIT. 

I.  To  hold  to  bail  mutt  in  general  be 
positive.     Sheldon  v.  Baier.  83 

J.  The  cases  of  assignees,  executors,  &c 
are  exceptions  to  chat  rule ;  and  they 
most  swear  at  to  their  belief  of  the 
debt.  H. 

3.  An  affidavit  to  hold  to  bail  on  the 
lottery  act,  27  Geo.  S.  e.  1.  should 
specify  the  nature  of  the  offence,  anil 
aver  that  the  defendant  hat  incurred 
the  forfeiture :  but  the  offence  need 
not  be  described  circumstantially:  not 
■t  the  plaintiff  obliged  to  swear  that 
the  defendant  is  indebted  to  hiro  to 
the  amount  of  the  penalty.  Davis  v. 
Ma%%ingki.  705 

4.  An  affidavit  to  hold  to  bail,  -  stat- 
ing a  promise  made  by  the  defendant 
executor,  Sec.  to  pay  a  legacy  of  100/. 
bequeathed  by  hit  testatrix,  and  con. 
fusing  assets  to  the  amount  of  280/. 
but  that  the  plaintiff,  not  receiving 
the  said  sum,  caused  several  apphes- 
tiont  to  be  made  to  tbe  defendant 
without  effect,  therefore  that  tbe  de- 
fendant was  indebted,  Est."  is  not  suf- 
ficiently positive.  Mackenzie  V.  Mac- 
hens.it.  7  IS 

3.  In  one  instance  the  Court  held  an  af- 
fidavit, "  that  the  defendant  was  in- 
debted to  the  plaintiff'  in  5000/.  for 
money  had  and  received,  and  feu 
which  he  had  not  accounted,"  to  be 
sufficient.  d. 

Set  Jury.    Practice,  7. 
AGENT. 

1.  An  officer  appointed  by  government 
treating  as  an  agent  for  tbe  public,  is 
not  liable  to  be  sued  upon  contracts 
made  by  him  in  that  capacity.  Mat- 
heath  V.  Haldimand.  173 

2.  Not 
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2.  Not  even  though  he  contract  by 
deed,  if  it  be  on  account  of  government. 
Unwin  v.  Wolseley.  674 

3.  A  plaintiff  is  bound  by  the  act*  of 
his  attorney's  agent  in  town.     Grif- 
fiths v.  Williams.  710 

See  Insurance,  21,  22. 

AGREEMENT. 

1.  An  agreement  in  writing  to  put  in 
good  bail  for  a  person  arrested  on 
mesne  process,  at  the  return  of  the 
writ,  or  surrender  the  body,  or  pay 
debt  and  costs,  made  by  a  third  per- 
son with  the  bailiff  of  the  sheriff;  in 
consideration  of  his  discharging  the 
party  arrested,  is  void  by  23  a.  6. 
c.  10.     Rogers  v.  Reeves.  418 

2.  But  the  undertaking  of  an  attorney 
for  the  appearance  of  a  defendant  is 
not  within  the  statute,  because  it  is 
given  to  the  plaintiff*  in  the  action, 
and  not  to  the  sheriff.  ib. 

3.  Where  a  lease  came  into  the  hands  of 
the  original  lessor  by  an  agreement 
entered  into  between  him  and  the  as- 
signee of  the  original  lessee,  "  that 
"  the  lessor  should  have  the  premises 
"  as  mentioned  in  the  lease,  and 
"  should  pay  a  particular  sum  over 
"  and  above  the  rent  annually,  to- 
"  wards  the  good-will  already  paid 
"  by  such  assignee;"  such  agreement 
operates  as  a  surrender  of  the  whole 
term.     Smith  v.  Mapleback.         441 

3.  The  sum  in  such  an  agreement  is 
considered  as  a  sum  to  be  paid  annu- 
ally in  gross,  not  as  rent :  and  the  as- 
signee cannot  distrain  either  for  that 
or  for  the  original  rent;  but  he  has  a 
remedy  by  assumpsit  for  the  sum  re- 
served for  the  good-will.  lb. 

See  Contract.  Sheriff.  Eject- 
ment, 8. 

ALLOWANCE. 
See  Pauper,  I. 

AMENDMENT. 

1 .  A  bill  of  Middlesex,  filed  of  record  as 
of  the  24  Geo.  3.  when  it  ought  to 
have  been  of  the  25th,  may  be 
amended  agreeable  to  the  truth. 
Green  v.  Rennet.  782 


2.  The  principal  circumstance  the  Court 
look  to  in  such  cases  is  to  see  whether 
there  is  any  document  to  amend  by. 

782,  783 

3.  Such  mistakes  as  are  made  by  the 
clerk  in  Court  may  be  amended; 
but  those  in  the  pleadings,  being  made 
by  the  party  himself,  cannot.  ib. 

4.  In  the  case  of  executors,  if  the  clerk 
enter  judgment  de  bonis  firoprlis,  in- 
stead of  de  bonis  testatoris9  and  error  if 
brought,  this  Court  will  order  the 
entry  to  be  amended,  even  if  the  re- 
cord is  sent  back  from  the  exchequer 
chamber.  ib. 

ANNUITY. 

1.  An  action  for  use  and  occupation 
may  be  maintained  by  a  grantee  of 
an  annuity  after  a  recovery  in  eject- 
ment, against  a  tenant  who  was  in 
possession  under  a  demise  from  year  to 
year,  for  all  rent  in  his  hands  at  the 
time  of  notice  by  the  grantee,  and 
down  to  the  day  of  the  demise  in  the 
ejectment ;  but  not  afterwards.  Birch 
v.  Wright.  378 

2.  The  consideration  of  an  annuity  being 
partly  a  debt  antecedently  due  for 
goods  sold,  and  the  residue  thereof 
money  paid  at  the  time  of  granting  it, 
the  grantee  may  recover  back  in  an 
action  for  money  had  and  received 
the  whole  consideration,  if  the  an- 
nuity be  set  aside  for  informality  in 
registering  the  memorial.  Shove  v. 
Webb.  732 

3.  But,  if  part  of  the  consideration  be 
for  goods  sold  at  the  time  of  granting 
the  annuity,  autre,  whether  that  can 
be  recovered  r  ib. 

See  Scire  Facias,  1. 

APPEAL. 

1.  Notice  of  an  appeal  against  a  poor's 
rate  must  be  given  to  the  church- 
wardens or  overseers  of  the  parish 
making  the  rate,  by  the  17  Geo.  2. 
c.  38.  The  King  v.  the  Churchward- 
ens, fcfr.  of  Maddem.  627 

2.  But  it  is  not  necessary  for  the  appel- 
lant to  give  notice  to  the  person  whose 
name  is  omitted  in  the  rate.  ib. 

See  Quarter  Sessions.    Witness,  6*. 

APPEAR- 
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APPEARANCE. 
See  Practice,  12.    Attorney,  2. 

APPOINTMENT. 
oV*  Power. 

APPRENTICE. 

See  Settlement  by  Apprenticeship. 

APPURTENANT. 
See  Pew,  1,  2. 

ARREST. 

1.  One  who  is  convicted  of  a  penalty 
under  the  lottery  act,  cannot  be  ap- 
prehended on  a  Sunday  for  non-pay- 
ment of  the  forfeiture ;  it  not  being 
a  constructive  breach  of  the  peace, 
though  the  defendant  might  have 
been  indicted  in  a  criminal  manner  on 
the  act,  in  which  case  he  might  hate 
been  arrested  on  a  Sunday,  The  King 
v.  Myers.  265 

2.  So  an  attachment  for  non -perform- 
ance of  an  award  is  only  in  the  nature 
of  a  civil  execution.  ib.  266 

3.  So  an  attachment  for  non-payment  of 
costs.  ib. 

See  Baron  and  Feme,  9. 

ARTICLES  of  the  Peace. 

1.  Upon  articles  of  the  peace  exhibited, 
the  Court  have  the  power  of  requiring 
bail  for  such  a  length  of  time  as  they 
shall  think  necessary  for  the  preserva- 
tion of  the  peace,  and  are  not  confined 
to  a  twelvemonth.  The  King  v.  A.  R. 
Bowes.  696 

2.  And  where  the  Court  had  at  first  re- 
quired bail  for  14-  years,  they  after- 
wards lessened  the  time  to  two  years, 
upon  its  appearing  to  them  that  an 

*  information  was  depending  against  the 
defendant  on  the  same  account,  which 
must  necessarily  be  determined  within 
that  time.  \h. 

ASSAULT  and  BATTERY. 
See  Costs,  20. 

ASSETS. 
See  Executor,  2,  3. 

ASSIGNEES  of  Bankrupt. 
See  Bankrupt,  Assignees  of. 


ASSUMPSIT. 

1.  Where  two  parishes  had  been  a  bog 
time  united,  and  had  had  a  joint  sex* 
ton,  who  was  paid  by  both,  and  after- 
wards one  of  them  claimed  a  right  of 
electing  a  separate  sexton,  of  which 
they  had  given  notice  to  the  other, 
that  other  parish  cannot  maintain  an 
action  for  money  paid,  laid  out,  and 
expended,  to  the  use  of  the  first  parish 
for  their  quota  of  the  sexton's  salary. 
Stokes  and  Others  v.  Lewis  and  Ano- 
ther. 20 

2.  Neither  can  the  right  of  the  sexton 
be  tried  in  such  case  without  his  being 
a  party  to  it.  ib.  22 

3.  Neither  is  the  payment  of  the  salary 
a  joint  obligation  on  the  two  parishes, 
for  the  sexton  in  such  case  cannot 
bring  his  action  against  one  of  the 
parishes  for  the  whole  sum.  ib. 

4.  Assumpsit  for  money  paid,  laid  out, 
and  expended,  will  not  lie,  when  the 
money  has  been  paid  against  the  ex- 
press consent  of  the  party  for  whose 
use  )t  is  supposed  to  have  been  paid. 

il.  21 

5.  If  A.  be  indebted  to  B.  and  pay  such 
debt  to  the  attorney  of  a  person  suing 
A.  in  B.\  name,  but  without  his  au- 
thority, B.  may  notwithstanding  re- 
cover in  an  action  for  money  had  and 
received  against  A.  whose  remedy  if 
against  the  attorney  who  trusted  to 
the  counterfeited  warrant  of  attorney 
as  from  B.  although  he  conceived 
that  he  was  acting  under  a  real  autho- 
rity.    Robson  v.  Eaton.  62 

6.  Assumpsit  for  money  had  and  re- 
ceived lies  when  a  payment  has  been 
made  on  a  contract  which  is  put  an  end 
to.     Towers  v.  Barratt.  133 

7.  But  if  it  continue  open,  the  plaintiff 
can  only  recover  damages  tor  the 
Breach  of  it ;  and  then  he  must  state 
the  special  contract.  ib. 

8.  The  difference  between  those  cases 
where  the  contract  is  open,  and  where 
it  is  not  so,  is  this ;  if  the  contract  be 
rescinded,  as  where,  by  the  terms  of 
it,  it  is  left  in  the.  plaintiff's  power  to 
rescind  it  by  any  act,  and  he  does  it ; 
or  where  the  defendant  afterwards  as- 
sents to  its  being  rescinded;  the  plan- 
tiff  is  entitled  to  recover  back  his 

whole 
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whole  money ;  and  then  an  action  for 
money  had  and  received  will  lie.  But 
,  if  the  contract  be  open,  the  plaintiff's 
demand  ig  not  for  the  whole  sum,  but 
for  damages  arising  out  of  it ;  and 
then  he  mutt  state  the  special  con- 
tract. 133 

9.  In  an  inferior  Court  the  declaration 
must  allege  that  the  money  was  had 
and  received  within  the  jurisdiction,  as 
well  as  that  the  defendant  promised  to 
Pay  within  it.    Trevor  v.  Wall.     151 

10.  Where  a  man  has  actually  paid 
what  the  law  would  not  have  com- 
pelled him  to  pay,  but  what  in  equity 
and  conscience  he  ought  to  pay,  he 
cannot  recover  it  back  again  in  an  ac- 
tion for  money  had  and  received. 
Bixe  v.  Dicbaion.  286 

11.  Neither  can  he  recover  back  a  sum 
paid  for  a  debt  which  would  other- 
wise have  been  barred  by  the  statute 
of  limitations,  or  a  debt  contracted 
during  his  infancy.  ib. 

12.  But  where  money  has  been  paid 
under  a  mistake,  which  there  was  no 
ground  in  conscience  to  claim,  the 
party  may  recover  it  back  again  in 
an  action  for  money  had  and  received 
to  his  use.  '  ib. 

13.  Assumpsit  for  money  had  and  re- 
ceived lies  against  an  overseer  of  the 
poor  to  recover  money  in  his  hands, 
which  had  been  levied  on  a  convic- 
tion which  was  afterwards  quashed. 
Ftllkam  v.  Terry,  £.  13  Gee.  3. 
cited  in  Bird  v.  Wright.  387 

14.  Money  had  and  received  does  not 
lie  by  the  nominee  of  a  perpetual  cu- 
racy for  the  profits  thereof,  till  he  has 
had  the  bishop's  licence.  Powell  v. 
Millbank,     M.   1'i  Geo.  3.    B.  R. 

399,  n. 

15.  But  it  does  lie  by  the  nominee  of  a 
donative  before  the  bishop's  licence, 
against  a  person  who  receives  the 
rents  and  profits.  The  King  v.  Bishop 
of  Chester.  403 

16.  But  where  a  donative  had  been 
twice  augmented,  it  should  seem  the 
nominee  cannot  maintain  such  action 
without  the  bishop's  licence,     ib.  404 

17.  An  agreement  between  the  lessor, 
and  the  assignee  of  the  original  lessee, 
"  that  the  lessor  should  have  the  pre- 


mises as  mentioned  in  the  lease,  and 
should  pay  a  particular  sum  over  and 
above  the  rent  annually  towards  the 
good-will  already  paid  by  such  as- 
signee," operates  as  a  surrender  of 
the  whole  term;  and  the  sum  reserved, 
for  good-will  is  to  be  paid  annually  in 
gross,  and  not  as  rent;  and  the  as- 
signee cannot  distrain  either  for  that, 
or  for  the  original  rent,  but  he  has  a 
remedy  by  assumpsit  for  the  sum  re- 
served for  the  good-will.  Smith  v. 
Maplebeci.  %  441 

18.  A  general  indebitatus  assumpsit  will 
lie  for  tolls.    Seward  v.  Baler.     616 

19-  If  the  plaintiff  reply  to  a  plea  of  in- 
fancy, that  the  defendant,  after  he  at- 
tained 21,  confirmed  the  promise,  and 
the  defendant  rejoin  that  he  did  not, 
the  plaintiff  need  only  prove  a  pro- 
mise, and  the  defendant  mutt  shew  he 
was  under  age  at  the  time.  Borth- 
•wici  v.  Carruthert.  648 

Sec  Annuity,  1,  2,  3.  Bill  of  Ex- 
change, 9,  10.  Infant,  1,  2,  ♦. 
Lease,  3. 

ATTACHMENT. 

1.  An  attachment  for  non- performance 
of  an  award  is  only  in  the  nature  of  a 
civil  execution,  nod  a  party  cannot  be 
arrested  thereon  on  a  Sunday.  The 
King  v.  Myen.  (1  Atk.  58,  denied 
to  be  law.)  266 

2.  So  in  the  case  of  an  attachment  for. 
nonpayment  of  costs,  and  there  the 
party  in  custody  is  entitled  to  be  dis- 
charged under  the  lords'  act.  Cowi. 
136.  ib. 

See  Arrest.    Rule. 

ATTORNEY. 
I.  IS.  A.  be  iodebtcd  to  B.  and  pay 
such  debt  to  the  attorney  of  a  person 
suing  A.  in  j?.'s  name,  but  without 
his  authority;  A,  is  notwithstanding 
obliged  to  pay  B.  again,  who  may 
recover  it  io  an  action  for  money  had 
and  received  ;  and  A.'s  remedy  ii 
against  the  attorney  who  trusted  to 
the  counterfeited  warrant  of  attorney 
from  B.  although  he  conceived  that  ■ 
be  was  acting  under  the  real  autho- 
rity of  B.  Robton  v.  Eaton.  62 
3.  The, 
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2.  The  undertaking  of  the  defendant's 
attorney,  in  order  to  procure  his  dis- 
charge, to  put  in  bail  or  pay  the  debt, 
is  not  within  the  23  H.  6.  c.  10. 
which  avoids  all  undertakings  made 
for  a  prisoner's  discharge  exeept  bond 
» taken  by  the  sheriff"  for  the  prisoner's 
appearance,  life,  because  it  is  given  to 
the  plaintiff  in  the  action,  and  not  to 
the  sheriff.  Rogers  v.  Reeves.      418 

ATTORNEY  GENERAL. 
See  Smuggling,  4. 

ATTORNMENT. 

1.  Statute  of,  its  construction.  584 

2.  A  tenant  to  a  mortgagor,  who  does 
not  give  him  notice  of  an  ejectment 
brought  by  the  mortgagee  to  enforce 
an  attornment,  is  not  liable  to  the  pe- 
nalties of  the  11  Geo.  2.  e.  19.  /.  12. 
for  secreting  ejectments.  Buckley  v. 
Buckley.  647 

AUDITOR. 
See  Mandamus,  7. 

AVERAGE  LOSS. 
See  Insurance,  12.  29,  SO. 

AVERMENT. 
See  Pleading.    Perjury,  3, 6. 

AUGMENTATION. 
Sec  Donative. 

AWARD. 
See  Attachment,  I.    Executor,  3. 

B. 

BAIL. 

1.  An  executor  in  his  affidavit  to  hold 
to  bail  must  swear  as  to  his  belief  of 
the  debt.     Sheldon  v.  Baker.  84 

2.  An  affidavit  to  hold  to  bail  on  the 
lottery  act,  27  Geo.  3.  c.  1.  should 
specify  the  nature  of  the  offence,  and 
aver  that  the  defendant  has  incurred 
the  forfeiture:  but  the  offence  need 
not  be  described  circumstantially :  nor 
is  the  plaintiff  obliged  to  swear  that 
the  defendant  is  indebted  to  him  to 
the  amount  of  the  penalty.  Davis  v. 
Mazzinghi.  705 


9.  Upon  articles  of  the  pesce  being  ex- 
hibited, the  Conrt  may  require  bail 
for  such  a  length  of  time  as  they  shall 
think  necessary  for  the  preservation  of 
the  peace,  and  are  not  confined  to  a 
twelvemonth.  The  King  v.  A.  R. 
Bowes.  696 

4.  Where  the  Court  had  at  first  required 
bail  for  fourteen  years,  they  after- 
wards lessened  the  time  to  two  yean, 
on  its  appearing  to  them  that  an  in- 
formation was  depending  against  the 
defendant  on  the  same  account,  which 
must  necessarily  be  determined  within 
that  time.  ib. 

5.  An  affidavit  to  hold  to  bail,  "  stating 
a  promise  made  by  the  defendant  exe- 
cutor, tffe.  to  pay  a  legacy  of  100/. 
bequeathed  by  his  testatrix,  and 
confessing  assets  to  the  amount  of 
280/.  but  that  the  plaintiff,  not  re- 
ceiving the  said  sum,  caused  several 
applications  to  be  made  to  the  de- 
fendant without  effect,  therefore  that 
the  defendant  was  indebted,  &c."  is 
not  sufficiently  -positive.  Mackenzie 
v.  Mackenzie.  716 

See  Sheriff.    Witness,  4. 

Bail  in  Error, 

1.  Must  be  put  in  within  4  days  after 
final  judgment  signed,  without  refer- 
ence to  the  time  of  the  allowance,  or 
serving  the  copy  of  it*  Jacques  v. 
Nixon.  279 

2.  As  the  bail  in  error  cannot  surrender 
the  principal,  they  are  not  entitled  to 
relief,  though  the  principal  become  a 
bankrupt,  pending  the  writ  of  error. 
Southcoat  v.  Brakthvuaitc.  624 

BAILIFF. 
See  Sheriff. 

BANKRUPT. 

1.  Where  S.  L.  was  arrested  for  the 
amount  of  goods,  and  E.  jL.  in  order 
to  procure  his  discharge,  became 
bound,  as  surety  with  him,  in  a  bond 
to  the  plaintiff,  payable  by  instal- 
ments, and  before  the  first  default 
E.  L.  became  a  bankrupt,  the  plain- 
tiff is  bound  to  prove  his  debt  under 
the  commission  by  virtue  of  7  Geo.  1. 
c.  SI.  for  the  credit  was  given  to 

both. 
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both.    Brooke*  and  Another  v.  Lloyd 

17 

2.  A  person  who  rents  a  brick  ground, 
and  makes  bricks  thereon  for  public 
sale,  and  buys  sand  and  fuel,  which 
are  necessary  ingredients  for  convert- 
in?  the  earth  and  clay  into  bricks,  is 
subject  to  the  bankrupt  laws.  Wells 
v.  Parker ■,  in  Error.  34 

3.  Renting  a  brick  ground  as  a  distinct 
occupation,  is  a  mode  of  purchasing 
the  clay.  ib.  40 

4.  If  a  man  exercise  a  manufacture  from 
the  produce  of  his  own  land,  as  a 
necessary  or  usual  mode  of  enjoying 
that  produce,  he  shall  not  be  consi- 
dered as  a  trader,  though  he  buy  ne- 
cessary ingredients  to  fit  it  for  the 
market:  but  where  the  produce  of | 
the  land  is  merely  the  raw  material  of 
a  manufacture,  and  the  manufacture 
not  the  necessary  mode  of  enjoying 
the  land,  there  he  is  a  trader,    ib.  38, 9 


14.  If  any  person  during  a  bankrupt's 
examination  take  any  wing  out  of  his 
effects,  and  convert  it  into  money, 
though  for  the  necessary  subsistence 
of  the  bankrupt  and  his  family,  the 
assignees  may  maintain  trover  against 
such  person.  157 

15.  An  execution  against  the  goods  of  a 
bankrupt,  taken  out  after  his  certifi- 
cate is  signed  by  the  creditors,  and 
before  it  is  allowed  by  the  Chancellor, 
is  valid.     Callen  v.  Meyrick.         361 

16.  The  statute  5  Geo.  2.  c.  30.  only 
relates  to  the  discharge  of  the  person 
of  the  bankrupt,  who  is  in  custody  on 
a  judgment  obtained  before  the  al- 
lowance of  the  certificate*  ib. 

17.  A  specific  sum  of  money  received 
by  an  overseer  of  the  poor,  is  not 
such  a  debt  as  can  be  proved  under  a 
commission  of  bankrupt  against  him 
before  his  accounts  are  delivered  in* 
The  King  v.  Eggington.  369 


5.  As  in  the  case  of  a  farmer,  who  makes  I  18.  If  the  money  were  kept  apart  from 

4*l-t«Ar>nA    j-i •%     !*•«•     Aunt     1«>/1      «a».J    L.....A  ••.«_*  ll>n»     UnMlraiioi'ii       /vAMAvnl     ntiAnMllt         *1«A 


cheese  on  his  own  land,  and  buys  run- 
net  and  salt ;  he  is  not  a  trader.  ib. 

6.  So  where  a  man  makes  his  own  ap- 
ples into  cyder.  ib. 

7.  Proprietors  of  allum  works  are  no 
traders.      •  ib. 

8.  Neither  are  the  workers  of  coal 
mines.  ib. 

9.  Whether  bankruptcy  is  a  plea  to  an 
action  of  covenant  for  rent.  Quere  ? 
Ludford  v.  Barber.  86 

10.  In  the  case  of  the  South-sea  Com- 
pany, the  act,  by  which  all  their  pro- 
perty was  taken  out  of  their  hands  and 
vested  in  trustees  for  the  satisfaction 
of  their  creditors,  was  held  no  bar  to 
an  action  of  covenant.  Hornby  v. 
Houlditch.  93 

11.  Bankruptcy  is  a  good  plea  to  an 
action  of  debt  on  the  reddendum  in  a 
lease.     Wadham  v.  Marlowe.         91 

12.  If  a  bankrupt  give  a  preference  to 
a  creditor  under  an  apprehension, 
however  groundless,  of  legal  process,  | 
such  preference  is  valid.  Thompson  and 
Others  assignees  of  Wiseman  v.  Free- 
man. 155 

13.  A  bankrupt  is  not  entitled  to  any 
maintenance  out  of  his  effects  during 
his  examination.  Thompson  and  Others 
assignees  of  Nelson  v.  CouncelL     157 


that  bankrupt's  general  property,  the 
assignees  could  not  have  claimed  it. 

ib.  370 

19.  The  plaintiff,  after  judgment  and  a 
writ  ot  error  allowed,  having  become 
a  bankrupt,  his  assignees  cannot  sue 
out  a  scire  facias  in  their  own  names 
to  compel  an  assignment  of  errors,  till 
some  judgment  be  given,  and  then  it 
must  be  done  immediately  after  such 
judgment/  Kretchman  v.  Beyerf  in 
Error.  463 

20.  An  innkeeper  who  sells  liquor  out 
of  the  house  to  all  customers  applying 
for  it,  is  subject  to  the  bankrupt  laws, 

*  however  inconsiderable  the  extent  of 
such  dealing,  and  the  profits  arising 
from  it,  may  be.   Pat  man  v.  Vaughan. 

572 

21.  So  is  a  farmer,  who  buys  and  sells 
horses  with  a  view  to  make  a  profit 
by  them,  though  the  instances  be 
few.     Bartholomew  v.  Sherwood. 

573,  n.  a. 

22.  A  surety,  who  does  not  pay  the 
debt  of  the.  principal  till  after  his 
bankruptcy,  though  called  upon  and 
liable  to  pay  it  before,  may  hold  the 
principal  to  bail,  notwithstanding  his 
certificate ;  for  as  the  debt  does  not 
arise  till  the  money  is  paid,  it  could 

not 


792 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


not  be  proved  under  the  commission. 
Paul  v.  Jones.  599 

23.  The  assignor  of  a  chose  in  action, 
who  is  become  a  bankrupt,  may  sue 
the  debtor  in  his  own  name  for  the  be- 
nefit of  the  assignee.    Winch  v.  Keefy. 

619 

24.  A  debt  due  to  a  bankrupt,  as  trustee 
for  another,  does  not  pass  under  the 
assignment  of  his  effects  by  his  com- 
missioners, ib. 

25.  A  bond  and  warrant  of  attorney  to 
confess  a  judgment  given  by  a  bank- 
rupt after  his  bankrupt^,  in  order  to 
obtain  his  liberty,  is  not  barred  by 
his  certificate,  although  the  original 
debt  were  contracted  before.  Birch 
v.  Sharland.  715 

26.  The  old  debt  was  extinguished  by 
such  a  bond  given  for  such  purpose,  ib. 

See  Bail  in  Error,  i.  Bills  of  Ex- 
change ,  11.  Commission  del  ere- 
dere9  3.     Set-off. 

Bankrupt,  Assignees  of. 

1*  The  plaintiff  after  judgment  and  a 
writ  of  error  allowed,  having  become 

,  a  bankrupt,  his  assignees  cannot  sue 
out  a  scire  facias  in  their  own  names 
to  compel  an  assignment  of  errors  till 
some  judgment  be  given :  and  then  it 
must  be  done  immediately  after  such 
judgment.  But  they  should  go  on 
with  the  writ  of  error  in  the  bank- 
rupt's name  till  judgment.  Kretch* 
man  v.  Beyer,  in  Error.  463 

2.  Assignees  cannot  make  themselves 
parties  to  the  record  in  any  interme- 
diate stage  of  the  proceedings,  but  it 
must  be  immediately  after  judgment ; 
though  an  interlocutory  judgment  is 
sufficient  for  that  purpose.  ib. 

Bankrupt,  Commission  of 

1.  Trespass  will  not  lie  by  the  assignees 
of  a  bankrupt,  against  a  sheriff  for 
taking  the  bankrupt's  goods  in  exe- 
cution, after  an  act  of  bankruptcy, 
and  before  the  issuing  of  the  com- 
mission ;  notwithstanding  he  sells  them 
after  the  issuing  of  the  commission  ; 
and  after  a  provisional  assignment; 
and  notice  from  the  provisional  as- 
signee not  to  sell.  Smith  and  An- 
other, assignees  of  Clarke  v.  Mills.  475 


2.  Whether  proof  of  a  debt  of  161/.  to 
one  of  the  petitioning  creditors,  there 
being  more  than  three,  will  support 
the  commission  of  bankrupt.     Qu? 

475 

See  Bills  of  Exchange,  11. 

BARON  and  FEME. 

1*  A  feme  covert,  living  apart  from 
her  husband,  and  having  a  separate 
maintenance,  may  contract  and  be 
sued  as  a  feme  sole.  Cor  bet t  v.  PoeU 
nitz  et  ux.  5 

2.  And  she  continues  liable  notwith- 
standing she  aliens  the  whole  again. 

ib.  10. 

3.  In  such  case  the  husband  is  not  liable 
even  for  necessaries.  ib.  10. 

4.  Where  credit  has  been  given  to  the 
wife  of  a  man  in  exile,  she  alone  it 
liable.  ib.  8 

5.  So  where  the  husband  has  abjured  the 
realm.  ib.  8 

6.  So  where  he  is  transported.  ib.  9 

7.  Where  a  married  woman  has  a  sepa- 
rate estate,  and  acts  and  receives 
credit  as  a  feme  sole,  she  shall  be  lia- 
ble as  such.  ib.  9 

8.  A  second  husband  is  liable  for  debts 
contracted  by  his  wife  while  she  was 
living  in  a  state  of  separation  from 
her  first  husband,  and  had  a  separate 
maintenance.  ib.  5 

9.  A  feme  covert  was  discharged  out  of 
custody,  because  she  was  arrested  with- 
out her  husband  ;  though  the  writ 
was  sued  out  against  both,  on  which 
non  est  inventus  was  returned  as  to  the 
husband.  Edwards  v.  Rourke  et  ux. 

486 

BARRATRY. 

1.  Where  an  act  of  barratry  has  been 
committed  during  the  voyage,  as  by 
smuggling,  which  subjects  the  vessel 
to  forfeiture ;  Quere,  How  far  the  as- 
sured may  abandon  ?  Kulen  Kemp  v. 
Vigne.  304 

2.  Barratry  can  only  be  committed  by 
the  master  or  mariners  against  the 
owner  of  the  ship,  and  without  his 
consent.     Nutt  v.  B  our  die  u.         323 

3.  The  owner  of  the  ship  cannot  com- 
mit barratry :  He  may  make  himself 
liable  to  the  owner  ot  the  goods  by 

bis 
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his  fraudulent  conduct,  but  not  as  for 
barratry.  32S 

4.  Therefore  where  any  of  the  owners 
of  the  ship  are  concerned  in  the  fraud 
of  the  master  or  mariners,  it  is  no 
barratry  in  them,  and  the  under- 
writer is  not  liable.  ib. 

See  Abandonment.    Insurance. 

BASTARDS. 

1.  Are  within  the  meaning  of  the  mar- 
riage act,  26  Geo.  2.  e.  S3,  which  re- 
quires the  consent  of  the  father,  guar- 
dian, or  mother,  to  the  marriage  of 
persons  under  age,  who  are  not  mar- 
ried by  banns.     The  King  v.  Hodnet. 

96 

2.  The  rule  that  a  bastard  is   nullius 
Jilius  applies  only  to  the  case  of  inhe- 
ritances, ib.  101 

BEQUEST. 
See  Devise. 

BILLS  of  Exchange >  and  Promissory 

Notes. 

1.  If  the  holder  give  time  to  the  ac- 
ceptor of  a  bill  of  exchange,  or 
drawer  of  a  promissory  note,  after  it 
has  been  dishonoured,  the  indorser  is 
discharged.  Ttndal  and  Others  v. 
Brown.  167 

2.  Notice  of  a  bill  of  exchange,  or  pro- 
missory note  being  dishonoured,  must 
come  from  the  holder.  ib. 

3.  What  is  reasonable  notice  to  the 
indorser  of  non-payment  by  the  drawer 
of  a  promissory  note,  or  acceptor  of 
a  bill  of  exchange,  is  a  question  of 
law  arising  from  the  particular  facts. 

167 

4.  Where  the  note  became  due  on  the  5th 
of  October,  and  the  indorsee's  clerk 
called  on  the  drawer  Donald*  on,  at  10 
o'clock  in  the  morning,  and  not  find- 
ing him  at  home,  left  word  that  the 
note  was  due,  and  desired  that  the 
drawer  would  send  for  it  to  his  mas- 
ter's and  take  it  up;  and  on  the  6th 
called  again  on  the  drawer,  who  told 
him  he  would  take  it  up  that  day 
within  the  banking  hours,  which  not 
being  done,  the  other  called  on  the 
drawer  again  on  the  7th,  and  not  find- 
ing him  at  home,  then  tendered  it  to 
the  indorser  ;  and  all  the  parties  lived 


within  20  minutes'  walk  of  each  other; 
the  indorser  was  discharged  by  the 
laches  of  the  holder,  notwithstanding 
he  had  notice  from  the  drawer  on  the 
6th,  that  he  could  not  pay  it.        167 

5.  In  this  case,  even  if  the  notice  had 
been  given  on  the  6th,  it  would  have 
been  too  late,  because  the  plaintiffs  had 
given  credit  to  the  drawer.  '   ib.  171 

6.  Where  the  drawer  of  a  promissory 
note,  or  the  acceptor  of  a  bill  of  ex- 
change, do  not  live  in  the  same  place, 
the  holder  must  write  by  the  next  post 
after  the  bill  is  dishonoured,     ib.  168 

7.  Where  a  bill  of  exchange  was  drawn 
upon  A.  residing  in  London,  by  a  con- 
signor of  goods  living  abroad ;  and  on 
its  being  presented  for  acceptance,  A. 
said,  he  could  not  then  accept ;  because 
he  did  not  know  whether  the  ship 
would  arrive  at  London  or  Bristol,**)* 
which  B.  the  holder  agreed  to  leave 
it  for  some  time,  reserving  the  liberty 
of  protesting  it  for  non-acceptance,  in 
case  A.  did  not  accept :  On  a  second 
application  A.  said,  the  bill  would  be 
paid  even  if  the  ship  were  lost:  This 
is  only  a  conditional  acceptance,  de- 
pending on  two  events ;  the  ship's 
arriving  at  London,  or  being  lost :  And 
B.  having  the  liberty  of  refusing  such 
conditional  acceptance,  precludes  him- 
self from  recovering  against  A.  by 
afterwards  noting  the  bdl  for  non-ac- 
ceptance. Sprout  v.  Matthews.     182 

8.  Whether  a  conditional  or  an  absolute 
acceptance,  is  a  question  of  law.      ib. 

9.  Upon  a  request  to  A .  to  accept  a  bill, 
and  to  draw  upon  B.  for  the  same  sum, 
the  mere  act  of  drawing  upon  B.  does 
not  amount  to  an  acceptance.  Smith 
v.  Nissen.  269 

10.  And  if,  after  B.'§  refusing  to  accept 
the  bill  drawn  on  him  by  A.,  A.  pays 
the  bill  drawn  on  him  for  the  honor  of 
the  drawer,  he  may  recover  back  the 
amount  of  it  from  the  drawer  in  an 
action  for  money  paid,  laid  out,  and 
expended.  ib. 

11.  A.  &  creditor  of  B.  to  the  amount  of 
115/.  took  his  bill  for  20/.  on  C. 
who  had  not  then,  nor  afterwards,  any 
effects  of  B.  in  his  hands :  the  bill, 
when  due,  was  dishonoured,  and  no 
notice  thereof  was  given  by  A.  xkmB.s 

still 
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still  A?%  demand  was  not  discharged ; 
but  he  may  sue  out  a  commission  of 
bankrupt  against  B.9  and  his  debt  will 
.  support  it.  Bicker  dike  and  Another, 
assignees  of   Reichard  v.   Bollman. 

405 
12.  Notice  of  a  bill's  being  dishonoured 
by  the  drawee  is  not  necessary  to  be 
given  to  the  drawer,  if  he  has  no  ef- 
fects in  the  hands  of  the  drawee  either 
at  the  time  of  drawing,  or  when  the 
bill  becomes  due.  ib. 

18.  Where  a  payee  of  a  bill  of  exchange, 
indorses  it  to  A.  and  B.  as  executors, 
they  may  declare  as  such  in  an  action 
against  the  acceptor.  King  and  Others, 
executors,  &c.  v.  Thorn.  487 

14.  In  an  action  against  the  acceptor  of 
a  bill  of  exchange,  it  is  necessary  to 
Drove  the  handwriting  of  the  first 
indorser;  notwithstanding  such  in- 
dorsement was  on  the  bill  at  the  time 
it  was  accepted.     Smith  v.  Chester. 

654 

15.  An  acceptor  is  only  precluded  from 
disputing    the    handwriting    of  the 

-     drawer;  for  which  reason  the  acceptor 
is  liable,  though  the  bill  be  forged. 

ib. 

16.  If  the  indorsee  of  an  inland  bill,  not 
due,  present  it  for  acceptance,  which 
is  refused,  and  delay  giving  notice  to 
his  indorser,  the  indorser  will  be  dis- 
charged.    Goodallv.DolUy.       712 

17.  And  a  subsequent  proposal  by  the 
indorser  to  pay  the  bill  by  instalments, 
made  without  the  knowledge  of  the 
indorsee's  laches,  is  not  a  waiver  of 
the  want  of  notice.  712 

See  Infant,  4.    Witness,  7, 8. 

Bills  of  Lading. 

1.  Where  several  bills  of  lading  of  dif- 
ferent imports  have  been  signed,  no 
reference  is  to  be  had  to  the  time  when 
they  were  signed  by  the  captain ;  but 
the  person  who  first  gets  legal  pos- 
session of  one  of  them,  by  delivery  from 
the  owner  or  shipper,  has  a  right  to 
the  consignment.  Caldwell 'and  Others 
v.  Ball.  205 

2.  And  where  such  bills  of  lading, 
though  different  upon  the  face  of  them, 
are  constructively  the  same,  and  the 
captain  has  acted  bond  fide,  a  delivery 

8 


according  to  such  legal  title  will  dis- 
charge him  from  them  all.  205 

3.  The  indorsement  and  delivery  of  a 
bill  of  lading  is  jkrimd  facie  an  imme- 
diate transfer  of  the  legal  interest  in 
the  cargo,  ib.  215  and. 216.  and 
Hibbert  v.  Carter.  745 

4.  But  if  the  intention  of  the  parties  ap- 
pears to  have  been  only  to  bind  the 
nett  proceeds  in  case  of  the  arrival  of 
the  goods,  then  an  insurance  made  on 
account  of  the  indorser  after  such  in- 
dorsement is  good.  Hibbert  v.  Carter. 


Bill  0j 
See  Practice,  2.    Record,  1. 

Bishop's  Licence. 
See  Licence.    Assumpsit,  14, 15, 16. 

BOND. 

1.  The  circumstance  of  20  years  having 
elapsed,  without  any  demand  made,  is 
of  itself  a  presumption  that  a  bond  has 
been  satisfied.  Oswald  v.  Leigh   270 

2.  Satisfaction  of  a  bond  may  be  pre- 
sumed within  a  less  period,  if  any 
evidence  be  given  in  aid  of  the  pre- 
sumption ;  as  if  an  account  between 
the  parties  has  been  settled  in  the  in- 
termediate time,  without  any  notice 
having  been  taken  of  such  a  de- 
mand. & 

3.  But  in  either  case  it  is  only  a  ground 
on  which  the  jury  may  presume  satis- 
faction ;  and  is  in  itself  no  legal 
bar.  & 

4.  A  bond  with  a  condition,  that  a  clerk 
shall  faithfully  serve  and  account  for 
all  money,  Iffc.  to  the  obligee  and  his 
executors,  does  not  make  the  obligor 
liable  for  money  received  by  the  clerk 
in  the  service  of  the  executors  of  the 
obligee  who  continue  the  business  and 
retain  the  clerk  in  the  same  employ- 
ment, with  the  addition  of  other  bu- 
siness,  and   an   increase  of  salary. 

.  Barter  v.  Parker.  287 

5.  But  a  bond  for  the  fidelity  of  a  clerk, 

who  was  taken  into  the  service  of  the 

obligees  as  a  clerk  in  their  she*  ami 

counting-house,  is  not  discharged  by  the 

obligees  taking  another  partner  into 

their  house;  and  the  obligees  may  re* 

covtr 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


cover  money  received  by  the  clerk 
after  such  change  of  partners.  Bar- 
clay v.  Lucas.  291,  a.  (a). 

6.  Such  a  bond  U  only  as  a  iccurhy  to. 
the  house  of  the  obligees.  it. 

7.  Under  a  bond  of  indemnity  given  by 
A.  that  B.  who  was  appointed  the  ge- 
neral agent  of  C.  the  receiver  of  nil 
rents,  and  the  manager  of  hii  estates, 
should  pay  over  to  C.  all  rents  which 
he  should  receive,  as  also  the  increase 
and  improvements  thereof  upon  any 
new  contracts  or  renewals  of  Iteues ; 
A.  it  answerable  for  all  font  received 
by  B.  on  renewing  the  leases,  which 
were  not  paid  over  by  him.  The  Irish 
Society  v.  Needham.  482 

8.  A  bond  and  warrant  of  attorney  tn 
confess  judgment,  given  by  a  bank- 
rupt after  his  bankruptcy,  in  order  tn 
obtain  his  liberty,  is  not  barred  by 
his  certificate,  although  the  original 
debt  was  contracted  before.  Birch 
Sharlatid.  715 

9.  And  if  the  obligor  were  in  custody, 
charged  in  execution,  it  is  not  neces- 
sary that  an  attorney  should  be  pre- 
sent on  his  part,  at  the  tune  of  exe- 
cuting the  bond  and  warrant.  ii. 

See  Administrator.    Surety.    She 

RIM. 

BOOKS. 

1.  Where  a  corporation  is  plaintiff  in  a 
civil  action,  leave  to  inspect  their 
books  is  granted  to  the  defendant  of 
course.  Tht  Mayor  of  Lynn  v. Denton. 

689 

2.  In  cases  of  criminal  prosecutions. 
and  in  an  action  for  a  penalty  against 
a  post-master  on  9  Ann.  e.  10.  leave 
to  inspect  books  has  been    denied. 

689,  n. 
BROKER. 
Set  Commission  del  credere. 

BYE-LAWS. 

1.  A  corporation  created  by  letter i  patent, 
with  a  power  of  making  byc-liwi 
cannot  make  any  laws  to  incur  a  for- 
feiture.    Kirk  v.  Nowiil  118 

2.  Neither  can  a  corporation,  created 
by  act  of  parliament,  unless  such  a 
sower  be  expressly  given.  it- 


c. 

CANON. 

■■*«  Chichbstxr  Cauiics* . 

CARRIERS. 

1.  The  owner  of  a  ship  who  take* 
goods  for  hire  is  not  liable  beyond  the 
value  of  the  ship  and  freight  under 
IGeo.2.  e.  15.  x.l.  in  the  case  of  a 
robbery,  in  which  one  of  the  mari- 
ner! is  concerned,  by  giving  intelli- 
gence, and  afterwards  sharing  that 
spoil.     Sutton  v.  Mitchell.  18 

'I.  A  carrier,  who  undertakes  for  hire  to 
carry  goods,  is  bound  to  deliver  them 
at  all  events,  except  damaged  or  de- 
stroyed by  the  act  of  God  or  the  king's 
enemies)  even  though  the  jury  ex- 
pressly find  that  the  goods  were  de- 
stroyed without  any  actual  negligence  in 
the  carrier.  Forward*.  Pittard.    27 

3.  A  carrier  is  liable  for  inevitable  ac- 
cident happening  through  the  inter- 
vention of  any  human  means,  as  by 
fire  which  began  at  another  booth  in 
a  fair  than  that,  wherein  the  goods 
were  placed,  and  afterwards  spread 
thither.  it. 

4.  A  carrier  is  in  the  nature  of  an   in - 
ti.  S3 

5.  In  an  action  by  the  consignor  of  goods 
against  a  carrier  for  non-denvcry, 
where  the  plaintifTaverred  that  the  de- 
fendant undertook  to  deliver,  Etfc.  in 
consideration  of  the  hire  to  be  paid  by 
the  plaintiff',  proof  that  the  hire  was 
to  be  paidby  the  consignee  was  held  to 
be  no  variance ;  the  consignor  being 
by  law  liable.    Moon  v.  Wilson.  659 

CASE. 

Set  Action  en  the  Cote. 

CASES  doubted  or  denied. 
Anonymous,  Salt.  4lS.pl.  4.  380 

BellatU  v.  Burtrich,  Salt.  418.  it. 

Grtntham  v.  the  Hundred  of  Theale. 
S  Burr.  17*3.  78 

Lon/n  case,  5  Co,  69 

PUfordi  case,  10  Co.  \  15.  72 

raux's  case,  4  Co.  69 

Whiteehurth,  tu  parte,  1  Atk.  58.     266 
CATTLE- 
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CATTLEGATE. 
See  Settlement    by   renting    10/.    a 
year. 

CELLAR. 
See  Lease,  4. 

CERTIFICATE. 
See  Bankrupt,  15, 16. 22. 
Settlement,    by   Certificate.      Sure- 
ty, 2. 

CERTIFICATE,  Game. 
See  Costs,  8. 

CERTIORARI. 
I.  No  costs  are  due  on  a  certiorari  re- 
moving nummary  proceedings,  unless 
a  recognizance  be  entered  into  at  the 
tine  of  removing  the  proceedings. 
But  it  is  discretionary  in  the  Court, 
whether  they  will  grant  a  certiorari  : 
and  in  future  they  will  compel  the  par- 
ty to  enter  into  a  recognizance.  This 
in  the  case  of  a  conviction  on  the 


was  in  the  case  of  a  conviction  on  th< 
lottery  act.  Tie  Xing  v.  Jenkimon 
8i 
2.  Under  the  3d  sect,  of  5  W.  W  M. 
e.  11.  for  regulating  the  removal  of 
indictments  from  the  sessions  by  cer- 
tiorari, the  representatives  of  the  pro- 
secutor are  entitled  to  the  costs  taxed 
during  his  life,  though  no  personal 
demand  was  ever  made  by  him.  The 
King  v.  R.  Ckamberlayue.  103 

CHAMBERS  in  the  Inns  of  Court. 
See  New  Inn. 

CHARTERS. 
See  Corporations.     Qua  Warranto. 

CHARTER  PARTY. 
See   Covenant,    5.   7.     Pleading, 


CHATTEL  INTEREST. 
See  Devise,  7,  89. 

CHICHESTER  CHURCH. 
1.  A  prohibition  issued. to  the  bishop  of 
Chichester,   who   claimed   a  right  to 
present  by  lapse,  under  pretence  of 
his  visitatorial  authority,  to  the  offii 


of  a  canon  residentiary  of  his  church, 
it  being  a  freehold  office,  and  the 
right  Of  election  thereto  in  the  dean 
and  chapter.  The  Bitkop  of  ChUhater 
v.  Harwood  and  Another.  650 

2.  Whether  in  case  the  dean  and  chapter 
neglect  or  refuse  to  appoint  a  canon 
residentiary  in  proper  time,  the  bishop 
by  virtue  of  his  general  visitatorial 
power  may  appoint  pro  tempore  tiH 
such  election  be  had.  Query  t         ii. 

S.  A  mandamus  will  lie  to  compel  the 
dean  and  chapter  to  fill  up  a  vacancy 
among  the  canons  residentiary,  and 
on  such  a  mandamus  the  Court  will 
.  compel  an  election  at  the  peril  of  those 
who  resist.  #•  652 

i.  The  election  is  in  the  dean  and  canons. 

a. 

5.  The  dean  has  no  casting  voice.      H. 

6.  The  canons  have  a  right  to  vote  by 
proxy.  & 

7.  There  is  no  lapse  to  the  bishop  in  the 
case  of  a  canonry.  d. 

CHOSE  in  Action.. 

1.  Though  a  chose  in  action  cannot 
strictly  in  law  be  assigned,  yet  in 
equity  it  may :  and  in  the  case  of  a 
policy  of  insurance,  the  Court  will  so 
far  take  notice  of  an  assignment  as  fo 
permit  an  action  to  be  brought  in  the 
nameof  the  assignor.  Dclaneyr.Stod- 

2.  The  assignor  of  a  chose  in  action, 
who  is  become  a  bankrupt,  may  sue 
the  debtor  for  the  benefit  of  the  as- 
signee.    Winch  v.  Keeley.  619 

CHURCH-WARDENS. 
See  Overseers. 

CLERK. 
See  Bond,  4, 5, 6. 
COMMANDER,  Officer,  let. 
See  Agent.     Action   on   the  Case, 

ii.  5.  7.     Court-Mart  i al.    False 

Imprisonment. 
COMMISSION  of  Bankrupt. 
See  Bankrupt — Commutitm  of. 

COMMISSION  deltrtaert. 
I .  Is  an  absolute  engagement  to  rhe  prin- 
cipal from  the  broker,    and  makes 
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him  liable  In  the  fir*  tattooes  to 
that  the  broker  it  liable  at  all  events  ; 
though  the  principal  may  resort  to  the 
underwriter  as  a  collateral  security. 
Grove  and  Another  v.  Dubore.     1 12 

&  A  broker  with  such  a  commission 
may  set  off  under  the  general  issue  a 
lost  upon  a  policy,  happening  before 
a  bankruptcy,  to  an  action  by  the  as- 
signees of  a  bankrupt,  for  premiums 
upon  various  policies,  underwritten  by 
mm,  and  for  which  he  had  debited 
the  broker:  but  such  a  loss  cannot 
be  proved  under  a  notice  of  set-off. 

ib. 

3.  Where  a  bankrupt  has  underwritten 
a  policy  to  a  broker  acting  under  a 
commission  del  credere,  and  a  loss  upon 
the  policy  happens  before,  but  is  not 
adjusted  till  after  the  bankruptcy,  the 
broker  may  deduct  the  amount  of  the 
loss  from  the  debt  which  he  owes  to 
the  estate  of  the  bankrupt,  and  if  by 
mistake  he  pays  it  to  the  assignees,  he 
may  recover  it  from  them  as  money 
had  and  received  to  his  use.  Bize  v. 
Dickaeon  and  Another,  assignees  of 
BartenrnJag.  285 

COMMITTITUR. 
See  Practice,  6. 

COMMITMENT. 

1.  Whether  justices  of  the  peace  have 
not  the  power  of  committing  a  pauper 
for  refusing  to  answer  questions  rela- 
tive to  his  settlement,  «  until  he  shall 
answer."  Qmeref  The  King  v. 
Jaeksotu  653 

2»  In  the  case  of  a  bankrupt  committed 
by  the  commissioners  for  refusing  to 
be  examined,  he  must  send  word 
when  he  will  submit  and  answer  the 
questions.  si.  654 

See  Practice,  6. 

CONDITION  precedent. 

I.  No  precise  technical  words  are  re- 
quired in  a  deed  to  make  a  stipulation 
a  condition  precedent  or  subsequent; 
neither  does  it  depend  upon  its  being 
prior  or  posterior  in  the  deed.  But  it 
must  depend  on  the  nature  of  the  con* 

Vol.  I. 


tract,  and  the  acts  to  be  performed 
by  the  contracting  parties.  Hot  ham  v. 
ike  East  India  Company.  645 

2.  A  covenant  in  a  charter-party,  u  that 
no  claim  should  be  admitted,  or  al- 
lowance made  for  short  tonnage,  im- 
lets  such  short  tonnage  be  found  and 
made  to  appear  on  her  arrival,  on  a 
survey  to  be  taken  by  four  shipwrights, 
to  be  indifferently  chosen  by  both  par- 
ties," is  not  a  condition  precedent  to 
the  plaintiff's  right  of  recovering  for 
short  tonnage ;  but  is  a  matter  of  de- 
fence to  be  taken  advantage  of  by 
the  defendant :  and  the  not  averring 
performance  is  no  ground  for  arresting 
the  judgment.  u>. 

3.  If  the  defendants  prevent  the  per- 
formance of  a  condition  precedent  by 
their  neglect  and  default,  it  is  equal 
to  performance  by  the  plaintiffs,      ib. 

See  Devise,  3. 

CONSIGNMENT. 

In  an  action  by  the  consignor  of  goods 
against  a  carrier  for  nondelivery, 
where  the  plaintiff  averred  that  the  de- 
fendant undertook  to  deliver,  (5fc.  in 
consideration  of  the  hire  to  be  paid  by 
Ike  plaintiff',  and  proved  that  the  hire 
was  to  be  paid  by  the  consignee,  it  was 
held  to  be  no  variance,  the  consignor 
being  by  law  liable.  Moore  v.  WiUon. 
^^  659 

See  Bills  of  Lading,  1,  2. 

*  CONSTABLE, 
See  Headborough. 

CONSULTATION. 
See  Modus,  1. 

CONTRACT. 

1.  Where  goods  are  ordered  for  a  ship 
by  the  owners,  before  the  appoint- 
ment of  the  captain,  though  some 
are  not  delivered  til)  afterwards,  yet 
as  no  personal  credit  is  given  to  the 
captain,  he  is  not  answerable  for  any 
of  them.    Farther  v.  Davie*.       108 

%  But  where  the  captain  contracts  for 
the  goods,  though  they  are  furnished 
for  the  use  of  the  ship,  he  is  answer- 
able  in  respect  of  his  contract.        ib. 
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3.  So  that  in  such  case,  the  tradesman 
has  a  claim  both  on  the  captain  and 
owners,  as  well  as  a  specific  lien  on 
the  ship  itself.  108 

4.  Assumpsit  for  money  had  and  re- 
ceived lies  when  a  payment  has  been 
made  on  a  contract  which  is  Jnit  an 
end  to.     Towers  v.  Bar  rait.         133 

5.  But  if  it  continue  open,  the  plaintiff 
can  only  recover  damages  for  the 
breach  of  it,  and  then  he  must  state 
the  special  contract.  ib. 

6.  The  difference  between  those  cases 
where  the  contract  is  open  and  where 
it  is  not  so,  is  this ;  if  the  contract  be 
rescinded,  either  as  where,  by  the 
terms  of  it,  it  is  left  in  the  plaintiff's 
power  to  rescind  it  by  any  act,  and 
he  does  it ;  or  where  the  defendant 
afterwards  assents  to  its  being  rescind- 
ed, the  plaintiff  is  entitled  to  recover 
back  his  whole  money ;  and  then  an 
action  for  money  had  and  received 
will  lie :  but  if  the  contract  be  open, 

.  the  plaintiff*  s  demand  is  not  for  the 

'      whole  sum,  but  for  damages  arising 

out  of  it,  and  then  he  must  state  the 

special  contract.  133 

7.  An  officer  appointed  by  government 
treating  as  an  agent  for  the  public,  is 
not  liable  to  be  sued  upon  contracts 
made  by  him  in  that  capacity.  Mac- 
beath  v.  Haldimand.  172 

8.  Not  even  though'  he  contract  by 
deed,  if  it  be  on  account  of  govern- 
ment.    Unwin  v.  IVolseley.         674 

9.  Where  goods  are  delivered  under  an 
agreement  to  take  a  specific  parcel  of 
copper  money  in  payment ;  a  delivery 
of  such  copper  will  be  a  good  bar  to 
an  action  for  the  value  of  the  goods, 
though  in  fact  it  was  counterfeit  mo- 
ney.    Alexander  v.  Owen.  225 

10.  An  illegal  contract,  if  rescinded  as 
to  part,  must  be  rescinded  as  to  the 
whole:  therefore  if  a  plaintiff  fur- 
nishes goods  in  consideration  of  coun- 
terfeit money  to  be  paid  him,  and  he 
afterwards  refuses  to  take  it,  he  can- 
not recover  m  an  action  the  value  of 
the  goods  delivered.  ib.  226,  7 

See   Agreement.      Usurious    Con- 

TRACT. 

CONVICTION. 

2.  Conviction  quashed  because  the  wit- 


ness was  not  sworn  and  examined  in 
the  defendant'!  presence.  The  King 
v.  T.  S.  Crowther.  125 

2.  It  is  not  sufficient  to  read  over  the 
deposition  of  a  witness  in  the  defend- 
ant's presence.  ib. 

3.  But  if  the  defendant  confess  the 
charge,  the  irregularity  is  cured.  The 
King  v.  S.  Hall.  320 

4.  In  a  conviction  on  the  5  Ann.  c.  14. 
for  killing  game,  the  evidence  need 
not  negative  every  specific  qualifica- 
tion under  the  22  and  23  Car.  2.  c. 
25.     The  King  v.  T.  S.  Cromther. 

125 

5.  It  is  no  objection  to  a  conviction  to 
state  that  the  informer  came  and  gave 
the  justice  to  be  informed,  &c.  in  the 
preterperfect  tense.  The  King  v.  Sa- 
muel Hall.  320 

6.  Where  an  informer  need  not  negative 
any  of  the  exceptions  in  a  statute  bat 
negatives  some  of  them  only,  that 
part  of  the  information  will  be  rejected 
as  surplusage.  ib. 

7.  Conviction  on  the  22  Geo.  3.  c.  47. 
for  insuring  a  ticket  in  the  lottery  au- 
thorized by  25  Geo.  3.  quashed,  be- 
cause the  information  did  not  state 
that  the  ticket  on  which  the  insu- 
rance was  made,  was  a  ticket  in  the 
State  Lottery.  The  King  v.  Trelawney. 

222 

8.  Conviction  on  the  lottery  act,  22  Geo. 
3.  c.  47.  quashed  because  the  evidence 
did  not  state  the  offence  to  have  been 
committed  where  laid.  The  King  v. 
Jeffries.  241 

9.  Conviction  on  the  lottery  act,  22  Geo. 
3.  c.  47.  for  the  said  -offence,  where 
there  were  two  distinct  offences  charg- 
ed in  the  information,  was  held  bad. 
The  King  v.  Salomons.  249 

10.  Qwere,  Whether  a  person  can  be 
convicted  of  two .  distinct  penalties  in 
the  same  information  ?  But  if  he  can, 
he  ought  to  be  convicted  of  both.   ib. 

11.  An  appeal  against  a  conviction  on 
24  Geo.  3.  c.  21.  for  not  entering 
horses,  &c.  must  be  to  the  quarter 
sessions  next  after  the  conviction,  and 
not  after  the  execution.  Prosier  v. 
Hyde.  414 

12.  An  unstamped  agreement  to  sell  a 
share  of  a  ticket  in  the  lottery,  before 
the  tickets  are  deposited  with  the 

cojnmi*. 
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commissioners,  is  within  the  penalty  in- 
flicted by  22  Geo.  3.  c.  47.  s.  21.  The 
King  v.  Hawks  worth.  450 

CO-OBLIGOR. 
See  Witness,  1. 

COPYHOLD. 

1.  Custom  is  the  very  essence  of  a  copy- 
hold ;  and  if  the  custom  be  silent,  the 
common  law  must  regulate  the  course 
of  descent.  Denn  dent.  Goodwin  and 
Others  v.  Spray.  474 

2.  The  title  to  copyhold  lands  relates 
back  from  the  time  of  the  admittance 
to  the  surrender,  as  against  all  per- 
sons but  the  lord ;  so  that  the  surren- 
deree may  recover  in  ejectment 
against  the  surrenderor  on  a  demise  laid 
between  the  times  of  surrender  and 
admittance.  Holdfast  dent.  Woollamt 
v.  Clapham.  600 

S.  The  surrenderor  before  admittance 
is  considered  as  a  trustee  for  the  sur- 
renderee: and  as  between  them  ad- 
mittance is  not  at  all  necessary  to 
maintain  ejectment.  ib. 

4.  Whether  the  surrenderee,  before  ad- 
mittance, can  recover  against  the  lord, 
or  a  stranger,  Qutre  ?  ib. 

&i  Custom,  1.     Purchase. 

CORPORATIONS. 

1.  Acceptance  of  charters,  their  validity, 
and  pleadings  in  quo  warranto  infor- 
mations." See  The  King  v.  Amery. 

515 

2.  The  statute  11  Geo.  1.  c.  4.  was 
passed  in  order  to  secure  the  tranquil- 
lity of  corporations,  and  to  quiet 
possession.  And  the  Court  are  bound 
to  guard  their  peace.  The  King  v. 
Stacey.  3 

3.  Whether  the  Court  will  grant  an  in- 
formation in  the  nature  of  a  quo  war- 
ranto to  impeach  a  derivative  title, 
where  the  person  from  whom  it  was 
derived  died  in  the  undisturbed  pos- 
session of  it.     Qustre?  iff.  4. 

4.  Such  title  shall  not  be  impeached  by 
those  who  have  acquiesced  and  acted 
under  it.  ib.  4 

$.  After  the  death  of  a  mayor,  Black- 
stone,  J.  would  not  suffer  his  eligibi- 
lity to  be  disputed;  but  merely  the 


fact  whether  he  was  mayor  or  not/ 
which  the  corporation  books  shewed. 
And  if  in  fact  he  had  been  mayor,  it 
was  to  be  taken  that  he  had  been  re- 
gularly so.  The  King  ▼..  Spearing* 
1771,  cited  in  The  King  v.  Stacey.  4 

6.  A  corporation  created  by  letters  patent  % 
with  a  power  of  making  bye-laws, 
cannot  make  any  laws  to  incur  a  for- 
feiture.    Kirk  v.  Nowill.  118 

7.  Neither  can  a  corporation  created  by 
act  of  parliament,  unless  such  a  power 
be  expressly  given.  118 

See  Quo  Warranto  Informations. 
Books, 

COSTS. 

1.  Where  a  new  trial  was  granted  upop 
a  new  ground,  not  opened  at  the  first 
trial,  it  was  ordered  to  be  upon  pay- 
ment of  costs.     Sutton  v.  Mitchell. 

20 

2.  A  party  grieved  is  entitled  to  costs  in 
an  action  on  9  Geo.  1.  c,  22.  (for  set- 
ting fire  to  plaintiff's  house,)  against 
the  hundred,  although  they  together 
with  the  damages  may  exceed  200/. 
Jack  ton  v   C ales  worth.  71 

3.  Costs  are  always  given  in  actions  on 
the  statute  of  hue  and  cry,  where  da* 
mages  arc  recovered.  ib.  72 

4?.  The  statute  of  Gloucester  rives  costs, 
where  damages  are  given  by  any  sub- 
sequent statute.  ib.  73 

5.  No  costs  are  due  on  a  eertforari  re- 
moving summary  proceedings,  unless 
a  recognizance  be  entered  into  at  the 
time  of  removing  the  proceedings ; 
but  it  is  discretionary  in  the  Court  whe- 
ther they  will  grant  a  certiorari  ;  and 
in  future  they  will  compel  the  party  tq 
enter  into  a  recognizance.  This  was 
in  the  case  of  a  conviction  on  the  Jot-  - 
tery  act.   The  King  v.  Jenkins  on.     82 

6.  Under  the  3d  section  of  5  W.  Gf  M. 
c.  11.  for  regulating  the  removal  of 
indictments  from  the  sessions  by  cerhO' 
rari,  the  i  epresentarives  of  the  prose- 
cutor are  entitled  to  the  costs  taxed 
during  his  life,  though  no  personal 
demand  was  ever  made  by  him,  The 
King  v.  R.  Chamberlayne.  103 

7.  When  costs  are  taxed,  they  become  a 
debt  vested,  and  will  go  to  the  per- 
sonal representatives,  ib, 

3  G  2  8.  A 
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&  A  person  sued  on  25  Gee.  3.  c.  50. 
for  shooting  without  a  certificate,  is  not 
entitled  to  treble  coats  on  obtaining  a 
verdict ;  they  being  only  due  where  a 


d  to  treble  coats  on  obtaining  a 

t ;  they  being  only  due  where  a 

person  ii  sued  for  any  thing  done  in 

putting  the  act  into   execution,   and 

obtain*  a  verdict.     Smith  T-  eVaJ&t. 

252 

9.  If  the  plaintiff  take  issue  on  several 

Eleaa,  one  of  which  ia  insufficient  in 
iv,  and  has  a  verdict  on  all  the 
issues,  except  that  joined  on  the  inauf- 
ficient plea,  which  ia  found  for  the 
defendant;  and  afterward*  judgment 
is  entered  up  for  the  plaintiff ;  (till  he 
shall  not  be  allowed  any  costs  on  the 
■■sue  found  for  the  defendant.  Kirk 
v.  No  will  and  Another.  286 

10.  And  if  judgment  had  been  arretted 
in  that  case,  no  costs  would  have  been 
given.  ii. 

11.  If  the  plaintiff  reside  abroad,  the 
Court  will  stay  proceedings  till  he  give 
security  for  the  costs.  Pray  and 
Others  v.  Edit.  367 

12.  So  if  the  plaintiff  reside  in  Ireland. 
Fitzgerald  v.  Whitmore.  362 

13.  Where  a  defendant  removes  pro- 
ceedings by  a  recordari  facias  toqae/am 
from  a  county  court  into  one  of  the 
superior  courts,  and  signs  judgment 
ofnonfirot,  in  default  ofthe  plaintiff's 
appearing,  he  is  entitled  to  costs  by 
4  Jot.  1.  e.  3.  Davit  i.  James.  $7'£ 

14.  In  future  if  an  application  is  made 
to  the  Com  t  fora  mandamus  to  a  bishop 
to  license,  iltc.  without  good  founds* 
rion,  as  if  there  ia  a  specific  legal  re- 
inedy  for  the  party,  they  will  dia< 
charge  the  rule  with  costs.  The  King 
v.  Bishop  of  Chctur.  405 

15.  Where  any  one  of  several  issues  in  a 
quo  warranto  information  is  found  for 
the  prosecutor,  on  which  judgmer 


lap 


,  he  ia  entitled  to  costs 


on  ail  the  issues.  The  King  v.  Detunes. 
453 

16.  Where  the  lessor  of  the  plaintiff  had 
abandoned  his  suit  in  another  Court, 
and  brought  a  fresh  ejectment  in  B. 
R.  the  Court  refused  an  application 
requiring  him  to  give  security  for  the 
C0SM.  Doc  Jem.  Seliy v.  Alston.   491 

17.  There  are  only  three  instances 
where  the  Court    will  interfere  to 
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manner ;  at  the  end  and  expiration  of 
every  20  years,  during  the  said  term 
of  61  years,  for  the  like  consideration, 
and  upon  the  like  request,  would  ex- 
ecute another  lease  for  the  further  term 
of  20 years  9  to  commence  at  and  from  the 
expiration  of  the  term  then  last  before 
granted?  &c.  Under  this  covenant 
the  lessee  cannot  claim  a  further  term 
of  20  years  at  the  end  of  the  lease,  if 
he  has  omitted  to  claim  a  further 
term  at  the  end  of  the  first  and  second 
20  years  in  the  lease.  Rubery  v.  Jer- 
voire  and  Another.  229 

4.  A  lessee,  who  covenants  to  pay  rent 
and  to  repair,  with  an  exception  of 
casualties  oy  fire,  is  liable  upon  the 
covenant  for  rent,  though  the  pre- 
mises are  burnt  down,  and  not  rebuilt 
by  the  lessor  after  notice.  Be/four  v. 
Weston.  310 

5.  A  covenant  in  a  charter-party,  "  that 
no  claim  should  be  admitted  or  allow- 
ance made  for  a  short  tonnage,  unless 
such  short  tonnage  be  found  and  made 
to  appear  on  her  arrival,  on  a  survey 
to  be  taken  by  four  shipwrights  to  be 
indifferently  chosen  by  both  parties," 
is  not  a  condition  precedent  to  the 
plaintiff's  right  of  recovering  for 
short  tonnage ;  but  is  a  matter  of  de- 
fence to  be  taken  advantage  of  by  the 
defendant :  and  the  not  averring  per- 
formance is  no  ground  for  arresting 
the  judgment.  Hotham  v.  The  East- 
India  Company.  638 

6.  If  a  lessor  covenant  for  quiet  enjoy- 
ment against  the  lawful  let,  suit, 
entry,  tsc.  of  himself,  his  heirs  and  as- 
signs, the  declaration  for  a  breach  of 
the  covenant  need  not  expressly  al- 
lege that  he  entered  churning  title,  if 
the  disturbance  complained  of  be  such 
as  clearly  appears  to  be  an  assertion  of 
right.    Lloyd Y.Tomkies.  671 

7.  In  covenant  on  a  charter-party,  by 
which  it  was  agreed  to  employ  a  ship 
of  which  the  plaintiff  was  the  cantor, 
as  soon  as  condemnation  should  nave 
passed,  the  sentence  roust  be  taken  to 
mean  a  legal  sentence;  and  the  party 
who  sues  for  the  freight,  must  aver 
that  the  ship  was  condemned  by  a 
Court  having  competent  jurisdiction. 
Vnwih  v.  rfolseley.  674 


8.  Under  a  power  to  a  tenant  for  life  to 
,  lease  for  years,  reserving  the  usual 
'  covenants,  izfe.  a  lease  made  by  him, 
containing  a  proviso,  that  in  case  the 
premises  were  blown  down  or  burned* 
the  lessor  should  rebuild,  otherwise 
the  rent  should  cease,  is  void;  die 
jury  finding  that  such  covenant  k  *n- 
usual.  Doe  dem.  Ellis  and  Medvoin  v. 
Sandham.  705 

See  Settlement  by  apprenticeship,  1. 
Trustees.    Lease. 

COUNT. 
Set  Pleadings,  8, 10, 11, 12. 

COUNTERFEIT  Money. 
See  Contract,  9, 10. 

COUNTY  PALATINE. 
See  Trial,  2,  3. 

COURT 
See  Mosey  paid  into  C< 


COURT  Inferior 
See  Inferior  Court. 

COURT-MARTIAL. 

1.  It  is  not  incident  to  the  office  of 
commander  in  chief  of  a  squadron  to 
have  authority  to  hold  a  court-martial. 
Johnstone  v.  Sutton,  in  Error.  Eoecheq. 
Ch.  548 

2.  An  action  upon  the  case  will  not  lie 
for  a  malicious  prosecution  by  a  supe- 
rior against  any  inferior  officer,  before 
a  naval  court-martial,  for  an  offence 
cognizable  by  it.  Johnstone  \  Sutton, 
in  Error,  in  Excheq.  Ch.  493 

3.  An  action  on  the  case  for  delaying  to 
bring  an  officer  under  arrest  to  a  naval 
court-martial  will  not  lie ;  it  being  a 
military  offence,  for  which  the  de- 
fendant has  not  been  tried  by  a  court*, 
martial.  it.  548 

See  False  Imprisonment,  2. 

CREDITOR. 
See  Bankrupt,  12, 15,  22. 

CURACY. 
See  Assumpsit,  14*  15,  10.    Ma*. 

CUSTODY. 
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CUSTODY. 
See  Practice,  S.  17. 

CUSTOM. 

1.  A  custom  within  a  manor,  that  lands 
shall  descend  to  the  eldest  sister 9  where 
there  is  neither  a  son  nor  a  daughter, 
does  not  extend  to  an  eldest  niece  ;  but 
the  lands  must  descend  according  to 
the  rules  of  the  common  law,  in  de- 
fault of  such  son,  daughter,  and  sister. 
Denn  dtm.  Goodwyn  and  Wrag  et  ux. 
v.  Spray.  4-66 

2.  Custom  is  the  very  essence  of  a 
copyhold ;  and  if  the  custom  be  silent, 
the  common  law  must  regulate  the 
course  of  descent.  ib.  474 

CUSTUMARY  of  a  MANOR. 
See  Evidence,  9. 

P- 

DAMAGES. 

The  Court  may  in  any  case  grant  a 
new  trial  upon  the  ground  of  exces- 
sive damages.  Dueker  v.  Wood.   277 

See  Costs,  2,  3,  4. 

DEBT. 

1.  Bankruptcy  is  a  plea  to  an  action  of 
'  debt   on    the   reddendum  in  a  lease. 

Wadkam  v.  Marlowe.  91 

2.  When  costs  are  taxed,  they  become  a 
debt  vested.  The  King  v.'  R.  Cham- 
bcrlayne*  103 

See  Not  Guilty. 

DECLARATION. 
See  Pleadings,  3,  6,  7,  8.  10,  11,  12, 
13.  18, 19,  20.  Practice,  3,  4*  5. 

DEED. 
,   See  Estoppel,  1. 

DEL  CREDERE. 
See  Commission  Del  Credere. 


DEMISE. 


See  Lease. 


DEMURRER. 

.i.  Upon  t  demurrer  to  an  indictment 
found  in  all  inferior  Court,  objections 


may  be  taken  as  well  to  the  juris* 
diction  of  such  Court,  as  to  the  sub- 
ject-matter of  the  indictffl&nt.  The 
King  v.  J.  Fearnley.  316 

2.  And  where  the  caption  of  the  indict- 
ment stated  the  Court  of  quarter  ses- 
sions, where  such  indictment  was 
found,  to  have  been  held  on  an  im- 
possible day*  it  was  fatal.  ib. 

See  Pleadings. 

DERIVATIVE  TITLE. 

See  Quo  Warranto  Information,  7, 
8,9. 

DESCENT. 
See  Custom.     Evidence,  9. 

DESTRUCTION. 
See  Waste. 

DEVASTAVIT. 
See  Not  Guilty,  2. 

DEVIATION. 
See  Insurance,  3,  4. 

Devise. 

1.  Where  the  testator  was  seised  of  as 
•   undivided  moiety  of  three  tenements 

in  A.  and  also  or  the  reversion  in  fee, 
expectant  on  the  death  of  J.  S.  of 
the  other  moiety,  and  also  seised  of 
lands  leased  on  lives  in  B.  and  of 
other  lands  in  possession  in  B.  and  of 
several  other  lands  in  C.  and  devised 
to  N.  P.  "  all  that  his  part,  purpart, 
and  portion,  of  and  in  the  tenement 
called  A.  and  also  all  his  other  lands  is 
fee  simple,  situate  in  B.  and  the  re- 
Version  and  remainder  thereof,"  the 
whole  of  the  testator's  estate  fn  A.% 
whether  in  possession  or  reversion, 
passed  to  AT.  P.  Doe  dem.  Philips  v. 
Philits.  105 

2.  A.  devised  land*  in  trust  to  pay  the 
rents  and   profits    to   his   daughter, 

.  (whose  husbartd  was  then  living,)  for 
her  life,  notwithstanding  her  cover- 
ture, and  not  to  he  subject  to  ana  control* 
&c.  of  her  husband*  nor  liable  to  any 
debts  Which  he  had  or  should  contract; 
afterwards  the  devisor  made  a  codicil, 
taking  notice  of  the  death  of  his 
daughter's  husband,  wherein  he  rati* 

&4 
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tied  and  Confirmed  his  said  will.  The 
daughter  is  entitled  under  this  devise 
to  the  rents  and  profits,  tffc.  free  from 
the  control  of  any  future  husband. 
Beable  v.  Dodd.  193 

3.  Where  the  testator  had  three  sisters, 
(one  of  whom  was  married),  and  de- 
vised lands  to  trustees  and  their  heirs, 

***  In  trust  that  they  and  their  heirs 
should,  during  the  life  of  the  married 
sister,   receive  the  rents  and  profits, 

.  and  pay  the  same  to  the  two  other 
sisters,  their  heirs  and  assigns,  and 
from  and  after  the  decease  of  the 
husband,  in  case  the  married  sister 
should  be  then  living,  to  the  use  of 
the  three  sisters  severally  in  thirds 
for  life,  with  several  remainders  to 
their  first  and  other  sons  in.  tail,  re- 
mainder to  the  daughters  as  tenants 
in  common,  with  cross  remainders  be- 

■  tween  the  sisters,  on  default  of  issue 
of  their  bodies  respectively,  remainder 
over  in  tail  ;•'  the  condition  of  the 
married  sister's  surviving  her  husband, 
is  not  annexed  to  any  of  the  limita- 
tions, subsequent  to  the  limitation  of 
the  life  estate.  And  the  remainder.* 
man  in  tail  may  alone  make  a  good 
tenant  to  the  precipe  upon  the  death 
of  the  three  sisters  without  issue,  not- 
withstanding the  husband  be  then  liv- 
ing.    Norton  v.  Whitaker.  346 

4.  Under  a  devise  to  a  wife  for  life,  pro- 
vided the  remains  a  widow,  but  in  case 
she  marries  a  second  husband,  then  to 
«/•  S.  when  he  shall  attain  his  age  of 
23  years,  the  wife  has  an  absolute 
estate  till  J.  S.  is  S3,  though  she 
marry  before.  Doe  dem.  Dean  and 
Chapter  of  Westminster  and  Others  v. 
Freeman  and  Ux.  389 

5.  Where  the  testator  "  gave  and  be- 
queathed tosf.  Lis  estate  at  2?.,  and  the 
rest  of  his  effects,  furniture,  estates 
real  and  personal,  to  C."  A.  took  the 
estate  at  B.  in  fee.  Holdfast  dem. 
Cowfer  v.  Marten,  411 

C.  The  word  "  tttate"  of  itself  carries 
a  fee ;  and  words  of  restraint  must  be 
added  to  make  it  carry  less.  -      41 1 

7.  Where  there  is  an  express  limitation 
of  a  chattel  by  words,  which,  if  ap- 
plied to  a  freehold,  would  create  an 


express  estate  tail,  the  whole  interest 
vests  absolutely  in  the  first  taker ;  and 
a  limitation  over  of  such  a  chattel  is 
too  remote  to  take  effect.  Doe  dem, 
Lyde  v.  Lyde.  596 

8.  But  where  there  is  no  such  express 
legal  limitation,  the  Court  will  con- 
sider the  meaning  of  the  testator,     iff. 

9.  So  that  where  a  term  was  bequeathed 
"  to  G.  L.  for  life,  and  after  his  de- 
cease to  Margaret  his  wife  for  life,  and 
after  the  decease  of  the  survivor  to  the 
children  ofG.L.  share  and  share  aliket 
and  if  G.  L,  died  without  issue  of  his 
body  then  to  R.  L.  for  life,  and  after 
his  decease  to  Mary  his  wife  for  life, 
with  remainders  over,"  the  limitation 
to  Mary  was  held  good,  G.  L,  dying 
without  leaving  issue,  and  R.  £,.  dying 
during'his  life.  to. 

10.  A  devise  to  the  right  heirs  of  hus- 
band and  wife  is  a  devise  to  such  per- 
son as  answers  the  description  of  heir 
to  both,  namely,  a  child  to  both  :  and 
if  no  preceding  estate  be  given  to  the 
father  and  mother,  such  child  shall 
take  as  a  purchaser.  Roe  dem.  Night' 
ingale  v.  Quartley.  630 

11.  Where  the  person  to  whose  right 
heirs  an  estate  is  limited  takes  no 
estate  himself,  there  his  right  heirs 
shall  take  as  purchasers.  ib.  634 

See  Power. 

DIPLOMA. 
See  Game,  1,  2. 

DISTRESS. 

An  agreement  between  the  lessors,  and 
the  assignee  of  the  original  lessee, 
"  that  the  lessor  should  have  the  pre- 
mises as  mentioned  in  the  lease,  and 
should  pay  a  particular  sum  over  and 
above  the  rent  annually  towards  the 
good- will  already  paid  by  such  as- 
signee," operates  as  a  surrender  of 
the  whole  term;  and  the  sum  re- 
served for  good-will  is  to  be  paid  an* 
nually  in  gross,  not  as  rent,  and  the  • 
assignee  cannot  distrain  either  for  that, 
or  for  the  original  rent;  but  he  has  a 
remedy  by  assumpsit  for  the  sum  re- 
served for  the  good-will.  Smith  v. 
Maflcbaek.  441 

DONA- 


804 


INDEX  TO  THB  PRINCIPAL  MATTEI*. 


DONATIVE. 

1.  Qu.  how  far  the  nature  of  a  donative 
ia  changed  by  having  been  aug- 
mented by  Q.  AnnSt  bounty?  The 
King  v.  Bishop  of  Chester.  897 

3.  in  the  case  of  a  donative,  the  party  is 
in  full  possession  immediately  on  the 
nomination,  and  may  maintain  an  ac- 
tion for  money  had  and  received 
against  any  person  who  receives  the 
rents  and  profits*  .  ib.  403 

3.  But  where  a  donative  has  been  twice 
augmented,  it  should  seem  that  the 
nominee  cannot  maintain  such  action 
without  the  bishop's  licence,    ib*  404? 

E. 

EAST-INDIA  COMPANY. 
See  Covknant,  5. 

EJECTMENT. 

1*  Ejectment  for  a  messuage  and  tene- 
ment is  good  after  verdict.  Doe  dem. 
Stewart  v.  Denton.  1 1 

2.  So  is  ejectment  for  a  messuage  or  te- 
nement* ib. 

3.  A  surrender  of  chambers  in  New 
Inn  to  the  treasurer  and  antients  of 
the  society,  made  with  their  assent,  to 
the  intent  that  they  may  grant  the 
said  chambers  to  a  purchaser,  passes 
the  estate  to  such  purchaser  before  ad- 
mission :  and  therefore  upon  the  death 
of  the  surrenderee  before  admission, 
the  society  may  maintain  ejectment 
for  them.  Doe  Jem.  Warry  and  Others 
▼.  Miller  and  Another.  398 

4.  The  title  to  copyhold  lands  relates 
back,  from  the  time  of  the  admittance, 
to  the  surrender  as  against  all  persons 
but  th?  lord ;  so  that  the  surrenderee 
may  recover  in  ejectment  against  the 
surrenderor  on  a  demise  kid  between 
the  times  of  surrender  and  admit- 
tance.    Holdfast  dem.    WooMwms  v. 

.     Ckspham.  600 

m  Whether  the  surrenderee  before  ad- 
mittance can  recover  against  the  lord 
of  a  stranger?  Qvaref  ib. 

&  The  surrenderor  before  admittance  is 
considered  at  a  trustee  for  the  surren- 
deree, and  therefore  is  not  permitted 
up  a  formal  ejection  against  the 


plaintiff's    recovering  that   property 
which  he  holds  for  ku  bene**.     600 

7.  A  tenant  to  a  mortgagor,  who  does 
not  give  him  notice  of  an  ejectment 
brought  by  the  mortgagee  to  enforce 
an  attornment*  is  not  liable  to  the  pe- 
nalties of  the  11  Geo-  2.  c.  19.  /.  12. 
for  secreting  ejectment*.  Buckley  v. 
Bucllsy.  647 

8.  The  trustee  of  a  term,  not  having  no- 
tice of  an  agreement  for  a  lease  before 
the  grant  of  the  term*  may  maintain 
an  ejectment  against  the  tenant  in  pos. 
session  under  the  agreement.  Gooamte 
dem.  Estvnek  v.  Way.  785 

9.  One  tenant  in  common  cannot  set  ap 
an  outstanding  unsatisfied  term  in  bar 
to  an  ejectment  for  a  moiety  by  ano- 
ther tenant  in  common.  Doe  demu 
Briitovse  v.  Pegge.  75$,  s. 

10.  Where  a  trust  term  ia  a  mere  mat- 
ter of  form,  and  the  deeds  were  nuni- 
menta  of  another's  estate,  it  shall  not 
be  set  up  against  the  real  owner,     ik 

11.  A  trust  shall  never  be  act  op  mat 
ejectment  against  him  for  whom  tht 
trust  was  intended.  ik 

12.  A  tenant  in  possession  under  a  lease, 
whose  tenancy  is  not  meant  to  bt  a* 
turbed  by  the  lessor  of  the  plaintiff  it 
ejectment,  shall  never  set  up  his  lose 
to  bar  the  recovery.  ik 

13.  A  mortgagor  cannot  act  up  the  tide 
of  a  third  person  againat  nit  more* 
gagee  in  an  ejectment.  ik 

14  Nor  can  a  tenant  set  up  the  tkk  oft 
third  person  in  an  ejectment  to  bar  ha 
own  lessor.  ik 

15.  A  second  mortgagee,  who  takes  at 
assignment  of  a  term  to  attend  the  in- 
heritance, and  has  all  the  titfe-deidit 
may  recover  in  ejectment  against  the 
first  mortgagee,  not  having  had  ns- 
tke  of  such  prior  mortgage.  GM- 
mk  dem.  Norris  v.  Morgan.       755 

16L  If  a  subsequent  purchaser  or  mart- 
gagee  has  notice  of  a  former  pur- 
chase or  incumbrance,  he  shall  not 
avail  himself  of  an  asaignmem  of  at 
eld  outstanding  verm,  prior  to  both, 
in  order  to  get  a  preseneoc*.  Wtl* 
Imnjhtyv.kWnmgUw.  763 

17.  But  if  he  had  no  not**  of  men 
prior  iacumbrance  or  purchase*  tad 
has  the  first  and  beat  nght  to  call  far 

the 
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the  legal  estate*  then  if  be  gets  an 
assignment  of  it,  a  Court  of  equity  will 
not  deprive  him  of  his  advantage. 

76S 

IS.  If  a  second  mortgagee  lend  his 
money  upon  an  estate,  upon  which 
there  is  an  old  outstanding  term,  and 
has  notice  at  the  same  time  of  a  cer- 
tain incumbrance  prior  to  his  own,  | 
the  prior  incumbrancer  has  the  best 
right  to  call  for  the  legal  estate,  and 
to  satisfy  himself  of  any  other  incum- 
brances upon  the  estate,  although 
such  other  incumbrances  were  not 
known  to  the  second  mortgagee  at  the 
time  he  advanced  his  money  ib. 

St*  Com,  16,  17.     Notice  to  quit. 
Cellar*  or  Lease,  4. 

ENEMY. 
See  Insurance.    Trade. 

ERROR. 

Assignment  of— &*  Bankrupt. 

Error,  Bail  in. 

1.  Bail  in  error  must  be  put  in  within 
four  days  alter  final  judgment  signed, 
without  reference  to  the  time  of  the 
allowance,  or  serving  the  copy  of  it. 
Jaques  v   Nixon*  379 

2.  As  the  bail  in  error  cannot  surrender 
the  principal,  they  are  not  entitled  to 
relief  though  the  principal  become  a 
bankrupt  pending  the  writ  of  error. 
Soutkcote  v.  Brauhwaite.  624 


Error,  Writ  of. 

1 .  Though  a  writ  of  error  be  sued  out 
before  judgment  signed,  it  cannot 
have  any  effect  till  the  judgment  is 
actually  signed.     Jaques  v.  Nixon. 

279 

2.  And  if  a  copy  of  the  allowance  be 
served  before  judgment  signed,  it  only 
operates  as  an  allowance  from  the 
time  of  signing  judgment.  ib. 

3.  The  service  of  the  allowance  is  only 
to  bring  the  party  into  contempt  tf  he 
proceeds ;  for  the  allowance  is  of  it- 
self a  supersedeas.  it. 


ESTATE. 
See  Devise,  5,  6. 

ESTATE  TAIL. 
See  Forfeiture,  3. 


ESQUIRE. 


SuGams,*. 


ESTOPPEL. 

1.  Where  a  person  held  under  a  lease 
from  a  tenant  for  life,  in  which  the 
reversioner,  who  was  then  under  age, 
was  named,  but  it  was  not  executed 
by  him  till  after  the  death  of  the  te- 
nant for  life.  Quire?  How  far  the 
lessee  might  have  been  estopped  in 
an  action  of  covenant  brought  by  die 

-  reversioner,  if  he  had  not  himself 
shewn  these  facts  by  his  declaration  ! 
Ludfordr.  Barber.  86  . 

2.  A  lessor  is  not  estopped  by  his  deed 
from  going  into  evidence  to  shew  that 
a  cellar,  which  is  situated  under  the 
demised  premises  particularly  de- 
scribed, was  not  intended  to  be  de- 
mised.   Doe  dem.  Freehnd  v.  Burt. 

701 

ESTRAY. 

Trespass  lies,  and  not  case,  for  work- 
ing  an  estray,  although  the  original 
taking  be  admitted  to  be  lawful. 
Oxley  v.  Watts.  12 

See  Trespass,  5. 

EVIDENCE. 

1.  A  conviction  on  a  penal  statute  must 
state  that  the  witness  was  sworn  and 
examined  in  the  defendant's  pre- 
sence: it  is  not  sufficient  to  read 
over  the  witness's  deposition  in  the 
defendant's  presence.  The  King  v. 
T  S.  Crocker.  125 

2.  In  a  conviction  on  the  6  An.  e.  14. 
for  killing  game,  the  evidence  need 
not  negative  every  specific  qualifica- 
tion under  the  22  &  23  Car.  2.  t. 
25.  125 

S.  Acceptance  of  rent  is  only  evidence 
of  a  holding  from  year  to  year  where 
no  other  tenure  appears,  and  may  be 
rebutted  by  shewing  notice  to  quit 
previous  to  such  acceptance.  Sjies 
.  dm.  MurgamuduA  Wilkes  v.— — 
eor.BUthhmtJ.  Torinm.au.  1774, 

cited 
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cited  id  Right  dim.  Flower  v.  Darby 
and  Another.  161 

4.  In  ejectment,  Eyre,  Baron,  held  a  no- 
tice to  quit  at  Lady-day,  to  be  pre- 
sumptive evidence  of  a  ^holding  from 
Lady-day  to  Lady-day,  till  the  con- 
trary was  shewn  •  Doe  dem.  Puddi- 
combe  v.  Harris*  Dorchester  sum.  ass. 
1784-  ib. 

5.  A  cu8tumary  of  a  manor,  appearing 
to  be  of  great  antiquity,  and  delivered 
down  with  the  court-rolls  from  stew- 
ard to  steward,  although  not  signed 
by  any  person,  is  good  evidence  to 
prove  the  course  of  descent  within  the 
manor,  Denn  dem.  Goodwin  &f  Wragg 
et  Utc.  v.  Spray.  486 

6.  A  demise  of  premises,  in  Westminster, 
late  in  the  occupation  of  A.  parti- 
cularly describing  them,  part  of  which 
was  a  yard,  does  not  pass  a  cellar 
situate  under  that  yard,  which  was 
then  in  the  occupation  of  B.  ano- 
ther tenant  of  the  lessor:  and  the 
lessor,  in  an  ejectment  brought  to  re- 
cover the  cellar,  is  not  estopped  by 
his  deed  from  going  into  evidence  to 
shew  that  the  cellar  was  not  intended 
to  be  demised.  Doe  dem.  Freelandv. 
Burt.  701 

7.  Whether  parcel  or  not  of  the  thing 
demised,  is  always  matter  of  evi- 
dence, ib. 

See  Witness.  Lease,  7.  Order  of 
Removal,  2. 

EXCEPTION. 
See  Statute. 

EXECUTION. 

1.  An  executiop  against  thfe  goods  of  a 
bankrupt,  taken  out  after  his  certifi- 
cate is  signed  by  his  creditors,  and 
before  it  is  allowed  by  the  chancellor, 
is  valid.     C alien  v.  Meyrich.        361 

2.  The  Btatute  5  Geo.  2.  c.  30.  only 
relates  to  the  discharge  of  the  person 
of  the  bankrupt,  who  is  in  custody  on 
a  judgment  obtained  before  the  al- 
lowance of  the  certificate.  ib. 

3.  Where  two  writs  of  fieri  facias 
against  the  same  defendant,  are  deli- 
vered to  a  sheriff  on  different  days, 
and  no  sale  is  actually  made  of  the 


defendant's  goods,  the  first  execoridn 
must  have  the  priority,  even  though 
the  seizure  was  first  made  under  the 
subsequent  execution.  Hutchinson  v. 
Johnson.  729 

4.  And  if  the  person,  claiming  under 
the  second  execution,  pay  the  sheriff 
the  amount  of  the  debt  under  the  first 
execution  for  his  security,  the  Court 
will  not  compel  the  sheriff  to  refund 
the  money  on  motion.  ib. 

5.  But  where  the  sheriff  had  given  a 
bill  of  sale  to  the  person  claiming 
under  the  second  execution,'  that  was 
held  to  bind .  the  sheriff.  Rybot  v. 
Peckham.  731, ». 

6.  The  statute  of  frauds  only  secures 
the  possession  of  innocent  vendees  un- 
der an  execution :  but  as  to  the  rest  of 
the  world,  the  goods  are  bound  from 
the  delivery  of  the  writ  to  the  sheriff. 
Hutchinson  v.  Johnson.  729 

See  Bankrupt,  Commission  of,  1.  Ik- 
solvent  Act.  Practice,  11. 
Prisoner,  2. 

EXECUTORS  and  ADMINI- 
.      STRATORS. 

1.  Where  a  payee  of  a  bill  of  exchange 
indorses  it  to  A.  and  B .  as  executors, 
they  may  declare  as  such  in  an  action 
against  the  acceptor.  King  and  Others, 
Executors,  &c.  v.  Thorn.  The  same  v. 
M'Linnan.  437 

2.  A  plea  of  judgment  recovered  on  a 
simple  contract,  pleaded  by  an  admi- 
nistrator to  debt  on  bond,  must  aver 
that  such  recovery  was  had  before  no- 
tice of  the  bond  debt.  Sawyer  v. 
Mercer.  690 

3.  Where  the  defendant  bound  himself, 
as  administrator,  to  abide  by  an  award 
to  be  made  touching  matters  in  dis- 
pute between  his  intestate  and  ano- 
ther; and  the  arbitrators  awarded 
that  he  as  administrator  should  pay, 
&c.  he  cannot  plead  plene  adminutra- 
vit  to  debt  on  the  bond;  for  by  sub- 
mitting to  the  award,  he  has  admitted 
assets.     Barry  v.  Rush.  691 

4.  An  executor's  right  is  derived  from 
the  will ;  the  probate  is  only  evi- 
dence of  it :  therefore  he  has  a  con- 
structive possession  from  the  testator's 

death 
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death.    Smith  and  Another,  assignees 
of  Clerk,  v.  Milles.  480 

See  Bond,  4.    Trade,  3,  4. 

EXEMPTION. 

The  Crown  may  exempt  particular  per* 
sons  from  serving  the  office  of  con- 
stable, or  any  other  office  under  the 
Crown,  provided  there  be  a  suffi- 
cient number  of  persons  left  to  serve 
the  office.     The  King  v.  T.  Clarke. 

686 

Set  Office* 

]?. 

FACULTY. 

1.  A  faculty  is  a  good  title  to  a  pew. 
See  Pew. 

2.  A  faculty  to  a  man  and  his  heirs  is 
bad.     Stocks  v.  Booth.  432 

3.  If  a  faculty  be  annexed  to  a  mes- 
suage, it  may  be  transferred  with  the 
messuage  to  another  person,     ib.  431 

4.  There  may  be  a  faculty  for  exchang- 
ing seats  in  a  church.  tb. 

5.  There  cannot  be  a  gift  of  a  new  to  a 
man  without  a  faculty,  ib.  and  Rogers 
v.  Brooks,  ib.  n. 
See  Pew. 

FALSE  IMPRISONMENT. 

1.  This  action  lies  against  a  superior  of- 
ficer, where  the  imprisonment  at  first  I 
was  legal,  but  was  afterwards  aggra- 
vated with  many  circumstances  of 
cruelty,  and  was  continued  beyond 
necessary  bounds.  Wall  v.  Macna- 
mora.  536 

2.  It  also  lies  where  a  captain  of  a  man 
of  war  imprisoned  the  defendant  three 
days  for  a  supposed  breach  of  duty, 
without  hearing  him,  and  then  re- 
leased him  without  bringing  him  to  a 
court-martial.      Swinton  v.  Molloy. 

537 

FARMER. 
See  Bankrupt,  5. 

FEME  COVERT. 
See  Baron  and  Feme. 

FEME  SOLE. 
See  Baron  and  Feme* 


FINES. 

Under    a   bond    of    indemnity    given 

A.  that  B.  who  was  appointed  ge- 
neral agent  of  C.  the  receiver  of 
his  rents,  and  the  manager  of  his 
estates,  should  pay  over  to  C.  all  rents 
which  he  should  receive,  as  also  the  in- 
crease and  improvements  -thereof  upon 
any  new  contracts  or  renewals  of 
leases  ;  A.  is  answerable  for  all  fines 
received  by  B.  on  renewing  the  leases, 
which  were  not  paid  over  by  him. 
The  Irish  Society  v.  Needham.     '  482 

FIRE. 
See  Covenant,  4.  8. 

FOREIGNERS. 
See  Costs,  11,  12. 

FORFEITURE. 

1.  A  corporation,  created  by  letters  fa- 
tent  without  a  power  of  making  bye- 
laws,  cannot  make  any  laws  to  incur  a 
forfeiture.     Kirk  v  Nowill.         118 

2.  Neither  can  a  corporation  created  by 
act  of  parliament ,  unless  such  a  power 
is  expressly  given.  ib. 

3.  A.  tenant  for  years,  remainder  to  B. 
for  life,  remainder  to  the  first  and 
other  sons  of  B.  in  tail,  remainder  to 

B.  So  tail ;  A.  and  B.  join  in  a  lease 
and  release  to  make  a  tenant  to  the 
praecipe,  and  suffer  a  recovery ;  the 
estate-tail  limited  to  the  sons  of  B.  is 
not  devested  by  the  recovery,  nor  is 
there  any  forfeiture  of  the  respective 
estates  of  A.  and  B.  Smith  dem.  Rich- 
ards v.  Clifford.  738 


FOX. 


See  Trespass,  2. 


G. 


GAME. 

1.  A  diploma  conferring  the  degree, of 
doctor  of  physic,  granted  by  either 
of  the  universities  in  Scotland,  does 
not  give  a  qualification  to  kill  game 
under  22  k  23  C.  2.  c .  25.  Jones  ▼. 
Smart.  44 

2.  Neither  is  a  doctor  of  physic  of  the 
English  universities  qualified  as  such. 

ib.5$ 
3.  An 
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3.  An  esquire  m  §ther  person  of  higher  I 
degree,  as  such,  it  not  qualified  to  kill 

Eme  under  22  &  23  Car.  2.  c.  25. 
t  the  eon  of  an  esquire,  or  the  son  of 
other  person  ofhigher  degree,  is.  44,53 

4.  A  conviction  of  the  defendant,  on  the 
statute 22 & 23 Car.  2.  c.  25.  as  "not 
being  the  eldest  son  of  an  esquire, 
or  of  other  person  of  higher  de- 
gree," is  good.  King  v.  Utky.  24 
Geo.  3.   cited    in  Jones  v.   Smart. 

45,48,51 

GAOLER. 

1.  A  gaoler  is  bound  to  receive  a  pri- 
soner tendered  to  him  after  the  return* 
day  of  the  writ  on  which  he  is  arrested. 
Brandling*.  Kent.  60 

2.  Qtutre,  Whether  a  gaoler  would  be 
answerable  for  receiving  a  prisoner 
tendered  to  him,  where  the  arrest  was 
illegal  on  the  face  of  the  warrant ;  like 
the  case  of  a  pound-keeper  ?       ib.  62 

GOOD-WILL. 
See  Lease,  3. 

GOVERNMENT. 
See  Agent,  1,  2. 

GOVERNOR. 
See  Agent,  1,2. 


See  Wait. 


GRANT. 


H. 


HEADBOROUGH. 

A  younger  brother  of  the  corpora- 
tion of  the  Trinity  House  is  not 
exempt  from  serving  the  office  of 
headborough  by  any  of  the  charters 
granted  to  the  corporation.  The  King 
v.  T.  Clarke.  679 

See  Exemption. 

HERBAGE  &  PANNAGE. 
See  Poor  Rats,  2,  3. 

HOLDING. 
See  Evidence,  4. 

HORSES. 
See  Quarter  Sessions. 


HOSTAGE. 

A  promise  by  a  captain  of  a  strip  on 
behalf  of  his  owners,  when  the  ship 
was  taken,  to  pay  monthly  wages  to 
one  of  the  sailors,  in  order  to  induce 
him  to  become  a  hostage,  is  binding 
on  the  owners,  although  they  aban- 
don the  ship  and  cargo.  Totes  r.HatL 

73 

HUE  and  CRY. 

1.  Quaret  Whether  before  the  statute  tf 
hue  and  cry,  the  party  robbed  could 
have  had  an  action  against  the  hun- 
dred to  recover  damages  for  not  keep- 
ing watch  and  ward?  Jackson  t. 
Calesworth.  72 

2.  Costs  are  always  given  in  actions  oo 
the  statute  of  hue  and  cry  where  da- 
mages are  recovered.  ft 

HUNDRED. 
Set  Costs,  %  8>  4.    Hub  &  CRT. 

HUNTING. 
Set  Trespass,  2. 

I. 

INCLUSIVE. 
See  Abatement,  1,  2. 

JEOFAILS. 
Statute  of  jeofails  will  not  assist  en  i 

writ  of  error  from  an  inferior  Court, 
where  one  of  two  counts  in  a  declara- 
tion is  not  laid  within  the  jurisdiction, 
and  the  damages  are  general.  Trevor 
v.  Wall  151 

IMPRESSING. 
See  Pleading,  6. 

INDEMNITY. 
See  Bond,  4,5,6, 7.    Trustees. 

INDICTMENT. 

1.  Upon  a  demurrer  to  an  indictment 
found  in  an  inferior  Court,  objection 
may  be  taken  as  well  to  the  juris- 
diction of  such  Court  as  to  the  sutjefr- 
matter  of  the  indictment.  The  A»f 
v*  J.  Fearntey.  316 

lAtd 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


2.  And  where  the  caption  of  the  indict- 
ment stated  the  Court  of  quarter  ses- 
sions, where  such  indictment  was 
found,  to  have  been  held  on  an  impos- 
sible day,  it  was  fatal.  316 

See  Perjury. 

INFANT. 

1.  Assumpsit  on  an  account  stated  does 
not  lie  against  an  infant.  Trueman  v. 
Hurst.  40 

2.  Even  though  the  particulars  of  the 
account  were  for  necessaries.  Bartlett 
v.  Emery.  H.  2  G.  2.  B.  R.  cited  in 
Trueman  v.  Hurst.  42 

3.  In  replying  to  a  plea  of  infancy  the 
plaintiff  must  shew  enough  in  the  re- 
plication to  maintain  every  part  of  the 
declaration:  and  if  a  replication,  which 
is  entire,  be  bad  as  to  part,  it  is  bad 
as  to  the  whole.  40 

4.  It  seems  that  an  infant  may  bind 
himself  by  a  promissory  note  given  for 
necessaries,  and  for  instructing  him  in 
the  business  of  a  hair-dresser,     ib.  40 

5.  If  the  plaintiff  reply  to  a  plea  of  in- 
fancy, that  the  defendant,  after  he 
had  attained  21,  confirmed  his  pro- 
mise, and  the  defendant  rejoin  that 
he  did  not,  the  plaintiff  need  only 
prove  a  promise,  and  the  defendant 
must  shew  that  he  was  under  age  at 
the  time.     Borthwick  v.  Carruutirs. 

648 

INFERIOR  COURT. 

1.  In  an  inferior  Court  the  declaration 
must  allege,  that  the  money  was  had 

.  and  received  within  the  jurisdiction,  as 
well  as  that  the  defendant  promised  to 
pau  within  it.  Trevor  v.  Wall.      151 

2.  Where  one  count  of  a  declaration  in 
an  inferior  Court  is  not  laid  within  the 
jurisdiction  of  that  Court,  and  the  da- 
mages are  given  generally,  the  ob- 
jection it  fetal  upon  a  writ  of  error, 
although  there  is  another  good  count. 

ib. 
3*  The  statute  of  jeofails  will  not  assist 
on  a  writ  of  error  from  an  inferior 
Court,  where  one  of  two  counts  in  a 
declaration  is  not  laid  within  the  juris- 
diction, and  the  damages  are  general. 

ib. 


4.  Upon  a  demurrer  to  an  indictment 
found  in  an  inferior  Court,  objectio&t 
may  be  taken  as  well  to  the  jurisdic- 
tion of  such  Court,  as  to  the  subject- 
matter  of  the  indictment  The  King 
v.  J.  Fearnley.  316 

See  Indictment,  1,  2.  Venire  de 
novo,  1. 

INFORMATION. 

1.  Wherever  magistrates  act  uprightly, 
though  they  mistake  the  law,  no  in- 
formation will  be  granted  against 
them.     The  King  v.  Jackson*       663 

2.  An  information  will  be  granted  against 
a  jusrice  of  the  peace  as  well  for 
granting  as  for  refusing  an  ale-license 
improperly.  The  King  v.  Holland  and 
Foster.  692 

See  Conviction.  Corporation. 
Gams,  &   Quo  Warranto. 

INNKEEPER. 

An  innkeeper,  who  sells  liquor  out 
of  the  house  to  all  customer*  apply- 
ing for  it,  is  subject  to  the  bankrupt 
laws,  however  inconsiderable  the  ex- 
tent of  such  dealing,  and  the  profits 
arising  from  it,  may  be.  Potman  v. 
Vaughan.  572 

INNS  of  COURT. 
See  New  Inn. 

INSIMUL  COMPUTASSET. 
See  Infant,  1,  2. 

INNUENDO. 
See  Perjury,  4,  5. 

INSOLVENT  ACT. 

A  general  judgment,  signed  by  virtue 
of  a  warrant  of  attorney  given  before 
the  passing  of  an  insolvent  act,  of 
which  the  defendant  is  entitled  to  take 
advantage  by  pleading  in  discharge  of 
his  person,  tkc.  will  not  warrant  a 
special  execution  under  the  act.  But 
the  Court  will  give  the  plaintiff  leave 
to  plead  the  insolvent  act  for  the  de* 
fondant,  and  tign  a  special  judgment 
under  it ;  for  the  warrant  of  attorney 
will  preclude  the  defendant  from  say* 
ing  there  is  no  debt.  Burton  and  An- 
other v.  Mopoui.  80 

IN- 
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INSPECTION. 


See  Books. 

INSURANCE.    INSURED. 
INSURER. 

1*  Where  an  insurance  was  ordered  by 
the  principal  to  be  made  as  soon  as  a 
letter  was  received  from  his  agent ; 
and  that  agent  when  he  wrote  the  let- 
ter knew  nothing  of  the  loss  of  the 
vessel,  but  had  an  opportunity  by  the 
course  of  the  post  of  contradicting  the 
contents  of  it,  and  transmitting  intel- 
ligence of  the  loss  before  the  insu- 
rance was  effected,  and  neglected  to 
do  so ;  the  policy  is  void  on  the  ground 
of  misrepresentation,  though  the  as- 
sured himself  knew  nothing  of  the 
loss.     Fitxherbert  v.  Mather,         12 

2.  Any  person  acting  by  the  orders  of 
the  insured,  or  his  agent,  and  who 
is  anywise  instrumental  in  procuring 
the  insurance,  is  bound  to  disclose  all 
he  knows  to  the  underwriter  before 
the  policy  is  effected :  and  where  any 
misrepresentation  arises  from  his 
fraud  or  negligence,  even  without  the 
privity  of  his  employer,  the  policy  is 
void.  ib. 

3.  Insurance  on  the  ship  Friendship  "  at 
and  from  St.  Kitts  to  London*  warranted 
to  sail  with  convoy  on  or  before  1st  of 
August"  The  ship  after  taking  in 
part  of  her  cargo  at  St.  Kitts  was 
driven  out  of  her  port,  and  obliged 
to  go  into  St.  Eustatia,  When  she 
was  there  she  made  several  efforts  to 
get  back  to  St.  Kitts  to  finish  her 
loading ;  but  not  succeeding  was  sold 
by  the  plaintiff  to  Mr.  Ross  of  St. 
Eustatia,  and  completed  her  loading 
there ;  and  afterwards  sailed  on  the 
1st  of  August  from  thence  with  con- 
voy for  London,  but  was  lost  in  the 
course  of  the  voyage.  It  appeared 
that  St.  Eustatia  is  in  the  direct  road 
to  London  from  St.  Kitts,  and  that  the 
convoy  from  St.  Kitts  always  looked 
into  St.  Eustatia  to  take  up  any  ships 
that  miefit  be  there.  That  if  the 
ship  had  sailed  immediately  from  St. 
Kitts  she  must  have  gone  by  St. 
Eustatia;  but  would  not  have  stopped 
there.  And  it  was  also  proved  to  be 
the  custom,  that  where  a  captain  had 


not  taken  in  his  full  cargo  at  St.  Kitts9 
he  should  take  in  the  rest  at  St. 
Eustatia.  The  Court,  under  these 
circumstances,  held  the  going  to  St. 
Eustatia,  and  the  finishing  the  loading 
there,  not  to  be  a  deviation/  so  as  to 
discharge  the  policy.  Delaney  v.  Stod- 

4.  If  a  ship  be  driven  out  of  her  load- 
ing port,  and  obliged  to  go  into  an- 
other port,  and  after  fruitless  attempts 
to  get  back  again,  she  does  the  best 
she  can  to  get  from  thence  to  the  place 
of  her  destination  ;  that  will  not  be 
considered  as  a  deviation.  & 

5.  Neither  does  it  vacate  the  policy,  if 
such  ship  complete  her  loading  at  the 
port  into  which  she  is  so  driven.  In 
the  principal  case,  however,  there  was 
a  custom  to  warrant  this.  ib. 

6.  A  policy  may  be  transferred,  and  an 
action  maintained  in  the  name  of  the 
assignor.  ib.  26 

7.  It  is  not  yet  determined  that  policies 
on  neutral  property,  though  bound  to 
an  enemy's  port,  are  void.  Gist*. 
Mason.  84 

8.  Where  a  policy  does  not  appear  on 
the  face  of  it  to  be  illegal,  the  Court 
will  not  grant  a  new  trial,  in  order  to 
let  the  defendant  into  proof  that  it  was 
so ;  but  he  should  have  shewn  it  on  the 
trial.  ib. 

9.  Where  an  embargo  had  been  laid  on 
provisions  in  Ireland,  an  insurance  on 
such  provisions  from  thence,  laden  on 
board  a  vessel  bound  to  an  enemy's 
port,  was  held  void,  Dalmady  v. 
Mottenx.  85,  n. 

10.  Seamen's  wages  and  provisions  are 
not  covered  by  an  insurance  on  the 
body  of  the  ship.  Robertson  v.  Ewer. 

127.  132,«.*. 

11.  The  assured  cannot  recover  upon 
the  policy,  unless  the  loss  be  a  direct 
and  immediate  consequence  of  the 
peril  insured ;  so  that  slaves  who  die 
by  any  other  means  than  by  wounds 
or  bruises  received  in  the  very  act  of 
quelling  a  mutiny,  are  not  within  that 
provision  of  an  African  policy,  which 
insures  against  loss  by  mutiny.  Jones 
v.  Schmoll.  ISO,  n.  a. 

12.  Owners  of  ships  are  not  entitled  to 
abandon,  unless  at  some  period  of  the 

voyage 
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royage  there  has  been  a  total  loss  : 
and  where  the  jury  have  found  only 
an  average  loss,  occasioned  by  the  pe- 
rils of  the  sea,  the  Court  are  precluded 
from  saying  there  has  been  a  total 
loss.  Cazalet  and  Others  v.  St.  Bar  be. 

187 

13.  If  the  ship  arrive  safe,  the  circum- 
stance of  her  not  being  worth  repair- 
ing will  not  make  it  a  total  loss.       ib. 

14.  The  nature  of  a  policy  is  an  insu- 
rance on  the  ship,  for  the  voyage.  If 
either  the  ship,  or  the  voyage,  be  lost, 
it  is  a  total  loss.  ib.  191 

15.  A  ship  being  insured  for  a  voyage, 
the  underwriter  is  not  liable  for  any 
loss  arising  from  seizure,  after  she  has 
been  24  hours  in  fiort ;  though  such 
seizure  was  in  consequence  of  an  act  of 
barratry,  committed  by  the  master, 
by  smuggling  during  the.  voyage. 
Lockyer  and  Others  v.  Offley.       252 

16.  The  underwriter  is  in  no  instance 
liable  for  any  loss  which  happens  after 
the  vessel  has  been  moored  24  hours 
in  safety ;  although  such  loss  should 
arise  from  some  previous  damage  sus- 
tained during  the  voyage.        to,  261 

17.  Where  a  ship  was  insured  for  six 
months;  and  three  days  before  the 
expiration  of  the  time  she  received 
her  death's  wound,  but  was  kept 
afloat  by  pumping  till  three  days  af- 
ter the  time,  the  underwriter  was  held 
discharged.  Meretony  v.  Dunlop,  E. 
23  Geo.  3.  cited  her  Cur.       ib.  261 

18.  Insurance  on  a  life  for  a  year,  if  the 
person  die  after  the  expiration  of  it, 
though  in  consequence  of  a  mortal 
wound  received  before,  the  insurer  is 
discharged.  ib.  260 

19.  Money  having  been  expended  in 
reclaiming  a  cargo  on  board  a  ship 
captured,  was  insured  by  the  owners 
upon  the  event  of  the  shift9*  arrival  at 
Marseilles  :  The  ship  being  captured, 
and  restored  upon  appeal,  relinquished 
her  voyage  and  was  afterwards  lost ; 
pending  the  appeal,  the  goods  were 
ordered  to  be  sold,  and  the  expenses 
of  the  appeal  were  afterwards  de- 
frayed therewith  ;  an  averment  of  a 
Joss  by  capture  was  held  bad,  because 
the  ship  mjght,  notwithstanding  the 


capture,   have  afterwards   arrived  at 
Marseilles.     Kulen  Kemp  v.  Vigne. 

304 

20.  Such  a  policy  being  a  wagering 
policy,  the  assured  could  not  at  any 
time  abandon.  ib. 

21.  If  an  agent  effect  a  policy  without 
inserting  his  name  as  agent,  such  po- 
licy was  void  by  the  25  Geo.  3.  c.  44. 
Pray  v.  Edie.  313 

22.  Whether  an  agent,  effecting  a  po- 
licy for  his  principal  residing  abroad, 
must  not  reside  in  England  ?  Quare. 

ib. 

23.  Barratry  can  only  be  committed  by 
the  master  or  mariners  against  the 
owner  of  the  ship,  and  without  his 
consent.     Nutt  v.  Bourdieu.         323 

24.  The  owner  of  the  ship  cannot  com- 
mit barratry:  he  may  make  himself 
liable  to  the  owner  of  the  goods  by 
his  fraudulent  conduct,  but  not  as  for 
barratry.  ib. 

25*  Difference  between  a  representation 
and  a  warranty :  the  former  may  be 
substantially,  the  latter  must  be  strictly, 
complied  with.    De  Hahn  v.  Hartley. 

345 

26-  A  warranty  in  a  policy  of  insurance 
is  a  condition  ;  and  unless  it  be  per- 
formed there  is  no  contract.  ib. 

27-  Whatever  is  written  in  the  margin 
of  a  policy  of  insurance  is  a  war- 
ranty, ib. 

28.  According  to  25  Geo.  3.  c.  44.  the 
name  of  the  party  interested  must  have 
been  inserted  in  a  policy  of  insurance, 
otherwise  he  could  not  recover  upon 
it.     Cox  v.  Parry.  464 

29.  When  the  assured  receive  intelli- 
gence of  such  a  loss  as  entitles  them  to 
abandon,  they  must  make  their  elec- 
tion in  the  first  instance ;  and  if  they 
abandon,  they  must  give  the  under- 
writers notice  in  a  reasonable  time, 
otherwise  they  waive  their  right  to 
abandon,  and  can  only  recover  as  for 
an  average  loss.     Mitchell  v.   Edie. 

608 

30.  The  owners  of  goods  insured,  by 
the  act  of  shirting  the  goods  from  one 
ship  to  another,  do  not  preclude  them- 
selves from  recovering  an  average 
loss  arising  from  the  capture  of  that 

other 
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Otter  ship,  if  they  acted  for  the  benefit 
of  all  concerned  PlanUmowr*.  Sta- 
ples. 61 1>  ii.  a. 
Jts#  Abanbokmsnt.  Barratry. 
Bsxls  of  Lading.  Commission  del 
eredere. 

JOINT  OBLIGATION. 

Where  two  united  parishes  elected  a 
sexton  jointly,  who  was  paid  a  certain 
sum  by  each,  the  obligation  is  not 
Joint,  for  the  sexton  cannot  bring  his 
action  against  one  of  the  parishes  for 
the  whole  sum.  Stokes  and  Another 
v.  Lewis  and  Another.  22 

JUDGES. 
Appointed,  371,  551. 

JUDGMENT. 


L  Where  two  judgments  are  signed  on 
the  same  day,  the  priority  of  one  can* 
not  be  averred.  Lord  Porekerfer  v. 
4nftVw.  Ho 

2.  A  supersedeas  obtained  after  judg- 
ment cannot  be  pleaded  in  bar  to  an 
action  on  such  judgment.  Topping  v. 
Rnan.  273 

S.  Where  the  same  plea  may  be  plead- 
ed, and  the  same  judgment  given  on 
two  counts,  they  may  be  joined  in  the 
aame  declaration.    Brown  v.  Dixon. 

274 
4b  Where  a  prisoner  in  execution  is  dis- 
charged by  the  consent  of  hw  creditor, 
upon  giving  a  fresh  security  to  satisfy 
the  judgment;  and  that  security  is 
afterwards  set  aside  on  account  of  a 
mere  informality,  the  judgment  is 
satisfied,  and  cannot  be  set  on  against 
a  demand  of  the  prisoner.  Jaques  v. 
JK%.  557 

Jl  If  an  action  be  brought  on  a  judg- 
ment recovered  in  this  Court,  and  af- 
ter judgment  die  defendant  brings  a 
writ  of  error,  and  obtains  a  rule  to  stay 
proceedings  in  the  mean  time,  and  the 
plaintiff  dies  before  judgment  affirmed, 
the  Court  will  not  permit  judgment  f 
to  be  entered  nunc  pro  tunc*  Bates  v. 
Loeiwood.  637 

&  But  if  the  action  be  brought  in  B,  R. 
on  a  judgment  recovered  in  the  Com- 
mon Pleas,  the  Court  will  not  stay  pro* 
ceedings  pending  a  writ  of  error, 

7 


without  the  defendant's  giving  judg- 
ment in  the  second  action.  (W 

7.  Inapfeaof  a  judgment  recovered  on 
a  simple  contract,  pleaded  by  an  ad. 
mimstrator  to  debt  on  bond,  he  matt 
aver  that  such  recovery  waa  had  be- 
fore notice  of  the  bond  debt.  &w£r 
v.  Mercer.  &• 

See  Practice  15, 16,  18,  28. 


Judgment  of  No*  Pror* 

1.  The  defendant  ia  bound  to  search  in 
the  office,  whether  the  nbuntnT  an 
brought  in  the  issue-roll,  immediately 
before  he  signs  judgment  of  uon  fm; 
even  though  he  may  have  searched 
on  another  day,  on  the  expiration  of 
the  rule  to  bring  in  the  roll.  Mm 
v.  Bonier.  16 

2.  The  general  role  respecting  sigaing 
judgment  for  non-appearance  is  that, 
where  by  the  writ  each  party  hat! 
day  in  Court,  and  the  defendant  nay 
be  damnified,  by  not  appearing,  he 
may  appear  and  demand  the  phntaf; 
and  it  the  plaintiff  does  not  appear, 
the  defendant  is  entitled  to  sign  m- 
ment,  and  to  have  bis  coats,  and  tan 
even  though  the  writ  be  not  returned, 
as  upon  a  cafias9  exigent*  or  dutringet* 
Daw  v*  James.  373 


JURISDICTION. 
See   Interior  Court.      Ihsolvstt 
Act. 

JURY  and  JUROR. 

Affidavit  of  a  juror  that  the  jury  hav- 
ing been  divided,  tossed  up,  and  that 
the  plaintiff  had  won,  rejected ;  foe 
Such  conduct  is  a  very  high  aiisde- 
meanor  in  the  juror  himself.  And 
the  information  must  come  from  son* 
other  source ;  such  as  from  some  per- 
son who  had  seen  the  transactko 
through  a  window,  or  the  like.  V*** 
v.Delaval  ll 

JUSTICES. 

1.  Wherever  justices  of  the  peace  act  sp- 
rightly, though  they  mistake  the  law, 
no  information  will  be  granted  apian 
them.    Tht  King  ▼.  Jackson.      €55 

2.  Whether  justices  of  the  peace  hwe 
not  the  power  of  committing  s  pw 
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per  for  refusing  to  answer  questions 
relative  to  his  settlement? .  653 

3.  An  information  will  be  granted 
against  a  justice  of  the  peace  as  well 
for  granting  as  for  refusing  an  ale- 
licence  improperly.  The  King  v. 
Ho/land.  692 

JUSTIFICATION. 

1.  A  justification  to  an  action  for  a  libel, 
for  charging  the  plaintiff  with  being  a 
8 windier,  must  state  the  particular  in- 
stances of  fraud,  by  which  the  defend- 
ant means  to  support  it.  J* Anson  v. 
Stuart.  748 

2.  A  general  justification  in  the  words 
of  such  charge  is  not  sufficient.        ib. 

See  Slander,  2.    Trespass,  2. 

L. 

LANDLORD  and  TENANT. 

1.  A  Lessee,  who  covenants  to  pay 
rent  and  to  repair,  with  an  exception 
of  casualties  by  fire,  is  liable  upon  the 
covenant  for  rent,  though  the  pre- 
mises are  burned  down,  and  not  re- 
built by  the  lessor  after  notice.  Bel- 
four  v.  Weston.  810 

2.  A  tenant  to  a  mortgagor,  who  does 
not  give  him  notice  of  an  ejectment 
brought  by  the  mortgagee  to  enforce 
an  attornment,  is  not  liable  to  the  pe- 
nalties of  the  11  Geo.  2.  c.  19.  s.  12. 
for  secreting  ejectments.  Buckley  v. 
Buckley.  647 

See  Covenant,  3,  4,  6,  8.  Lease. 
Notice  to  quit.    Pleadings,  IS. 

LAND-TAX  ACT. 

• 

The  appointment  of  clerks  to  the 
commissioners  under  the  land-tax  act, 
2.5  Geo.  3.  c.  4.  is  at  least  for  a  year. 
The  King  v.  The  Commissioners  of  the 
land-tax  for  St.  Martin's,  Westmin- 
ster. 149 

See  Mandamus,  I. 

LAPSE. 
See  Chichester  Church,  1, 2,  7. 

LATITAT. 

ee  Practice,  2,  4,  5. 
Vot.  I. 


LEASE. 

1 .  A  lease  executed  by  the  tenant  for 
life  (in  which  the  reversioner,  who 
was  then  under  age,  is  named,  but 
not  executed  by  him)  is  void  on  the 
death  of  the  tenant  for  life ;  and  an 
execution  by  the  reversioner  only  af- 
terwards is  no  confirmation  of  ft,  so  as 
to  bind  the  lessee  in  an  action  of  cove- 
nant.    Ludford  v.  Barber.  86 

2.  A.  and  B.  covenant  in  a  lease  for  61 
years,  "  that  at  any  time  within  one 
year  after  the  expiration  of  20  years 
of  the  said  term  of  61  years,  upon  the 
request  of  the  lessee,  and  his  paying 
67.  to  the  lessors,  they  would  execute 
another  lease  of  the  premises  ttoto 
the  lessee,  for  and  during  the  further 
term  of  20  years,  to  commence  from  and 
after  the  expiration  of  the  said  term  of 
61  years,  &c.  And  so  in  Hh  manner, 
at  the  end  and  expiration  of  every 
20  years,  during  the  said  term  of  61 
years,  for  the  like  consideration,  and 
upon  the  like  request,*  would  execute 
another  lease/or  the  further  term  of  20 
years,  to  commence  at  and  from  the  ex- 
phation  of  the  term  then  last  before 
granted,  hfc."  Under  this  covenant, 
the  lessee  cannot  claim  a  further  term 
of  twenty  years  at  the  end  of  the  lease, 
if  he  has  omitted  to  claim  a  farther 
term  at  the  end  of  the  first  and  second 
twenty  years  in  the  lease.  Ruber*  v. 
Jertoise  and  Another.  229 

3.  Where  a  lease  came  into  the  hands  of 
the  original  lessor,  by  an  agreement 
between  him  and  the  assignee  of  the 
original  lessee, « that  the  lessor  should 
have  the  premises  as  mentioned  in  the 
lease,  and  should  pay  a  particular  sum 
over  and  above  the  rent  annually  to- 
wards  the  good-will  already  paid  by 
Such  assignee ;"  such  agreement  ope- 
rates as  a  surrender  of  the  whole  term. 
And  the  sum  in  the  agreement  is  con- 
sidered  as  a  sum  to  be  paid  annually  in 
gross,  ttdt  as  rent ;  and  the  assignee 
cannot  distrain  either  for  that  or  for 
the  original  rent:  but  he  has  a  re- 
medy by  assumpsit  for  the  sum  re. 
served  for  the  good- will.  Smith  V. 
Mabltbaci.  441 

4.  A  demise  of  premises  in  Westminster, 
late  in  the  qqcupatidn  of  Am  particu- 

%  H  r  lariy 
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larly  describing  thera,  part  of  which 
was  a  yard,  does  Dot  pass  a  cellar 
situate  under  that  yard  which  was 
then  in,  the  occupation  of  B.  another 
tenant  of  the  lessor.  And  the  lessor 
in  an  ejectment  brought  to  recover 
the  cellar  is  not  estopped  by  his  deed 
from  going  into  evidence  tp  shew 
that  the  cellar  was  not  intended  to 
be  demised.  Doe  dem.  Freeland  v. 
Burt.  701 

5.  Under  a  power  to  a  tenant  for  life  to 
lease  for  years,  reserving  the  usual  co- 
venants, &c.  a  lease  made  by  him, 
containing  a  proviso  that  in  case  the 
premises  were  blown  down  or  burned, 
the  lessor  should  rebuild,  otherwise  the 
rent  should  cease,  is  void ;  the  jury 
finding  that  such  covenant  is  unusual. 
Dot  dem.  Ellu  v.  Sandham.        705 

6.  A  paper,  containing  words  of  present 
contract,  with  an  agreement  that  the 
lessee  should  take  possession  immedi- 
ately, and  that  a  lease  should  be  exe- 
cuted in  future,  operates  only  as  an 
agreement  for  a  lease,  and  not  as  a 
lease  itself;  and  therefore  it  need  not 
be  stamped,  if  executed  before  the 
23  Geo.  S.  c.  58.  Goodiitle  dem.  Est- 
wick  ▼.  Way.  735 

7.  A  lease  in  writing,  though  not  under 
seal,  cannot  be  given  in  evidence,  un- 
less it  be  stamped.  ib. 

See  Bonds.  Covknant,  4.  6.  8. 
Landlord  and  Tenant.  Notice. 
Evidence,  4. 

LECTURER. 

The  Court  will  not  grant  a  manda- 
mus to  a  bishop  to  license  a  lecturer 
without  the  consent  of  the  rector, 
where  the  lecturer  is  supported  by  vo- 
luntary contributions,  unless  an  imme- 
morial custom  to  elect  without  such 
consent  is  shewn.  The  King  v.  The 
Bishop  of  London.  331 

LENGTH  of  Ttme. 
See  Presumption. 

LETTERS  PATENT. 

1.  Where  the  defendant  pleaded  letters 
patent  to  a  quo  warranto  information, 
and  made  a  profert  of  them,  the 
Court  refused  oyer  in  another  term 


from  that  in  which  the  profert  was 
made.    The  King  v.  Anury.         149 

2.  A  patent  is  void  if  the  specification 
be  ambiguous,  or  give  directions 
which  tend  to  mislead  the  public 
Turner  v.  Winter.  602 

3.  So  if  the  patentee  say  that  by  one 
process  he  can  produce  three  thing*, 
and  he  fail  in  any  one.  ib. 

4.  So  if  the  specification  direct  the  same 
thing  to  be  produced  several  ways,  or 
by  several  different  ingredients,  and 
any  one  of  them  fail.  ib. 

LIBEL. 

1.  The  venue  in  an  action  for  a  libel 
cannot  be  charged.  Pinhney  ▼.  Col- 
Unit  571 ;  and  Clissoldv.  CUssold.  647 

2.  To  print  of  any  person  that  he  is  a 
swindler,  is  a  libel,  and  actionable. 
J*  Anson  v.  Stuart.  748 

3.  A  justification  of  such  a  charge  most 
state  the  particular  instances  o?  fraud, 
by  which  the  defendant  means  to  sup- 
port it.  it. 

4.  A  justification  generally  in  the  words 
of  the  libel  where  the  libel  is  general 
is  not  sufficient.  &. 

See  SLANDER- 
LICENCE  of  the  Bishop. 

1.  The  Court  will  not  grant  a  manda- 
mus to  a  bishop  to  license  a  curate  of 
an  augmented  curacy,  where  there  is 
a  cross  nomination,  because  the  party 
has  another  specific  legal  remedy  by  a 
quare  imtedit.  The  King  v.  the  Bi- 
shop of  Chester.  396 

2.  The  bishop's  licence  is  necessary  to 
the  nominee  of  a  perpetual  curacy,  to 
enable  him  to  maintain  an  action  for 
money  had  and  received  against  any 
person  who  receives  the  profits. 
Powell  v.  Milbmnk.  M*  12  Geo.  3. 
B.  R.  S99,  o. 

S.  But  it  is  not  necessary  for  that  pur- 
pose to  the  nominee  of  a  donative. 
The  King  v.  the  Bishop  of  Chester.  403 

4.  But  where  a  donative  has  been  twice 
augmented,  it  should  seem  that  the 
nominee  cannot  maintain  such  action 
without  being  licensed.  ib.  404 

See  Costs,  14. 

LIEN. 
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LIEN. 
See  Contract,  S. 

LIMITATION. 
See  Devise. 

LOTTERY  ACT. 

See  Affidavit,  3.  Conviction,  7, 
8,  9.  10,  12. 

M. 

MALICIOUS  Prosecution. 

See  Court  Martial.  Action  on  the 
Case. 

MANDAMUS. 

1.  The  Court  granted  a  mandamus,  di- 
rected to  the  commissioners  of  the 
land-tax  in  A.  to  elect  a  clerk  to  them 
in  the  department  for  the  rates  and 
duties  on  windows,  houses,  and  lights 
The  King  v.  the  Commissioners  of  the 
land-tax  for  St.  Martin's,  Westmin- 
ster. 146 

2.  They  will  not  grant  a  mandamus  to  a 
bishop  to  license  a  lecturer,  without 
the  consent  of  the  rector,  where  such 
lecturer  is  supported  by  voluntary  con- 
tributions,  unless  an  immemorial  cus- 
tom to  elect  without  such  consent  is 
shewn.  The  King  v.  the  Bishop  of 
London.  SSI 

S.  Where  a  parish  consists  of  several 
townships,  some  of  which  maintain 
their  own  poor,  and  have  overseers 
separately  appointed,  the  Court  will 
grant  a  mandamus  for  the  separate 
appointment  of  overseers  for  the  re- 
maining townships.  The  King  v.  Sir 
Watts  Horton  and  Another.        S74 

See  Overseers. 

4.  A  mandamus  to  a  bishop  to  license  a 
curate  of  an  augmented  curacy,  where 
there  was  a  cross  nomination;  refused, 
because  the  party  had  another  specific 
legal  remedy  by  quare  impedk.  The 
King  v.  the  Bishop  of  Chester.     396 

5.  Wherever  a  party  has  a  specific  legal 
remedy,  the  Court  will  refuse  to  grant 
a  mandamus.  ib. 

C  Every  rule  to  shew  cause  why  a  man- 
damus should  not  issue  to  compel  a 
bishop  to  license,  &c.  obtained  with- 


out foundation,  will  be  dismissed  with 
costs.  396 

7.  Mandamus  to  the  mayor,  &c.  of 
London  to  admit  a  person  to  the  office 
of  auditor  of  the  Chamberlain's  and 
Bridgemasters'  accounts,  who  had 
served  it  three  years  successively,  and 
been  elected  again  the  fourth  year  by 
the  livery,  refused ;  because  the  cus- 
tom of  the  city  appeared  to  be,  that 
no  person  should  be  elected  to,  or  serve, 
the  said  office  for  more  than  two  yean 
successively.  The  King  v.  the  mayor 
and  Aldermen  of  London.  423 

See  Chichester  Church,  S.  Over- 
seers. 

MANOR. 

See  Custom,  I. 

MARRIAGE. 

Bastards  are  within  the  meaning  of 
the  marriage  act,  26  Geo.  2.  c.  S3, 
which  requires  the  consent  of  the  fa- 
ther, guardian,  or  mother,  to  the  mar- 
riage of  persons  under  age,  who  are 
not  married  by  banns.  The  King  v. 
Hodnett.  96 

MARRIAGE  Settlement. 
See  Trustees. 

MARSHAL. 
See  Practice,  17. 

MASTE  R  and  Mariners. 

See  Bill  of  Lading.  Contract,  1, 
2,  S.  Hostage.  Insurance,  15. 
Ship. 

MASTER  and  Servant. 

See  Settlement  by  hiring  and  Service. 

S  LAND  tit. 

MIDDLESEX,  Bill  of 
See  Practice,  2. 

MODUS. 

1.  If  a  modus  be  not  proved  as  laid  by 
the  plaintiff  in  a  suit  in  prohibition, 
there  must  be  a  verdict  for  the  de- 
fendant, who  is  entitled  to  costs.  But 
if  any  modus  be  found,  though  differ- 
ent from  that  laid,  that  it  a  ground 
SH2  for 
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for  the  Court  to  refuse  a  consultation. 
Brock  v.  Ricliardson.  427 

2.  Where  a  modus  is  pleaded  in  an  Ec- 
clesiastical Court,  a  prohibition  may 
be  granted  any  time  before  final  sen- 
tenet.     Darby  v.  Cosem.  552 

MONEY  ha  J  and  received. 
See  Assumpsit. 

MONEY  paid  into  Court. 

1*  Payment  of  money  into  Court  is  only 
an  acknowledgment  by  the  defend- 
ant that  the  plaintiff  is  entitled  to  re- 
coyer  the  sum  so  paid  :  but  k  does 
not  preclude  him  from  taking  any 
objection  to  the  action  beyond  that 
sum ;  though  unless  such  sum  were 
paid,  such  objection  would  be  a  bar  to 
the  plaintifPs  action.  Cox  and  Ano- 
ther, Executors  of  Shultz9  v.  Parry. 

464 

8,  If  the  defendant  pay  money  into 
Court,  the  plaintiff  is  entitled  to  costs 
till  that  time,  notwithstanding  he 
afterwards  proceeds  in  the  action. 
Hartley*.  Bates  on,  629.  Griffiths  v. 
William.  710.  S.  P. 

S.  Paying  money  into  Court,  where  the 
demand  is  for  unliquidated  damages, 
by  a  judge's  order  after  plea  pleaded, 
is  irregular  j  but  if  the  plaintiff  take 
the  money  out,  he  thereby  waives  the 
irregularity,  and  cannot  afterwards 
have  a  verdict,  unless  he  recover  more 
than  the  sum  paid  in.  Griffiths  v. 
Williams.  710 

MORTGAGE,MORTGAGOR,&c. 

1.  A  tenant  to  a  mortgagor,  who  does 
not  give  him  notice  of  an  ejectment 
brought  by  the  mortgagee  to  enforce 
an  attornment,  is  not  liable  to  the  pe- 
nalties of  the  11  Geo.  2.  c.  19.  /.  12. 
for  secreting  ejectments.  Buckley  v. 
Buckley.  647 

2.  A  mortgagor  cannot  set  up  the  title 
of  a  third  person  against  his  mortga- 
gee in  an  ejectment.  Doe  dent.  Bris- 
towe  v.  Pegge.  759,  n. 

3.  A  second  mortgagee,  who  takes  an 
assignment  to  attend  the  inheritance, 
and  has  all  the  title  deeds,  may  re- 
cover in  ejectment  against  the  first 
mortgagee,   if  he  has  no  notice  of 


such  prior  mortgage.  JGoodtitle  dent* 
Norris  v.  Morgan.  755 

4.  If  a  subsequent  purchaser  or  mortga- 
gee has  notice  of  a  former  purchase 
or  incumbrance,  he  shall  not  avail 
himself  of  an  assignment  of  an  oW 
outstanding  term,  prior  to  both,  in 
order  to  get  a  preference.  Willoughhn 
v.  WiUoughby,  in  Chan.  76$ 

5.  But  if  he  had  no  notice  of  such  prior 
incumbrance  or  purchase,  and  has  the 
first  and  best  right  to  call  for  the  legal 
estate,  then  if  he  gets  an  assignment 
of  it,  a  Court  of  equity  will  not  de- 
prive -him  of  his  advantage.  ik. 

6.  If  a  second  mortgagee  lend  his  mo- 
ney upon  an  estate,  upon  which  there 
is  an  old  outstanding  term,  and  has  no- 
tice at  the  same  time  of  a  certain  in- 
cumbrance prior  to  bis  own,  the  prior 
incumbrancer,  having  the  best  right 
to  call  for  the  legal  estate,  may  satisfy 
himself  of  any  other  incumbrances 
upoo  the  estate,  although  they  were 
not  known  to  the  second  mortga- 
gee at  the  time  he  advanced  his 
money.  &• 

For  the  relative  situations  and  powers  of 
mortgagor  and  mortgagee — See  Birch 
v.  Wright.  S85 

See  Ejectment. 

N. 

NEW  ASSIGNMENT. 

The  second  count  in  trespass  (being 
a  genera)  one)  does  not  always  avoid 
the  necessity  of  a  new  assignment : 
it  is  added  in  order  to  avoid  the  lo- 
cality. But  there  cannot  be  a  new 
assignment,  except  where  there  is  a 
special  plea :  and  if  the  case  be  such 
that,  on  a  special  plea,  the  plaintiff 
may  be  driven  to  a  new  assignment, 
he  may  give  the  matter  in  evidence 
under  the  second  count  on  not  guilty. 
Smith  and  Another,  assignees  of  Chxrke% 
v.  Millet.  479 

J*EW  INN. 

A  surrender  of  chambers  in  New  Inn 
to  the  treasurer  and  ancients  of  the 
society,  nude  with  their  assent,  to 
the  iafeftt  th%t  they  might  grant  them 

to 
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to  a  purchaser,  passes  the  estate  to  such 
purchaser  before  admission ;  add  there- 
fore in  case  of  the  death  of  the  sorren- 
deree  before  admission,  he  having  only 
a  lrfe  estate,  the  society  may  maintain 
ejectment  for  them.  Doe  dem.  Worry 
and  Others  ?.  Miller  and  Another, 
executors.  593 

NEW  TRIAL. 

See  Costs,  1. 

NON  PROS,  Judgment  of. 
&f  Judgment. 

NOT  GUILTY. 

1.  Qu.  Whether  it  may  not  be  pleaded 
to  an  action  of  debt  on  a  penal  statute? 
Cofifiin  qui  tarn  v.  Carter.  462 

2.  Upon  a  devastavit  against  executors, 
not  guilty  may  be  pleaded  as  well  as 
nil  debet.  ib. 

NOTE,  PROMISSORY. 

Set  Bills  of- Exchange.  Evidence,  7. 
Witness,  7, 8. 

NOTICE. 

1 .  Notice  of  an  appeal  against  a  poor- 
rate  must  be  given  to  the  churchwar- 
dens or  overseers  of  the  parish  mak- 
ing the  rate,  by  the  17  Geo.  2.  c.  38. 
The  King  v.  the  Churchwardens,  &c. 
ofMaddem.  627 

2.  But  it  is  not  necessary  for  the  appel- 
lant to  give  notice  to  the  person  whose 
name  is  omitted  in  the  rate.  ib. 

See  Bill  of  Exchange,  2,  3,  4,  5,  6. 
11,  12.  16,  17.  Insurance,  29. 
Pleading,  22. 

NOTICE  TO  QUIT. 

1.  If  a  landlord  give  notice  to  his  tenant 
to  quit  at  the  expiration  of  the  lease, 
and  the  tenant  hold  over,  the  landlord 
is  entitled  to  double  rent :  and  a  se- 
cond notice  delivered  to  the  tenant  after 
the-  expiration  of  such  notice,  to  quit 
on  a  subsequent  day,  of  to  fiay  double 
rent,  is  no  waiver  of  such  first  notice, 
or  of  the  double  rent  which  has  ac- 
crued under  it.  Messenger  v.  Arm- 
strong. 53 

2.  Where  the  term  of  a  lease  is  to  end 
on  a  precise  day,  there  i»  do  occasion 


for  a  notice  to  quit;  because  the 
lease  is  of  course  at  an  end,  unless  the 
parties  come  to  a  fresh  agreement. 
ib.  54.  Right,  dem.  Flower  v.  Darby 
and  another.  162 

3.  In  the  case  of  a  tenancy  from  year  to 
year,  there  must  be  half  a  year's  no- 
tice to  quit,  ending  at  die  expiration 
of  the  year.  Right  dem.  Flower  v. 
Darby  and  Another.  159 

4.  Six  months*  notice  is  not  sufficient. 

ib.  168 

5.  There  is  no  distinction  between  houses 
and  lands,  as  to  the  time  of  giving  no- 
tice to  quit.  ib.  162,  S 

6.  Where  one  in  remainder,  after  die 
expiration  of  an  estate  for  life,  gave 
notice  to  the  tenant  to  quit  on  a  certain 
day,  and  afterwards  accepted  half  a 
year's  rent;  such  acceptance,  being 
only  evidence  of  a  holding  from  year 
to  year,  is  rebutted  by  the  previous 
notice  to  quit ;  and  therefore  the  no- 
tice remains  good.  Sykes  dem.  Mur~ 
gotroyd  and  Wilkes  v.  ■  cor. 
Blacistonc,  J.  Tork  Sum.  ass.  1774, 
cited  in  Right  v.  Darbj/.         ib.  161 

7.  In  an  ejectment  brought  by  Mr.  Dun- 
combe,  he  could  not  prove  the  time 
when  the  term  commenced,  and  the 
tenant  proving  it  to  be  different  from 
the  time  to  quit  mentioned  in  the  no- 
tice, the  plaintiff  was  nonsuited.  Cor. 
Lord  Mansfield  at  G.  H.         ib.  161 

8.  In  ejectment,  Eyre,  Baron,  held  a  no- 
tice to  quit  at  Lady-day  to  be  prima 
facie  evidence  of  a  holding  from  Lady- 
day  to  Lady-day,  till  the  contrary  was 
shewn.  Doe  dem.  Puddkombe  r. 
Harris.  Sum,  ass.  1784,  at  Dorchester, 

ib.  161 

9.  Tenant  from  year  to  year  before  a 
mortgage,  or  grant  of  the  reversion, 
is  entitled  to  six  months'  notice  to 
quit  before  the  end  of  the  year  from 
the  mortgagee  or  grantee.  Birch  v. 
Wright.  380  &  882 

NUNC  PRO  TUNC. 
See  Judgment,  5. 

OBLIGATION: 
See  Joint  Obligation,  1. 

OFFICE, 
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OFFICE. 

1.  The  Crown  may  exempt  person* 
from  serving  the  office  of  constable, 
or  any  other  office  under  the  Crown, 
provided  there  be  a  sufficient  number 
of  persona  left  to  serve  the  office. 
Tit  King  v.  T  Citric.  686 

2.  A  younger  brother  of  the  Trinity 
Nome  is  not  exempt  from  •erring  the 
office  of  hcadborough  or   constable. 

Set  Mandamus. 

OFFICER,  COMMANDER, 


Set  Action  oh  the  Case.     Agknt,  1. 
Court  Martial.      False   Impri- 
sonment. 
ORDER  OF  JUSTICES. 

See   ORDER     of  Removal.        Settle. 
•mrr, 

ORDER   OF   REMOVAL. 
1.  An  order  of  justices,  removing  nurse 


children  to  their  derh 


pointruent  of  overseers  for  the  re- 
maining townships.  Tie  King  v.  Sir 
W.  Horton  and  Another.  374 

3.  Where  such  a  parish  has  immemo- 
rial! y  had  more  than  four  overseers, 
that  is  a  proof  that  they  cannot  have 
the  benefit  of  the  +3  £&*.. ;  and  en. 
titles  each  township  to  have  separate 


it  taking  notice  of  the  death  or 
settlement  of  the  parents,  is  good. 
Tht  King  V.  the  Inhabitant!  o/Bntile* 
hury.  164 

S,  The  evidence  of  the  father  in  such 
cue  may  be  dispensed  with,  where 
his  attendance  cannot  be  procured,  it. 

3.  An  order  of  removal,  unappealed 
from,  is  only  conclusive  on  those  who 
are  mentioned  in  it.  So  that  if  only 
the  father  and  mother  be  removed 
thereby,  the  question  relative  to  the 
settlement  of  their  children  is  itu'l 
open.     Rtx  v.  Southowram.        85!. 

OVERSEERS. 

1.  A  specific  sum  of  money  received  by 
an  overseer  of  the  poor  is  not  such  a 
debt  as  can  be  proved  under  a  com- 
mission of  bankrupt  against  him,  be- 
fore his  account)  are  delivered  in. 
Tht  King  v.  Eggington.  869 

2.  Where  a  parish  consists  of  several 
townships,  some  of  which  maintain 
their  own  poor,  and  have  overseers  se  ■ 
parately  appointed,  the  Court  will 
grant  a  maidamnt  for  the  separate  ap- 


l.  Wherever  there  is  a  constable,  there, 
t!tc.  there  it  a  township.  it. 

5.  To  entitle  any-dittrict  of  a  parish  to 
have  separate  overseers,  it  most  be 
shewn  to  be  a  township;  and  that  the 
parish  cann  t  have  the  benefit  of  the 
43£/tc.  that  is,  cannot  maintain  their 
own  poor  as  a  parish.  ib.  376, 7- 

OWNERS  OF  SHIPS. 
Set  Ship.    Ransom  Bill. 

OYER. 

1.  The  defendant  having  pleaded  letters 
patent  to  a  quo  warranto  informa- 
tion,'and  made  a  prefer t  of  them, 
oyer  was  refused  in  another  term  from 
that  in  which  the  profert  was  made. 
Tit  King  r.  Amay.  149 

2.  Oyer  of  a  record  is  never  granted,  it- 

P. 

PALATINE^OUNTY. 

See  Trial,  %  3. 

PARISH. 

See  OVBRSEERS. 

PARK. 
Set  Poor  Rate,  2,  S. 

PATENT. 
See  LxTTEaa  Patent. 

PAUPER. 

1.  Where  an  allowance  is  ordered  to  be 
paid  weekly  to  a  pauper,  it  is  doe  st 
the  beginning  of  the  week.  The 
King  v.  J.  Ftamley.  390 

2.  Whether  justices  of  the  peace  hive 
not  the  power  of  committing  a  pauper 
for  refusing  to  answer  questions  icls- 
tive  to  his  settlement?  Qwtrt.  Tht 
King  v.  Jeciton.  653 

See 
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See  further  relative  to  Paupers ;  Ap- 
peal. Certificate.  Order  of 
Removal.    Settlement. 

PAYING  MONEY  INTO  COURT. 
See  Money  paid  Into  Court. 

PENAL  STATUTES. 
See  Not  Guilty.     Statutes. 

PERFORMANCE. 

If  the  defendants  prevent  the  perfor- 
mance of  a  condition  precedent  by 
their  neglect  and  default,  it  is  equal 
to  performance  by  the  plaintiffs.  Ho- 
tham  v.  The  East-India  Company.  645 

PERJURY. 

1.  To  found  an  indictment  for  perjury 
the  requisite  circumstances  are  these ; 
the  oath  must  be  taken  in  a  judicial 
proceeding,  before  a  competent  juris- 
diction ;  and  it  mutt  be  material  to  the 
question  depending,  and  false.  The 
King  v.  E.  Aylett.  69 

2.  In  the  indictment  there  must  be  an 
allegation  of  time  and  place,  which  are 
sometimes  material  and  necessary  to 
be  laid  with  precision,  and  sometimes 
not.  ib. 

3.  A  complaint  having  been  made  ore 
tenut  by  a  solicitor,  before  the  chan- 
cellor, in  the  Court  of  Chancery,  of  an 
arrest  in  returning  home  after  the 
hearing  of  a  cause,  the  indictment 
stated  that  "  at  and  upon  the  hearing 
of  the  said  complaint,  the  defendant 
aeposedj&fc. ;"  this  is  a  sufficient  aver- 
ment that  the  complaint  was  heard.  70 

4.  The  complaint  of  the  defendant  be- 
ing that  he  was  taken  before  he  got 
to  his  own  house  in  the  parish  of  St. 
Martin  in  the  Fields,  innuendo,  his 
house  in  the  Haymarhet,  in  St.  Mar- 
tin*, &c.  The  innuendo  is  only  a 
more  particular  description  of  the 
same  house,  and  good.  69, 70 

5.  The  oath  being  that  the  defendant 
was  arrested  upon  the  steps  of  his  own 
door,  an  innuendo  that  it  was  the  outer 
door,  is  good.  ib. 

6.  Where  time  it  not  material,  it  need 
not  be  positively  averred,  and  if  under 
a  videlicet,  may  be  rejected,    ib.  70, 1 


PETITIONING  CREDITOR'S 

DEBT. 

Set  Bankrupt,  Commission  of,  2. 

PEW. 

1.  Possession  alone  of  a  pew  in  a  church, 
though  for  above  60  years,  is  not  a 
sufficient  title  to  maintain  an  action  on 
the  case,  even  against  a  wrong-doer, 
for  disturbance  m  the  enjoyment  of  it  * 
but  the  plaintiff  must  prove  a  prescrip- 
tive right,  or  a  faculty ;  and  should 
claim  it  in  his  declaration,  as  appur- 
tenant to  a  messuage  in  the  parish. 
Stocks  v.  Booth.  428 

2.  But  possession  for  36  years,  where 
the  pew  is  claimed  at  appurtenant  to 
a  messuage,  is  good  presumptive  evi- 
dence of  a  faculty.  Rogers  v.  Brooks 
et  ux.  M.  2*  G.  3.  B.  R.        431,  n. 

3.  Trespass  will  not  lie  for  entering  into 
a  pew,  because  the  plaintiff  has  not 
the  exclusive  possession,  the  possession 
of  the  church  being  in  the  parson. 
Stocks  v.  Booth.  430 

See  Faculty. 

PLEADING. 

1.  In  replying  to  a  plea  of  infancy,  the 
plaintiff  must  shew  enough  in  his  re- 

[       plication  to  maintain  every  part  of  the 
declaration.     Trueman  v.  Hurst.     40 

2.  If  a  replication  which  is  intire,  be 
bad  a9  to  part,  it  is  bad  as  to  the 
whole.  40 

3.  A  declaration  entitled  generally  of 
the  term,  relates  to  the  first  day  of  the 
term;  and  the  promises  and  breach, 
being  laid  on  the  first  clay  of  the  term, 
may  be  presumed  to  have  been  made 
before  the  delivery  of  the  declaration : 
because  by  a  reference  to  the  antient 
practice  of  declaring  ore  tenus,  the  de- 
claration cannot  be  supposed  to  have 
been  delivered  till  the  sitting  of  the 
Court  on  that  day.  Pugh  v.  Robinson. 

116 

4.  Where  two  judgments  referred  to  the 
same  day,  it  was  held  that  the  priority 
of  one  could  not  be  averred.  Lord 
P  or  Chester's   Case.    Tr.  2M  Geo.  3. 

117,118 

5.  The  exceptions  in  the  enacting  clause 
of  a  statute,  which  creates  an  offence, 
and  gives  a  penalty,  must  be  nega- 
tived 


neo 
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ttved  by  the  plaintiff  in  hia  declara- 
tion; not  so,  where  they  are  contained 
in  a  subsequent  proviso.  Splerei  v. 
Parker.  141. 

6.  In  debt  on  the  19  Geo.  2.  c.  39.  for 
the  penalty  of  50/.  for  impressing  a 
mariner  in  the  West  India  trade,  the 
declaration  roust  aver  that  he  had  not 
deserted  from  any  of  his  Majesty's 
ships  of  war.  lb. 

7.  In  an  inferior  Court  the  declaration 
must  allege  that  the  money  tuas  had 
and  received  within  the  jurisdiction,  or 
well  as  that  the  defendant  promised  to 
fay  within  it.     Trevor  v.  JValL  151 

8.  Where  one  count  of  a  declaration  in 
an  inferior  Court  is  not  laid  within  the 
jurisdiction  of  that  Court,  and  the  da- 
mages are  given  generally,  the  objec- 
tion is  fatal  upon  a  writ  of  error,  al- 
though there  is  another  good  count. 

ib. 

9.  A  supersedeas  obtained  after  judg- 
ment cannot  be  pleaded  in  bar  to  an 
action  on  such  judgment.  Topping  v. 
Ryan.  fc7S 

10.  Where  the  same  plea  may  be 
pleaded,  and  the  same  judgment  given 
on  two  counts,  they  may  be  joined  in 
the  same  declaration.  Browne  v. 
Dixon.  274 

11.  Assumpsit  and  trover  cannot  be 
joined.  lb.  CS11 

12.  But  to  a  declaration  against  a  com- 
mon carrier,  upon  the  custom  of  the 
realm,  a  count  in  trover  may  be 
added.  lb. 

IS.  If  a  tenant  from  year  to  year  hold 
for  4  or  5  years,  either  he  or  his 
landlord,  at  the  expiration  of  that 
time,  may  declare  on  the  demise,  as 
having  been  made  for  such  a  number 
of  years.  Birch  v.  Wright.  380 
Salk.  414.     L*ggc  v.  Strudwlck. 

14.  A  plea  by  an  heir  at  law,  who  was 
sued  by  an  obligee  of  his  ancestor, 
that  he  claimed  to  retain  a  certain 
sum  for  money  laid  out  in  repairing 
the  premises,  cannot  be  supported. 
Shettleiuorth  v.  Neville.  454 

15.  Quart?  Whether  necessary  repairs 
-     might  be  so  pleaded  ?  ib.  457 

16.  Quart?  Whether  not  guilty  may  be 
pleaded  to  an  action  of  debt  on  a 


penal  statute  ?    Coppin  qui  data  v.  Car* 
ter.  462 

17.  Upon  a  devastavit  against  execu- 
tors, not  guilty  may  be  pleaded  as  weD 
as  nil  debet.  k\ 

18.  Where  a  payee  of  a  bill  of  exchange 
indorses  it  to  A.  and  B,  as  executors, 
they  may  declare  as  such  in  an  action 
against  the  acceptor.  King  and 
Others,  executors,  &c.  v.  Thorn.  The 
Same  v.  M'Llnnan.  487 

19.  A  covenant  in  a  charter-party, 
"  that  no  claim  should  be  admitted 
or  allowance  made  for  short  tonnage, 
unless  such  short  tonnage  be  found, 
and  made  to  appear  on  her  arrival  on 
a  survey  to  be  taken  by  four  ship- 
wrights, to  be  indifferently  chosen 
by  both  parties,"  is  not  a  condition 
precedent  to  the  plaintiff's  right  of 
recovering  for  short  tonnage,  but  is  a 
matter  of  defence  to  be  taken  advan- 
tage of  by  the  defendant ;  and  the  not 
averring  performance  is  no  ground 
for  arresting  the  judgment.  Botha* 
v.  The  East-India  Company.        638 

20  If  a  lessor  covenant  for  quiet  enjoy- 
ment against  the  lawful  let,  suit,  en- 
try, &c.  of  himself,  his  heirs  and  as- 
signs, the  declaration  for  a  breach  of 
the  covenant  need  not  expressly  allege 
that  he  entered  claiming  title,  if  the 
disturbance  complained  of  be  such  as 
clearly  appears  to  be  an  assertion  of 
right.     Lloyd  v.  Tomkics.  671 

21.  In  covenant  on  a  charter-party,  by 
which  it  was  agreed  to  employ  a  ship 
of  which  the  plaintiff  was  the  captor, 
as  soon  as  sentence  of  condemnation 
should  have  passed ;  the  sentence  roust 
be  taken  to  mean  a  legal  sentence; 
and  the  party  suing  for  the  freight 
must  aver  that  .the  ship  was  con- 
demned by  a  Court  having  compe- 
tent jurisdiction.     Untvin  v.  WoLelty. 

674 

22.  In  a  plea  of  judgment  recovered  on 
a  simple  contract,  pleaded  by  an  ad- 
ministrator to  debt  oo  bond,  he  most 
aver  that  such  recovery  was  had  be- 
fore notice  of  the  bond  debt.  Sawyer 
v.  Mercer.  690 

23.  Where  the  defendant  bound  himself 
as  administrator  to  abide  by  aa  award 

to 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


821 


to  be  made  touching  matters  in  dis- 
pute between  his  intestate  and  ano- 
ther, and  the 'arbitrators  awarded  that 
he,  as  administrator,  should  pay,  &c. 
he  cannot  plead  plene  administravit  to 
debt  on  the  bond ;  for  by  submitting 
to  the  award  he  has  admitted  assets. 
Barry  v.Rush  691 

Si.  After  a  rule  to  abide  by  a  special 
plea,  or  plead  such  other  plea  as  the 
defendant  will  abide  by,  he  can  only 
plead  the  general  issue.  Hare  v. 
Lloyd.  693 

25.  After  such  a  rule  the  defendant  may 
plead  the  general  issue,  and  give  no- 
tice of  setoff.  Cochran  v%  Robertson, 
M.  20  Geo.  S.  69S,  n. 

See.  Costs,  9.  Infakt,  5.  Oyer. 
Practice. 

POLICY. 
See  Insurance. 

POOR. 
See  Overseers. 

POOR  RATE. 

1.  Lands  purchased  by  a  company,  and 
converted  into  a  dock,  according  to 
an  act  of  parliament,  which  declares 
that  the  shares  of  the  proprietors  shall 
be  considered  as  personal  property, 
are  rateable  to  the  poor  in  proportion 
to  the  annual  profits.  The  King  v.  the 
Dock  Company  of  Hull.  2 1 9 

2.  The  ranger  of  a  royal  park  is  rate- 
able as  such  to  the  poor  for  enclosed 
lands  in  the  park  yielding  certain  pro- 
fits.    Lord  Bute  v.  GrindalL       3:38 

S.  But  be  is  not  rateable  for  the  herb- 
age and  pannage,  which  yield  no 
profits.  ib. 

4.  The  occupier  of  land  is  rateable,  and 
it  is  immaterial  by  what  tenure  he 
holds  it.  ib.  343 

5.  If  the  name  of  any  person  be  omitted 
in  a  rate  made  for  the  relief  of  the 
poor,  the  justices  ought  to  quash  the 
rate,  and  not  amend  it  by  adding  his 
name.  The  King  v.  The  Churchwar- 
dens, &c.  of  Maddern.  625 

6«  Notice  of  an  appeal  against  a  poor- 
rate  must*  be  given  to  the  church- 
wardens' or  overseers  of  the  parish 
making  the  rate.  ib. 


7.  But  it  is  not  necessary  for  the  ap- 
pellant to  give  notice  to  the  person 
whose  name  is  omitted  in  the  rate.  hh. 

8.  Personal  property,  if  visible,  and 
yielding  a  certain  annual  permanent 
profit,  is  rateable  to  the  poor.  The 
King  v.  Hogg.  727 

9.  So  that  a  house  and  engine  for  card- 
ing cotton,  which  are  rented  as  one 
entire  subject*  and  described  by  the 
general  name  of  an  engine-house,  jb*v 
be  rated  it. 

10.  So  may  the  profits  of  a  weighing 
machine-house.  The  King  v.  ft*  AS- 
cholas,  Gloucester.  728*.  n*  su 

POSSESSION. 
See  Pew,  1. 

POUND-KEEPER. 

A  pound  keeper  »  bound  to  receive 
every  thing  offered  to  his  custody,  and 
is  not  answerable  whether  the  thing 
were  legally  impounded:  or  not. 
Brandling  v.  Kent*  62 

POWER- 

L  Under  a  power  of  appointing  »  real 
estate  to  the  use  of  such  child  and^hik 
drew*  &c  and  where  in  default  of  ap- 
pointment the  estate  was  settled  "  to 
the  use  of  all  and  every  the  child  and 
children,"  an  exclusive  appoiotment 
to  one  is  good.  Swift  dim.  Huntley 
and  ux.  v.  Grtgson%  482 

2.  Under  a  power  of  appointing  real 
and  personal  estate  "  to  and  amongst 
such  of  the  testator's  relation*  a*- snail 
he  IMng-at  She  time  of  his  death,  i**ucK 
parts,  shares,  andfroportion*>  &&"an 
exclusive  appointment}  to  one  is  good. 
Spring  dan*  Titcher  v.  Biles  and  Ano- 
ther, Jf.  24  too*  3;  £. /&       48&  n. 

9.  A  lease  made  under  a  special  power 

•  by  a  tenant  for  life  for  a  longer  term 

than   his  own   life,  is  void   on-  his 

death*  unless   the  power  be  strictly 

pursued.   Doe  dem.  Ellis**.  Sandkam. 

705 

4.  So  that  under  &  power  to  a  tenant  for 
life  to  lease*  for  years,  reserving  the 
usual  covenants,  fcfei  a- lease  made 
by  himv  containing  *  proviso  that  in 
case  the  premises  were-  blown  down 
or  burned,  the  lessor.  sIkwM- rebuild, 

other- 
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otherwise  the  rent  should  cease,  is 
▼oid |  the  jury  finding  that  such  cove- 
nant is  unusual.  Doe  denu  Ellis  v. 
Sandkam.  705 

PRACTICE. 

1*  The  defendant  is  bound  to  search  in 
the  office,  whether  the  plaintiff1  has 
brought  in  the  issue  roll,  on  the  same 
day  that  he  signs  judgment  of  non 
pros,  even  though  he  may  have 
searched  on  another  day  on  the  ex- 
piration of  the  rule  to  bring  in  the  roll. 
Minns  v.  Baxter.  16 

%  Proceedings  set  aside  because  the  bill 
of  Middlesex  was  served  in  the  city  of 
London*     Borman  v.  Bellamy.     187 

3.  The  declaration  need  not  be  delivered 
to  a  prisoner  personally,  or  to  the 
gaoler,  unless  where  he  is  in  custody 
at  the  suit  of  the  same  plaintiff  for  the 
same  cause  of  action.  Robertson  v. 
Douglas.  191 

4.  Service  of  a  latitat  at  eight  o'clock 
in  the  evening  of  that  day  when  it 
is  returnable  is  good,  though  the 
declaration  be  left  in  the  office  in  the 
course  of  the  same  day.  ib. 

5.  So  in  the  case  of  Ward  and  Wilkinson, 
the  Court  refused  to  set  aside  the  pro- 
ceedings, though  the  notice  of  de- 
claration was  not  served  till  half  after 
ten  at  night.  192 

6.  The  plaintiff  must  give  notice  of  his 
having  abandoned  a  former  committi- 
tur,  which  is  errooeous,  before  he  en- 
ters a  second  rectifying  the  mistake. 
Topping  v.  Ryan.  227 

7.  When  a  defendant  who  has  been  con- 
victed on  an  indictment  comes  up  to 
receive  Judgment,  the  prosecutor  may 
read  affidavits  in  aggravation,  though 
made  by  witnesses  who  were  examined 
at  the  trial,  which  affidavits  the  de- 
fendant is  at  liberty  to  answer.  The 
King  v.  Sharpness.  228 

8.  The  four  days  allowed  for  pleading 
in  abatement  are  both  inclusive. 
Jennings  v.  Webb*  277 

9.  Every  plea  in  abatement  must  be 
pleaded  before  the  rule  for  pleading 
is  out,  and  cannot  be  pleaded  after  an 
imparlance,  unless  the  declaration  is 
delivered  so  late  in  term,  that  the  de- 
fendant is  not  bound  to  plead  to  it 


in  that  term ;  or  is  delivered  afier 
term ;  in  both  which  cases  tie  defend- 
ant may  within  the  four  days  inclusive 
of  the  subsequent  term  plead  any  plea 
in  abatement  as  of  the  precedent 
term;  and  Sunday  is  one.  273 

10.  Bail  in  error  must  be  put  in  within 
four  days  after  final  judgment  sign- 
ed, without  reference  to  the  time  of 
the  allowance,  or  serving  the  copy  of 
it.  The  service  of  the  allowance  if 
only  to  bring  the  party  into  contempt 
if  he  proceeds  ;  for  the  allowance  if 
of  itself  a  supersedeas*  Jacques  t. 
Nixon.  279 

11.  If  a  writ  of  error  be  sued  out  before 
judgment  is  signed,  which  is  frequent- 
ly the  case,  and  the  plaintiff  will  oot 
sign  judgment  till  after  the  return  of 
the  writ  in  order  to  avoid  the  ef- 
fect of  it,  and  then  sues  «ut  execs- 
tion,  the  Court  will  set  aside  the  exe- 
cution, sj. 

12.  The  general  rule  respecting  signing 
judgments  for  non-appearance  is  that, 
where  by  the  writ  each  party  has  a 
day  in  Court,  and  the  defendant  may 
be  damnified  by  not  appearing,  be 
may  appear  and  demand  the  plaintiff; 
and  if  the  plaintiff  does  not  appear, 
the  defendant  is  entitled  to  sign  judg- 
ment, and  to  have  his  costs ;  and  tfars 
even  though  the  writ  be  not  returned, 
as  upon  a  capias*  exigent,  or  distringas. 
Da  vies  v.  James,  37? 

IS.  Judgment  may  be  signed  for  wast 
of  a  plea  at  any  time  after  twenty- 
four  hours  from  the  time  of  the  plea 
demanded.   Dychev.  Burgoyne.  454 

14.  Not  guilty  pleaded  to  an  action  of 
debt  on  a  penal  statute  is  not  such  a 
nullity  as  warrants  judgment  to  be 
signed  for  want  of  plea.  Copjk 
qui  tarn  v.  Carter.  462 

15.  The  plaintiff  after  judgment  and  a 
writ  ot  error  allowed,  having  become 
a  bankrupt,  his  assignees  cannot  soe 
out  a  scire  facias  in  their  own  names 
to  compel  an  assignment  of  errors  till 
some  judgment  be  given,  and  then  it 
must  Be  done  immediately  after  such 
judgment ;  but  they  should  have  gone 
on  with  the  writ  of  error  in  the  bank- 
rupt's name  till  judgment.  Kretd- 
man  v.  Beyer9  in  Error.  46S 

16.  As. 
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16.  Assignees  of  a  bankrupt  cannot 
make  themselves  partners  to  the  re- 
cord in  an  action  commenced,  &c. 
by  the  bankrupt,  in  any  intermediate 
stage  of  the  proceeding ;  but  it  must 
be  immediately  after  judgment,  though 
an  interlocutory  judgment  is  sufficient 
for  that  purpose.  463 

17.  Defendant  is  discharged  out  of  the 
custody  of  the  marshal,  because  there 
was  no  acknowledgment  by  him  of 
the  defendant's  being  in  custody 
in  the  term  in  which  he  was  charged 
in  execution.      Fisher  v.   Stanhope. 

464 

18.  Judgment  as  in  case  of  a  nonsuit 
cannot  be  entered  on  the  plaintifPs  - 
neglecting  to  carry  the  record  down 
to  trial,  where  the  defendant  might 
have  carried  it  down  by  proviso.  King 
v.  Pippett.  492 

19.  A  rule  issued  in  the  vacation, 
though  tested  in  term  time,  requiring 
a  sheriff  to  return  a  writ,  is  irregular ; 
and  an  attachment  for  disobeying  it 
will  be  set  aside  by  the  Court  on  mo- 
tion. The  King  v.  The  Sheriff  of  Corn- 
wall.  552 

20.  The  rule,  that  a  prisoner  who  is 
once  supersedeable  always  continues 
so,  only  holds  so  long  as  he  remains 
in  the  tame  custody \  ana  under  the  same 
process*  Rose  v.  Chris  tfieldy  591,  and 
the  London  Assurance  Company*  v. 
Perkins.  591,  n.  a. 

SI .  So  that  if  a  prisoner  on  mesne  pro- 
cess were  supersedeable  for  any  irre- 
gularity, he  cannot  take  advantage 
of  that,  after  he  is  charged  in  execu- 
tion, if  he  had  any  opportunity  of  ap- 
plying on  that  ground  before  ne  was 
charged  in  execution.  ib. 

22.  As  the  bail  in  error  cannot  surren- 
der the  principal,  they  are  not  en- 
titled to  relief,  though  the  principal 
become  a  bankrupt  pending  the  writ 
of  error.     Southcote  v.  Braithwaite. 

624 

23.  The  plaintiff  is  entitled  to  all  the 
costs  till  the  time  of  the  defendant's 
paying  money  into  Court,  notwith- 
standing he  afterwards  proceeds  in 
the  action.  Hartley  v.  Batesont  629. 
Griffiths  v.  Wittiams.  710 


24.  A  demand  of  a  plea  before  the  de- 
fendant has  appeared,  or  the  plaintiff 
filed  common  bail  for  him,  is  a  nulli- 
ty.    Cooke  v.  Raven.  635 

25.  Where  an  action  is  brought  on  a 
judgment  recovered  in  this  Court,  and 
after  judgment  the  defendant  brings  a 
writ  of  error  and  obtains  a  rule  to 
stay  proceedings  in  the  mean  time, 
and  the  plaintiff  dies  before  judg- 
ment affirmed,  the  Court  will  not  per- 
mit judgment  to^  filtered  nunc  pro 
tunc,    nates  v.  Lictomd.  637 

26.  But  if  the  action  be  brought  on 
a  judgment  recovered  in  the  Com* 
moo  Fleas,  the  Court  will  not  stay 
proceedings  pending  a  writ  of  error 
without  the  defendant's  giving  judg- 
ment in  the  second  action.  H. 

27.  Where  a  corporation  is  "plaintiff  in 
a  civil  action,  leave  to  inspect  their 
books  is  granted  to  the  defendant 
of  course.  The  Mayor  f  He.  of  Lynn 
v.  Denton.  689 

28.  The  plaintiff  may  sign  judgment  if 
the  defendant  plead  in  abatement  af- 
ter the  four  days,  though'  no  rule  to 
plead  has  been  regularly  served. 
Brandon  v.  Payne.  689 

29.  After  a  rule  to  abide  by  a  special 
plea,  or  plead  such  other  plea  as  the 
defendant  will  abide  by,  he  can  only 
plead  the  general  issue.  Hare  v. 
Lloyd,  693.  Prout  v  Dewar.       ib, 

30.  But  after  such  a  rule  the  defendant 


y  plead  the  general  issue,  and  give 
notice  of  set-on.  Cockran  v.  Robert- 
son. 693,  n. 

31.  Where  the  defendant  carries  down 
the  record  by  proviso,  it  is  sufficient  if 
he  obtain  the  usual  rule  for  trial  by 
proviso  any  time  before  trial,  even 
though  it  be  obtained  after  he  has 
given  the  plaintiff  notice  of  trial. 
King  v.  Pippett.  695 

32.  Paying  money  into  Court,  where  the 
demand  is  for  unliquidated  damages, 
by  a  judge's  order,  after  plea  pleaded, 
is  irregular;  but  if  the  plaintiff  take 
the  money  out,  he  thereby  waives 
the  irregularity,  and  cannot  afterwards 
have  a  verkiict,  unless  he  recover 
more  than  the  sum  paid  in.  Griffiths 
v.  WiU*ant>  710 

See 
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Set  farther  at  «r  Pnetoleej    Cons. 


PRESUMPTION. 

L  The  circumstance  of  twenty  yean 
having  elapsed  without  any  demand 
trade,  is  of  itself  a"  presumption  that 
a  bond  has  been  paid.  Oswald  v. 
Lit*.  270 

£  Satisfaction  of  a  bond  may  be  pre- 
lamed  within  X  less  period,  if  any  evi 
deffc*  be  gj*en  iff  aid  of  the  presump- 
tion.; a*  if  an  account  between  the 
parries  baa  been  nettled  in  Che  inter- 
mediate time,  without  any  notice  hav- 
ing been  taken  of  such  a  demand,  ii. 

S.  But  in  either  esse  it  ii  only  a  ground 
on  which  the  jury  may  presume  satis- 
faction; and  is  in  itself  no  legal  bar.  ii. 

4.  IT  a  penon,  claiming  a  toll  for  passing 
0«er  an'  highway,  can  shew  that  the 
liberty  of  paasina  over  the  toil,  and 
the  taking  of  toll  for  such  passage, 
are  both  immemorial,  and  that  the 
«oil' and  the  tolls  were  before  the  time 
of  legal  memory  in  the  same  hands, 
though  severed  since,  it  will  be  pre- 
sumed that  the  toil  was  originally 
granted  to  the  public  in  considera- 
tion of  the  tolls ;  and  such  original 
grant  is  a  good  consideration  to*  sop- 
port  the  demand.  l.d.  Ptlham  v. 
Pitkersgitl.  660 

Set  VERDICT. 

PRIORITY. 
Set  Execution,  3,  4,  5,  6.      Plead- 
ing, 4. 

PRISONER. 

i.  The  rule  that  a  prisoner,  who  is  once 
supersedeable,  always  continues  so, 
only  holds  so  long  as  he  remains  in 
the  same  custody,  and  under  the  tame 
flrotett.     Rase  v.  ChrittfieU.        591 

%  So  that  if  a  prisoner  on  mesne  pro- 
cess were  supersedeable  for  any  irre- 
gularity, he  cannot  take  advantage  of 
that  after  he  is  charged  in  execution, 
if  he  had  any  opportunity  of  ap- 
plying on  that  ground  before  he  was 
charged  in  execution.  it. 

3.  The  rule,  which  requires  that  an  at- 
torney on  the  part  of  a  prisoner  should 


be  present,  when  a  bond  and  warrant 
of  attorney  are  executed  by  him,  only 
ndate*  to  persona  in  custody  oa 
mesne  process-.  Birch  v.  Skariad. 
1\t 
Sat  JirUauBNT,  4t. 

PRIZE-MONEY. 

Q*.  Whether  an  officer  undef  arte* 
and  suspension  On  board  the  Beet  ia 
an  offeaoe  of  which  be"  is  afters)  mil 
acquitted,  is  entitled  to*  prize-mosey 
takes  during  such  arrest  and  saspn- 
sfon  i     Jotmsttme  V.  Sutton  m  £mr, 

EkcA.  ch.  m 

PROBABLE  CAUSE. 
Whether  such  and  such  facts  proved 
amount  to  a  probable  came  or  not,  ii 
a  question  of  law.  Jnfauietui.  Smttm 
in  Error,  Exch.  Ch.  5*5.  Caadalli. 
Louden.  ib.SSr 

PROPERT. 


PROHIBITION. 

1.  Where  a  modus  is  pleaded  in  as- 
Ecclesiastical  Court,  at  prohibition  may 
be  granted  any  time  before  jtnai  u*- 
tence.     Darby  v.  Coxtnt.  SSI 

2.  A  prohibition  will  be  granted  to  a 
Court  of  appeal,  where  it  appears  that 
they  have  no  jurisdiction  over  the 
subject-matter,  even  after  they  hare 
remitted  the  suit  to  the  Court  below. 
and  awarded  coils  against  the  appel- 
lant, and  though  the  party  applying 
for  a  prohibition  appealed  to  that 
Court.  it. 

3.  A  prohibition  issued  to  the  bishop 
nf  Chkhetter,  who  claimed  a  right  to 
present  by  lapse,  under  pretence  of  his 
visitatorial  authority,  to  the  office  of  i 
canon  residentiary  of  bis  church;  it 
being  a  freehold  office,  and  the  light 
of  election  thereto  in  the  dean  and 
chapter.  Tht  Buhap  of  Chichester  r. 
Harvsard  and  Another.  650 

in  Whether  in  case  the  dean  and  chap- 
ter neglect  or  refuse  to  appoint  a 
canon    residentiary  in    proper  rime, 


visitatorial  power  may  appoint  fn 
ttmfmr, 
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tempore,  till  nich  election  be  had. 
Quetret  ib. 

Seemowtf  1. 

PROMISSORY  NOTES. 
Set  Bills  of  Exchange.    Infant,  4. 

PROVISO. 

1.  Judgment  as  in  case  of  a  nonsuit 
cannot  be  entered  on  the  plaintifPs 

-  neglecting  to  carry  the  record  down 
to  trial ;  where  the  defendant  might 
have  carried  it  down  by  proviso. 
King  v.  Pi/t/iett.  492 

2.  Where  the  defendant  carries  down 
the  record  by  proviso,  it  is  sufficient 
if  he  obtain  the  usual  rule  for  trial, 
even  though  it  be  obtained  after  he 
has  given  the  plaintiff  notice  of  trial. 
King  v.  Pippelt.  695 

PROXY. 
See  Chichester  Cvurch,  6. 

PURCHASE. 

Taking  a  grant  of  a  copyhold  with 
1/.  nne,  1/  heriot,  and  1/.  rent,  is  a 
purchase  within  9  Geo.  1.  c.7.  s.  5. 
The  King  v.  Warbtmgton.  241 

Sec  Devise. 

PURCHASER. 
See  Ejectment,  16, 17. 

Q. 

QUALIFICATION. 
See  Game. 

QUARTER  SESSIONS. 

1.  Whether  when  the  Sessions  state  facts 
fully  and  particularly,  from  which 
they  infer  fraud,  tbe  Court  of  B.  R. 
can  draw  their  own  conclusion  from 
those  facts,  without  regard  to  the 
adjudication  of  the  Sessions.  Qusre  ? 
The  King  y.  The  Inhabitant!  of  Wood- 
lands* 261 

2.  An  appeal  against  a  conviction  ♦  on 
the  24  Geo.  3.  c.  21.  for  not  entering 
horses,  &e.  must  be  to  the  Quarter  Ses- 
sions next  after  the  conviction,  and  not 
after  the  execution.     Protect  i.  Hyde. 

414 


S.  The  Court  of  B.  R.  ordered  the 
Sessions  to  inquire  into  a  fact,  which 
appeared  doubtful  on  the  original  or- 
der of  removal,  even  though  the 
Sessions  stated  no  case  for  the  opinion 
of  the  Court.   The  King  v.  Margam. 

See  Appeal.    Order  of  Removal. 

QUO  WARRANTO  INFORMA- 
TIONS. 

1.  These  are  no  longer  granted  of 
course ;  hut  the  Court  will  consider  all 
the  circumstances  of  the  case  before 
they  disturb  the  peace  of  corporations. 
The  King  v.  Stacey.  3 

2.  The  Court  will  not  grant  an  infor- 
mation in  the  nature  of  a  quo  war* 
ranto,  after  20  years'  quiet  possession. 

&  i 

3.  But  even  after  20  years9  quiet  posses- 
sion, the  king  may  prosecute  by  hit 
attorney-general  iJ.  8 

4.  Length  of  time,  though  less  than 
twenty  years,  may  induce  the  Court 
to  refuse  such  an  information  under 
certain  circumstances.  ib.  8 

5.  Fourteen  years'  quiet  possession  held  a 
sufficient  length  of  time  for  refusing 
an  information.  The  King  v.  Pike 
and  BraddocL  T.  20  Geo.  2.  n.  2. 

a. 

6.  Q.  W.  information  against  a  freeman 
of  the  borough  of  Wincheltea  refused 
after  16  years'  acquiescence  under 
the  election  of  a  mayor,  (under 
which  the  defendant  claimed,)  where 
a  mere  blunder  was  committed,  as  to 
the  person  who  ought  to  hare  pre- 
sided thereat  in  the  absence  of  the  old 
mayor  whose  duty  it  was.  The  cor- 
poration consists  of  a  mayor,  jurats, 
and  freemen :  and  the  election  of 
mayor  is  made  annually  by  the  body 
of  freemen  out  of  the  jurats,  which 
latter  have  no  right  to  vote ;  and  on 
that  occasion  the  election  appeared 
to  have  been  held  before  the  new 
mayor  himself,  instead  of  the  oldest 
freeman.  But  all  parties  had  con- 
curred at  the  time.  The  King  v. 
Stacey.  *j,  I 

7.  Whether  the  Court  will  grant  an  in- 
formation to  impeach  a  derivative 
title,  where  the  person  from  whom 

• 

it 
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it  was  derived  died  in  the  undisturbed 
possession  of  it.  QnmretThe  Kingv. 
Stacej.  4 

&  Such  title  shall  not  he  impeached  by 
those  who  hare  acquiesced  and  acted 
under  it  ib.  4 

9.  After  the  death  of  the  mayor,  Black- 
stone,  J.  would  not  suffer  his  eligibi- 
lity to  be  disputed,  but  merely  the 
fact,  whether  he  was  mayor  or  ootf 
which  the  corporation  books  shewed; 
and  if  he  was  in  fact  mayor,  it  was 
to  be  taken  that  he  had  been  regularly 
so.  The  King  v.  Spearing,  Spring 
as  sixes,  at  Winchester*  1771*       ib.  4 

10.  Where  any  one  of  several  issues  in  a 
quo  'warranto  information  is  found  for 
the 'prosecutor,  on  which  judgment  of 
muter  is  given,  he  is  entitled  to  costs 
on  all  the  issues.  The  King  v.  Dowries. 

453 

11.  Acceptance  of  charters,  and  their 
validity:  and  pleadings  in  quo  war* 
ranto  informations.  See  the  King  v. 
Amery.  575 

R. 

RANSOM  BILL. 

1.  In  the  case  of  a  ransom  bill,  the 
owners  are  not  liable  beyond  the  va- 
lue of  the  ship  and  cargo.  Nelly  v. 
Grant,  T.  23  G.  3.  cited  in  Totes  v. 
Hall.     .  76 

2.  But  a  promise  by  a  captain  of  a  ship, 
on  behalf  of  his  owners,  when  the  ship 
was  taken,  to  pay  monthly  wages  to 
one  of  the  sailors,  in  order  to  induce 
him  to  become  a  hostage,  is  binding 
on  the  owners,  although  they  aban- 
don the  ship  and  cargo.  Totes  v 
Hall.  73 

3.  Quart  t  Whether  after  a  capture  and 
ransom,  the  owner  is  liable  to  pay 
wages  for  the  time  which  elapsed  pre- 
vious to  the  capture  i  ib.  79 

See  Ship,  2,  3. 

RATE. 
See  Poor-rate. 

RECOGNIZANCE. 

See  CERTIORARI,  1.  or  CotTB,5. 


RECORD. 

1.  A  bill  of  Middlesex  filed  of  record, 
as  of  the  24  Geo.  3.  when  it  ought  to 
have  been  of  the  25th,  may  be 
amended  agreeable  to  the  truth. 
Green  v.  Rennet.  782 

2.  The  principal  circumstansje  which 
guides  the  discretion  of  the  Court  is 
applications  to  amend  any  of  their 
records,  or  other  proceedings,  is  thai 
there    b  something    to    amend  by. 

&78S 

RECORDARI  facias  loquelan. 
See  Costs,  13. 

RECOVERY. 
See  Remainder. 

RECTOR. 
See  Lecturer. 

REMAINDER. 

1.  A.  tenant  for  years,  remainder  to  B* 
for  life,  remainder  to  the  first  acd 
other  sons  of  B.  in  tail,  remaioderu 
B.  in  tail ;  A.  and  B.  join  in  a  lease 
and  release  to  make  a  tenant  to  the 
pracipe,  and  suffer  a  recovery;  the 
estate  tail  limited  to  the  sons  of  A 
is  not  devested  by  the  recovery,  nor  a 
there  any  forfeiture  of  the  lesueoiie 
estates  of  A.  and  B.  Smith  4s. 
Richards  v.  Clifford.  758 

2.  By  such  recovery  B.  only  barred  bis 
remainder  in  tail,  subsequent  to  the 
remainder  in  tail  to  his  first  and  other 
sons.  ii. 

See  Devise,  S. 

REMOVAL. 
See  Order  or  Removal. 

RENEWALS  OF  LEASES. 
See  Fines.    Bonds. 

RENT. 

1.  Bankruptcy  is  a  plea  to  an  action  of 
aWt  on  the  reddendum  in  ikax.  Wed- 
ham  v.  Marlowe.  91 

2.  Whether  bankruptcy  is  a  plea  to  at 
action  of  covenant  tit  rent.  Qnartf 
Lmdford  v.  Barter.  86 

S* 
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See  Bonds.    Distress.  Evidence,  S. 
Landlord  and  Tenant,  1. 

REPAIRS. 

When  not  pleadable  by  an  heir  to  debt 
on  bond;  See  Pleadings,  14,  15. 

REPLICATIONS. 
See  Pleadings,  1,  2. 

REVERSION. 
&*  Devise,  1.     Remainder. 

ROBBERY. 
See  Carriers,  1,  2. 

RULE. 

A  rule  issued  in  the  vacation,  though 
tested  in  term  time,  requiring  a  sheriff 
to  return  a  writ,  is  irregular ;  and  an 
attachment  against  him  Tor  disobeying 
it  will  be  set  aside  by  the  Court  on 
motion.  The  King  v.  The  Sheriff  of 
Cornwall,  552 


s. 


SCIRE  FACIAS. 

1.  A  Scire  facias  to  revive  a  judgment, 
entered  on  a  bond  securing  an  an- 
nuity, granted  before  the  17  Geo*  S. 
c.  26.  /•  2.  commanding  that  no  ac- 
tion shall  be  brought  on  any  judgment 
already  entered  (unless  certain  requi- 
sites were  complied  with,)  is  an  ac- 
tion within  that  clause.  Fenner  v. 
Evans,  267 

1.  A  scire  facias  to  revive  a  former 
judgment  is  so  far  a  continuation  of 
the  same  action,  that  if  the  plaintiff's 
testator  had  agreed  not  to  bring  a 
writ  of  error  in  that  'former  action, 
such  agreement  shall  bind  his  exe- 
cutors upon  the  scire  facias  being 
brought  against  them.  Executors  of 
Wright  v.  Nutt  in  Error.  388 

See  Bankrupt,  Assignees  of 

SCOTLAND. 
See  Game,  1.    University. 

SECURITY. 
See  Judgment,  4. 


SEPARATE  MAINTENANCE. 
See  Baron  and  Feme,  1,  2,  3,  7,  8. 

SERJEANTS  AT  LAW. 
Appointed.  147,  268,  551 

SERVANT. 
See  Government.    Master  and  Ser- 
vant.   Settlement  by  Hiring  and 
Service*     Slander. 

SESSIONS. 
See  Quarter  Sessions. 

SET-OFF. 

1.  A  broker  with  a  commission  del  cre- 
dere cannot  prove  under  a  notice  of 
set-off  a  loss  upon  a  policy,  happening 
before  a  bankruptcy,  in  an  action  by 
the  assignees  of  the  bankrupt,  for  pre- 
miums upon  policies  underwritten  by 
him,  and  for  which  he  had  debited 
the  broker ;  but  such  a  loss  may  be 
set-off  under  the  general  issue.  Grove 
v.  Dubois.  112 

2.  After  a  rule  to  abide  by  a  special 
plea,  or  plead  such  other  plea  as  the 
defendant  will  abide  by,  he  may 
plead  the  general  issue,  and  give  no- 
tice of  set-off.  Cochran  v.  Robertson*, 
M.  20  Geo.  S.  698,  n. 

3*  Where  a  prisoner  in  execution  is  dis- 
charged by  the  consent  of  his  credi- 
tor, upon  giving  a  fresh  security  to  sa- 
tisfy the  judgment;  and  that  security 
is  afterward  set  aside  on  account  of  a 
mere  informality;  the  judgment  is  sa- 
tisfied, and  cannot  be  set  off  against  a 
demand  of  the  prisoner.  Jaques  v. 
Withy.  557 

SETTLEMENT. 

See  Quarter   Sessions.     Order  of 
Removal. 


Settlement  by  Apprenticeship. 

A.  Where  there  has  been  such  an  agree- 
ment between  the  master  and  the  ap- 
prentice to  give  up  the  indentures,  as 
that  to  an  action  of  covenant  brought 
by  the  former,  the  latter  could  plead 
the  matter  in  bar ;  or  so  as  to  enable 
the  apprentice  to  bring  trover  or  de- 
tinue for  the  indentures  on  the  master's 
refusing  to  deliver  them  up ;  the  in- 
dentures 
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dentures  are  considered  as  cancelled, 
for  the  purpose  of  enabling  the  ap- 
prentice to  gain  a  settlement  by  hir- 
ing and  sendee,  though  the  indentures 
still  subsist  in  fact.  The  King  v.  Har- 
bcrton.  189 

%  But  when  indentures  of  apprentice- 
ship still  subsist  in  point  of  law,  and 
the  pauper  has  served  another  master 
under  an  idea  that  they  were  relin- 
quished, no  settlement  is  gained  by 
such  service,  either  as  an  apprentice, 
or  as  an  hired  servant.  The  King  v. 
Sandford  281 

S.  An  apprentice  cannot  gain  a  settle- 
ment in  a  different  parish  by  serving 
another  master,  unless  there  be  an 
express  consent  of  the  original  master 
to  the  particular  service :  a  mere  re- 
commendation is  not  sufficient.       ib. 

4.  The  latter  part  of  the  service  of  an 
apprentice  may  be  joined  to  the 
former,  notwithstanding  any  interven- 
ing service.  ibm 

Settlement  by  Certificate. 

!•  A  second  certificate  to  a  pauper  dis- 
charges a  former  one  given  by  the 
same  parish.  The  King  v.  St.  Peter  % 
Derby.  218 

2.  If  a  parish  are  desirous  to  get  rid  of  a 
certificate,  it  is  incumbent  on  them  to 
shew  clearly  some  matter  in  discharge 
thereof;  and  the  Court  will  not  pre- 
sume such  discbarge  from  other  facts. 
The  King  v.  WarbUngOm.  241 

3.  A  certificated  man  may  gain  a  set- 
tlement by  residing  40  days  on  his 
own  estate,  ib.  The  King  v.  Cold 
Ashton.     Bur.  Set.  Ca.  450 

4.  A  voluntary  gift  of  an  estate,  al- 
though under  the  value  of  30/.  and 
40  days'  residence  thereon,  will  give  a 
settlement    to    a    certificated    man. 

ib.  241 
.5.  A  certificate  given  to  a  pauper  is  an 
indemnity  to  the  parish,  to  which  the 
pauper  is   going,   from    the    conse- 
quences of  permitting  him  to  reside 
there.     The  King  v.  Newington.  S56 
€•  A  temporary  absence  for  a  particu- 
lar purpose  will  not  discharge  a  certi- 
ficate, ib. 
7.  But  if  the  pauper  quit  the  parish,  to 
which  the  certificate  is  given,  without 

6 


any  intention  of  returning,  the  certifi- 
cate is  at  an  end.  856 
8.  An  order  of  removal,  adjudging  that 
the  pauper  was  settled  at  A.  by  mrmt 
of  a  certificate^  was  confirmed  at  the 
Sessions  on  the  merits  ;  on  its  heme 
stated  by  the  Sessions  according  to  di- 
rection from  the  Court,  that  the  certi- 
ficate was  not  signed  by  a  majority  of 
the  churchwardens  and  overseers  of 
A.  this  Court  quashed  the  orders. 
The  King  v.  Morgan*,                  775 

Settlement  by  Estate. 

1.  Taking  a  grant  of  a  copyhold  widb 
}j.  fine,  1/.  heriot,  and  1/.  rent,  is  a 
purchase  within  9  Geo.  I .  c.  7.  s.  5. 
The  King  v.  Wartfmgton.  241 

2.  A  voluntary  gift  of  an  estate,  though 
under  the  value  of  SO/,  will  give  a 
settlement,  whether  the  donee  be  a 
certificated  man  or  not.  if. 

Settlement  by  Hiring  and  Service. 

1.  Where  the  master  insisted  on  turszog 
away  his  servant,  and  threw  down  las 
wages,  which  the  other  took  up,  and 
then  went  away,  and  after  the  expira- 
tion of  six  days  returned  at  the  master's 
request f  and  served  the  remainder  of 
the  year,  the  absence  was  not  parged 
by  the  subsequent  return.  The  Kmj 
v.  Cresham.  101 

%  Absence  can  only  be  purged,  where 
the  act  itself  is  doubtful.  & 

3.  Hiring  and  service  from  the  day  afier 
old  Martinmas-day %  until  the  old  Met- 
tinmss*day  following,  is  sufficient  to 
give  a  settlement.  The  King  v.  SJfy. 
lam.  400 

4.  No  settlement  is  gained  by  a  hiring 
and  service  for  less  than  a  year, 
though  the  master  tell  the  servant  a: 
the  time  of  the  hiring,  that  be  shall 
not  belong  to  the  parish,  and  the  Ses- 
sions state  such  contracts  to  be  fras- 
dulent.    The  King  v.  Mmrslew.    69* 

5.  If  a  servant  be  hired  from  November 
to  Michaeimas  following,  and  kefae 
Michaelmas-day  his  master  offer  to 
hire  him  from  Michaelmas  for  a  vear 
at  certain  wages,  to  which  he  dstt 
not  agree,  but  remains  in  the  house 
till  the  second  day  after  Michaelmas, 
working  as  usual,  and  then  accept* 

the 
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the  offer,  and  serves  a  part  of  the  year ; 
the  service  under  the  latter  hiring 
commences  on  the  Michaelmas -day  %  and 
may  be  coupled  with  the  former  service, 
so  as  to  give  a  settlement.  The  King  v. 
Sulgrave.  778 

See  Settlement  by  Apprenticeship)  1, 
2,  3,  4. 

Settlement  by  Marriage. 

Bastards  are  within  the  meaning  of 
the  marriage  act,  26  Geo.  3.  c .  33. 
which  requires  the  consent  of  the  fa- 
ther, guardian,  or  mother,  to  the 
marriage  of  persons  under  age,  who 
are  not  married  by  bamis.  The  King 
v.  Hodnett.  96 

Settlement  by  taking  a  Tenement  of 
10/.  a  Tear. 

1.  A  cattlegate  is  a  tenement  within  the 
13  &  14  Car.  2.  c.  12.  so  as  to  en- 
able the  occupier  of  it  to  gain  a  set- 
tlement.    The  King  v.  JVixley.      137 

2.  It  is  not  necessary  that  money  should 
be  paid  by  way  ot  rent  for  a  tenement 
under  the  13  &  14  Car.  2.  c.  12. 
Repairing  gates  is  equivalent  to  rent. 

ib. 

3.  A  fraudulent  renting  of  10/.  per  an* 
num,  will  not  give  a  settlement.  The 
King  v.  Woodlands.  261 

4.  Where  the  pauper  rented  a  meadow 
for  ten  guineas  a  year,  and  did  not 
stock  it,  but  let  the  grass  for  the  first 
half  year  to  A.  B.  for  three  guineas, 
who  stocked  it,  and  paid  him,  and 
then  the  pauper  paid  his  landlord 
half  a  year's  rent,  and  then  let  the 
mowing  of  his  meadow  to  *his  land- 
lord for  five  guineas,  and  the  after- 
grass for  two  guineas,  and  at  the  end 
of  the  year  received  two  guineas 
from  his  landlord  on  the  balance  of 
accounts ;  the  Sessions  adjudged  this  a 
fraudulent  taking,  which  the  Court 
confirmed.  ib. 

5.  Where  the  pauper  rented  the  fishery 
of  a  pond  with  the  spear- sedge,  flags, 
and  rushes,  growing  in  and  about  the 
same,  for  10/.  a  year,  "the  Court 
understood  that  the  soil  passed  with  it, 
and  that  it  was  a  tenement  within  the 
statute  9  &  10  W.  3.  e.  11."  The 
King  v.  Old  Alresford.  358 

Vol.  I. 


I  6.  The  fact  of  the  pauper's  taking  a  te- 

I      nement  of  10/.  a  year  is  sufficient  to 

give  a  settlement,  though  the  lessor 

may  have  no  title.  358 

7.  Where  a  pauper  rented  a  tenement 
of  8/.  a  year  in  A.,  and  held  another 
of  2/.  10/.  per  annum  in  B.  under  a 
parol  demise  from  his  brother  to  hold  as 
long  as  the  brother  pleased,  and  to  be 
taken  by  him  again  when  he  pleased, 
and  was  to  pay  nothing  for  it,  this 
was  held  a  sufficient  taking  of  a  tenc* 
ment  of  10/.  per  annum  under  the 
13  and  H  Car.  2.  c.  12.  for  the 
purpose  of  giving  the  pauper  a  settle- 
ment.  *The  King  v.  Fillongley.    458 

8.  The  criterion  by  which  the  Court 
form  their  judgment  is  not  the  ability 
of  the  party  coming  to  reside  on  a  te- 
nement of  10/.  a  year  ;  for  if  a  person 
be  trusted  with  a  tenement  of  that 
value,  even  out  of  charity,  that  is 
sufficient.  ib. 

9.  Where  a  pauper  was  permitted  by 
several  persons,  having  a  right  of 
common,  to  occupy  a  tenement  of 
10/.  a  year  value  as  a  reward  for  his 
service  as  a  herd,  it  was  held  that  that 
gave  him  a  settlement.  The  service 
of  the  pauper  was  equivalent  to  his 
paying  rent.     The  King  v.  Melkridge. 

598 
See  Witness,  6. 

SHERIFF,  BAILIFF,  &c. 

1.  An  agreement  in  writtng  to  put  in 
good  bail  for  a  person  arrested  on 
mesne  process,  at  the  return  of  the 
writ,  or  surrender  the  body,  or  pay 
debt  and  costs,  made  by  a  third  per- 
son with  the  bailiff  of  the  sheriff  in 
consideration  of  his  discharging  the 
party  arrested,  is  void  by  23  H.  6. 
c.  10.     Rogers  v.  Reeves.  418 

2.  The  security  in  such  cases  must  be  in 
the  particular  form  marked  out  by 
the  statute,  otherwise  it  is  void,  and 
the  statute  requires  the  bond  to  be 
given  to  the  sheriff',  as  such,  for  the 
appearance  of  the  party,  and  for  no 
other  purpose.  ib.  421,  2. 

3.  The  obligation  being  given  to  the 
sheriff's  bailiff  is  bad  :  for  it  must  be 
to  such  officer  as  has  the  return  of 
process.  ib. 

3  1  4.  Tres- 
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4.  Trespass  will  sot  lie  by  the  assignees  l 
of  a  bankrupt  against  a  sheriff  for 
taking  the  bankrupt's  goods  in  execu- 
tion after  an  act  of  bankruptcy,  and 
before  the  issuing  of  the  commission, 
notwithstanding  he  sells  them  after  the 
issuing  of  the  commission,  and  after  a 
provisional  assignment,  and  notice 
from  the  provisional  assignee  not  to 
sell.  Snuth  and  Another  assignees  of 
Clarke  v.  Millet.  475 

5.  The  sheriff  or  his  officers  shall  not  be 
trespassers  by.  relation,  if  the  first  tak- 
ing were  lawful.  ib.  480, 1 

6.  Where  two    writs  of  fieri  facias 
against  the  same  defendant  are  deliver- 
ed to  a  sheriff  on  different  days,  and 
no  sale  is  actually  made  of  the  defend- 
ant's goods,  the  first  execution  must 
have  the  priority,  even  though  the 
seizure  were  first  made  under  the  sub- 
sequent execution :  and  if  the  person 
claiming  under  the  second  execution 
pay  the  sheriff  the  amount  of  the  debt 
under  the  first  execution  for  his  secu- 
rity, the  Court  will  not  compel  the 
sheriff  to  refund  that  money  on  mo- 
tion. Hutchinson  v.  Johnstone,      729 

7.  But  where  the  sheriff  had  given  a 
bill  of  sale  to  the  person  claiming  un- 
der the  second  execution,  that  was 
held  to  bind  the  sheriff.     Rybot  v. 
,       Peckham,  M.  19  G.  3.  731,  n. 

See  Attorney,  2. 

SHIP. 

1.  The  owner  of  a  ship,  is  not  liable  be- 
yond the  value  of  the  ship  and  freight 
under  7  Geo.  2.  c.  15.  s,  1.  in  the 
case  of  a  robbery  in  which  one  of  the 
mariners  is  concerned,  by  giving  in- 
telligence and  afterwards  sharing  the 
spoil.     Sutton  v.  Mitchell.  18 

%  A  promise  by  a  captain  of  a  ship  on 
behalf  of  his  owners,  when  the  ship 
was  taken,  to  pay  monthly  wages  to 
one  of  the  sailors  in  order  to  induce 
him  to  become  a  hostage,  is  binding 
on  the  owners,  although  they  aban- 
don the  ship  and  cargo.  ,  Totes  v. 
Hall.  73 

3.  Qu.  Whether  after  a  capture  and 
ransom,  the  owner  is  liable  to  pay 
wages  for  the  time  which  elapsed 
previous  to  the  capture  ?  &  79 


See  Bill  of  Laddcg,   1,   2.     Cor* 
1,  2,  S.     Random  Bill,  1. 


TRACT, 


SISTER. 

■ 

See  Custom,  1. 

SLANDER. 

1.  A  servant  cannot  maintain  an  action 
against  his. former  master  forwordi 
spoken,  or  a  letter  written  by  him  is 
giving  a  character  of  a  servant,  un- 
less the  latter  prove  the  malice,  at 
well  as  falsehood,  of  the  charge ;  eren 
though  the  master  make  specific 
charges  of"  fraud.  Wtatherstone  v. 
Hawkins.  110 

2.  There  may  be  an  implied  justification 
of  a  libel,  or  of  slander,  from  the  oc- 
casion, (as  if  read  in  a  judicial  pro- 
ceeding,) as  well  aa  on  account  of  the 
subject  matter.  -  tb. 

See  Iabel. 


SMUGGLING. 

1.  By  24  Geo.  3.  c.  47.  and  the  txa* 
laws,  the  forfeiture  of  a  vessel  attaches 
the  moment  an  act  of  smuggling  ii 
done,  so  as  to  avoid  mesne  incum- 
brances or  alienations  between  that 
time  and  the  time  of  condemnation. 
Lockyer  and  Others  v.  Offleu.      260 

2.  But  the  Crown  is  not  entitled  to  the 
intermediate  earnings  of  the  Tessel 

S.  Neither  is  the  actual  property  of  the 
vessel  altered  till  after  the  seizure, 
though  it  may  be  before  condom*- 
tion.  & 

4.  Custont-house  officers  may  seize 
for  the  forfeiture  within  three  years 
after  the  feet  committed  ;  and  the  at- 
torney-general may  file  an  informa- 
tion at  any  time  whilst  the  ship  U  in 
being.  t*.  261 

SOUTH-SEA  COMPANY. 
See  Covenant,  2. 

SPECIFICATION. 
See  Letters  Patent,  2,  S,  4. 

STAMPS. 

An  unstamped    agreement  *  to   sell  t 
share  of  a  ticket  in  the  lottery,  befbit 

the 
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the  tickets   are    deposited  with   the  I 
commissioners,  is  within  the  penalty 
inflicted  by  the  21  sec.  of  22  Geo.  3. 
c .  47.      The  King  v.  Hawks  worth. 

450 
See  Lease,  6, 7. 

STATUTES. 

1 .  The  exceptions  in  the  enacting  clause 
of  a  statute,  which  creates  an  offence 
and  gives  a  penalty,  must  be  nega- 
tived by  the  plaintiff  in  his  declara- 
tion.    Spleres  v.  Parker.  141 

2.  Not  so,  where  they  are  contained  in 
a*  subsequent  proviso.  lb. 

3.  Nor  if  they  are  contained  in  a  subse- 
quent statute,  in  which  case  the  de- 
fendant must  shew,  by  way  of  defence, 
that  he  comes  within  such  exceptions. 
The  King  v.  S.  Hall.  &2 

4.  And  where  a  prosecutor  in  his  infor- 
mation negatives  some  of  the  excep- 
tions which  he  need  not,  they  may  be 
rejected  as  surplusage.  lb. 

5.  Where  the  words  of  a  statute  are 
doubtful,  general  usage  may  be  called 
in  to  explain  them :  but  where  they 
are  clear,  the  usage  of  a  particular 
place  cannot  control  them.  The  King 
v.  Hogg.  728 

Edward  I. 

6  E.  1.  c.  1.  (Gloucester.)       71, 453 
13  E.  1.  //.  1.  {Westminster.  2)         72 


Jambs  I. 


Henry  VI. 
23  H.  6.  c.  10. 

Edward  IV. 
1  E.  4.  c.  1. 


418 


586 


Henry  VIII. 

5  H.  8.  c.  6. 

• 

682 

23  #.  8.  e.  J5. 

«• 

372 

27  H.  8.  c.  3. 

. 

741 

27  H.  8.  c.  24. 

. 

582 

32  H.  8.  e.  40. 

• 

682 

34  &  35  H.  8.  c. 

26.  /• 

10. 

583,  6 

Elizabeth. 

18  EL  e.  3.  /.  2. 

27  El.  c.  13.  (Hue  and  Cry.) 


43  El.  c.  2. 


98 

72 

9&Sf4>7,79&7 


1  Ja.  1.  c.  15. 
1  Ja.  1.  c.  27. 

3  Ja.  1.  c.  13. 

4  J  a.  \.  c.    3. 
7  Ja.  1.  c.  11. 

21  Ja.  1.  *.  31. 


622,  3 

45 

45 

372 

45 

118 


Charles  II. 

13  Car.  2.  //.  2.  c.  2.  373 

13  &  14  Car.  2.  c.  12.    98,  137,  244, 

416,  458 
16  &  17  Car.  2.  c.  8. 
22  Car.  2.  r.  1. 
22  &  23  Car.  2.  c.  10. 
22  &  23  Car.  2.  c.  25. 
29  Car.  2.  c.  3. 
29  Car.  2.  c.  7.  /.  6. 


151,  280,  624 

320,  2 

16S 

44,125 

729 

265 


William  and  Mary. 

1  IV.  &  M.  c.  18.           -  323 

4>  8t  5  W.  8t  M.  c.  21.  192,  S 

5fV.8cM.c.  11.             -  103 


William  III. 

6  &  7  JP.  3.  <r.  4. 

8  8c  9  IV.  3.  c  11.  /.  6. 

8  &  9  /P.  3.  *.  30.       - 

9&  10  W.  3.  c.  11. 
10  &  11  W.  3.  c.  16. 
10  &  11  W.  3.  c.  33. 

Anne. 

3  &  4  An.  c.  9.  j.  7.  -        408 

4  An.  r.  16.  -         381,4,453 

5  An.  c.  8.  f  yfrf  of  Union.)     48,  51 
5  An.  c.  14.  -  44, 125 


682 

388 

247,778 

244,  358 

633,4 

682 


6  ^*.  c.  31. 

7  ^«.  f.  16. 
9  An.  c.  20. 
9  An.  c.  25. 

10  An.  c.  14. 

10  y//».  c.  26.  /.  109. 

12^/i.  st.  2.  c.  12. 

George  I. 

1  Geo.  1.  r.  5.  /.  6. 
1  Go?.  1.  //.  2.  i.  10. 

6  Ga>.  1.  c.  22. 

7  too.  1.  r.  28. 
7  &o.  1.  c.  31. 

9  &0. 1.  c.  7.  /•  5. 
9  Geo.  1.  ;.  22. 

312 


28 

58 

453 

44 

28 

462 

401 


71 

397,402 

93 

93 

18,  93,  600 

241 

71 

10  Geo. 
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10  Geo.  1. 

e.  10. 

» 

525 

]  1  Geo.  1. 

;.  18. 

• 

423 

George  II. 

2  Geo.  2. 

c.  24. 

• 

235 

4  Ceo.  2. 

r.  24. 

93 

4  Geo.  2. 

r.  28. 

m 

445 

5  Gf*.  2. 

*.  SO. 

93, 

112,158, 
361,  481 

7  G«>.  2 

*.  15. 

• 

18,75 

1 1  Geo.  2. 

c.  19. 

/.  12. 

647 

]  3  G*o.  2. 

r.  18. 

• 

82,  a. 

15  Gio.  2. 

c.  28. 

• 

225 

17  Geo.  2. 

*.  38. 

• 

369,  627 

19  &».  2. 

*.  SO. 

• 

141 

19  Geo.  2. 

c.  37. 

• 

114 

22  G*c.  2. 

r.  S3. 

516,  520,  527,  543 

23  Gr*.  2. 

r.  11. 

• 

67 

26  Geo.  2. 

c.  S3. 

(Marriage 

Act.)  96 

S3  G«>.  2. 

*.  35. 

• 

682 

31  Geo.  2. 

c.  17. 

- 

682 

» 

George  III. 

2  Geo.  3. 

*.  20. 

• 

682 

*2  too.  3. 

e.  20. 

• 

80,  a. 

*  7  G«>.  3. 

r.  26. 

267, 559,  733 

2t  G«>.  3. 

*.  15. 

• 

525 

^2  Gro.  3. 

r.  25. 

m 

80,  a. 

22  Geo.  3. 

r.  47. 

s.  21. 

450 

22  G; o.  3. 

r.  47. 

222,  241,  9,  265, 

450 

24  Geo.  3. 

*.  21. 

- 

414 

24  G«?.  3. 

*.  47. 

* 

255,  260 

25  Geo.  3. 

c.  4. 

• 

• 

147 

25  Geo.  3. 

r.  44. 

• 

313,  464 

25  Go>.  3. 

c.  50. 

252 

25  Geo.  3. 

r.  59. 

{Lottery  Act.)     222 

27  G*o.  3. 

c.  1. 

705 

SUNDAY. 

STARREST. 

SUPERSEDEAS. 

1.  A  supersedeas  obtained  after,  judg" 
merit  cannot  be  pleaded  in  bar  to  an 
action  on  such  judgment.  Topping  v. 
Ryan.  273 

2.  '1  he  allowance  of  a  writ  of  error  is 
of  itself  a  supersedeas ;  and  the  ser- 
vice of  it  is  only  to  bring  the  party 
into  contempt  if  he  proceeds.  Jaques 
▼.  Nixon.  279 

3.  The  rule,  that  a  prisoner,  who  is 
once  sapersedeable,  always  continues 
so,  only  holds  so  long  as  he  remains 


in  the  same  custody  ami  under  the  same 
process.  Rose  v.  Chris tjUU.  591 
4.  So  that  if  a  prisoner  on  mesne  pro- 
cess were  supertedeable  for  anyirre- 
gularity,  he  cannot  take  advantage  of 
that  after  he  is  charged  in  execution, 
if  he  had  any  opportunity  of  applying 
on  that  ground  before  he  was  Charged 
in  execution.  &. 

SURETY. 

1.  Where  S.  L.  was  arrested  for  the 
amount  of  goods,  and  E.  L.  io  order 
to  procure  his  discharge,  became 
bound,  as  surety  with  him,  in  a  bond 
to  the  plaintiff,  payable  by  instal- 
ments, and  before  the  first  default 
E.  L.  became  a  bankrupt,  the  plain- 
tiff is  bound  to  prove  his  debt  under 
the  commission,  by  virtue  of  7  Geo. 
1.  c.  31.  for  the  credit  was  given  to 
both.  Brooks  and  Another  v.  S.  and 
E.  Lloyd.  17 

2.  A  surety  who  does  not  pay  the  debt 
of  the  principal  till  after  his  bank, 
ruptcy,  though  called  upon  and  liable 
to  pay  it  before,  may  hold  the  prin- 
cipal to  bail,  notwithstanding  his  cer 
tificate.     Paul  v.  Jones.  599 

SURPLUSAGE. 

Where  an  informer  need  not  negative 
any  of  the  exceptions  in  a  statute,  and 
negatives  some  of  them  only,  that 
part  of  the  information  may  be  re- 
jected as  surplusage.  The  King  v.  S. 
Hall.  320 

SURRENDER. 

1.  A  surrender  of  chambers  in  iVew  Inn, 
to  the  treasurer  and  antients  of  the  so- 
ciety, made  with  their  assent,  to  the 
intent  that  they  may  grant  the  said 
chambers  to  a  purchaser,  passes  the 
estate  to  such  purchaser  before  ad- 
mission; for  admission  in  this  case 
is  not  necessary,  as  in  the  case  of  copy- 
.  holds,  to  complete  the  grantee's 
estate,  but  is  only  for  the  purpose  of 
signifying  the  assent  of  the  society, 
that  the  grantee  should  become  a 
member  of  the  inn.  And  therefore 
upon  the  death  of  the  surrenderee 
before  admission,  the  society  may 
maintain  ejectment  for  them.    Dot 

dtm. 
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dem.  Warcy  and  Others  v.  Miller  and 
Another  Executors,  &c.  393 

2.  The  title  to  copyhold  lands,  relates 
back  from  the  time  of  the  admittance 
to  the  surrender  as  against  all  persons 
but  the  lord  ;  so  that  the  surrenderee 
may  recover  in  ejectment  against  the 
surrenderor  on  a  demise  laid  between 
the  times  of  surrender  and  admittance. 
Holdfast  dan.  Woollam  v.  Clapham. 

600 
Whether  the  surrenderee  before  ad- 
mittance can  recover  against  the  lord, 
or  a  stranger.     Quare  ?  lb. 

4.  The  surrenderor  before  admittance  is 
considered  as  a  trusteee  for  the  surren- 
deree ;  and  as  between  them  admit- 
tance is  not  necessary  to  maintain 
ejectment.  Ik. 

See  Agreement,  3. 

SURRENDER  of  a  LEASE. 
See  Lease,  3. 

SWINDLER. 
See  Justification. 

T. 

TENANT. 
See  Notice. 

TENANT  from  YEAR  to  YEAR. 

1.  Where  liable  for  use  and  occupation 
after  he  is  evicted.  See  Use  and 
Occupation,  1. 

2.  Tenant  from  year  to  year  before  a 
mortgage  or  grant  of  the  reversion  is 
entitled  to  six  months'  notice  to  quit 
before  the  end  of  the  year,  from  the 
mortgagee  or  grantee.  Birch  v. 
Wright.  380 

3.  If  a  tenant  from  year  to  year  hold 
for  four  or  five  years,  either  he  or  his 

-  landlord  at  the  expiration  of  that 
time  may  declare  on  the  demise  as 
having  been  made  for  such  a  number 
of  years.  lb.  &  382 

TENANT  FOR  LIFE. 

&*  Trover,  1.  Waste.  Forfeit- 
ure, 3. 


TENANT  IN  TAIL. 

See  Trover,  ].    Waste.    Forfeit- 
ure, 3. 

TENANT  IN  COMMON. 
See  Ejectment,  9. 

TERMS  IN  CONVEYANCING. 
See  Ejectment.    Lease,  2,  3. 

TERM. 
See  Pleading,  3.   • 

TIME. 
See  Presumption. 

TOLLS. 

1.  A  general  Indebitatus  assumpsit  will 
lie  for  tolls.     Seward  v.  Baker.  616 

2.  I(a  person,  claiming  a  toll  for  passing 
over  an  highway,  can  shew  tnat  the 
liberty  of  passing  over  the  soil,  and 
the  taking  of  toll  for  such  passage,  are 
both  immemorial,  and  that  the  soil 
and  the  tolls  were  before  the  time  of 
legal  memory  in  the  same  hands, 
though  severed  since  ;  it  will  be  pre- 
sumed  that  the  soil  was  originally 
granted  to  the  public  in  consideration 
of  the  tolls ;  and  such  original  grant  is 
a  good  consideration  to  support  the 
demand.  Lord  Pelham  v.  rUkers- 
gill.  660 

.      TOTAL  LOSS. 
See  Abandonment,  1,  %  3, 6. 

TOWNSHIP. 

Wherever  there  is  a  constable,  there 
there  is  a  township.  The  King  v.  Sir 
Watts  Norton.  374 

See  Overseers. 

TRADE. 

1.  How  far  trading  with  an  enemy  is 
illegal  in  a  subject.  Qusre  ?  Gist  v. 
Mason.  84 

2.  By  the  maritime  law  it  is  cause  of 
confiscation  in  a  subject,  provided  he  is 
taken  in  the  act,  but  it  does  not  ex- 
tend to  a  neutral  vessel.  lb. 

3.  Trade  is  not  transmissible ;  but  is  put 
an  end  to  by  the  death  of  the  trader. 
Barker  v.  Parker.  295 

4.1f 
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t.  IF  executors  carry  on  trade,  they 
must  do  it  as  individuals,  unless  they 
cany  it  on  under  the  direction  of  the 

Court  of  Chancery. 


5.  A 


of  parlia 
general  are  public 


relatinj 


i  trade 


is  a  private  o 

Newell.  125 

See  Bond,  4,  5, 6.    Insurance,  7- 

TRESPASS. 

1 .  Trespass  lies,  and  not  case,  for  work- 
ing an  estray,  although  the  original 
taking  be  admitted  to  be  lawful. 
Oxleyr.  Watts.  12 

2.  A  person  may  justify  a  trespass  in  fol- 
lowing a  fox  with  hounds  over  the 
grounds  of  another,  if  he  does  no 
more  than  is  necessary  to  kill  the  fox. 
Gundry  v.  Ftltham.  934 

3.  Trespass  will  not  lie  for  entering 
into  a  pew,  because  the- plain tifF  has 
not  the  exclusive  possession,  the  poa- 
setsioo  of  the  church  being  in  the  par- 
son.    Stocks  v.  Booth.  4SC 

4.  Trespass  will  not  lie  by  the  assignees 
of  a  bankrupt  against  a  sheriff  for 
taking  the  goods  of  a  bankrupt  in 
execution  after  an  act  of  bankruptcy, 
and  before  the  issuing  of  the  commis- 
sion ;  notwithstanding  he  sells  them 
after  the  issuing  of  the  commission, 
and  after  a  provisional  assignment  and 
notice  from  the  provisional  assignee 
not  to  sell.  But  the  assignees  may 
bring  trover.  Smith  and  Another  as- 
signees of  Clarke  v.  MllUe.  475 

5.  To  entitle  a  man  to  bring  trespass, 
he  must,  at  the  time  when  the  act  was 
done,  which  constitutes  the  trespass, 
either  have  the  actual 'possession  in  him 
of  the  thing)  which  is  the  object  of 
the  trespass  ;  or  else  he  must  have  a 
confiruetive  possession  in  respect  of  the 
right  being  actually  vested  in  him 
as  in  the  case  of  an  estray  or  wreck 
before  seizure  by  the  lord.       ib.  480 

6.  An  executor's  right  is  derived  from 
the  will ;  the  probate  is  only  evidence 
of  it;  therefore  he  has  a  constructive 
possession  from  the  testator's  death,  it. 

7.  Officers  doing  their  duty  shall  not  be 
trespassers  by  relation.         it.  480,  1 


Trespass  don  not  lie  against  excise 
officers  who  enter  into  a  person's 
house  by  virtue  of  a  legal  warrant  to 
search  for  smuggled  goods,  although  ■ 
none  such  be  found  therein.  Bat  use 
lies  for  maliciously  obtaining  or  exe- 
cuting the  warrant.  Cooper  and  Ano- 
ther v.  Boot,  in  Error.  535 
Ste  Costs,  19.  False  Imprison  west. 
New  Assignment. 

TRIAL. 

1.  The  granting  of  a  trial  at  bar  is  is 
the  discretion  of  the  Court,  and  most 
depend  upon  the  particular  ciroun- 
stances  of  the  case.  The  Kiug  v. 
Amery.  363 

■'!.  Where  a  fair  trial  cannot  be  had  is 
the  county  where  the  nutter  arises, 
the  trial  will  be  awarded  in  the  next 
English  county  where  the  king's  writ 
of  venire  runs.  i. 

3.  Therefore  where  the  action  arose  in 
the  city  of  Chester,  and  a  fair  trial 
could  not  be  had  there,  the  venire  srw 
awarded  into  the  county  of  Salop,  ii. 

TRIAL,  NEW. 

1.  Not  granted  to  give  the  defendant  as 
opportunity  of  proving  the  illegality 
of  a  policy,  which  was  not  illegal 
on  the  face  of  it ;  for  he  should  have 
shewn  it  on  the  trial.     Gut  v.  Main. 

M 

2.  The  Court  may  in  any  case  grant  i 
new  trial  upon  the  ground  of  exces- 
sive damages.  Dueher  v.  Wood.   277 

3.  An  objection  to  the  competency  of 
witnesses,  discovered  after  a  trial,  is 
not  a  sufficient  ground  of  itself  far 
granting  a  new  trial  ;  but  it  nuy 
have  some  weight  with  the  Coin 
where  the  party  applying  appear*  to 
have  merits.    Turner  v.  Ptarte.    717 

TRIAL  BY  PROVISO. 
See  Proviso. 

TRINITY-HOUSE, 
t  younger  brother  of  the  corpora- 
tion of  the  Trinity-House  is  not  ex- 
empt from  serving  the  office  of  head- 
borough  or  constable.  The  Kag  r. 
T.  Clarke.  679 

TROVER. 
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TROVER. 

1.  An  action  of  trover  cannot  be  main- 
tained by  a  tenant  in  tail,  expectant 
on  the  determination  of  an  estate  for 
life,  without  impeachment  of  waste, 
for  timber  which  grew  upon  and  was 
severed  from  the  estate.  Pyne  v.  Dor. 

55 

2.  Trover  must  be  founded  in  the  pro- 
perty of  the  plaintiff.  56 

3.  Trover,  and  not  trespass,  lies  by  the 
assignees  of  a  bankrupt  against  a  she- 
riff, for  taking  the  goods  of  the  bank- 
rupt in  execution,  after  an  act  of 
bankruptcy,  though  before  the  issuing 
of  the  commission,  where  he  sells  them 
after  the  issuing  of  the  commission, 
tffc.  and  has  notice  from  the  provi- 
sional assignee  not  to  sell.  Smith 
and  Another  assignees  of  Clarke  v. 
Milks.  475 

4.  A  member  of  an  amicable  society, 
intrusted  with  a  box  containing  the 
fund,  and  bound  by  bond  to  keep  it 
safely,  cannot  maintain  trover  against 
another  member  and  a  third  person, 
who  take  it  from  him.  Holfiday  v. 
Camsell.  658 

TRUST. 

See  Ejectment. 

TRUSTEES. 

A  clause  in  a  marriage  settlement, 
"  that  the  trustees  should  not  be 
chargeable  with,  or  accountable  for, 
any  money  arising  in  execution  of  the 
said  trusts,  but  what  the  person  or  per- 
sons so  to  be  accountable  should  ac- 
tually receive,"  does  not  bind  the  trus- 
tees generally  as  a  covenant,  but  is  a 
clause  of  indemnity  to  take  away  that 
responsibility  which  each  would  other- 
wise be  subject  to  for  the  acts  of  the 
others  :  and  only  leaves  each  of  them 
accountable  for  what  he  actually  re- 
.  ceives,  as  for  a  simple  contract  debt. 
Bartlett  v.  Hodgson.  42 

See  Ejectment. 

V. 

VARIANCE. 

1.  In  an  action  for  bribery  at  an  elec- 
tion where  the  declaration  set  forth 
the  precept  from  the  sheriff  to  the 


portreeve  of  a  borough,  the  improper 
insertion  of  the  word  «  if"  in  such 
precept,  viz.  "  and  if  the  said  elec- 
tion so  made,"  &c.  is  not  a  fa- 
tal variance,  but  is  to  be  rejected 
as  surplusage.    King  v.  Pippett.  235 

2.  In  an  action  against  the  sheriff  for 
taking  goods  without  levying  a  year's 
rent,  the  plaintiff  undertaking  to  set 
forth  the  particulars  of  the  demise 
(which  was  unnecessary)  and  not 
proving  them  as  laid,  must  be  non- 
suited. Bristow  v.  Wright.  (Dough 
642.)  236 

3.  Untertood  for  understood  in  an-  indict- 
ment for  perjury  held  an  immaterial 
variance.  (The  King  v.  Beach  Cowfi. 
229.)  ib.  237 

4.  An  indictment  for  an  assault  had 
these  words,  "  whereby  his  life  was 
greatly  despaired  of ;"  an  indictment 
for  perjury  committed  on  that  trial, 
setting  forth  the  former  indictment, 
omitted  the  word  "  despaired,"  winch 
was  supplied  by  the  Court.  The  King 
v.  May.  (DougL  183.)         tf.237 

5.  The  record  in  an  action  for  false 
imprisonment  set  forth  a  few  of  the 
first  words  in  a  bill  of  Middlesex,  and 
then  added  an  isfc.  the  &c.  was 
held  by  Lee,  Ch.  J.  to  be  no  variance 
from  the  bill  of  Middlesex  when  read 
at  the  trial.  Wilson  v.  Maws  on.  Sit- 
tings after  Mich.  13  Geo.  3.  at  West- 
minster.  ib.  237 

6.  In  an  action  by  the  bailiff  of  West- 
minster against  the  defendant,  in  the 
nature  of  an  escape,  the  declaration 
stated  a  latitat  against  Donner  and  J. 
Doe,  with  an  ac  etiam  against  Donner 
for  30/.  The  writ  produced  in  evi- 
dence was  against  Donner  and  two 
others,  and  not  against  /.  Doe.  Lord 
Mansfield  held  this  to  be  good,  it  be- 
ing a  sufficient  writ  to  warrant  the 
arrest.  Hendrayv.  Spencer.  Sittings 
after  Michaelmas  1773,  at  Westmin- 
*fr.  it.  238 

7.  In  an  action  for  bribery,  the  declara- 
tion stated  the  precept  to  be  directed 
to  the  mayor  only ;  but  the  precept 
proved  was  directed  to  the  mayor  and 
burgesses,  which  was  held  to  prove  the 
declaration.  Gumming  j.  Sibley,  E.  9. 
Geo.  3.  C.  B.  ib.  239 

8.  In 


836 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


8.  In  cases  upon  contracts  it  is  ne- 
cessary to  set  out  the  contract  tru- 
ly ;  and  a  difference  in  any  part  is 
fatal,  because  the  contract  is  entire. 

ib.  240 

9.  An  indictment  for  perjury  stated  the 
bill  in  Chancery  to  be  directed  to  Ro- 
bert Lord  Henley,  &c.  whereas  it  was 
to  Sir  Robert  Henley,  knt.  &c.  and 
the  objection  was  over- ruled.  The 
King  v.  Lookup.    T.  7  Geo.  8.  B.R. 

ib.  240 

10.  In  an  action  on  a  bail  bond,  the 
special  original  being  returnable  coram 
domino  rege  ubicumque  tunc  fuerit  in 
Anglid,  the  omission  of  the  word 
ubicumque  was  held  not  fatal,  for  the 
writ  is  to  compel  appearance  before 
the  kin?  in  his  Court,  and  not  in  per- 
son,  and  therefore  it  could  not,  as  was 
objected,  be  to  compel  appearance  out 
of  England.  Shuttleivorth  v.  Pilking- 
ton.  (2  Stra.  1155.)  < \b.  240 

11.  Where  the  contract  declared  upon 
was,  that  the  defendant  should  de- 
liver to  the  plaintiff  all  his  tallow  at 
Acs.  per  stone ;  and  the  contract  proved 
was,  that  the  defendant  should  deliver 
it  at  As.  per  stone,  and  so  much  more  as 
the  plaintiff" paid  to  any  other  person  ; 
this  was  held  a  fatal  variance. 
Churchill  v.  Wilkins.  ■  447 

12.  In  an  action  against  the  defendant 
for  negligence  as  an  attorney,  in  not 
prosecuting  a  debtor  of  the  plaintiff's 
to  judgment;  the  return  of  the  writ  on 
which  the  debtor  was  arrested  being 
laid  to  be  in  the  25th  year  of  the 
reign,  &c.  and  the  writ  itself  appear- 
ing to  be  returnable  in  the  21th  year, 
this  was  held  to  be  a  fatal  variance, 
even  though  the  day  of  the  return 
was  alleged  in  the  declaration  un- 
der a  videlicet.     Green  v.   Bennett. 

656 
IS.  In  an  action  by  the  consignor  of 
goods  against  a  carrier  for  non-de- 
livery, where  the  plaintiff  alleged  in 
his  declaration  that  the  defendant  un- 
dertook to  deliver,  &c.  in  considera- 
tion of  the  hire  to  be  paid  by  theplain- 
tiff*,  and  proved  that  the  hire  was  to 
be  paid  by  the  consignee,  it  was  held 
not  to  be  a  variance ;  the  consignor 
being  liable  by  law.     Moor  v.  Wuson. 
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VENUE. 

1.  The  venue  in  an  action  for  a  libel 
cannot  be  changed.  Piukney  v.  Col- 
lins, 571.  and  CBssoUy.  C lis  sold.  647 

2.  In  debt  on  bond,  the  Court,  upon  the 
application  of  the  defendant,  will 
change  the  venue  to  the  place  where 
his  defence  arises,  and  the  plaintiff's 
as  well  as  the  defendant's  witnesses 
reside.     Foster  v.  Taylor.  781 

3.  But  see  several  instances  where  simi- 
lar applications  were  refused,  when 
the  defendants  witnesses  only  resided 
in  the  country.  782,  n. 

See  Trial,  2,  3. 

VENIRE. 

See  Trial,  2,  3. 

VENIRE  DE  NOVO. 

A  Court  of  Error  cannot  award  a 
venire  de  novo  when  the  proceedings 
originate  in  an  inferior  Court.  Trevor 
v.  Wall.  151.  Whether  a  venire 
de  novo  may  be  awarded  by  a  Court  of 
Error.  Johnstone  v.  Sutton  in  Error, 
Exchequer  Ch.  528 

VERDICT. 

Nothing  is  to  be  presumed  after  ver- 
dict to  have  been  proved  but  what  is 
expressly  stated  in  the  declaration,  or 
what  is  necessarily  implied  from  those 
facts  which  are  stated.  Spieres  v. 
Parker.  141 

See  Modus,!. 

VIDELICET. 
See  Perjury,  6.    Variance,  12. 

VISITOR. 
See  Prohibition,  3,  4. 

u. 

UNDERTAKING. 
See  Agreement. 

UNIVERSITIES. 

Statutes  allowing  certain  privileges  to 
the  members  of  the  universities  are 
confined  to  those  of  the  two  English 
universities,  unless  otherwise  express- 
ed.    Jones  v.  Smart.  49 

See  Game,  2. 

4     USAGE. 
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USAGE. 

Where  the  words  of  an  act  of  parlia- 
ment are  doubtful,  general  usage  may 
be  called  io  to  explain  them ;  but 
where  they  are  clear,  the  usage  of  a 
particular  place  cannot  control  them. 
The  King v.  Hogg.  728 

USE  and  OCCUPATION. 

An  action  for  use  and  occupation  may 
be  maintained  by  a  grantee  of  an  an- 
nuity, after  a  recovery  in  ejectment 
against  a  tenant  who  was  in  possession 
under  a  demise  from  year  to  year,  for 
all  rent  in  bis  hands  at  the  time  of 
notice  by  the  grantee,  and  down  to 
the  day  of  the  demise  in  the  eject- 
ment, out  not  afterwards.  Birch  v. 
Wright.  378 

USURY. 
See  Usurious  Contract. 

USURIOUS  CONTRACT. 

1.  Before  a  party  can  entitle  himself  by 
a  civil  action  to  relief  from  an  usu- 
rious  contract,  he  must  tender  all  the 
money  really  advanced.  Fiteroy  v. 
Gwillim.  153 

2.  Where  goods  were  pawned  to  a  bro- 
ker for  a  certain  sum,  and  usurious 
interest  agreed  to  be  paid  thereupon, 
the  pawner  of  the  goods  cannot  main- 
tain an  action  of  trover  for  them  in 
order  to  get  rid  of  the  usurious  con- 
tract, without  first  tendering  the  mo- 
ney which  had  been  actually  advanced 
and  legal  interest.  ib. 


w. 


WAGER. 

1.  A  wager  between  two  voters  with  re- 
spect to  the  event  of  an  election  of 
a  member  to  serve  in  parliament,  laid 
before  the  pell  began,  is  illegal.  Al- 
len v.  Hearn.  56 

2.  Qutre,  Whether  a  wager,  that  war 
would   be   declared    against   France 

,  within  three  months,  is  void  ?  Fatter 
v.  Thackery.  Tr.  21  Geo.  3.  B.  R. 
cited  in  Allen  v.  Beam,  SI  \ 

Vol.  L 


3.  A  wager  upon  the  event  of  a  cause  in 
the  house  of  lords  or  the  courts  of 
justice  is  void,  if  laid  with  a  lord  of 
parliament  or  a  judge.  Allen  v. 
Hearn.  60 

WAGERING  POLICY. 
See  Insurance,  19, 20. 

WAGES. 
See  Ransom  Bill. 

WAIVER. 
See  Bill  of  Exchange f  17. 

WARRANT  of  Attorney. 
See  Attorney. 

WARRANTY. 
See  Insurance,  25,  26,  27. 

WASTE. 

1.  An  action  of  trover  cannot  be  main- 
tained by  a  tenant  in  tail  expectant  on 
the  determination  of  an  estate  for  life, 
without  impeachment  of  waste,  for 
timber  which  grew  upon  and  was 
severed  from  the  estate.  Pyne  v.  Dor. 

55 

2.  There  is  a  distinction  to  be  taken  be- 
tween waste  and  destruction,  in  con- 
formity to  the  practice  of  the  Court  of 
Chancery.  ib.  56 

3.  Tenant  for  life  without  impeach- 
ment of  waste  has  an  absolute  pro- 
perty in  trees  as  soon  as  they  are  cut 
down.  ib. 

4.  The  clause  "  without  impeachment 
of  waste"  will  not  warrant  a  tenant  for 
life  in  unleading  an  house  and  pulling 
down  the  tiles.  Fane  v.  Lord  Barn- 
ard, cited  in  Pyne  v.  Dor.  ib. 

5.  The  Court  of  Chancery  have  also 
prevented  a  tenant  for  life  'with- 
out impeachment  of  waste  from  cut- 
ting down  an  avenue  leading  to  a 
house,  but  not  ajl  ornamental  timber. 

ib. 

6.  But  in  the  case  of  Sir  Herbert  Pact* 
ington  (S  Atk.  215.)  a  Court  of  equity 
protected  trees  which  were  either  an 
ornament  or  shelter  to  an  house.     65 

7.  In  Charlton  v.  Charlton,  mentioned 
by  Lord  Hardwicke  in  3  Atk.  216. 
LordCh,  King  prevented  a  tenant  for 

1  3K  life 
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life  without  impeachment  of  waste 
from  felling  trees  in  a  park.  Note,  b. 
in  Pi/ne  v.  Dor.  ib. 

WAY. 

I.  Under  the  grant  of  a  free  and  con- 
venient way  for  the  purpose  of  cany-, 
ing  coals  (among  other  things)  the 
grantee  has  a  right  to  lay  a  framed 
waggon- way.     Senhouse  v.  Christian. 

560 

%  Under  a  grant  of  a  way  from  A.  to 
B.  in9  through^  and  along  a  particular 
way,  the  grantee  is  not  justified  in 
making  a  transverse  road  across  the 
same.  ib. 

WEST  INDIA  TRADE. 

* 

See  Pleading*  6. 

WILL. 

See  Devise. 

Copyhold  lands  purchased  after  a  will, 
disposing  of  all  the  testator's  lands, 
do  not  pass  by  the  will.  Spring 
Jem.  Tttcher  v.  B'tlit.  M.  24  G.  S.  B. 
R.  435,  n. 

WITNESS. 

1.  A  co-obligor  in  a  bond  to  the  ordi- 
nary under  22  and  23  Car.  2.  e.  10. 
is  a  competent  witness  to  prove  a  ten- 
der by  the  administratrix.  Carter  v. 
Pearce.  163 

2.  So  a  creditor  of  the  administratrix  is 
a  good  witness  for  the  same  purpose. 

ib.  164 

3.  The  bare  possibility  of  a  witness 
being  liable  to  an  action  in  a  certain 
event  is  no  objection  to  his  competency. 

tb. 

4.  But  bail  cannot  be  a  witness  for  the 
principal.  ib. 

5.  In  order  to  render  a  witness  incom- 
petent, it  is  necessary  to  shew  that  he 
must  deriye  a  certain  benefit  from  the 


determination  of  the  cause  one  way  or 
the  other,  164 

6.  Where  A*  rented  a  tenement  of  C, 
who  covenanted  to  reimburse  him  all 
the. poor  rates ;  and  A.  afterwards  un- 
derlet to  B. ;  A.  was  held  to  be  a 
competent  witness  to  prove  such  let- 
ting to  2?.,  upon  an  appeal.  The  King 
v.  Woodlands.  262 

7.  A  person  is  not  a  competent  witness 
to  impeach  a  security  which  he  has 
given,  although  he  is  not  interested 
in  the  event  of  the  suit.  Walton  v. 
Shelly.    '  296 

8.  So  that  where  a  bond  was  given  ia 
consideration  of  delivering  up  a  pro- 
missory note,  an  indorser  was  not 
permitted  to  prove  that  the  consi- 
deration- of  the  note   was  usurious. 

ib. 

9.  Whether  a  person  who  is  interested 
in  the  question  put  to  him,  though  not 
in  the  event  of  the  suit,  be  a  compe- 
tent witness.     Qu.  ?  ib. 

10.  An  objection  to  the  competency  of 
witnesses,  'discovered  after  trial,  is  not 
a  sufficient  ground  of  itself  for  apply. 
ing  for  a  new  trial :  but  *  nay  hare 
some  weight  with  the  Court  where  the 
party  applying  appears  to  have  menu. 
Turner  v.  Pettrte.  717 

11.  Formerly  the  rule  was  to  object  be- 
fore the  witness  was  sworn  in  chief; 
but  still  the  objection  must  be  made 
at  the  trial.  ib. 

12.  Where  two  persons  joined  in  an 
assignment  of  a  ship,  one  of  them  was 
permitted  to  prove  that  at  the  time  of 
the  assignment  he  had  no  interest  in 
the  vessel.  3Q\ 

m 

WRECK. 

See  Trespass,  5. 


WRIT. 


See  Rule,  1. 
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